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BBE/JIEHHE

Co BcTymuieHHeM B Opak MEXIy CYNpyraMu BCerja BO3HUKAIOT B3aUMHBIC
npaBa u 00s3aHHOCTU. Cynpyru 001a1af0T paBHBIMU IIpaBaMy M O0S3aHHOCTSIMH HE
TOJIBKO B JIMYHBIX MPABOOTHOIIEHUSAX, HO U B UMYIIECTBEHHBIX MPABOOTHOILICHUSX.
Ho ciyuaercs u Tak, 4TO MEXIYy CYNpyramH, BOZHUKAIOT Kakue JHMOO KOH(IIMKTHI,
IPUBOJSIINE K pa3pylIeHHIo ceMbH. M 3ayacTyio BcTaeT BOIPOC O pa3zesie COBMECT-
HO HOKUTOT'O UMYIIIECTBA.

Pa3znen uMymiectBa CympyroB, OBIBIIUX CYNPYTOB SBISAETCA Hambojee CIOXK-
HBIM HHCTUTYTOM CEMEHHOT0 MpaBa. 3aKOHOJATENb MPEAYCMOTPEN pa3/ie] COBMECT-
HO Ha)XUTOTO UMYIIECTBA CYIPYTrOB HE TOJILKO TMOCJE PACTOpKEHHUs Opaka, HO U B
nepuos camoro Opaka. CrnefoBaTeiabHO, Y KaKIOTO CyIpyra BCErja ecTh MpaBo Ha
pazzen o01ero UMyIEecTBa, Kak B MepuoJi Opaka, Tak U Mocie ero pactopxkeHus. Ho
CYIIIECTBYET €Ille OJIHa Ba)KHas OCOOEHHOCTh B OTHOIICHHHM TPEOOBAaHMS O pasielie
MMYILECTBA. 3aKOHOM MPEAYCMOTPEH €ILE OJUH CYOBEKT, KOTOPBIM MOXKET MOTpeOo-
BaTh OOpallleHus B3bICKaHUS HA JIOJIO CyIpyra B OOIIEM UMYIIECTBE, TAKUM CYObEK-
TOM SIBJISICTCS KPEUTOP OJHOTO U3 CYIIPYTOB.

B 3akononarensctBe P® CymiecTByeT HECKOJIBKO MOPSIKOB pasjiesia OOIIero
uMyIiecTBa cynpyroB. OQHUM W3 TaKUX BAapUAHTOB SBJISIETCS pasziesl 0OIIero uMy-
IIECTBA MO COTJIACHIO CYNPYTOB MJIHM OBIBIIMX CYyNpPYyroB. ITO OAWH U3 HanboJee mpo-
CTBIX CITIOCOOOB pasjiesia UMYIIIECTBA, KOT/Ia Y CYNPYroB WJIM OBIBIIMX CYNPYTOB HE
BO3HHMKAET KaKUX JIMOO B3aWMHBIX MPETEH3WH O pas3fieie WX COBMECTHO HAXKHTOTO
UMYIIECTBA.

Hpyrum criocoboM pazjenia UMyIecTBa sBIseTcs Opaunbiii JoroBop. OcobeH-
HOCTH ATOTO pas3fielia COCTOUT B TOM, YTO MPH 3aKIIOYCHUH OpavyHOTO IOTOBOpa CY-
MPYTU KOHKPETHO YKa3bIBAIOT UMYIIIECTBO, KOTOpOE UM OyAeT MpUHAJIEKATh MOCIIe
pacTopeHus Opaka.

Ho nepenko B mporiecce paszziena OOIIEro MMYIIECTBa CYNpyrH HE MOTYT
MPUITH K B3aMMHOMY COTJIACUIO B OTHOIIEHUHM TOTO MUMYIIECTBA, KOTOPOE TOJJICKHUT

paszeny. B cBsizu ¢ 3TUM NpeaycMOTpeH CyJAeOHBIN MOPSAOK pasjesia o0IIEero umy-
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IIECTBA CYNPYroB. DTOT MOPSIOK pazjena UMYIIECTBA SBISETCA JOCTATOYHO CIIOXK-
HBIM, 4aCTO BO3HUKAET MHOKECTBO BOIIPOCOB B JAHHOM IIPOLIECCE U PEIICHHUE ITUX
BOIIPOCOB OTBOJAMTCS Cyly. IMEHHO Cy[ MPUHUMAET OKOHYATEIIBHOE PEUIEHUE B OT-
HOLIEHUY UMYIIECTBA, KOTOPOE MOMJIECKUT Pa3ielly U PaCIpeAesIeT JTaHHOE UMYIIe-
CTBO MEX]y CYNPyraMu Uiy ObIBIIMMU CYIIPYraMu B COOTBETCTBUH C 3aKOHOM.

Paznen umyiecTBa mpeAcTaBisieT cOOOM MpeKpalleHne pexkuma oOIie coB-
MECTHOU COOCTBEHHOCTHU CYIIPYTOB, OBIBIIUX CYNPYTOB M MEPEBOJ JAHHOTO MMYIIIE-
CTBa B PEKUM MHJIUBUAYaTbHOM YaCTHON COOCTBEHHOCTH CYIPYTOB, OBIBIIMX CYIIPY-
TOB.

JlaHHast Tema SIBJISETCS aKTyaJIbHOM B HAIIM JHU IMTOCKOJIBKY, B MPOIIECCE pas-
JieJla COBMECTHO HAKUTOTO UMYIIECTBA CYNpPYyTH, OBIBIIME CYNpPYTH, HEPEIKO CTaj-
KUBAalOTCA C TPYAHOCTSAMH, HANpUMEP, HEAOCTATOYHOE 3HAHWE HOPMATHUBHO-
IIPABOBOT'0 PEryJIMpPOBaHUS B 3TOH 00JACTH, HE MO3BOJIAET CyNpyra, ObIBUIMMH CY-
IIpyraM IpaBWIbHO ONPEACIIUTh UMYILECTBO, KOTOPOE OHU MOTYT pasfenuTs. [lomu-
MO CyHpYyroB, OBIBIIMX CYHpPYIrOB C MpoOjeMaMu pa3jiesia UMYIIECTBA HAa MPAKTUKE
CTAJIKUBAIOTCSI CYyJIbl, €CIIM peub UAET O CyAeOHOM MOpSAIKE pasjeiaa COBMECTHO
Ha)XATOr0 UMyIecTBa. MIHOTIa CyZipl HEMPABUIIBHO MOTYT TPaKTOBAaTh HOPMBI 3aKO-
Ha, Kacaroluecs MopsJKa pasjesia UMYIIECTBA CYNpPYroB, ObIBIIMX CYIPYIOB, YTO
IIPUBOJUT K IPUHATHUIO CIIOPHBIX PELICHUM.

Bce 310 00yCOBIIEHO TEM, pOCCUHCKOE 3aKOHOJIATEIBLCTBO B ’TOM BOMPOCE Ha
IIEPBBIMA B3IV, TOCTaTOYHO YETKO OINPENEIUIIO NMOPSALOK paszesia UMYIeCcTBa Cy-
pyros, ObIBIIMX CYNpPYTroB 3akpenuB 3TU HOpMbI B CemeliHOM kojaekce P®D, Ho B
TOXKE BpEMsl HAa MPAKTUKE MpPHU pazlele MMYILIECTBA MPUXOAUTCS oOpamiarbcsi He
TobKO K HOpMaM CK P®, HO U K MHOXKECTBY JAPYTMX HOPMATUBHO-TIPABOBBIX aKTOB,
YTO YCJIOKHSET JaHHBIA mpouecc. IMEHHO MOATOMY CYLIECTBYET HEOOXOAMMOCTb
COBEpIIICHCTBOBAHUSI 3aKOHOAATENLCTBA B 3TO 00JIACTH M MPaBONPHUMEHUTEIHHON
NPAKTUKH, UIS 3TOr0 HEOOXOIMMO H3YYHUTh JaHHYIO TE€MY, KaK C TEOPETHUYECKON
TOYKHU 3pEHUS, TaK U C MPAKTUUYECKOU.

K coxanennro, 1aHHas TemMa HE JOCTATOYHO H3y4YEHA YYEHBIMU-IOPUCTAMHU.

Bormpocsl pa3aena o61iero uMyIecTsa Cyrnpyron, ONMCAHbl B OPUINYECKON yueOHOM
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JUTEPATYype, HO ATOTO HE JOCTATOYHO YTO ObI TOBOPUTH O TOM, UTO JaHHAS TeMa SB-
JISIETCS HAYYIHO pa3paboTaHHOM.

B Hexotopoii ydueOHO# nutepaType, Takux aBTopoB kak Kocosa O.1O., Ye-
¢panoBa E. A, Kpamennnnukosa I1.B., a Tak e B psijie HAy4HBIX CTaTeil aBTOpaMu
KoTOphIX sABIsAOTCA AnbOukoB U.P., benkun A.E., I'magosckas E.J. MoxHO mpocie-
JUTh TIPOOJIEMHBIE BOIPOCHI pa3jiesia UMYIIECTBA CYNPYroB, OBIBIIMX CYNpPYroB, U
HEKOTOpBIE MPEJIOKEHHUSI aBTOPOB O PeLICHUH 3TUX mpobiem. Bo3moxHO, Bce 3TO
BBI3BAHO CMEHOU 3aKOHOAATENBCTBA, TAK KAaK C MPUHATUS HOBOro CeMEeMHOro KOJIeK-
ca IIPOILIO HE TaK MHOTO BPEMEHH.

OOBEKTOM JaHHOTO HCCIEIOBAaHUS SIBIISIETCSI COBOKYIMHOCTH OOIIECTBEHHBIX
OTHOLIEHUM BO3HUKAIOLIUX B IPOLECCE pa3jesia COBMECTHO HAXKUTOIO MMYIIECTBA
CyNpyroB, OBIBIINX CYIIPYTOB.

[Ipenmer ucciienoBaHus — 3aKOHOAATEIBCTBO PETYJIUPYIOLIEE MTOPSAIOK pas3ze-
Jla UMYIIECTBA CYIPYroB, OBIBIIMX CYNPYTOB. A TaK»Ke CIIOXHBIIIAsCS MpaBOIpUMe-
HUTEJIbHAS MpakTUKa B cdepe paszenia o0IIero UMyIIecTBa Cylpyros, ObIBIINX CY-
MIPYTOB.

[lenb pa®oOThI — U3YyUUTHh HAYYHYIO JIUTEPATYPY, HOPMATHUBHO-TIPABOBBIC AKThI,
PETYIHUPYIONME UMYIIECTBEHHBIE OTHOIICHUS CYNPYTOB, OBIBIIMX CYIPYTOB; BH/IbI
PEKUMOB UMYIIECTBA CYNPYTOB; MOPSAIOK pasfeia oOIIero UMYIIeCTBa CYIpYToB,
OBIBILIMX CYNPYroB. A TaKkKe pacCMOTPETh CYyAEOHYIO MPAKTHUKY MO pa3leny COB-
MECTHO HaKUTOTO MMYIIECTBA CYNPYTroB, OBIBIIMX CYNPYTrOB. BBIIBUTH MPOOJIEMBI B
3aKOHOJIaTEIbCTBE OTHOCUTEIBHO pa3jiesia UMYILECTBA CYIPYroB, ObIBIINX CYIPYTOB.

3ajauM HMCCIEHOBAHUS — PACKPBITh TEOPETUKO-IPABOBBIE OCHOBBI HMMYIIIE-
CTBEHHBIX OTHOIICHHI CYNMPYTOB, OBIBIINX CYIPYTOB; BUABI PEKUMOB HMYIIECTBA
CYINPYTOB; MOPSAOK pa3zena oOLEero MMyIIiecTBa Cylpyros, ObIBIINUX CYNPYToB, a TaK
K€ BBIIBUTH MPOOJIEMBI, BO3HUKAIOIIUE B MPOIECCe pasziesia UMYIIECTBa CyNpPyToB,
OBIBIINX CYNPYToB. [IpenyioxkuTh BapuaHThl UX PEIICHUS.

B uccnenoBaHny MCNonb30BAIMCh METOJBI aHAJIM3a U CUHTE3a, CUCTEMATH3a-

1M1, 0000IIIEHUS, UCTOPUKO-TIPABOBOM.



1 TEOPETHUKO-ITPABOBBIE OCHOBbBI UMYIIIECTBEHHbLIX OTHO-
IIEHI CYIIPYTOB, BhIBIINX CYIIPYTOB

1.1 IlonsiTHe U colep:KaHUE UMYIIECTBEHHBIX OTHOLIEHUI CyNIPpyroB

CornacHo ct.2 CemeiiHoro kojaekca P® MMyHIeCTBEHHbIE OTHOLIECHUS MEXIY
CyNpyraMi U JIpyTUMU YJI€HAMU CEMbU PETYJIUPYIOTCS CEeMEUHBIM 3aKOHOAATElb-
CTBOM.

HNMy1iecTBEHHbIE OTHOLIEHUSI MEXAY CyNpyraMu MpeCTaBIsIOT cO0O0i COBO-
KyIHOCTb IIPaB U 00sI3aHHOCTEN CYNpYyroB B Opake, IO MOBOJXY UX OOIIEeH COBMECT-
HOM COOCTBEHHOCTH, a TaK K€ WX B3aHMMHOI'0 MAaTE€pUAJIBLHOrO coaep:kanus. Bece 3tu
paBa U 00S13aHHOCTU CYIPYI'OB PETYIUPYIOTCS HOPMaMH CEMEMHOI0 3aKOHO1aTeNb-
CTBa.

Hcxons U3 HOpM CEMEWHOT0 3aKOHOIaTEIbCTBA, MOKHO BBIJEIHUTD JIBE TPYIIIIHI
MMYILIECTBEHHBIX OTHOLIEHUI MEXY CyIPyTraMH:

- OTHONIEHUS I10 TTOBOJY MX 00IIeil COBMECTHOU COOCTBEHHOCTH;

- OTHOILLUEHUS IO IOBOAY B3aMMHOIO MaT€PHUAIBHOTO COJEPKaHHS, TO €CTh
QJIMMEHTHBIE TPAaBOOTHOLIEHUS MEXY CYPYTaMH.

Hopwmsr Cemeitnoro Konekca, perynupyronme MMYIIECTBEHHbIE OTHOIICHUS
MEXIy CYNpyraMmH, IpeTepIieian CyLIECTBEHHOE H3MEHEHUE N0 cpaBHEHUIO ¢ Konek-
coMm o Opake u cembe. JleiicTByromuii CeMelHbIi KOJEKC AaeT MpaBo Cympyram ca-
MHUM ONPEIEHATh COAEPKAHUE CBOMX MMYUIECTBEHHBIX OTHOLUIEHUHN MYTEM 3aKIH0Ye-
HUsl OpayHOro JOroBOpa WJIM COTJIAlIeHHs 00 ymiiaTe aJuMeHTOB Ha cympyra. llpu
OTCYTCTBUU OpayHOT0 JIOrOBOpa WJIM COIJIAllIeHUs 00 yriaTe aIUMEHTOB WUJIU B CITy-
4yae MX PACTOP>KEHMS, WM NPU3HAHUSA HEACHCTBUTEIBHBIMU B YCTAHOBJIEHHOM IIO-
psIKE K UMYIIECTBEHHBIM OTHOILIEHUSIM CYNPYTOB OYAYT MPUMEHSATHCS TUCTIO3UTHB-
Hble HOpMbI CeMeHOro KoAeKca 0 3aKOHHOM PeKMMEe UMYILIECTBA CYIPYroB WU CO-
OTBETCTBEHHO HOPMBI 00 aTMMEHTHBIX 0053aTeIbCTBAX CYNpPYroB. J(aHHbIE PaBOOT-
HouleHus perynupyrorcsa rimaamu 7 u 14 Cemelinoro konekca Poccuiickoint denepa-
107078

OTHolIeHUsT MO TOBOJY OOIIEl COBMECTHOM COOCTBEHHOCTH CYMNPYTOB, JaH-
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HBI BUJ OTHOIICHUH KacaeTCsl TOJIBKO TOTO MMYILECTBA, KOTOPOE OBbLIO HAXKHUTO CY-
npyramu BO BpeMs Opaka. Tem cambIM 3aKOH CBSI3bIBAET MOMEHT BO3HMKHOBEHUS
OTHOUIIEHUN MEXIy CyNpyramu IO TMOBOJY OOIIeld COBMECTHOM COOCTBEHHOCTH C
MOMEHTOM PETUCTpPALK Opaka B OpraHax 3alHiCU aKTOB IPAKIAHCKOTO COCTOSIHHMS.
Ecnu mexny nuuamu oQuIMalbHO HE 3aKIIOYEH Opak, U OHM MPOXKUBAIOT B Tak
HA3bIBAEMOM «TPAKIAHCKOM Opakey», IpHU 3TOM HMMEIOT O0lee UMYILECTBO, TO JaH-
HO€ MMYIIECTBO HE 3aBHCHMO OT TOTO, YTO OHO MPUOOPETEHO IUIlaMH, KOTOPHIC
MIPOKMBAIOT COBMECTHO M Ha MX OOIIME CPEACTBA, HE OYJET CUUTATHCS COBMECTHO
HAQXUTBIM, TaK Kak Opak opuuuaibHO HE 3aKiIO4éH. B OTHONIEHMM COBMECTHO
HAXUTOTO UMYLIECTBA CYNPYTrH 00Ja/lal0T paBHBIMU IIpaBaMU U OOS3aHHOCTSMH, HE
3aBHCHMO TOT'O Ha KOro 0()OpMJIEHO JaHHOE UMYILIECTBO U CIIOCO0A ydacTusl KaXa0ro
U3 Cynpyros B (GOpPMHUPOBAHUHA COBMECTHOM COOCTBEHHOCTH.

OcHoBaHMEM BO3HHMKHOBEHHS IPaBO OOLIEH COBMECTHOW COOCTBEHHOCTU CY-
IPYIOB, SABJIAIOTCS TAKUE TPakIaHCKO-TPABOBBIE CAEIKU, KaK HaIpHUMeEp, JOrOBOp
KYIUIU-TIPOAQXXH, MEHbI U Jp. CACJIKH, MPEeAyCMOTpeHHbIe ['pakJaHCKHUM KOJIEKCOM
poccuiickoit Penepanni.

Jlist Toro 4to OBl CYMTATh MUMYIIECTBO, B TOM YHUCJIE MMYIIECTBEHHBIE IpaBa
COBMECTHBIM UMYIIIECTBO CYNPYTOB, JOJKHBI OBITH COOIO/ICHBI JIBA YCIOBUSI.

Bo-niepBbIX, UMYIIECTBO TOJKHO OBITh HAXKUTO TOJIBKO BO BpeMsi Opaxa.

Bo-BTOpBIX, UMYIIIECTBO NOKHO OBITH MPUOOPETEHO Ha OOIIME CPECTBA.

Hmy1iecTBo, KOTOpOE MPUHAJJIEKATIO CyNIpyraM JI0 3aKiitoueHus: Opaka, He 0y-
JIET SIBJIATHCSI COBMECTHBIM, OHO Oy/IET CUMTATHCS JIMYHBIM UMYIIECTBOM KaXKJIOT0 U3
CYIIPYTOB.

Hmy1tiecTBeHHBIE OTHOIIEHUS OBIBIIUX CYNPYTOB, COXPAHSIOTCS, TAK K€ KaK U
MEXIy CYIpyramu, COCTOSIIMMH B OpUIMATBLHOM Opake. 3a ObIBIIMMU CyIpyraMu
COXpaHSAETCs MPaBO BIAJACHUS, IOJIB30BAHUS U PACIIOPSKEHUS O0IMM HUMYIIIECTBOM,
HaXUTBIM BO BpeMmsl Opaka, IO TOTO MOMEHTa MOKa 3TO UMYIIeCTBa He OyAeT pasje-
JICHO MEXJY Cynpyramu, JJM00 B 10OPOBOJILHOM, JUOO B CyneOHOM nopsiake. Takum
o0Opa3om, Mocje pas3zesia COBMECTHO HaXHUTOIO UMYIIECTBA, MEXKAY CyIpyraMu Ipe-

KpallaroTCs IMPaBOOTHOLICHUS 110 IIOBOAY O6IJ.I€FO HMYIIICCTBA.
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Yro KacaeTcss OTHOLIEHHUH MO MOBOY B3aUMHOT'O MAaTEPUAIBLHOIO COAEPIKaHUS
CYIpyroB, To coryiacHo 4. 1 ct. 89 CemeitHoro konekca Poccuiickoit @enepauuu cy-
npyru o0s3aHbl MaTepUaibHO MOJAEPKUBATH APYT Apyra. Eciu onauH U3 Cynpyros
OTKa3bIBACTCA OT TAKOW MOAJIEPIKKH, TO APYTOM CYHmpyr MOXKET OOpaTUTHCS B CYI C
npaBoM TpeOoBaHUs aliMMEeHTOB. (COrllacHO 3aKOHY IMpPaBO TpeOOBaTh ATMMEHTHI
MMEET: HETPYI0CIIOCOOHBIN HYXIAIOLIUNCS CYNIPYT; )KeHa B MEepHo]l OEpEeMEHHOCTH U
B TE€UYCHHE TpeX JIET CO JHS POXKIEHHUs 001ero peOeHka; HyXTAOMIUNUCA CYIpyT,
OCYUIIECTBJISIONIUN yXOJ 32 00IHUM peOEHKOM-UHBAIUOM JI0 JOCTHKEHUS] peOEHKOM
BO3pacTa BOCEMHAJIATH JIET WU 3a OOIUMM peOEHKOM - MHBAJIMIOM C JeTcTBa |
rpynmnsL.t

Kpome atoro, ObIBIIME CYNIPYTH COXPAHSAIOT MPABO HA IMOJIyYEHHUE aTMMEHTOB
MOCJIe pacTopKeHus Opaka.

3aKOH /1aeT BO3MOYKHOCTb OBIBIIMM CYINpYyraM 3aKJIIOYHMTh COTJIAILEHUS B OT-
HOILIEHUH aJIMMEHTHBIX 00s13aTenibeTB. Ho Takoe cornamieHue He ObLUIO 3aKIIIOUEHO,
TO MpaBoO TpeOOBATh AJTUMEHTHI B CYJCOHOM MOPSIKE UMEET MPABO TOJBKO T€ JHUIIA,
KOTOpbIE yKa3aHbl B CeMeHHOM Koaekce. B cooTBeTCTBUM C 4. 2 cTaThu 89 ceMelHO-
ro kogekca Poccutickon denepanuy TaKUMU JTULAMUA SABJISFOTCA

- ObIBIIIAS J)KE€HA B TIEPHUOJ] OEPEMEHHOCTH U B TEUEHHUE TPEX JIET CO JHS POKIe-
HUS 00111er0 pedeHKa;

- HY>KJIaloIIMiicss ObIBIIMI CYNpPYT, OCYIIECTBIISIIOIIMN YXO0/1 32 00IIUM peOeH-
KOM-MHBAJIUJOM J0 JOCTHKEHUS peOEHKOM BO3pacTa BOCEMHAILATH JIET WM 3a 00-
MM peOEHKOM - HHBAJIUAOM C AeTCTBa [ rpymisbl;

- HETPYAOCIIOCOOHBIN HYXJAIOIIMICS OBIBIIUMA CyNPYT, CTaBIIUN HETPYIOCIO-
COOHBIM JIO PacTOpP KeHHS Opaka Wi B TEYCHHUE Tola C MOMEHTa PacTOP KeHUS Opaka;

- HY>XJAIOLIUNUCS CYyIIPYyT, JOCTUTIIHAN [IEHCUOHHOTO BO3pacTa He IMO34HEe YeM
yepe3 MATh JIET C MOMEHTa pacTOp KeHUs Opaka, e€CiiM CyNpyrd COCTOsUIM B Opake
JUTUTEIIBHOE BPEMSL.

Emre omHONM COCTaBIAIOMIEH YaCThIO MMYILIECTBEHHBIX OTHOLICHUH CYIPYIOB

ABJIACTCA, IPABO IIOJIb30BAHUWA, BJIAJCHHUA W PACHOPSKCHUA COBMCCTHBIM HMYIIC-

! Cemeiinbrit komexce Poccuiickoit @enepamun ot 29.12.1995 Ne 223-®3 (pen. ot 30.12.2015) // Cobpanue 3akoHO1a-
tenncTBa PO. 1996, Ne 1. Cr. 16.
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ctBoM. [IpaBoMoume BiajeHus, MOJb30BAHUS U PACHOPSIKEHUS MPUHAMJICKUT Kax-
JIOMY COOCTBEHHHMKY MMYIIECTBA B COOTBETCTBUU C ['paxgaHckuM KojekcoMm Poc-
cuiickoi @eneparuu. [loa qaHHBIM MPABO B COOTBETCTBUM C 4. 2 ctaTbu 209 I'pax-
JAHCKOTO KOJIEKCA MOAPa3yMEBAETCs, YTO COOCTBEHHUK IO CBOEMY YCMOTPCHHUIO
BIIPABE COBEPIIATH JIFOObIE JEHCTBUS CO CBOUM MMYIIECTBOM, HO TOJIBKO T€, KOTOPBIE
HE MIPOTUBOPEYAT 3aKOHY M HE HapyIlIAOT IIpaBa TPEThUX JUL. B ciydae, koraa cy-
MPYTU SABJISIIOTCS YYACTHUKAMU TMPABOOTHOIIEHUM MO MOBOJY OOIIEH COBMECTHOM
COOCTBEHHOCTH, TO BJIJIETh, MOJIb30BATHCA U PACHOPSIKATHCS OOIIMM MMYIIECTBOM
CYNPYTHd MOTYT TOJIKO MO 00or0gHOMY cornacuto (4.1 crarbu 35 CeMelHOro KoJiek-
ca Poccuiickoit denepanmn).

Hapyiienue naHHOTO mHpaBWiia BJIEYET HEOJIArOMpPUSTHBIE TMOCIEACTBUS IS
HEZ0OPOCOBECTHOIO CYNpyTa.

Bepxosabiii Cyn PO no 3ToMy MOBOJy yKa3ai: €CIM B CIIOPE O pa3/ielie COB-
MECTHOM COOCTBEHHOCTHM OYJET J0Ka3aHO, YTO OJUH M3 CYNPYroB CKpbLI OOIee
MMYIIECTBO, WK MPOU3BEI €ro OTUYKACHUE, WU U3PACX0JI0Ball €ro BOMPEKH BOJIC
JIPYToro Cynpyra U He B UHTEpPECax CEMbH, CyJl YUYUTHIBAET 3TO UMYIIECTBO JIMOO €ro
ctouMocTh npu pazaene (m. 16 IloctanoBnenus ot 5 HosAOpst 1998 1. No 15). Mabimu
CJIOBAMHM, CUMTAETCS, YTO OHO Kak ObI ecTh B HanMWuuu. Jlanee cyl, mpou3BoOIs «pas-
JIeT» 3TOr0 HECYHIECTBYIOIIETO MMYIIECTBA, COOTBETCTBEHHO YMEHBIIAET JOJI0 He-
IO0OGPOCOBECTHOTO CYNPYTa, T.€. yBEIMYUBAET OO J0OPOCOBECTHOTO.

B oTHOIIEHUU COBEpIIIEHUSI CIETOK ¢ OOIMM MMYIIECTBOM, 3aKOHOM IpEy-
CMOTpEHa MPE3yMMIUs COTJIacusi OJHOTO M3 CYNPYroB Ha COBEPILICHHE KaKOW-JTNOO
CHCJIKU C UX COBMECTHO HAXUTHIM UMYIIeCTBOM. [Ipeanonaraercs, 4To OUH U3 CY-
MIPYTOB TIPU COBEPIIICHUH CEIKH IO PACTIOPSKEHUIO OOIIUM UMYIIIECTBOM CYTIPYTOB,
JEUCTBYET C COIJIacHsl BTOPOTO cymnpyra. Eciu e Takoro coryiacusi He ObLI0, U OAUH
U3 CYNPYTOB COBEPIIUI CACNIKY C OOIIMM MUMYIIECTBOM BOTPEKH BOJIE BTOPOTO CY-
npyra, To JOOPOCOBECTHBIN CYNPYT BIpaBe TPEOOBATh Yepe3 Cy paCTOPKEHUS TaKOU
caenku. JlJaHHOe yClIOBUE COJIEpKUTCS B 4. 2 cTtathu 35 CeMeitHoro kojekca Poccuii-

ckot Denepanuu. Ecnm choenka kacaeTcss HEABMXKMMOTO HMMYIIECTBA, WM CIEIIKU

2 Bumnsixosa A.B. Kommenrapuii k CemeiiHoMmy koziekcy P® (mocrareiinbiif). M., 2012. C. 52.
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TpeOyroiel HOTAPUAIBHOTO Y0OCTOBEPEHUS U (MJI) PETUCTPAIIUU B YCTAHOBICHHOM
3aKOHOM MOPSJKE, TOrAa B COOTBETCTBHH C 4. 3 ctaThu 35 CemeiiHoro koaekca Poc-
cuiickoit denepannivi HEOOXOAUMO MOTYYUTH OT APYTOro Cynpyra HOTapHualbHO YA0-
CTOBEPEHHOE COTJIACHE.

Ecnu He ObUIO MOTYyYE€HO HOTAPUAIBHO YAOCTOBEPEHHOTO COTJIACHs HA MOJTY-
YEHUS BBIIICYKA3aHHBIX CIIENIOK, TO HA OCHOBaHUU 1.2 4. 3 ctaThu 25 CeMenHoro Ko-
nekca Poccuiickoit deaepaiinu, Cynpyr ube corjiacue TpeOoBaioCh, B TEUCHHUE TOJa
CO JHS, KOTJa OH y3HaJ WM JIOJDKEH ObLI y3HAaTh O COBEPUICHUM JAHHOM CIIETKH,
UMeEEeT MpaBo TpeOOBaTh MPU3HAHUS TAKOW CHEJIKU HEJIEWCTBUTEILHON B CyJ1eOHOM
HOPSIZIKE.

Taxum 00pazom, UMYLIECTBEHHbIE OTHOLIEHUSI CYIIPYToB, OBIBIIMX CYNPYTrOB
CKJIJbIBAIOTCS U3 MPABOOTHOLIEHUH CBSI3aHHBIE C MOJb30BAaHUEM, BIAJCHUEM U pac-
NOPSKEHUEM OOIIMM MMYIIECTBOM, a TaK K€ MPAaBOOTHOILIEHUS MO TIOBOAY B3aUMHO-
IO MaTepUaIbHOIO COAEPIKAHMS.

1.2 Buabl peskuMOB MMYIIIECTBA CYNIPYroB

ITox mpaBOBBIM PEXUMOM HMMYILECTBA CYNPYTOB B CEMEWHOM IIpaBe IMOHUMA-
€TCS COBOKYITHOCTBH IPABWJI, ONPEIESISIONUX MPUOOPETEHNE U MPEKpallleHUEe paBa
COOCTBEHHOCTH CYIPYIOB, a TAaKK€ MPaBOMOUUS BIIAJEHUS, MOJIb30BAHUS U PACIO-
PSOKEHMS IPMHAJIEKANIUM UM UMYILECTBOM.

B cemeitHO-TIpaBOBOM JIUTEpAType MPEJIAratOTCsl pa3HbI€ ONMPEACIICHUS MOHS-
TUS «IIPABOBOM PEXHUM HMYIECcTBa cymnpyroB». Tak, Hanpumep, E. A. Yedpanona
OIIpe/ielIIeT MOHATHE MPABOBOTO PEXUMa MMYILIECTBA CYNIPYrOB Kak? «KOMILIEKC
Ipa’KJaHCKO-TIPABOBBIX, CEMEHHO-TIPABOBBIX, IPAKIAHCKO-TIPOLIECCYaTIbHBIX CPE/ICTB,
COYETAIOIIMX JI03BOJICHUS, 3aIlPEThl, MO3UTUBHBIC OOS3BIBAHUS U MEPbI MPUHYX/IE-
HU$1, HallpaBJIEHHbIE HA PETYJIMPOBAHUE UMYIIECTBEHHbBIX OTHOIIEHUN MEXIY CYIpYy-
raMM B LEJISX OOecreueHus: eIUHCTBA CEMbH, 3alIUThl UMYIIECTBEHHBIX MHTEPECOB
CYINIPY’KECTBA B LIEJIOM U KaXKJIOTO M3 CYNPYroB B OTAEIBHOCTH, & TAKKE YCTAHOBJIE-

HUs OaslaHca MEXKy MHTEPECAMK JIMYHOCTH, CEMBH U O0IIECTBAY.”

3 Kocosa O.10. Cemeiinoe ipaso. Pazgen 1. OcoGennas uacts. Upkytck, 2011, C. 50.
4 Tam xe, C. 51.
% Yegpanosa E. A. VIMylecTBEHHBIE OTHOIIEHHUS CYTIPYTOB: HAy4YHO-TIPaKTUYECKOe ocobue. M., 2008. C. 27.
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B poccuiickoM mpaBe pa3idyaroT JiBa BUJA PEKUMOB MMYIIECTBA CYNPYIOB,
3aKOHHBIN U JJOTOBOPHBIN. 3aKOHHBIN PEXUM MUMYILECTBA CYIPYTOB SIBISETCS, PEKUM
WX COBMECTHOM COOCTBEHHOCTHU M yCTaHABJIMBAETCS HEMOCPEICTBEHHO CaMHM 3aKO-
HOAATEILCTBOM. JIOTOBOPHBIN PEKUM MMYILECTBA YCTAHABIMBAECTCS CyNpyraMu, Iy-
TEeM 3aKJIIOUCHHS OpayHOro JOrOBOpa. 3aKOHHBIN PEKUM HUMYIIECTBA CYNPYTOB pe-
ryaupyercst crarbsiMu 33-39 riaBel 7 CeMeitHoro koaekca Poccuiickoit deaepannd,
JIOTOBOPHBIM PEXUM HMYLIECTBA CYNpPYroB peryiaupyerca ctatbsiMu 40-44 rnaBbl 8
CewmeitHoro kojaekca Poccuiickoit @enepanum.

B cratee 33 Cemelinoro komekca Poccuiickon @enepanum Kpome MOHITHS 3a-
KOHHOTO pPeXUMa MUMYIIECTBA CYNPYTOB, YCTAHABIMUBACTCA TO, UTO JIAHHBIA PEKUM,
JEUCTBYET TOJBKO B ClIydae, €CIM MEXJy CynpyraMu He ObUT 3aKIO4YE¢H OpauyHbIi
norosop.°

3aKOHHBIN PEKUM UMYILECTBA CYIIPYroB MOApa3aeisieT UMYIIECTBO Ha JIBa BU-
na. I[lepBoIif B, COBMECTHAs COOCTBEHHOCTh CyNpyroB. BTopol — UMyIIECTBO Kax-
JIOTO U3 CYNPYTOB.

Pexxum coBMECTHOM COOCTBEHHOCTH CYIPYroB O3HA4aeT TO, YTO Ha HUMYIIe-
CTBO MPUOOPETEHHOE B MEepUo] Opaka Cynpyrd UMer0 paBHbIC MpaBa U 00SI3aHHOCTH,
TO €CTh MOTYT BJIAJE€Th, MOJBb30BATHCI U PACTIOPSKATHCS ITUM UMYIIIECTBOM TOJIBKO
110 B3aMMHOMY COTJIACHIO, M HE3aBUCUMO OT TOTO KaKOW BKJaJ ObIJI BHECEH KaXKIbIM
CYyNpyroM B HaKUTOE UMYIIIECTBO.

OCcoOEHHOCTBIO B PEKHUME COBMECTHON COOCTBEHHOCTH MOYKHO OTMETHTBH TO,
YTO Ha OCHOBaHMHU 4. 3 ctaThu 34 CemelHOro koaekca Poccuiickoit @enepanuu npa-
BO Ha 00II[ee UMYIIIECTBO MOXET MPHUHAJIEKATh U TOMY CYNPYTY, KOTOPHIA B MepHU-
ol Opaka OCYIIECTBIISTT BEJICHUE JOMAIIHETO XO3SHCTBA, YXOJ 3a JETbMH WU TI0
JPYTUM YBOKUTEIBHBIM IPUYMHAM HE UMEJI CAaMOCTOSITEILHOTO JOXO0/a.

K umyiecTBy, HOKUTOMY CympyramMu BO BpeMsi Opaka, B COOTBETCTBHUU C 4. 2
crtatbu 34 CemeiiHoro kojaekca Poccuiickoit denepaiun OTHOCUTCS, TIPEXKIE BCETO,
JIOXOJIbI CYIIPYTOB OT TPYJOBOHM NESITEIBHOCTH, MPEANPUHUMATEIBCKON JAEATEIbHO-

CTU U J0XOAbI OT PC3YJIbTATOB HHTGHHCKTY&HBHOﬁ ACATCIBHOCTH. HGHCI/II/I, rmocooust

® Cemeiinbrii komexc Poccuiickoit @enepamuu ot 29.12.1995 Ne 223-®3 (pen. ot 30.12.2015) // Cobpanue 3akoHo1a-
teabcTBa PD. 1996, Ne 1. Cr. 16.
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Y UHBIE JCHEXHbIC BBIILJIATHI, HE MMEIOUIME CHELUUAIbHOIO LEJIEBOr0 HAa3HAYEHUS.
JIBUKMMBIE U HEJABUKHMBIE BEIH, MPUOOPETEHHBIE 3a CYET OOIIMX JOXO00B, H HE3a-
BHUCHMO Ha KOTO 0(OpMIICHO 3TO UMYIIECTBO. LleHHbie Oymaru, nau, BKJiIaibl, JOJIU B
KaluTajle, BHECEHHbIE B KPEIUTHBIE YUPEKICHUS WIM UHbIE KOMMEPUYECKUE OpPraHHU-
3allMM 32 CYET OOIIUX T0XOJIOB.

JIaHHBIN MEpEeYEeHb HE UMEET MCUEPIBIBAIOUIMN XapaKTep, MOTOMY YTO CylIe-
CTBYET MHO>KECTBO BHJIOB UMYIIIECTBA, KOTOPOE MOXKET OBITh HAXKHUTO B Opake.

[IprHIMNMATBEHO BaXKHBIM SIBJISIETCS TO, YTO 3aKOHHBIA PEXXKUM MPUMEHSETCS K
UMYILECTBY TE€X JIMI, Opak KOTOpPhIX OQUUHAIBHO 3apErMCTPUPOBAH B OpraHax
3AI'CA. CnenoBaTenbHO, NpU (HaKTUUECKUX OpayHBbIX OTHOILIEHUAX BO3HUKAET HE
o011ast CoBMeCTHasl, a J0JeBasi COOCTBEHHOCTb.

Uro Kacaercss UMyIIECTBA KaXJOr0 U3 CYNPYIroOB, TO B 3TOM BOIPOCE 3aKOHO-
JaTeNb YETKO OINPENEIHII UMYILECTBO, KOTOPOE CUHUTAETCA JUYHBIM HUMYILECTBOM
KQKJOTO M3 CYNPYIOB M HE IOUICKUT paslely MEXIy Cynpyramu. YKa3aHHe Ha
JAHHBIA BUJ UMYLIECTBA aaeTcs B ctaTtbe 36 CemenHoro xkomekca Poccuniickon ®e-
JeparLyH.

CHauana ueT UMYILEeCTBO, KOTOPOE ObLIO MPUOOPETEHO KaXABIM U3 CYIPYIrOB
70 BCTYIUIEHUSI B Opak, 3aTeM - MMYIIECTBO, MOJYyYEHHOE OJHUM U3 CYNpPYroB BO
BpeMs Opaka B J1ap, B MOPSAKE HACIEIOBaHUS, JTMO0 110 UHBIM 0€3BO3ME3/IHBIM ClIeJI-
KaM.

IToMuMO 3TOr0 3aKOHOAATENb YKa3aj, YTO BEIU MHJIWBUIYAJIbHOIO IMOJIb30BA-
HUS Tak e SBISIIOTCA COOCTBEHHOCTBIO KaXJI0r0 U3 CYNpPYroB, UCKIIIOUEHHEM SBIIS-
I0TCS IParol€HHOCTH U UHbIE TPEMETHI POCKOLIH.

Ho cymecTByeT 1 BO3MOKHOCTb IIPU3HAHMS UMYILECTBA KAXJA0T0 U3 CYIPYyroB
UX COBMECTHOM COOCTBEHHOCTHIO. B cooTBeTcTBUM CcO cTtarbei 37 CeMeHOro Koiek-
ca Poccuiickoit deneparuu st 3TOTO JAOKHO OBITh YCTAHOBJICHO, YTO B TEPHO
Opaka 3a cueT 00Iero UMyIIecTBa CYNPYyroB WM UMYILECTBA KaXI0T0 U3 CYyNpPyroB
a100 TpyJa OIHOTO U3 CYNpPYroB ObLIM MPOU3BEACHBI BIOKEHUS, 3HAUUTEIbHO YBe-
JMYMBAIOIIME CTOMMOCTD 3TOT0 UMYILECTBA.

Cynpyram, a Tak ke JHMIlaM, KOTOpble TOJbKO COOMPAIOTCS BCTYNUThH B Opak,
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3aKOHOM MPEIOCTABIISETCS NMPABO OTCTYNMHUTh OT 3aKOHHOTO PEXKUMa OOILEro UMyIIe-
CTBa, IIyTE€M 3aKJIIOYCHHs] OpayHOro joroBopa. Tem cambiM cympyru, OyayIiue cy-
NPYrd caMd MOTYT peniaTh, Kakoe UMYIIECTBO OyleT MpUHAIUIeKaTh UM B Opake u
(uK) mocine ero pacTop>KeHUsI.

BrnepBbie Ha 3aKOHOJIaTEILHOM YPOBHE BO3MOKHOCTH 3aKJIIOUEHUSI OpavyHOTO
JIOTOBOpa ObliIa BBeJIeHA elle ['pakIaHCKUM KOAEKCOM, KOTOpBIM neicTByeT ¢ 1 sH-
Baps 1995 r. Ilpuuem . 1 ct. 256 ['paxknanckoro kojekca He mpeaycMaTpuBai 00s-
3aTENIbHOTO HOTAPUAIIBHOTO YAOCTOBEPEHUSI Takou caenku. OTrcroma ciaeayer, 4To
OpayHblil 10rOBOP, 3aKIFOUYEHHBIN N0 HOpMaM cT. 256 'paxaaHckoro kojekca o 1
Mapta 1996 r. (natel BeryrieHust B crity CeMEeMHOro KoJiekca), SBJISIETCS JIeUCTBU-
TEJbHBIM U B TOM CJIy4ae, €CJIi COBEpPIIEH B IPOCTOM MUCbMEHHOU (popme.

B T0 %€ Bpems yciioBus OpayHbIX JOTOBOPOB, COBEPIIEHHBIX B MepuoA ¢ 1 sH-
Bapsa 1995 r. mo 1 mapra 1996 r., AEHCTBYIOT JIUIIL B TOM CIIy4ae, €CJIM HE MPOTUBO-
peuat nonoxenusam Cemeitnoro xozgekca (1. 5 cr. 169).7

Yro ke Takoe Opaunblii jorosop? B cootBerctBHM co cT. 40 CeMelHOro Ko-
JieKca, OpayHbIM JOrOBOPOM IPU3HAETCS COTJIALIEHHUE, ONpPEIEsIoiee HMYyIIe-
CTBEHHBIE MPaBa U 00S3aHHOCTU CYNPYTOB B Opake U (WJIM) B CIydae €ro pacTopke-
HUSL.

[To muenuto Kocosoit O.1O. «IIpaBoBas 3HaUMMOCTh OpadHbIX JIOTOBOPOB 3a-
KJIFOYAeTCs TJIaBHBIM 00pa3oM B TOM, YTO OHU CTAHOBSITCS HOPUAMYECKOW OCHOBOM
JUTSI TIOJTHOTO WJIM YaCTUYHOTO ONPAHMYEHHUS IEHCTBHS PABUII O 3aKOHHOM PEXHUME U
IS yCTaHOBJIEHHUS JIOTOBOPHOTO PEXKUMA UMYIIECTBay. 8

CropoHamu OpayHOTO JOTOBOpPAa MOTYT BBICTYNAaTh Kak CYNpYTH, TaKk W JHIA
KOTOpBIE TOJIBKO COOMPAOTCS 3apETUCTPUPOBATH CBOM Opak B OpraHax 3alucy akTOB
IPaKIAHCKOTO COCTOsIHUA. JIuIa, KOTOphIe YK€ COCTOST B 3aperucCTpUpPOBAHHOM
Opake, MOTYT 3aKJIFOUUTh OpayHBIM JOTOBOP B JIFOOOE BpeMs B Mmepuoja Opaka. A 4To
KacaeTcsl JIML, KOTOpble elle 0pUIMaIbHO HE 3aperuCTPUPOBAIIA CBOM Opak, HO yxKe
3aKJIIOYMIIM OpayHblid 1OTOBOP, TO TAKOW JIOrOBOP BCTYNAET B CHILY TOJBKO CO JHS

roCyapCTBEHHOW PErucTpaluy Opaka.

" Bumnsixosa A.B. Kommenrapuii k Cemeiinomy koziekcy P® (mocrareiinbiif). M., 2012. C. 59.
8 Kocosa O.10. Cemeiinoe nipaso. Pazpen Il. Ocobennas wacts. Upkytek, 2011. C. 67.
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Oco0060 BaXXHBIM SBJISIETCS TO, YTO OpavyHBIA JOTOBOP 3aKITFOYAETCS] TOJIHKO B
MMCEMEHHOHN (hOpME U MOJICIKUT HOTAPHUATHLHOMY YIOCTOBEPEHHUSI.

Ucxona n3 nonoxenunii crarei 40-42 Cemelinoro koxexkca Poccuiickoii @ene-
paruu, OpadHbBIN TOTOBOP MOXKET PETYIHPOBATh TOJBKO MMYIIECTBEHHBIA OTHOIIIC-
HUS CYIIPYTOB. A UMEHHO, JOTOBOPOM MOXKET YCTaHOBJIEH PEXHWM COBMECTHOM, JO-
JIEBOM WJIM pa3ieIbHON COOCTBEHHOCTH Ha BCE HMMYIIECTBO CYINPYIOB, Ha €ro OT-
JIeJIbHBIE BHJIBI WJIM HA MMYIIECTBO KAXIOr0o W3 cynpyroB. Kpome storo cympyru
BIIPABE OMNpPECINTh B OpauHOM JOTOBOPE CBOM ITpaBa M 00S3aHHOCTH I10 B3aUMHOMY
COJIEp>KaHMIO, CIIOCOOBI Yy4acTUs B JOXOJaX JIPYT Jpyra, MOPSI0K HECEHUS! KaXKIbIM
U3 HUX CEMEHHBIX PacxojiOB; OMNPEIEIUTh HMMYIIECTBO, KOTOpPOE OYJeT MepeaaHo
KaKJIOMY M3 CYIIPYTOB B ClIydae pacTOpKEHHUs Opaka, a TakKe BKIFOYUTh B OpadHBIM
JIOTOBOP JIIOOBIE WHBIE TMOJIOKEHHUSI, KACAIOIINECss UMYIIIECTBEHHBIX OTHOILICHHH Cy-
npyroB. Tak e OpauHbIN TOTOBOP MOXKET OBITh 3aKIIOYEH KaK B OTHOIICHHUH YK€
MMEIOIIETOCS UMYIIECTB, TaK U OyAyIIero UMyIecTBa Cylpyros.

Kakue ycioBHsl WM MOJOKEHUS HE MOTYT BKIIIOUAThCS B OpayHbIil 10rOBOpP?
IIpexxne Bcero, B COOTBETCTBUM € 4.3 ctaThM 42 CeMmeitHoro kojaekca Poccuiickoit
®deneparuu B OpavHblid JOTOBOP HE MOXKET PEryJMpOBaTh HEUMYIIIECTBEHHBIE OTHO-
IICHUS CYTPYTOB, a TaK K€ HE MOXKET OTPAaHUYMBATH MTPABOCIIOCOOHOCTH WIIU JIEECIIO-
COOHOCTh CYIPYTroB, UX MPABO Ha OOpallieHue B CyJ 3a 3alUTOi cBoux mpas. [IpaBa
1 00s13aHHOCTHU CYNPYTOB B OTHOIICHUU JIETEH TaK K€ HE MOTYT PEryJIMpOBaThCs J10-
roBOpoM. B 10roBope HE NOJDKHO COAEPKATHCS TAKUX IMOJIOKEHUM, KOTOPbIE MOTYT
OTpaHUYMBATh MPABO HETPYAOCHOCOOHOTO HYXKIAIOIIETOCS CYNpyra Ha IMOJTy4YeHHE
conepkanus. JIoOble Ipyrue ycioBHS, KOTOPOE CTaBsIT OJHOIO W3 CYIPYTrOB B
KpaiiHe HeOJIaronpusITHOE TMOJIOKEHUE WIH MPOTHBOPEUYUT OCHOBHBIM HayaiaMm Ce-
MEMHOT0 3aKOHOAATEIbCTBA, TAK K€ CUUTAIOTCS HEJIEUCTBUTEIbHBIMU.

BpauHplii 10roBop MOXKET OBITH 3aKIIOUCH KaK Ha HEONPEACICHHBIN CpoK (Oec-
CPOYHBIIi), TaK U Ha OMPEJEICHHBIA CPOK (CpouHbIii). Tak ke TOTOBOP MOXKET OBITh
YCJIOBHBIM, TO €CTh OH HAaUYMHAET JECUCTBOBAThH WJIM MPEKpallaeT CBOE ACHCTBUE MPHU
HACTYIUICHUH KaKuX 00 0OCTOSATENbCTB.

3aKOHO)IaTCJ'IB Aa€T BO3MOJKHOCTL OrpaHUYMBATL OIPCACIICHHBIMHU CpPpOKaMHU
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a100 YCIOBUAMH HE TOJBKO BEChb OpayHBIA JOrOBOP, HO U HEKOTOPHIE OTAEIbHBIC
ITOJIOKEHMUS.

W3meHeHne u pactop:keHue OpauHoro aorosopa. Cynpyru BIpaBe IO corJia-
[ICHUIO U3MEHHUTh WA PACTOPTHYTh OpadyHbIN TOTOBOP B J1t000€ BpeMs. JanHoe co-
riaameHue opopmisieTcs B Tol ke opme, uto U cam OpauHblil Jorosop. He nomyc-
KaeTcsl OTHOCTOPOHHUI OTKa3 OT UCIIOJIHEHUs OpayHOTro JJOTOBOpA.

Ho cymecTByeT u UCKIIIOYEHHE, B Cy1IeOHOM MOPSAKE MO TPEOOBAHUIO OJJHOTO
U3 CYNpPYroB OpauyHbIi JOTOBOP MOKET OBITh U3MEHEH WJIM PAaCTOPTHYT B CIIydasx
yKasaHHbIX B 4. 2 ctatbu 450 I'paxxmanckoro xoxekca Poccuiickonn ®denepannu, a
MMEHHO €CJIM OBbUIO JTIOMYIIEHO CYLIECTBEHHOE HapyIIEeHUE I0roBOpa JAPYroM CTopo-
HO; CyIIECTBEHHOE U3MEHEHUE OOCTOATENbCTB, U3 KOTOPBIX UCXOIUIN CTOPOHBI IPU
3aKJIFOUYECHHH JTI0TOBOPA, U B UHBIX CIIy4asiX, IPEIYCMOTPEHHBIX TOTOBOPOM.

Bpaunblii 1oroBop mpekpaaer cBoe ACUCTBUE C MOMEHTA IMpeKpalieHus opa-
Ka, UCKJIFOUEHUS COCTABIIAIOT T€ YCIOBHS, KOTOPBIE MPEAYCMOTPEHBI OpauHbIM JJOTO-
BOPOM I10CJI€ MPEKpalieHus Opaka.

Tak xak OpaydHbIi TOTOBOP SIBIISETCS JBYCTOPOHHEH CIEIKOM, TO HA HETO pac-
IIPOCTPAHSIOTCS MOJOKEHUS ['pakIaHCKOro KoAekca O NMPU3HAHUM CHENIOK HEACH-
CTBUTEJIbHBIMHU.

[Ipusnath OpavHbIii JOTOBOP HENEHCTBUTEIHLHBIM MOKHO TOJIBKO B CYJI€OHOM
nopsiake. B coorBercTBUH €O CT. 166 I'pakaaHCKOro KOJEKca JTOrOBOpP NMPU3HAECTCS
HEJCHCTBUTEIBHBIM B CIIyYasiX, €CJIM OH MPU3HAH CYJA0M OCHOPUMBIM JHO0 HUYTOXK-
HBIM.

Ecnu OpayHblil JOrOBOpP CTaBUT OAHOTO U3 CYNPYTroB B KpaiiHe HEOJaronpusT-
HOE TOJIOKEHHE, TO MO0 TPEOOBAHHUIO 3TOTO CYIpyra TakKoW JOrOBOP MOXKET OBbITh MPH-
3HaH CyJIOM IIOJHOCTBIO WJIM YaCTUYHO HEJECHCTBUTEIbHBIM.

A ecnu ycioBusi OpayHOTo JOroBopa Hapyuiaro TpeboBanus CemMerHOro ko-
nekca Pocceurickon ®denepanuu, TO TAKAE YCIOBUS CUATAIOTCS HUYTOXKHBIMU.

OTHOCHUTENIBHO OTpAacieBOM MPUHAMJICKHOCTH OpavyHOTO JOrOBOpa MHOTHE
YYEHBIE BBICKA3bIBAIOT PA3JIM4YHble MHEHUA. P aBTOPOB CUMTAIOT €ro rpaxaaHcKo-

MIPaBOBOM CIIENKOM (I0rOBOPOM), APYrHe€ YCMaTpUBaIOT B HEM CEMEHHO-IPABOBYIO
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npupony.® JI. B. MakcuMOBHMY Ha3bIBA€T OpavHbIN JOTOBOP «IPAXKITAHCKO-TIPABOBBIM
MHCTPYMEHTOM CEMENHO-IIPABOBOTO PETYJHUPOBAHKUS HMYIIECTBEHHBIX OTHOLICHUMN
MEK]Ly CYNPYTaMM M OBIBIIMMH CyIIpyramm. .2

Taxum oOpa3om, 3aKOHOAATENH AA€T CyIpyraM MpaBo BbIOOpa, KAKUM 00pazom
OyAyT peryinpoBaTbCs UX MUMYIIECTBEHHbIE OTHOIIEHUs. OHU MOTYT, JINOO MOJgYH-
HUTCSI 3aKOHHOMY PEKHUMY MMYULIECTBA, JTUOO CaMU yCTaHOBUTH IpaBa U 0OsI3aHHO-
CTH B OTHOILICHHH CBOET0 UMYIIECTBO, 3aKJIFOUMNB OpayHbIN JOTOBOP.

1.3 3akoHoxaTeJqbCTBO, peryJjupymoniee pasjaej] HMYyLIecTBa CYINpPYIros,
OBIBILIMX CYyNIPYIOB

Tak xax Konctutynus PO ABnsieTCs OCHOBHBIM 3aKOHOM CTPaHBbI, TO BCE 3aKO-
HOJIaTEJIbCTBO, B TOM YMCIIE€ U PETyJIHpYIOLIee, pa3Aesl UMYIIECTBA CyNpyroB, ObIB-
IIMX CYNPYTOB, HE TOJDKHO NPOTUBOpeUnTh KoHCTUTYIIM .

Cratbs 35 Koncrurynuu PO mocssmena coO0cTBeHHOCTH rpaknanuHa Pd.
B yacTHOCTH naHHOM cTaThell rapaHTUPYETCs OXpaHa YaCTHOM COOCTBEHHOCTH, IIpa-
BO IpakJIaHMHA UMETh UMYILECTBO B COOCTBEHHOCTH, BJIAJIETh, MOJI30BAThCS U pac-
IIOPSKATHCA UM KaK €IMHOJIMYHO, TaK U COBMECTHO C APYTMMH JIMLIAMU, & TaK K€ HE
BO3MOKHOCTb JIMIIEHUS TPAXKJAHUHA €r0 UMYIIECTBA HE NHAYE KAaK I10 PELIECHUIO CY-
na. TakuM o0pa3oM, MOKHO CIeNaTh BBIBOJ O TOM, YTO 3aKOHOAATEIbCTBO PETYJIH-
pyrolee pasjiel UMYILIECTBa CyIpyroB, ObIBIIMX CYNPYIOB CTPOUTCS UMEHHO Ha IO-
noxeHussx cratbu 35 Koncturynun P®. OCHOBHBIMM HOPMAaTHBHO-IIPABOBBIMU aK-
TaMU, PEryJIUPYIOIIUMHU JTaHHYIO chepy MPaBOOTHOIICHUMN, IBIsIOTCs CeMelHbIN KO-
nekc PO u ['paxxnanckuii konekc PO.

Cospemennbiii Cemelinbii kogekc PO Berynun B nerictBue 1 mapra 1996 ro-
na, 3aMeHUB AeiicTBoBaBIuii panee Koaeke o 6pake u cempbe PCOCP. Own BHec ce-
PBE3HBIE UBMEHEHNS B UMYIIIECTBEHHBIE OTHOLIEHUS CYIIPYTOB, & TaK K€ B MOPSIAOK
pasziesia COBMECTHOTO UMYIIECTBa CYNpPYyroB, OBIBIINX CYNpPYroB. JlelcTByronmii Ko-

JIEKC JIOMyCKAEeT MOMUMO 3aKOHHOTO, JOTOBOPHBIM PEXUM HMMYIIECTBA CYNpPYroB, a

® Kocosa O.I0. Cemeiinoe mipaso. Pasaen Il. Oco6ennas yacts. Upkyrck, 2011.C. 73.

10 Makcumosuu JI. B. BpauHblii 1orosop B poccuiickom npase. M., 2010. C. 26.

11 Koncrurynus Poccuiickolt ®@esiepanuu (MpUHATa BCEHAPOAHBIM rojocoBanueM 12.12.1993) (¢ yuetoM mornpasok,
BHeceHHBIX 3akoHamu P® o mompaskax k Koncrurynnu P® or 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-®K3, ot
05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3) // Cobpanrue 3akonoaarensctea PD. 2014, Ne 31. Cr. 4398.
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TaK K€ YCTaHABIMBAET MPE3YMIIMIO COTJIACHS BTOPOTO CyNpyra Mpu paclopsKeHUU
UX OOLIMM MMYIIECTBOM. Bce 3TH BUJIbI IPABOOTHOIICHUI PETYIUPYIOTCS CTAThIMU
33-39 rnaBel 7 u ctathsimu 40-44 rinaBel 8 CK PO.

UTto KacaeTcs HEMOCPEICTBEHHO CaMOro MOpsAKa pasjesia UMYLIECTBa CyNpy-
roB, OBIBIIMX CYIPYTrOB TO paHee NEWCTBOBABIIMM KOJEKC MpeaycMaTpUBaj BCETO
OJIHY CTaThIO MOCBAILIECHHYIO pa3feiay UMYIIECTBA, KOTOPasi BXOJWJIA B IJIABY PETYIH-
pytolryto nopsigok npekpamienusi Opaka. Ho Cemelinblii kojiekc 1995 ropa 3Hauu-
TEJIbHO pacIIUPUII 3TOT Bompoc. [losBMINCH BE HOBBIE CTaThbU, KOTOPHIE BOILLIU B
rJ1aBY, MOCBSIIEHHYIO 3aKOHHOMY pEXUMY UMyliecTBa cynpyroB. Cratesa 38 Cemeit-
Horo konaekca Poccuiickoii denepanun A10CTaTOUYHO 0O0BEMHAsi, UMEHHO B HEH CO-
JIEp’KaTCs OCHOBHBIE TIOJIOKEHUSI O paszelie UMYIIECTBA CYIPYroB, OBIBIIUX CYIIPY-
roB. A crarbs 39 CemeitHoro koaekca Poccuiickort deaepanun mocBsIIEHAa BOIIPOCY
OTIpEJICIICHHS I0JIeH MpH pas3jiesie 0011Iero UMyIIECTBA CYIPYTOB.

Konekc o O6pake u cembe PCDOCP abcomoTHO MHAYE PEryIupoBaj IPOIece
paszesia UMYIIEeCTBa CYNpyroB, IO CPAaBHEHUIO C COBPEMEHHBIM 3aKOHOM. PaHee pas-
JIeJI COBMECTHOTO MMYIIIECTBA CYIPYroB ObUT 00s3aTENBHOM YacThIO MpoOIecca pac-
Top>keHus Opaka. CyJl, BBIHOCS PEIICHHUE O PACTOPKEHUU Opaka, 00sa3aH ObLI IPOU3-
BECTHU pa3lie]l UMYIIECTBA CYMPYTOB SBISIONIECTOCS UX OOIIE COBMECTHOM COOCTBEH-
HOCTBIO. TeM caMbIM HCKITIOYAJIaCh BO3MOKHOCTh pa3zesia UMYIIECTBA, KaK B IIEPUOJ
Opaka, Tak U mociie ero pacropkeHusi. Ceiluac y CynpyroB ecThb IpaBo Ha pas3aei ux
COBMECTHOTO MMYIIIECTBA B MEPUOJ CaMOro Opaka, B MPOIIECCE €r0 PACTOPKEHUS U
HETMOCPEACTBEHHO MOCJIE PACTOPKEHUs Opaka.

Takum 00pa3oM, MOKHO MPUITH K BBIBOAY O TOM, uTo AedcTByromuii CK PO
3aMEHUJI CYIIECTBOBABIINN paHEE UMIIEPATUBHO-A03BOIUTEIBHBIA METOJ PETYIUPO-
BaHUSI UMYIIECTBEHHBIX OTHOIIEHUN CYNPYTOB M MOPSIAOK pazjieia uX COBMECTHOTO
MMYIIIECTBA, HA TUCIIO3UTUBHBIN, U YCTPAHWJ 3HAYNTEIBHBIC TIPOOEIBI B JAHHBIX 00-
JIACTSIX CEMEUHBIX MPAaBOOTHOILLICHUM.

PerynupoBanue Borpoca CBS3aHHOTO C pa3/iesIoM UMYIIECTBA CYyNPYroB, ObIB-
IUX CYINPYroB OCYHIECTBIISIETCSI HE TOJIBKO CEMEMHBIM 3aKOHOAATeIbCcTBO. Hekoro-

pble HOpMBI I'pak1aHCKOTO 3aKOHOAATENLCTBA CBS3AaHBI C OOLIEN COOCTBEHHOCTHIO
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CyNpyroB, BOIIPOCHI pazjena umyiiectBa cynpyroB. Ho B ctatee 4 CeMelHOro Ko-
nekca Poccuiickoit denepanuu 3aKperuieH npuHIUN npuopurera CeMerHOro KoaeK-
ca PO nepen I'paxpanckum kojekcoM P®. CinemoBaTeabHO, HCXOIHBIMU MOJIOMKE-
HUSMH JIJIS1 TIOpSAZIKA pasjiesia UMYIIEeCTBa CYNPYroB, OBIBIIMX CYyMpPyroB OyAyT HOP-
Mbl CemeliHoro kojaekca P®, a HopMmel ['paxknanckoro koaekca Poccuiickoit @enepa-
MU OYJyT BTOPOCTETICHHBIMH.

N3 HOpM TrpakJaHCKOTO 3aKOHOJIATENbCTBA MOXKHO BBIACIHUTH CTAaThlo 256
['paxxianckoro kogekca poccuiickoi deaepanuu, OHa HE PETYIUPYET BONPOC pa3ze-
Jla UMYILECTBA CYNPYTrOB, HO OHA MOCBsIIeHa 001Iel cOOCTBEHHOCTH cynpyroB. JlaH-
Has CTaThs BaXKHA TE€M, YTO KOTJa JEJ0 JOXOAUT IO pasziena COBMECTHOTO MMYyLIE-
CTBa CYIPYroB, OBIBIIMX CYNPYTOB, BCTAET BOIIPOC O TOM, KAKO€ UMYIIIECTBO MOKHO
OTHECTH K OOIIEMY U ISl 3TOTO HYKHO OOpaTUThCA UMEHHO K cTaThe 256 ['paxaan-
CKOI'0 KoJIeKca poccuiickon denepanum.

Ectb eme psa crared, KOTOpbIE MOXKHO OTHECTH K NOPSAAKY paszesia uMylle-
cTBa cynpyroB. Hanpumep, craten ¢ 116 mo 180 I'paxnanckoro xomekca poccuit-
ckol Denepanuy NOCBIUIEHHBIE HEIECUCTBUTEIBHOCTU CHEIIOK, MOXHO HPUMEHSTH
MIPU PEIICHUH BOMPOCa O MPU3HAHUM OpPAayHOTO JOTOBOPa HEACHCTBUTEIIBHBIM, TaK
KaK OpayHbIi TOTOBOP SIBJSIETCS OJTHAM U3 CIIOCOOOB pasjiesia MMYIIEeCTBa CYIPYyTroB.

B HekoTOphIX ciydasx CyJbU PYKOBOJCTBYIOTCA cTaThsiMu 128-129 I'paknan-
CKOr0O Kojekca poccuiickor denepann. ITU CTaTbU UCIOJIB3YIOTCS JJIs1 ONpenelie-
HUS 00BEKTOB IPaXKIaHCKUX MPaB, UX 000POHOCTIOCOOHOCTH.

Tak kak pa3fgen COBMECTHO HAXKUTOTO UMYIIECTBA MOYKET MPOU3BOAUTHCS CY-
JIOM B TIOPSIIKE TPa’KIAHCKOTO CYIOMPOU3BOJICTBA, TO MOKHO BBIJICIIUTH €IIE€ OJUH
HOPMATHBHO-TIPABOBOM aKT B 3TOW 00yacTu, ['pakIaHCKO-TIPOIIECCyabHBIN KOJIEKC
P®.

B I'paxnanckoM mporeccyallbHOM Kojaekce PP MOXHO onpenenuTh, B KaKOU
CyJl Hy>)KHO OOpaTUThCSI C UCKOBBIM 3asBJICHUEM O Pa3fieiie HAXXUTOTO UMYIIECTBA, B
MHUPOBOM CyJl WIM cyAbl o0miei opucaukuuu (ct. 23-25 I'pakaaHckoro mpoueccy-
anpHOTO Kojekca Poccuiickoit denepanun).

3adacTyro KOrjia BOMPOC pazfena COBMECTHO HAaKUTOTO MUMYUIIECTBA JTOXOIUT
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70 cyeOHOro MOopsiiKa, TO OAHY M3 OCHOBHBIX OMIMOOK KOTOPYIO MOTYT JOIYCTHUTb
CTOPOHBI TIpU OOpAIIEHUU B CyJ 3TO HEMPABHIBHO O(POPMICHHOE MCKOBOE 3asiBiie-
HUe. 3aKOHOaTeNb MPEAyCMOTpEN ONPEEICHHbIE PaBUiia, Kacatouecs: GopMsel U
COJIEp>KaHMUsl UCKOBOTO 3asIBICHMS, BCE 3TU TpeOoBaHUs Tak e nponucansl B ['TIK
P® (c1.131 I'TIK P®). Beas oT mpaBuIbHO MOAAHHOTO HCKOBOTO 3asBJICHUS U OYIUT
3aBUCETh CyJIb0a BCEro IMpoiiecca pasjiesia COBMECTHO HAKUTOTO UMYIIIECTBA.

JUtst perynupoBaHus MOpsiJiKa pasjiesa UMYLIECTBA CYNPYroB, ObIBIIUX CYIpPY-
rOB, B COBPEMEHHOM 3aKOHOAATEIBCTBE MOKHO BBIICIIUTHh U Psil BCIIOMOTaTEIbHBIX
HOPMAaTHUBHO-TIPaBOBBIX akToB. Hampumep, 3akon P ot 4 wuroms 1991 r. Ne 1541-I
«O mpuBaTmzamuu kunmimHoro (Gouma B Poccumiickoit ®enepamun»,'? ero crour
IIPUMEHATH B TOM CJIy4ae €CIIA peub UIET O Pa3zAeiie XKUJIOro IOMEILEHHs], O TOM KTO
U3 CyNpyroB y4acTBOBaJ B MPUBATU3ALMHU, KAKUM 00pa30M OCYILIECTBISIACH MpUBa-
TH3ALM KUJIOT0 IIOMEILIEHUS, BCE 3TO UMEET 3HaYCHUE U1 NIPAaBUIBLHOTO OIpejere-
HUS TOTO, OYy/AET JIM KUJIO€ TOMEUICHHUE ABJIATHCS COBMECTHOM COOCTBEHHOCTBHIO CY-
npyroB uinu Het. pyron @3 ot 26.03.1998 Ne41-D3 «O nparoneHHbIX MeTauIax 1
JIParoleHHBIX KaMHIX»', €ro CTOMT NPUMEHSATH, €CIIM BO3HMKAET CIIOP 00 MMYyIIle-
CTBE, O €ro JEJICHUH Ha JINYHOE UMYILECTBO CyNnpyroB u obiiee. Hampumep, B cratbe
36 CK P® cka3aHo, 4TO JparolieHHOCTH HWHBIE MPEAMETHl POCKOIIN HE SBIISIFOTCS
JMYHBIM UMYILIECTBOM KaXJI0T0 U3 CYNPYIOB, a SIBJISIFOTCS UX COBMECTHOM COOCTBEH-
HOCTHU. B 3aKOHE KOHKPETHO OINPEETIECHO, KAKUE U3 OTHOCATCS K JIParoueHHO-
CTSIM, TAKUM OOpa30M MOXKHO OMNPEIENIUTh, YTO U3 MMYILECTBA CyNnpyroB OyneT siB-
JSATHCA JPAroleHHOCTSIMU M BKJIFOUUTH UX B CHHMCOK OOIIEro MMYILECTBA, ISl 1ajlb-
Heimero ero pasaena. K coxanenuro, Takas KaTeropusi Kak IpeaMeThl POCKOIIN HE
packpbITa B 3aKOHE, B 3TOM ClIy4ae BO3HUKAET MpoOiieMa ONpeneseHus Beueil 0THO-
CALIMXCA K MPEIMETAM POCKOIIN.

[Ipu 3axmroueHnn OpavyHOTO JOTOBOpA M pa3jesie MMYILECTBA Pa3BOIALINXCS
CYIIPYTOB, 110 TPeOOBAaHUIO OJHOM U3 CTOPOH MJIM OOEUX CTOPOH B CIy4yae BO3HUKHO-

BEHUS CIopa 00 OIlEHKE MMYIIECTBA, MPOBOAUTCS 00si3aTesibHas OllCHKa OOBEKTOB

12 3akon PD ot 04.07.1991 Ne 1541-1 (pex. ot 16.10.2012) "O npuBaTtusanuyu >xuiumHoro Gouaa B Poccuiickoii de-
nepanuu” // Benomoctu CHJT u BC PCOCP. 1991, No 28. Cr. 959.

13<l)e,uepaﬂbHLH71 3aK0H 0T 26.03.1998 Ne 41-®3 (pen. ot 02.05.2015) "O mparoleHHBIX METaUIaX U JPATrOI[CHHBIX KaM-
Hs1x" (€ U3M. H JI0IL., BeTyIl. B ¢ty ¢ 30.10.2015) // CoGpanue 3akononarensctea PO, 1998, Ne 13. Cr. 1463
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oreHkH, kKotopas perymupyercs @3 ot 29.07.1998 roga Ne 135-03 « OO0 orneHOYHOU
nesrensHOCTH B Poccniickoit ®enepanun». 't

Croutr OoTMETUTh Takoi cyaeOHBIM akT, kKak [locranoBnenus Ilmenyma Bep-
xoBHOro Cyna P® ot 05.11.1998 Ne 15 «O npumeHeHuHU CcyaamMu 3aKOHOIaTENIbCTBA
P PACCMOTPEHMH JIEN O pacTopskeHnr Opaka»™. Jlanupiii [Inenym pasbsacHseT He-
KOTOPbIE BOIIPOCHI, CBS3aHHBIE C PACCMOTPEHUEM CYyJIaMHU JIeJl O pacTOP>KeHUH Opaka,
B TOM YHCJIC U pa3jielie UMYIIECTBA CYIIPYroB, ObIBIIMX CynpyroB. Hampumep, ab3air
2 1. 15 [Noctanosnenust «Ecinu GpadyHbIM JOTOBOPOM U3MEHEH YCTaHOBJICHHBIN 3aKO-
HOM PEXHUM COBMECTHOU COOCTBEHHOCTH, TO CYAY MPH pa3pelIeHUN CIopa O pas3jeie
MMYIIECTBA CYNPYroB HEOOXOJIMMO PYKOBOJCTBOBATHCSA YCIOBUSAMH TaKOTO JOTOBO-
pa.

[Ipn sTOM cnemyer mMeTh B BUIY, 4TO B cuiy I. 3 cT. 42 CK PO ycnoBus
OpayHOTO JOTOBOPA O PEKUME COBMECTHOI'O UMYIIIECTBA, KOTOPBIE CTABSAT OAHOTO U3
CYNpPYroB B KpailiHEe HeOJIaronmpusiTHOE IMOJOKEHUE (HarpuMep, OJUH U3 CYIPYroB
MOJTHOCTBIO JIMIIAETCS TTpaBa COOCTBEHHOCTH HA MUMYIIECTBO, HAKUTOE CYNPYyraMu B
nepuoJi Opaka), MOTYT ObITh MPU3HAHBI CYJIOM HEJEHCTBUTEILHBIMU 110 TPEOOBAHUIO
storo cynpyra».® CnenosarensHo, Ipy pelIeHUH CHOPHBIX BOIPOCOB, CBSA3aHHBIX C
pa3genoM UMYLIECTBA CYIPYTOB, CYJ JOJKEH PYKOBOJACTBOBaThCs NaHHbIM [locra-
HoBjeHueM [lnenyma BepxoBHoro cyma, HO, He IpeHeOperas OCHOBHBIMHU 3aKOHAMU
B ATOM 00MacTy.

B cootBerctBumM ¢ Konctutynnu PO cemeliHOE 3aKOHOAATEILCTBO HAXOIUTCA
B coBMecTHOM BesieHn P® u cyobexktoB PD. Mcxons uz atoro, cyobexTsl PO Haje-
JISIFOTCS IPABOM PETYJIMPOBATh CEMENHBIEC MTPABOOTHOIICHUS, KaK B LIEJIOM, TaK U OT-
JIETIbHBIE €r0 MHCTUTYTHl CAMOCTOSITEIBHO MyTEM H3JaHWsS HOPMATHUBHO-TIPABOBBIX
aKTOB, KOTOpbIe OyAYyT JIEMCTBOBATh B KAKOM TO KOHKPETHOM CyOBekTe. Ho HOpMBI
CEMEHHOTO TIpaBa, CoepkKaIirecs B 3aKoHax CyObEeKTOB HE JOJIKHBI POTUBOPEUNTH

CemeitHoMy kogekcy PD. B Amypckoil o61acTi He IPUHSITHI, KaKue JTU00 3aKOHBI,

14 denepanwublii 3ak0H oT 29.07.1998 Ne 135-®3 (pex. ot 26.04.2016) "O6 oueHouHO# AeaTensHOCTH B Poccuiickoii
Denepannn” // Cobpanne 3akonomatensctea PO. 1998, Ne 31. Cr. 3813.

15 [Tocranosnenue Inenyma Bepxosroro Cyna P® ot 05.11.1998 Ne 15 (pex. ot 06.02.2007) "O npuMeHeHNH CyaaMu
3aKOHO/IATENILCTBA NIPH PACCMOTPEHHH Jiell 0 pacTopxkeHun Opaka" // Bronnerens BepxosHoro Cyna P®. 1999, Ne 1.

18 MMocranosnenue Tnenyma Bepxosroro Cymaa P® or 05.11.1998 Ne 15 (pen. ot 06.02.2007) "O npumeHeHUH Cynamu
3aKOHOJIAaTENILCTBA IIPH PACCMOTPEHUH e O pacTopxeHun Opaxa" // bromierens Bepxosuoro Cyna P®. 1999, Ne 1.
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peryJiupymomme JaHHY0 00JacTh MPAaBOOTHOILICHUH.
N3 Bcero o0beMa 3aKOHOB U MHBIX HOPMATUBHO-TIPABOBBIX aKTOB, PErYJIHPY-
IOIUX pa3fie]] UMYIIECTBA CYNpPYroB, OBIBIIMX CYNPYTOB, OOJBIIMHCTBO SIBIISETCA

BTOPOCTCIICHHBIMMU. I'maBnas POJIb B JTaHHOM BOIIPOCEC OTBOAUTCA CGMGfIHOMy KOICK-

cy PO.
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2 I[TIPABOBOE PEI'VJIMPOBAHUE PA3JIEJIA UMYUIECTBA CV-
IIPYTOB, bbIBIIINX CYIIPYI'OB

2.1 Pa3jgen uMyliecTBa CynpyroB B nepuoj Opaka

JleiicTBytolIIee 3aKOHOJATENBLCTBO MPEAyCMaTpUBaeT paszied OOIIero MMyIie-
CTBa CyNpYyroB HE TOJBKO IMOCIIE pacTOPKEHHs Opaka, HO M B MIEpUOJI camoro Opaka.
Hampumep, cynpyru pemaroT onpeaeianTb, Kakoe UMYIIECTBO OYIeT MPUHAJICKATD
KOKJIOMY M3 CYNPYTOB, JJII BO3MOXKHOCTH CBOOOIHO PacropspKaThCs dTUM UMYIIC-
CTBOM, 0€3 coriacusi BToporo cynpyra. iu oauH U3 CynpyroB KeJaeT pacCuuTaThCs
M0 CBOMM JIOJITaM 3a CYET OOIIEro UMYIIECTBa, HO BTOPOM CYNpPYyT MPOTHUB, JJIsl ITOTO
TaK)K€ MOXHO IMPOU3BECTH pazjie] OOIIEro UMYIIECTBA.

Pasnien uMymIecTBa OCyIIECTBISAETCS 110 mpaBuiaMm cT. 38-39 CK POY, cr. 254
'K PD.18

Ecnu cynpyru kenaroT pa3ienuTh UMYIIECTBO B Opake, OHU MOTYT 3aKIIOYUTh
a1n60 OpayHbIl 10TOBOpP, JTUOO COTJAlleHHE O pasiesne umymiectBa. Ho Toibko He
CTOUT MYyTaTh 3T JABE CACIKHU.

[To 3akoHy OpayHbIil JOTOBOP MOTYT 3aKJIIOYUTH JIMIIa KAaK JI0 BCTYIUJICHUS B
Opak, Tak y>ke U Bo BpeMs Opaka. B nmaHHOM citydae peub uaeT o OpauHOM JOTrOBOpE,
KOTOpPBIE CYNPYTH MOTYT 3aKIIOYUTh BO BpeMsi Opaka. B OpauHoM noroBope cynpyru
MOTYT OMPEJEIUTh CYyIb0Y HE TOJIBKO TOTO UMYIIIECTBO KOTOPOE OHH YXKE TPHUOOpen
B Opake, HO M TOTO UMYIIECTBA KOTOPOE MpeAroaraeTcsi npuoopecTy Bo Bpems Opa-
Ka. A B COIVIALIEHUH O pa3lielie UMYLIECTBA CYNPYTH JIENAT TOJIBKO TO UMYILIECTBO,
KOTOPOE YK€ IMMPUOOPETEHO UMH B OpaKe U CYNTACTCSI COBMECTHO HAXKUTHIM.

ITo muennto O.FO. HekpacoBa «Poccuiickuii OpadyHblii KOHTPAKT - 3TO COBCEM
HE TO, YTO OpayHbI KOHTPAKT Ha 3amajae. Y Hac, B Poccum, oH omnpeaenser cyanoy
TOJIbKO MaTepUaIbHOTO UMYIIECTBA CYNPYroB. Y CJIOBUS pa3zelia UMYIIECTBAa MOTYT
OBITh JIFOOBIMU, €CIIM OHU HE BBIXOJIAT 32 pAMKH UMYIIIECTBEHHBIX TipaB. Hu onuH u3

CYIPYIOB HE MOXKET CTABUTH APYIOMY CyIpPYTry yCJIOBHUH HEMATEPUAIBHOIO XapaKTe-

17 Cemeiinslii komexc Poccuiickoii @eneparuu ot 29.12.1995 Ne 223-®3 (pex. ot 30.12.2015) // Cobpanue 3akoHOzAA-
tenberBa PO. 1996, Ne 1. Cr. 16.

18 T'paskmanckuii kogekc Poccuiickoii ®enepanuu (dacts meppast) ot 30.11.1994 Ne 51-D3 (pex. ot 23.05.2016) // Co-
Opanue 3akoHOHarenbpeTBa PO. 1994, Ne 32. Cr. 3301.
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pa. DTO NPUHATO B 3aKOHOJATEIBCTBE HEKOTOPBIX 3aMaHbIX cTpaH. Hampumep, ecnu
pPa3BoOJ NPOUCXOJIUT U3-3a CYINPYKECKOW HEBEPHOCTH OJIHOIO M3 CYIpyroB, TO He-
BEPHBIN CyNpyT TEPSIET IIPABO HA CBOKO JIOJIF0 B UMYILECTBE, T.€. YCIOBUEM SIBIISCTCSA
Takoe abCOIIOTHO HEMaTepHallbHOE OTHOIIIEHUE, KaK BEpHOCTh. B poccuiickoM Opau-
HOM KOHTPAKTE TAKOTO YCIOBHS OBbITh HE MOXKET». ™

I1.B. Kpamennunukosa o npupoae Opaunoro gorosopa «Ilo mpaBoBoii mpupo-
JI€ TAKOTO poja COIJIALEHUS B PSAE CIy4aeB CXO0XH C JOTOBOPOM JApEHHUs WU Me-
Hbl. HO ITOCKOJIBKY BO3MOKHOCTh MX 3aKJIFOUCHHs yCTaHOBJIeHa CeMEWHBIM KOJEK-
COM U OHM KBaJIM(PUUIUPYIOTCS B KaUe€CTBE OpayHBIX IOTOBOPOB, TO HOPMBI I'paXKJaH-
CKOT'O 3aKOHOJIaTEJIhCTBA O JAPECHUU WM MEHE B JJAHHOM CIIy4ae HE HPHUMEHSIOT-
csin. 2

Kaxk npaBuiio, OpauHblil JOrOBOp MOMKET COJAEPKATh KaKUe JTUOO YCIOBUS, IIPU
KOTOpBIX OH OyJeT NeHCTBOBaTbh, JIMOO MOTYT OBITh YKa3aHbl CPOKU €ro JECUCTBHUIL.
Tem cambIM, €ciii y CynpyroB BO3HHMKAeT HEOOXOAMMOCTh BOCHOJIb30BaThCS 3TUM
JIOTOBOPOM pPaHbIll€ BPEMEHH, TO OHU HE CMOTYT 3TOro caenats. Ho cynpyru moryt
pPacTOprHyTh OpauHbIil TOTOBOP U 3aKJIIOUUTH COTJIAIIEHUE O pazjiesne OOIero uMy-
HIECTBA.

PaccMoTpuM nonoapobHee paszien UMyLIecTBa CyIpyroB B JOOPOBOJIBHOM I10O-
pAAKE, @ UMEHHO 3aKJIFOUECHHE COTJIALIEHUS O pa3/iesie UMYILECTBA.

Yro ke Takoe coralleHHue O pasjiese o01ero MMyIecTa cynpyros? Yerkoro
OTIpe/IeNICHUs COTJIAILEHUS O pa3Jieie UMYIIeCTBa CYIpyroB, ObIBIIUX CYIIPYrOB B 3a-
KoHe He naercsa. Ho mpoananusuposaB HekoTOpble HOpMBI CK PO u 'K P®, MmoxHO
ClleNaTh CIEAYIOIUN BBIBOJ, COIVIALLIEHUEM O pas3zeiie OOLIEro MMYIIECTBA MpPU3HA-
eTCsl TPaKJIaHCKO-TIPaBOBasl CHEJIKa MEXIy CYNpyraMu IO MOBOJY OOIIEr0 MMyIIe-
CTBa CyNpYyroB, a MMEHHO M3MEHEHHs peXuma 00Ieil COOCTBEHHOCTH, U NEpPeBOIa
OOIIEero UMYIIECTBA B PEKUM JIMUYHON COOCTBEHHOCTH Ka)KJI0TO U3 CYIpPYTOB.

3aKII0YUTh TAKOE COTJIAIEHUE CYNPYTH MOTYT TOJBKO B TOM Cilydae, €Clid y

HUX OTCYTCTBYIOT KaKue JIMOO CIOPHI [0 TOBOAY UMYIIECTBA MOJICKAILETO pa3aeiy.

Cornamienue o pasjeiie UMYIIECTBA, HAMPAaBJICHO Ha MpPEKpalleHUE pexKuMa

19 C.A.Crenanos Kommentapuii k Cemeiinomy xonexcy P®. M., 2015. C. 36.
2 T1.B. Kpamenunnukosa CemeitHoe npaBo: yuebuuk. M., 2008. C. 111.
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o011eil COBMECTHOW COOCTBEHHOCTH CYMNPYroB, 1 BO3HUKHOBEHHE pPEXHMa JUYHON
COOCTBEHHOCTH KaXKJIOTO M3 CYNPYroB, HA UMYIIECTBO, HAKUTOE UMU BO Bpems Opa-
Ka.

3aKOH HE yCTaHABIMBAET, KaKUX JIMOO TpeOOBaHMM K COTJIAIICHHUIO O pa3zelie
umytectBa. Yacteio 2 crathu 38 CK P® npegycMoTpeHO TONBKO OJHO 00s3aTellb-
HOe TpeOOBaHUE, COTJIAllIEHWE O pasjielie MMYIIECTBA JOJKHO OBITh HOTApUAIBHO
ynocToBepeHo. Ho Tak Kak Takoe COIVIAlllEHHWE SIBISIETCA TPa’KIaHCKO-IIPaBOBOM
CHIEJIKOM, TO MpHU €ro o(popMIICHUH CIeIyeT PYKOBOJICTBOBATHCS OOIMMHU HOPMaMU
['paxxnanckoro konekca PO o caenkax.

B cocraB umymiectBa, KOTopoe OyJeT mojajexaTh pas3jiesy MO COrJalIeHHIO,
BKJIFOYAETCSl COBMECTHO HAXMTOE HMMYIIECTBO CYHNpyroB B mepuoja Opaka. Kpome
3TOr0 CYNPYTH MOTYT yKa3aTh B COIVIAIIEHWU KaK BCE MMYIIECTBO, HAXOJSALIEECS B
uX 00I1ell COBMECTHOI COOCTBEHHOCTH, TaK M OTAENIbHbIE 00beKThl. Hanpumep, aB-
TOMOOUJIb, CYNPYTHU KEJIAI0T OMPEEeTUTh, KOMY OH OyJeT MpUHaaIekKaTh, Ha MpaBe
JUYHON COOCTBEHHOCTH.

[Ipu 3aKIFOUEHUU COTJIALICHUS HE MOJJIEKUT pa3/iely UMYIIECTBO MPUHAJIJIE-
JKargee cynpyraMm 10 Opaka, UMYIIECTBO MOJYyYEHHOE CyNpyramMu BO Bpems Opaka B
nap, B MOPsAKE HACIEeA0BaHUs MO0 MO0 UHBIM O€3BO3ME3IHBIM CIEJIKaM, BEIlU HH-
JUBUTyaJIbHOTO TIOJIb30BaHUs (HarpuMep, ojiexkaa, o0yBb U JIpyrue), a Tak >Ke HC-
KJIFOUUTEIFHOE MPABO Ha pe3yJbTaT MHTEIUVIEKTyaIbHOU AEATEIbHOCTH, CO3JaHHBIN
OHUM U3 cynpyros. Kpome 3Toro, B cocTaB MMyIIECTBa MOJIEKAIIETO pa3/ieiy, He
BKJIFOYAIOTCSL BEIIW, MPEeIHAa3HAYEHHbIE IJIsl YJOBJIETBOPEHUS NMOTPEOHOCTEW Heco-
BEPILICHHOJIETHUX JIETEH.

He crout 3a0bIBaTh 0 TOM, YTO B COCTaBE MMYILIECTBA MOJJIEKAIIETO pa3zely,
MOTYT YYHUTBIBaThCSl JIOJITM CYNPYrOB, a TaK ke TPeOOBaHUS IO 00sA3aTesbCTBaM,
BO3HHMKIIMM B MHTEpEcax ceMbH. EciM Cylpyru pemar 3akiIt0YuTh COIVIAIEHUE O
paszzenie UMYIIECTBA M BKJIIOYUTH B HETO JOJITOBBIE 003aTENIbCTBA, TO UM CJEIyeT
yKa3aThb B COTJIAIIEHHHM pa3Mepbl 3THX JOJIOB M OCHOBAaHUS HUX BO3HHUKHOBEHMS.
Wnaue, eciu 0qHOMY U3 CynpyroB OyJeT NpeAbsIBICHO TpeOOBAaHUE O BHIILIATE J10JI-

ra, To 00a cynpyra OyayT BBICTYIaTh COJMIAPHBIMUA COOTBETUYMKAMHU, TaK KaK paHee
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B COIVIAIICHUH HE yKa3alau pa3Mephbl U OCHOBAHUS JIOJTOBBIX 00S13aTEIbCTB.

Pexum o611ieit cOBMECTHOM COOCTBEHHOCTH CYTPYTOB MOApasyMeBaeT 6e3 10-
neBoi xapaktep. Ho B cilydae 3akirodyeHHs] COTJIAIIEHUS O pasjiele MMYIIECTBa,
BO3MOYKHO BO3HHKHOBEHHUE pPEeXMMa OOIIEH T0JIeBOM COOCTBEHHOCTH Ha HEKOTOPHIC
OOBEKTHI, KOTOPBIE SIBJISIFOTCS HE JCIIUMbIMHU.

NmymiecTBo, nojijiexaiiiee pasieiny, NoIJISKUT OLICHKE, ONpeIesieMOl 1o Pbl-
HOYHOM CTOMMOCTH Ha MOMEHT 3aKJIFOUCHHUS COTIIAIICHUS.

Cornacno n.1 ct. 254 'K P®, umMymiecTBO CynpyroB MOKHO Pa3AeIUuTh TOJIbKO
MOCJIE MPEABAPUTEIHLHOTO BBIIEIEHUS JAOJIU Ka)XAO0ro W3 CYIpYyroB B IpaBe OOIIeH
COOCTBEHHOCTU. ITO MPABUIO TAK K€ HYKHO YUUTHIBATH MPHU 3aKJIIOYEHUHU COTJallle-
HUS O pazjielie o0IIero uMymiecTsa cynpyros. Ilo obmemy npaBuity, J0JIU Kax0ro
U3 CyIpyroB MpU3HAIOTCA paBHBIMU. HO cymnpyru mpu 3aKkjir04eHUN COTJIAIIEHUs MO-
I'yT OTCTYIIUTh OT IPUHIMIIA PABEHCTBA AOJIEH, B TAKOM CIIy4ae B COIIAIICHUU CTOUT
MPEAYCMOTPETh 00S3aHHOCTH CYIpyTa, A0Js KOTOPOro OOJIbIle YIIaTUTh KOMIIEHCa-
I[MI0 BTOpOMY cympyry. Ha Hamn B3rjsia, onpenesieHus: JoJied Ka)XJaoro cynpyra sB-
JsieTcsl CIOpHBIM BorpocoM. He Bcerna yaaercs npus3HaTh AOJU KaXIOro U3 CyNpy-
roB paBHbIMU. J[Jis TOro 4to Obl B JajbHEHIIEM MEXAY CYNpyramMud HE BO3HHKIIO
CIIOpa, OTHOCUTENBHO JOJEH, TO I11e1ecO00pa3HbIM OYJEeT YTOYHHUTH B COTJIAIIEHUU
MPUYUHBI, 10 KOTOPBIM OHU OTCTYIAIOT OT HPUHIMIIA PABEHCTBA JOJIEH.

Crout 0OpaTuTh BHUMAHHUE HA TOT (PAKT, YTO MPH 3aKJIFOUCHUHU COTJIAIICHUS O
pazzesie COBMECTHO HAKUTOTO MMYLIECTBA, HE JOJKHBI HAPYLIATHCS MpPaBa TPETHUX
mutl. K npumepy, cynpyramu B niepuoj Opaka Obula mpuoOpeTeHa B KPEeIUT KBApPTH-
pa, kotopasi 6pu1a opopmieHa Ha Myka. B nanpHeleM cynmpyru pemaroT 3aKio-
YUTH COTJIANIICHUE O pa3zielie UMYIIECTBA, U NepeaaTh JaHHYI0 KBapTUPY B COOCTBEH-
HOCTb JK€HBI C BO3JIOKEHHUEM Ha Hee 00sI3aHHOCTH 10 MOTAIIEHUI0 OCTABIIEHCS CyM-
MBI foiira. B TakoM citydae, TpeThbUM JUIO0 OYIET SIBISTHCA KpeauTop (KoMMepde-
CKUii OaHK) BBIJABIIUN KPEIUT HA KBAPTUPY, U JJISI TOTO, YTOOBI €T0 MpaBa HE HAPY-
[IaJTUCh, CTOPOHBI JIOJKHBI OJIYYUTh B YCTAHOBJIEHHOM MOPSJIKE COTIacHe KPEIUTO-
pa Ha niepeodhopMIIEHHE KPETUTHOTO I0TOBOPAa.

Corunaienue o paszzene oOUIero UMyIECTBO CYIPYroB BCTYNAeT B CUIIY C MO-
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MEHTa ero noanucanus. Ho cieayer noMHUTB, 4TO €CIM B COCTABE UMYIIECTBA MOA-
JIEKALIErO Pa3feny, UMEETCd UMYIIECTBO CIEIKH, C KOTOPBIMU IIOJJIEkKAT rOCyaap-
CTBEHHOW pETMCTpaliy, TO COTJIAIICHHUE O pa3/iesie BCTYyHaeT B CHIy C MOMEHTA Ta-
KoM peructpauuu. Hanpumep, Cynpyru o COrjalieHHIO KeNarT MEPEeBECTH KBAPTHU-
Py B COOCTBEHHOCTh OJIHOTO U3 cynpyros. Torga B coorBeTcTBUU co cT.131 'K PO,
paBo COOCTBEHHOCTH OJTHOTO M3 CYNPYTroB Ha JAHHYIO KBAPTUPY BOSHUKHET TOJIBKO
C MOMEHTa rOCy/1apCTBEHHOW PETUCTPALINH.

Takum oOpa3zoM, 3akiitoyas COTJIallleHHEe O pas3felie UMYIIEeCTBa CYIpyrH
JOJKHBI IEPEYUCIIUTh BCE UMYILIECTBO MOJIEKAIIEE PA3AETY, €Er0 CTOUMOCTD, OIIpe-
JEIUTh pasMep 0JEN KaXA0ro U3 CYIPYroB M yKa3aTh, KAKOE UMYLIECTBO NEPEUIET
KOKJIOMY U3 CynpyroB. B ciydae ¢ jgonramu v TpeOOBaHMSIMHU IO 00S3aTENbCTBA,
CyIpyraMm CJIeIyeT yKa3blBaThb pa3Mephl JOJITOB M TPeOOBAHMI MO 00A3aTENbCTBA U
OCHOBAHUS UX BO3HUKHOBEHHS.

Tak Kak coryameHue O paszielic UMYILECTBA SBJSIETCS IPa)XIaHCKO-IIPaBOBOM
CHEJKOM TO, MOPANOK 3aKIIOYEHHUs PETYIUpyeTcss HopMamu [ pak1aHCKOro Koxekca
P®. A Ttak ke mpaBOBbIE MOCHEACTBUAS OTHOCUTEIBHO NAHHOTO COTJIAIICHHUS, SBJIS-
totcs npeporatuBoil 'K PO. B CK PO 3akperneHo ToibKO MpaBo CyNpyroB Ha pas-
JIeJI COBMECTHO HAKUTOTO UMYLIECTBA IIyTEM 3aKJIFOYEHHUs COTJIALLICHUS O pas3zele, a
TaK K€ IMEPEUUCIICHO UMYILECTBO, KOTOPOE HEMOCPEACTBEHHO MOJIEKUT pa3aeiy U
KOTOPOE HEJb35 BKIIOYATh B COCTAB JIETMMOI0 NUMYIIIECTBA.

Cornaienue o paszzene oOIero uMyIiecTBa CynpyroB, Kak M JIOOYIO Tpax-
JTAHCKO-TIPABOBYIO CHIECJIKY MOXHO MPHU3HATHh HEACHCTBUTEIBHOU, B COOTBETCTBUHU C
nosnoxxenusimu 'K P® o venelictBuTenbHOCTH ceniok. [lpusHaTh caenky (cormarie-
HUE O pasjielie UMYIIECTBA) HEIEUCTBUTEILHON MOXKET TOJIbKO cyn. Hanpumep, onun
U3 CYNpyroB ObUI MPHU3HAH CYAOM HEAEECIOCOOHBIM, MPU ATOM OBUIO 3aKIHOYEHO
MEXy Cynpyramu COTJIAIIEHUE O Pa3/ielie UMYIIECTBA, TO JaHHOE COTJIAICHUE MPHU-
3HAETCS] HUYTOXKHBIM. A CTOpPOHBI OyAyT 00si3aHBI BO3BPATUTH JPYT IPYry UMYIIIE-
CTBO B HaType, JIMOO BO3MECTUTD €T0 ACHEKHYIO CTOUMOCTbD.

[Ipyu BO3HUKHOBEHUH CIIOpa O pa3/eiie COBMECTHO HAXKUTOIO UMYILECTBA Y CY-

IIPYroB €CTh BOBMOXHOCTh 00paTuThes B Cyl. TOT akT, 4TO Cynpyru COCTOSIT B 3a-
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KOHHOM Opake, He SIBJISIETCS OCHOBAHMS JUIsl OTKa3a B NMPHUHITHH HCKOBOTO 3asiBIie-
Hus. [lpu pasznene umyiiecTa CynpyroB B Cy/IecOHOM MOPSAKE, TPUMEHSTCS MpPaBU-
na ct. 38-39 CK P®. A Tak e cy1 UMEeT IpaBO PyKOBOJCTBOBATHCS MOJIOKEHUSIMU
[TocranoBnenust Ilnenyma BepxoBHoro Cypa P® ot 05.11.1998 r. «O mnpakrtuke
NPUMEHEHUU CyJlaMU 3aKOHOJATENbCTBA MPU PACCMOTPEHUU JeNl O PACTOP>KEHUU
Opaka»?l,

[TonBoast UTOTKM MOYXKHO TOBOPUTH O TOM, YTO B OTJIMYKE OT JIEUCTBYIOLIETO pa-
Hee KobC PCOCP, coBpeMenHblii CeMENHbIA KOJEKC HE MCKIIOYAET BO3MOKHOCTH
pazzesnia 00IIero UMYIIECTBa CYIPYTOB COCTOSIIIINX B 3aPETUCTPUPOBAHHOM Opake.

Jlns pa3gena COBMECTHO HaXKUTOTO MMYIIECTBA B Opake, Cynmpyru MOryT 3a-
KJIFOUUTh OpaydHbIil 1OTOBOP, JIMOO COIJIAINIEHUE O pa3jielie oOIero MMyIIecTBa, JTuoo
0o0paTUThCs B Cy/ B CIydyae BO3HUKHOBEHUSI Pa3HOTJIACHA.

2.2 Pa3nes umyimiecTBa CynpyroB mocjie pacrop:keHust Opaka

[Tocne pactopkeHusi Opaka, HACTyMaeT TaKOM MOMEHT, KaK pasiel MEXIy
OBIBIIMMU CYNPYraMH COBMECTHO HAXXUTOTO HMYIIECTBA. 3aKOHOAATEIbCTBOM
MPETYCMOTPEHO HECKOJIBKO BapUAHTOB pasjiesia 001ero UMyIIECTBa CYyIpyroB Mociie
pa3Boja.

[IepBbIM BapuaHTOM SIBJISIETCS, Pa3ie]l COBMECTHOTO UMYIIIECTBA MO OpayHOMY
JOTOBOPY. BakHO MOMHUTH, 4TO OpavyHbId JOTOBOP HENB3S 3aKIIOUYHUTH YK€ IMOCHe
pacTopxkeHus: O6paka. To ecTh, OBIBIIME CYNPYrd MOTYT Pa3AeiUTh UMYIIECTBO IO
OpadyHOMY JIOTOBOPY, €CJIH 3TOT JOTOBOP OBLT 3aKJIIOUCH JTUOO0 0 perucTpanuu opa-
Ka, 1100 BO BpeMsi caMOoro Opaka.

BTopbiM BapriaHTOM SIBIISIETCS, 3aKIIOUCHHUE COTJIAIICHUS O Pa3/ielie COBMECTHO
HAXUTOTO UMYIIIECTBA. 3aKIFOYUT TAKOE COTJIANICHUE, OBIBIINE CYIIPYTH MOTYT TOJb-
KO B TOM CJIy4yae €Clid y HUX OTCYTCTBYIOT Kakue MO0 pa3HOTacusl 1Mo MOBOJY 00-
miero uMmyiiecTBa. [lopsaok 3akimoueHus U TpeOOBaHUS, MPEIBIBIsIEMbIE K OpayHO-
My JOTOBOPY W COTJIAIIEHUIO O pa3jieliec COBMECTHO HAXKUTOTO HMMYIIECTBA, ObLIA
PacCMOTPEHBI B MPEILIAYIIEM ITyHKTE.

[lepBbie ABa BUa pa3zjaena OOIIEro UMYIIECTBA OBIBIIMX CYIPYIOB, SBISIOTCS

2 TTocranosnenue Inenyma Bepxosroro Cymaa P® or 05.11.1998 Ne 15 (pen. ot 06.02.2007) "O npumeHeHUH Cy1amu
3aKOHOJIAaTENILCTBA IIPH PACCMOTPEHUH e 0 pacTopxeHun Opaxa" // bromierens Bepxosuoro Cyna P®. 1999, Ne 1.
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Haubosee yqoOHBIMH U IMBUJIM3ALIMOHHBIMU crioco0aMu pasfena umyniectsa. Ho, k
CO’KaJICHUIO, HA ITPAKTUKE 3TO MPOUCXOJUT JOBOJIBHO PEIKO.

3adactyto Mexay ObIBIIMMU CYyNpPyraMu BO3HUKAIOT CIIOPHI IO MIOBOJY OOIIETo
UMYIIECTBA, © OHU HE MOTYT CAMOCTOSATEIBHO MPUNUTH K PEILICHUIO TTPOOIIEMBI.

TperbrM BapuaHTOM paszjieiia UMYIIECTBA, SIBISETCS CyACOHBINA MOPSAOK pas-
nena oOIIero UMyIIECTBa CyNpyroB, OBIBIIUX CYNpyroB. B Haiiem ciydae pedb UaeT
0 OBIBIIIMX CYIpPYyTaxX, KOTOPbIE UMEIOT Pa3HOTIacusl U HE MOTYT MPUUTH K B3aUMOIIO-
HUMAaHUIO B MPOLIECCE pa3ena COBMECTHO HAXKUTOTO UMYILIECTBA.

JUist Havana, CTOMT ONpPENENUTh C KAaKOro MOMEHTa OBIBIIME CYNPYTd MOTYT
0o0paTUThCs B CyJ] C UCKOBBIM 3asBJICHUEM O pazjene umyiiectsa. B .7 c¢1.38 CK PD
1o TpeOOBaHUSIM CYIIPYTOB O pa3Jieie UMYIIECTBA YCTAHOBJIEH TPEXJIECTHUN CPOK HC-
KOBOM NTaBHOCTH. JIaHHBIM CPOK CIEAYET HCUYUCIATH HE C MOMEHTa MPEKPAIICHUS
Opaka, a ¢ MOMEHTa, KOT/la JIMIIO Y3HAJIO WX JIOJDKHO ObUIO Y3HATh O HapyIIEHUU
CBOETO NpaBa.??

Jena o pa3zaenie COBMECTHO HAKUTOIO MMYILIECTBA PACCMATPUBAIOTCS MHUPO-
BBIM CYJI€H, P 1I€HE MCKa, HE MPEBBIIIAIONICH MATHACCITH Thicsiu pyonei. Ecnu 1e-
Ha HCKa O pa3fielie UMYILECTBA MPEBBIIIAET, MATHAECIT ThiCSAY pyOJiel nena paccmar-
PHUBAIOTCS B pAOHHBIX CyAaxX 00IIel IOPUCTUKIIHH.

HckoBoe 3asiBiIeHHE O PACTOp>KEHUU Opaka MoAaeTcs B CyJ C COONIOJCHHUEM
Tpe6oBanumii cT. 131 I'paxkaancko-nponeccyanbHOro kojgekca P@O?. Tlpexae Beero, B
HMCKOBOM 3asIBJICHUU YKa3bIBAECTCS CY/l, B KOTOPBIN MOJAeTCs 3asBJICHHE, HAUMEHOBA-
HUE UCTLA U OTBETYMKA, UX MECTO YKUTEJIbCTBA. 3aT€M HCTELl JOJDKEH yKa3aTh CYTh
HCKOBBIX TpeOOBaHMI, B JAHHOM CJIy4ae pedb UJET O pasjelie uMmyiiecTa. B 3asBie-
HUU 00513aTEIHHO YKa3bIBAETCS TIEPHOJI, C KAKOTO, TI0 KAKO€ BPEMSI CYPYTH COCTOSITH
B Opake. 3areM MOJPOOHO OMMCHIBAECTCS MMYILECTBO HAXOAsIIEECs B COBMECTHOU
COOCTBEHHOCTH CYNPYroB, BaXXHO yKa3aTh KOTJa MPHOOPETaIoch 3TO MMYIIECTBO.
KpoMe 3Toro k MCKOBOMY 3asiBIICHUIO MPUJIATalOTCs JOKYMEHTHI, TOATBEPKAAIOIINE

00CTOSITENBCTBA HA KOTOPBIE CChLIAIOTCA MCTEl. TakuMHu JTOKYMEHTaMU MOTYT OBITh

22 [Tocranosnenue Inenyma Bepxosroro Cyna P® ot 05.11.1998 Ne 15 (pex. ot 06.02.2007) "O npuMeHeHHH CyaaMu
3aKOHOJIAaTENILCTBA IIPH PACCMOTPEHUH e 0 pacTopxeHun Opaxa" // bromierens Bepxosuoro Cyna P®. 1999, Ne 1.

28 T'paxmaHcKuil IIpoleccyalbHbli kogeke Poccuiickoii ®enepamun ot 14.11.2002 Ne 138-®3 (pen. ot 30.12.2015) (¢
U3M. U JI01L., BeTyIL B cuity ¢ 01.01.2016) // Cobpanue 3akoHonarensctea PO. 2002, Ne 46. Cr. 4532.
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CBUJIETEIHCTBO O PACTOPKEHUU Opaka, TOKYMEHTHI TOJTBEPKIAIOIINE MPUOOpeTe-
HUE KaKoro Ju0O0 MMYIIECTBa, HAPUMEDP JOTOBOP KYILUIU-NPOJAKU KBAPTHUPHI, a TaK
K€ JOKYMEHTBl MOJATBEPKIAIOIIME MPaBO COOCTBEHHOCTH Ha MMYyIecTBO. Bee 310
HEO0OXOJMMO JJII TOTO, YTO B JATBHEHIIEM y CyJa MPaBWILHO CMOT OIICHUTH CHUTYa-
[UIO U MIPUHSATH MPABUIHLHOE PEIICHHE.

Ecnu nckoBoe 3asiBiieHHE MOAAHO ¢ COOJIOJIEHUEM BCeX IMpaBuj, TO CyIl B Te-
YEHUE 5 JTHE BBIHOCHUT OIPEJICICHUE O MPUHSITUU UCKOBOIO 3asBJICHUSI K MPOU3BO/I-
CTBY.

[Ipu paccMoTpeHuM cropa O pasziesieé COBMECTHO HAXKUTOIO MMYILECTBA, B
NEPBYIO OUEPEb Cy/1 ONPEAEISIET COCTaB MMYIIECTBA, MoJiexkanero pasaeny. B Ilo-
craHoBieHun [lnenyma BepxoBHoro cyna ot 05.11.1998 Ne 15 "O npumeHnenuu cy-
JlaMU 3aKOHOJAaTEIbCTBA IIPU PACCMOTPEHHUH JIETI O PACTOPKEHUHU Opaka" roBOpUTCA
«00111el COBMECTHOM COOCTBEHHOCTBIO CYNPYTOB, MOJISKAIIECH pa3ieny, SBIsSETCS
T1000€ HaKUTOE UMU B TIEpHO] Opaka JBHKUMOE U HEJBHKUMOE UMYIIECTBO, KOTO-
poe B cuiy cT. cT. 128,129, m. . 1 u 2 c1. 213 'K P® MoxkeT ObITh 00BEKTOM TIpaBa
COOCTBEHHOCTHU TPa)kJIaH, HE3aBUCUMO OT TOTO, HA UMS KOTO U3 CYNPYTrOB OHO OBLIO
MPUOOPETEHO WJIM BHECEHBI JICHEXKHBIC CPEJICTBA, €CIIM OpauyHbIM JJOTOBOPOM MEKITY
HHUMH HE yCTAHOBIIEH HHOM PEXKUM 3TOr0 UMYILECTBa». %

Tak B cocTaB MMyIIecTBa MOMAJEKAIIETO pa3/iely BKIIOYACTCS, UMYIIECTBO
HaXXUTOE CyIIpyraMmu BO BpeMsi Opaka, KOTOpOE UMEETCsl y HUX B HaJIMYUU Ha MOMEHT
paccMoTpenus Aena. [lomumo 3Toro mpu pasene MOTyT YYUTBHIBaThCS MPaBO TpeOo-
BaHUS MO 00s3aTeNIbcTBAM M OOIME JIOJTU CYyNpyroB, BO3HUKIIIUE B MHTEpecax ce-
MbH. B 3TOM ciyuae Bake€H MOMEHT JIOKa3bIBaHMS TOTO, YTO TpeOOBaHUs MO 00si3a-
TEJILCTBAM U JIOJTH BO3HUKIM UMEHHO B MHTEpecax ceMbu. K mpumepy, eciau oiuH u3
CYNpYTroB B3sJ1 KPEAUT B OaHKE, MPU 3TOM HE YBEJOMUI 00 3TOM BTOPOTO CyIpyra, u
MOTPATHII OTH JICHBIU HA JIMYHBIC HYXbI, TO TAKOW JOJIT HE YYUTHIBACTCS TIPHU Pa3-
JieJie UMYIIECTBA, U OYJET ABISATHCSA JTUYHBIM JIOJITOM HEIOOPOCOBECTHOTO CYIIPYTa.

Ho He penko ObIBaOT CUTyaIlMu, MpU KOTOPBIX OJUH U3 CYNpPYroB oOpamniasch

B CyJ C UCKOBBIM 3aABJICHUCM O pPa3JICJIiC UMYIICCTBA, MOXCT HC IPABUIIbHO OLICHH-

24 TTocranosnenue Inenyma Bepxosroro Cyma P® or 05.11.1998 Ne 15 (pen. ot 06.02.2007) "O npumeHeHUH Cy1amu
3aKOHOJIAaTENILCTBA IIPH PACCMOTPEHUH e O pacTopxeHun Oopaxa" // bromierens Bepxosuoro Cyna P®. 1999, Ne 1.
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BaTh UMYIIECTBO MOJIEKALLIEE PA3JAEIy.

[Ipoananusupyem cynedHoe perieHue benoropckoro ropoackoro cyaa Amyp-
CKOM 00J1aCTH, O pa3fiesie COBMECTHO HAXKUTOTO UMYIIECTBA.

HcTer o6patuics B Cy ¢ KCKOM O pa3/iesie COBMECTHO HAXKUTOTO UMYIIECTBA -
aBTOMOOUIb. B 000CHOBaHME 3asBIIEHHBIX TPEOOBAHMI YKa3bIBAa€T, YTO COCTOSII C
OTBETYMKOM B Opake. B mepuon Gpaka ObuT IPpHOOpPETEH YKa3aHHBIM aBTOMOOMIIb. B
CyZIeOHOM 3aceqaHuM HCTEl CyAy MOsICHHUIA, 4TO 0 Opaka y Hee B COOCTBEHHOCTH
ObLJT aBTOMOOWJIb U Y OTBETUMKA ObLI aBTOMOOWJIb. YKa3aHHbIE aBTOMOOWIM ObLIN
MPOJIaHbl U IPUOOPETEH COBMECTHBIN aBTOMOOUIIb, KOTOPHIM B MOCIEICTBUH TaK ke
OB MPOJAH U MPHUOOPETEH HOBBIM aBTOMOOMIIb. OTBETUYMK MCKOBBIE TPEOOBAaHUS HE
MPU3HAJ, Cyly MOSICHUII, YTO MEPBbIii aBTOMOOUIIL, TPUOOPETEHHBIN B epuo Opaka,
OBLT IPUOOPETEH OT MPOJAXKHU MPUHAJJICKAIIETO eMy /10 Opaka aBTOMOOMIIS, a BTO-
poil aBTOMOOMIIb ObLT MPUOOPETEH HA JICHEKHBIE CPEACTBA OT MPOJAXKH MPHUHAJIE-
Kalen eMy KBapTUPBL.

BricnymiaB oObsICHEHUSI JUII, YYaCTBYIOIIUX B JieJie, UCCIEIOBAB MaTepUAJIbI
Jieya, JO0Ka3aTeabCTBA B MX COBOKYIHOCTH, CYJ INPHUILIENT K BBIBOJY, YTO MCKOBBIC
TpeOOBaHUSI HE MOJIEKAT yAOBJICTBOPEHUIO HO CIEIYIONTUM OCHOBAHUSIM.

N3 nonoxenuit m. 1 ct. 34 CK P® H cT. 256 'K PO cnenyer, 4T0 UMYIIECTBO,
HAQXXUTOE CylpyramMu BO BpeMmsi Opaka, SBJISETCSI MX COBMECTHON COOCTBEHHOCTHIO,
€CJIM JOTOBOPOM MEXTY HUMH HE YCTAHOBJIEH MHOM PEXXUM ITOTO UMYIIIECTBA.

B cootBetrcTBum ¢ myHkrom 2 ctathu 34 CK PO 06mmM uMyIiecTBoM Cymnpy-
TOB SIBJIAIOTCS MPUOOPETEHHBIE 3a CUET WX OOIIUX JOXOJOB JBUKUMBIC U HEJBUKH-
MBbI€ BEIIH, a TAKXKe JTI000e UMYIIECTBO, HAKUTOE B Opake. [Ipu »TOM HE MMeeT 3Ha-
YEHUs, HA UMS KOTO M3 CyNpPyroB MPUOOPETEHO TaKOE MMYIIECTBO, a TAK)KE KEM U3
HUX BHOCUJIMCH JICHBIU MPU €0 MPUOOPETEHUH.

AHallorn4yHble pa3bsicHeHus: npuBeneHbl B 1. 15 IloctanoBnenus Ilnenyma
BepxoBHoro Cyga P® Ne 15 «O npumeHeHuM cyaamMu 3aKOHOJATENBCTBA MPU pac-
CMOTPEHHUU JIEJ1 O PACTOPKEHUH OpaKay.

Paznen o6miero umymiecTBa CynpyroB MpOU3BOIUTCS IO MpaBUiIaM, YCTaHOB-

neHHbIM cTaThIMH 38. 39 CK P® u crateu 254 'K PO.
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Cornacuo yvactu 1 ct. 36 CK P® umyniectBo, npuHajiexKaBliee KaKIoMy U3
CyNpyroB J0 BCTYIUICHUS B Opak, a TaKKe MOJyYeHHOE OJIHUM U3 CYNPYTOB BO BpeMsi
Opaka B map, B NOpAJIKE HACIEIOBAaHUS WJIM MO HWHBIM O€3BO3ME3AHBIM CIEIKaAM
(MMYIIECTBO KAKIOTO U3 CYMPYTOB), SIBIISIETCS €T0 COOCTBEHHOCTBIO.

W3 nosicHeHuii ucTa CleyeT, YTO CIIOPHBIM aBTOMOOMIIb MTPUOOPETEH Ha Jie-
HEXHBIE CPEJICTBA OT MPOJAKH aBTOMOOMIIEH, KOTOPhIE TPUHAJICHKATH OBIBILIUM CY-
mpyram JI0 BCTYIUICHHs B Opak. OTBETYMKA, MTOCKOJBKY MPUOOPETEH 3a CUYET €ro JInd-
HOTO UMYIIIECTBA, MPUOO

Mexy TeM, U3 MaTepHUalioB Jiejia CJIeAyeT, YTO aBTOMOOWIIU, TIPUHAIJICKAIIUE
OBIBILIMM CYNpPyTaM MPOJAHbI 10 BCTyIUIeHUs B Opak. HoBblil aBTOMOOMIIL pHOOpE-
TE€H OTBETYMKOM JI0 BCTYyIUIeHUs B Opak. B cBsizu ¢ uem, B cuiy cr.c1.36,38.39 CK
P® aBTOMOOUIIb SIBISJICS TUYHON COOCTBEHHOCTHIO PETEHHOT'O UM JI0 Opaka.

Kpome Toro, B cyneOHOM 3aceaHWM yCTAaHOBJIEHO, YTO HOBBIM aBTOMOOWIIb
MpPUOOPETEHHBIN B NEPHOJ] Opaka, IPUOOPETEH Ha JIMYHbIE JEHEKHBIC CPEJCTBA OT-
BETUMKA OT MPOJIa’KH KBAPTHUPHI.

B cBsi3u ¢ uem, u B coorBeTcTBUU O cT.34 CK P®, cyn npuiien Kk BEIBOY, YTO
aBTOMOOMJIb HE SIBJISICTCSI COBMECTHO HAXKUTBHIM HMYILIECTBOM CYNPYTOB U pa3ieiny
MKy cynpyramu B nopszake ct. 38 . 4 CK P® ne nomnexur.?

B nanHO# cuTyauuu cyn NpHHSII HE B MOJIb3y UCTLA, TAK KaK MCTELl HE Mpa-
BUJILHO OIPEAENINI CTAaTyC MMYILECTBA MOJICKAUIETO pa3zeily, MOCYUTaB €ro COB-
MecTHbIM. OTBETUMK TIPEIOCTABUII BCE JI0KA3aTEIhCTBA MOATBEPKAatoNIMe, hak TOro
YTO CIOPHOE MUMYIIECTBO HE SIBJISIETCS COBMECTHBIM, OCHOBBIBAsICb MMEHHO Ha 3THUX
JI0OKa3aTeIbCTBaxX CyJ MPUHS TaKOE PElICHUE.

B cocraBe o01miero umyiiecTBa CynpyroB MOKET MPU3HAHO U JIMYHOE MMYIIe-
CTBO Kaxz0ro u3 cynpyroB. Cyn, pykoBoACTBysCh cTaTbeil 37 CK P® moxer npu-
3HATh JIMYHOE UMYIIIECTBO CYNPYTOB UX OOIEl COBMECTHOW COOCTBEHHOCTHIO TOJIHKO
B TOM CiIy4ae, eciii Oy/AeT JI0Ka3aHO, YTO B MEPHOJ Opaka 3a cueT OOIIero uMyIle-
CTBa CYNPYTOB WJIM UMYIIECTBA KaXJI0T0 U3 CYNPYTroB JUOO0 TPyJa OJHOTO U3 CYIPY-

roB OBLIN IMPOU3BCACHDBI BJIOKCHUA, 3HAYUTCIIBHO YBCIIMYUBAOIMINUC CTOMMOCTD 3TOT'O

% Perenne Benoropckoro ropojickoro cyaa AMypcekoii obnactu // Apxus benoropckoro ropojckoro cyaa AMypckoit
ob6nactu, 2015.
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MMYILIECTBA.

He mopnexur paszneny JMYHOE MMYIIECTBO Ka)KIOTO M3 CYNpPYroB. Takumu
MMYIIECTBOM SIBJISIETCSI, UMYILIECTBO IPUHAJIEKAIIEE CYNPyTraMm [0 BCTYIUICHHS B
Opak, OJly4eHHOE CYNpPYyroM YyXe BO BpeMsi Opaka B Jiap, B MOPSAJKE HACIETOBAaHUS
100 MO UHBIM 0€3BO3ME3/IHBIM CJIEIKaM, a TaK K€ BEIIH MHAUBUAYAIBLHOTO MOIb30-
BAaHMS, 32 UCKJIIOUCHHUEM JIPArOLEHHOCTEN UM UHBIX MPEIMETOB POCKOIIIH.

B cootBerctBum ¢ 4. 5 crarbu 38 CK P® npu pazzaene uMyniecTa Tak e He
YUUTHIBAIOTCS BEIIM, MPUOOPETEHHbIE HCKIIOYUTENBHO JIA YIOBIETBOPEHHS I1O-
TpeOHOCTEN HECOBEPIICHHOJETHUX JIeTel (oAexaa, 00yBb, IIKOJIbHBIC MPUHAIICHK-
HOCTH H JIp.), JAHHBIE BEIIM NpeaarTcs 0e3 KOMIEHCAUU TOMY CYIPYTy, ¢ KOTOPbIM
npoXUBalOT Aetu. Eciau cynpyramu Bo BpeMs Opaka 3a cdeT oOIIEero MMYIIEecTBa,
OBLIIM BHECEHBI BKJIAJbl HA UMS OOIIMX HECOBEPIIEHHOJIETHUX JIETEH, TO TaKUE BKJIa-
JIbl CUMTAIOTCS NPUHAUIEKAIMMA 3TUM JETSIM M TaK )K€ HE YUUTBIBAKOTCS IIPU pas-
JieJie UMYLIECTBA.

Tak ke BaXHO ONpPENETUTh CTOMMOCTh MMYIIECTBA MOJJIEKAIIETO pa3AeIy.
CTOMMOCTB OIpeAessieTcsl Ha MOMEHT PaCCMOTPEHUS Jena.

MoskeT ObITh Takasi CUTYyalMsl, 4YTO MEXAY CyHpyramMu ObLI 3aKJIF0UEH OpadHbIi
JIOTOBOP, B KOTOPOM ObUT U3MEHEH 3aKOHHBIH PEXHM COBMECTHON COOCTBEHHOCTH,
TOrJa Cyay MpU PacCMOTPEHHH CIOpa O pasjiesie UMYIIECTBAa HE0OX0AUMO PYKOBO/I-
CTBOBATBHCA MOJIO)KEHUSIMU TaKoro AoroBopa. IIpu 3ToM BaKHO MOMHUTB, YTO €CJIA B
JIOTOBOPE COJIEP>KATHCS YCIIOBUSL, KOTOPBIE CTaBAT OJHOI'O U3 CYNPYTOB B KpaiiHE He-
0JIaronpusATHOE MOJIO)KEHHUE, MOTYT OBITh MPU3HAHBI HEJIEHCTBUTEIBLHBIMU MO TPEOO-
BaHUIO 3TOTO CyNpyra.

B cootBercTBuM co cT. 39 CK PO cya noiKeH onpenenuTh J0JId KaKI0ro U3
CYNpYyroB IpH paziene o01ero uMmyuiecTsa. Joiau cynpyroB Npu3HAIOTCS paBHBIMU,
€CJIM HHOE HE MPEyCMOTPEHO TI0rOBOPOM MEXK]Y CYIIPYTraMHu.

YTO AOHKEH YUUTBIBATH CYJ NP ONPEAECICHUH JOJIEH KaKI0ro U3 Cylnpyron?
[Ipu onpeneneHuu nojeil CynpyroB Mpu pasjenie OOIIero UMYyIIeCTBa CyJ JIOJKEH
pykoBojacTBOBaThcA npasmiamu ctatbu 39 CK PO, a UMEHHO HCXO0MsI U3 UHTEPECOB

HECOBEPIIICHHOJETHUX ACTeH U (UJIM) UCXOS U3 3aCIy>KMBAIOIIEr0 BHUMAHUSI UHTE-
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peca OHOTrO U3 CYIPYTOB, B UaCTHOCTH, B CIy4asiX, €CJIH APYroi Cynmpyr He Moaydal
JIOXOJIOB 10 HEYBaXXUTEIbHBIM MPUYMHAM WM PacXoJI0Bal oOIIee MMYIIECTBO CY-
IPYroB B yuiepO MHTEpECaM CEMbH. YUUTHIBAsE BCE 3TH OOCTOATENLCTBA, CYJl MOXKET
OTCTYNUTH OT MPHUHIIUIIA PABEHCTBA J0JICH, U HAIPUMED, YBEIUYUTH JI0JII0 CYIIpyTa, ¢
KOTOPBIM OCTAJIUCH JIETH TIOCTIE pACTOPKEHUS Opaka.

[Tpu BeIHECEHUU CYJEOHOTO PEIICHUS O pa3/elic UMYIIECTBA MEKTY ObIBITMMHU
CYIIpyramH, CyJl, YIUTbIBasi BCE OOCTOSITENbCTBA, OMpPEIEICHHbBIE TOJIU MPOU3BOAUT
paszien JaHHOTO MMYIIECTBa B Hatype. To ecTh, ompeenseT Kakas Bells (MallrHa,
KBapTUPA, TapaxK, TEIEBU30P U JIp.) IEpeHIeT KAKIOMY U3 CyNpyroB MOCie pa3/ena
Ha MpaBe JIWYHON cOOCTBEHHOCTH. Eciam ogHOMY U3 CyNpyroB BBIACIAETCS B HAType
UMYILIECTBO HECOPa3MEpPHO €ro JOJM, TO B IOJb3y ATOrO CYIpyra MpHUCYXKIAeTcs
KoMmneHcanus. B TakoM ciydae cya MpUCYX AaeT KOMIICHCAIIMIO B MOJB3Y TOTO CY-
npyra, KOTOpbI B pe3ysbTaTe pasjesa MoJlydus MeHbIIU 00beM umyniectBa. Kpo-
M€ 3TOro OOIIME JOJTU CYNPYroB AENATCS MPOMNOPIHOHATIBHO MPUCYKIEHHBIM UM
TIOJISIM.

PaccMoTpumMm emie oauH npumep, peuieHue bemoropckoro ropoackoro cynaa
AMypckoit 001acTH.

HcTuna obpatuiach B Cy/l ¢ HCKOM O B3bICKAHMH C OTBETYMKA JIOJIM CTOUMOCTH
aBTOMOOMJISI, KAK COBMECTHOTO HAXXUTOI'O UMYIIECTBA.

B o0ocHOBaHuE 3asBJIEHHBIX TPeOOBAaHUW YKa3bIBA€T, UTO COCTOSIa C OTBET-
yuKoM B Opake. B mepuon Opaka Obu1 mpuoOpeTeH CHOpHBIA aBTOMOOWIb. [Ipocut
B3BICKATh C OTBETYMKA 2/3 T0JIM CTOMMOCTH aBTOMOOMIISI OTCTYIHB OT Hayasia paBeH-
CTBa JIOJICH, TTOCKOJbKY Ha FKIMBEHUM MMEET IBYX HECOBEPIICHHOJETHHUX JIETEH,
HaXOAMUTCSA B OTIYCKE MO YXOAY 3a peOEHKOM, B CBSI3U C HAJIMYHEM CO CTOPOHBI OT-
BETYHKA MPETATCTBUIA B MPOKMBAHUHA B COBMECTHOW KBApTUPE BBIHY)K/IEHA CHUMATh
KUIIbE.

B cyneb6HoM 3acenanuu ucTuiia Cyy MOSCHWUIA, 9YTO (paKkTUYecKu OpadyHbIe OT-
HOIIIEHUSI MEXAY CTOpPOHAMH OBLIM MpPEKpalieHbl, 0€3 COTNiacusi UCTIAa OTBETYUKOM
aBTOMOOMJIb OBLI MPO/IaH, B CBSI3U C YEM MPOCHUT B3BICKATH JEHEKHYIO KOMIIEHCAIUIO

CTOMMOCTH aBTOMOOWJISI OTCTYNHUB OT Hadaja paBEHCTBa J0Jieid. ABTOMOOWIIb ObLI
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npuoOpeTeH Ha JACHEKHBIE CPEJICTBA, BHIPYUCHHBIE OT MPOAAXKU paHEE UMEIOIIErocs
y HUX aBTOMOOWJISI C JOTIATOM.

OTBeTYuK MCKOBBIE TPEOOBAHMS HE MPU3HAI, CYy MOSACHWI, 4TO (PaKTHUECKH
OpayHble OTHOLIEHUS OBLIM MPEKpalIeH paHee, KOorja HCTEll C JIE€TbMU BbleXala U3
KBapTUpbl. ABTOMOOWJIL OBLI MPOJIaH B NIEpHOJ] Opaka, ¢ corjacus uctua. JleHexHsie
CpellCTBa OT MPOJAXH aBTOMOOMIIs ucTel] 3a0pana. CriopHbIA aBTOMOOMIIL ObLIT MpHU-
oOpeTeH B mepuo Opaka Ha JCHEXKHBbIE CPEICTBA, BHIPYUCHHBIE OT MPOJAKH paHee
MMEIOIIETOCS] Y HUX aBTOMOOWIISI M JICHEKHBIE CPEACTBA, B3SThIE B JIOJT. 3asiBUI
BCTPEYHBIN UCK O pa3fesie COBMECTHO HAXKUTHIX J0JITr0B. B 000CHOBaHME 3as1BJIEHHBIX
TpeOOBAaHMI yKa3ad, 4yTo B mepuoj Opaka Ha HYKJbl CEMbU ObLIM B3SIThI B JIOJT Je-
HEXHBIC CPEJICTBA, CUMTAET YKa3aHHBIM JOJT OOIIMM JOJTOM CYIPYroB, KOTOPBIH
MOJJIEKUT pa3fely UCXO/Asl U3 PaBEHCTBA JOJIEH, TaK KaK JE€HbIM ObUIN B3ATHI B JOJT
C COrjlacusi OTBETYHMKA U IO HACTOSIIETO BPEMEHU JOJIT HE MOTAIIIEH.

BricnymaB oObSICHEHHS JUI, YYaCTBYIOIIMX B Jielie, HCCIIEIOBAaB MaTepHaIbl
nena, Cy/l puIen K ClIeIyouemMy.

B cuny yCcTaHOBIIEHHOTO CEMEMHBIM U TPaXJaHCKUM 3aKOHOJIaTEIIbCTBOM IIpa-
BoBoro perynupoBanus (ct. 256 I'K PO, ct. 33 CK P®), uMy1iecTBo, Ha)KUTOE CY-
npyramu BO BpeMmsl Opaka, siBisieTcs oOIell COBMECTHOM COOCTBEHHOCTHIO CYNPYTOB
(3aKOHHBIN peXUM HMYIIECTBa Cynpyros). [Ipu aTom ceMeliHOE 3aKOHOIATEIHCTBO
HCXOJUT U3 MIPABOBOM MPE3yMIIIMHU, ITOKA HE TI0Ka3aHO UHOE, TPU3HAHUS UMYIIECTBA,
HAXXUTOTO CYNPYyraMu BO Bpemsi Opaka, MPUHAJJICKAIMM B PaBHOW CTENEHU 000UM
CyINpyram, HE3aBUCUMO OT BKJIa/1a B OIOJIKET CEMbU U OT TOTO, HA Yb€ UMsI OHO O(op-
MJIEHO.

Yacts 2 cratbu 34 CemeitHoro kojiekca P® onpenenser KpUuTepuu U rnepevyeHb
MMYIIIECTBA, HAKUTOTO CyNpyramMu B Ieproj] Opaka.

CorunacHo pa3bsicHenusM Iloctanosiienus [Inenyma BepxoBHoro Cyna P® ot
5 HOs10pst 1998 1. Ne 15 "O mpumeHeHUH cy1aMH 3aKOHOJIaTEIhCTBA MPU PACCMOTpE-
HUU e O pacTopkeHuu Opaka" oOIlieil COBMECTHOM COOCTBEHHOCTHIO CYINPYTOB,
noexarieit pazaeny (m.m.1 u 2 cr.34 CK PO), sBasieTcst 11000€ HAKUTOE UMU B Tie-

puoj Opaka ABHKHUMOE U HEJBIKMMOE MUMYILECTBO, KOTOPOE B CUiIy CT.cT.128, 129,
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na.l u 2 ct.213 TK PO moxer ObITh 00BEKTOM MpaBa COOCTBEHHOCTH TPaXKiaH,
HE3aBUCUMO OT TOTO, HA UM KOI'O U3 CYNPYTrOB OHO OBLJIO MPHOOPETEHO WIIM BHECE-
HbI JICHEKHBIE CPEJICTBA, €CIU OpayHBIM JIOTOBOPOM MEXJIYy HUMHU HE YCTaHOBJICH
WHOM peXHUM 3TOro umyuectsa. Pa3ien oOuiero umyiecTsa cynpyroB Mpou3BOAUT-
Csl HO IIpaBUJiaM, yCTaHOBIIEHHBIM CT.CT.38. 39 CK P® u c1.254 'K PO.

Takum o00pazom, nepuoaoM GopMUpoBaHUs OOIIEH COBMECTHOW COOCTBEHHO-
CTH CYIIPYTOB SBJISIETCS O(QUUMAIBHOE 3aKIIOUEHHE M HaxoxaeHue B Opake. IIpe-
KpalieHueM 00pa3oBaHUsI COBMECTHOM COOCTBEHHOCTH SIBIIsIeTCA O(UIIMAIBHOE pac-
TOp>KEHUE Opaka.

[Tynktom 4 crateu 38 CemerniHoro kojaekca Poccuiickonn @enepanuu mpeny-
CMOTPEHO, YTO CyJ MOXET NPHU3HATh UMYILIECTBO, HAKUTOE KAXKIBIM U3 CYIPYroB B
MEepUoJ UX PA3JAEIbHOTO MPOXKUBAHUS TMPHU MPEKPAIIEHUU CEMEUHBIX OTHOILICHHM,
COOCTBEHHOCTBIO Ka)KJI0TO U3 HUX.

B cootBercTBHM C pazbsicHeHusiMu [lnenyma BepxoBHoro Cyaa Poccuiickoit
®enepanuu, naHHbIMA B yHKTe 16 IloctanoBnenus ot 05.11.1998 "O npumenennn
CyJlaMU 3aKOHOJATeJIbCTBA MIPU PACCMOTPEHUH JIEJI O PACTOPKEHUHU Opaka', eciu mo-
cie (aKTUYECKOro MPEeKpaIleHnus CEMEHHBIX OTHOLICHUN M BEICHUs OOIIEro XO3si-
CTBa CyIpyrd COBMECTHO MMYIIECTBO HE MPHOOpETalv, CyJ B COOTBETCTBUU C H. 4
ct. 38 CewmeitHoro kozaekca Poccuiickoil denepanum MOMKET MPOU3BECTH PaA3IENT
JUIIb TOrO UMYILIECTBA, KOTOPOE SABJSIOCH UX OOIIE COBMECTHOM COOCTBEHHOCTBIO
KO BPEMEHU TMPEKPAIICHUs BEJCHUS 00IIEro Xo3sucTBa.

Takum 00pa3oMm, OPUINYECKOE 3HAYEHUE JJI MPABUIILHOTO Pa3pEIeHHUs CII0-
pa UMEIOT OOCTOSITENIbCTBA, CBSI3AHHBIE C OINPEACICHHMEM MOMEHTa MpPEKpaIleHUs
(haKTHYEeCKNX CEMEWHBIX OTHOIICHHUIN W BEICHHSI OOIIIETO XO3sIICTRA.

Omnpenensis MOMEHT (haKTUUECKOTO MPEKpaIeHUs MEXKy CyIpyramu OTHOIIIe-
HUW ¥ BEJCHHS OOIIETO XO3SiCTBA, Cy/ MPUIIE] K BBHIBOAY, YTO CTOPOHAMH OBbLIN
(haKTHYeCKN MPEKpaIIeHbl CEMEHHBIE OTHOIICHHSI, KOTJa CTOPOHBI MEPECTATH COB-
MECTHO MpOKKUBaTh. JloKa3aTenbCTB TOrO, YTO CTOPOHBI MPOKHUBAsi COBMECTHO HE
NoAACpKUBAIM ceMeliHble OTHOIIEHUs B crity cT.56 I'TIK P® He npencraiieHo.

[TockoJibKy CIOpHOE UMYIIECTBO (aBTOMOOMIIL) ObLIO IpHOOpeTeHo B Opake,
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HE3aBUCUMO OT TOI'O KEM BHECEHBI JICHE)KHBIE CPEJCTBA U HA UM KOT'O U3 CYNpPYTOB
OHO ObLTO TIpHOOpeTeHo, B cuiy cT.cT.33,34 CK P®, pasbsacaenuit [loctanoBieHus
[Inenyma BepxoBHoro Cyaa P® ot 5 Hosi06ps 1998 r. Ne 15 "O npumeHeHUn cynamu
3aKOHO/ATEIhCTBA MPU PACCMOTPEHHUHU 1€ O PACTOPKEHUU Opaka" MaHHOE MMYIIIe-
CTBO SIBJISIIOTCS OOIIMM UMYIIECTBOM CTOPOH.

CynoM yCTaHOBJIEHO, YTO HAa OCHOBAHUM JIOTOBOPA KYIUIU-TIPOJIAKU aBTOMO-
owib Obu1 mpogad. Ilynkrom 2 cr. 35 CK P® u 1. 2 ct. 253 'K P® ycraHoBneHa
MPE3YMIIIUS COTVIACHUS CyNpyra Ha JEWCTBUS APYrOro CYIpyra IO PacHoOpPsKEHUIO
OOIIIUM UMYIIIECTBOM.

Tak kak aBTOMOOMJIb OBUT MIPOJAH A0 MpEKpaIleHus: OpayHO-CEMENHBIX OTHO-
neHui, B cuity TpedoBanuii ct. 34, 38 CK PD, on He nojIexuT pasuemy.

B yacTtu B3bICKaHUs A0JTa CYyJOM YCTAaHOBJIEHO CIEAYIOIIEE.

Cornacuo 4. 3 ct. 39 CK P® o0mue a0aru cynpyroB, NpH pasjeiie o0IIero
MMYILIECTBA CYIIPYTOB, PACIPEACISIIOTCS MEXAY CYNPYraMH MPONOPLUUOHAIBHO IIPU-
CY’KIE€HHBIM UM JIOJISIM.

OO01ue o0s3aTenbCTBA (JI0JITH) CYIPYTOB, KaK CIEAYET U3 COACpX aHUs 1. 2 CT.
45 CK P® - 310 Te 00s13aTeNbCTBA, KOTOPHIE BO3HUKIIM IO MHUIIMATUBE CYNPYTrOB B
MHTepecax BCEl CeMbH, WM 0053aTeIbCTBA OJHOTO U3 CYIPYIOB, 10 KOTOPHIM BCE
HOJyY€HHOE UM OBbLIIO UCIOJIB30BAHO HA HYXK/bl CEMBHU.

N3 nosoxeHnnii MpuBEIEHHOW HOPMBI 3aKOHA CIIEAYET, YTO MEXAY CylnpyraMu
MOTYT OBITh pacrpeneseHbl TOJNIbKO UX oOuue aoaru. s pacnpeneneHus nojra B
cootrBeTcTBUM ¢ 1.3 ¢1.39 CK P® cnegyer ycTaHOBUTH, YTO JaHHBIA A0JT (00s13a-
TEJIBCTBO) SIBISETCS OOLIUM, T.€. IO cMbIcy myHKTa 2 ctaTbu 45 CK P® BO3HMKIM
[0 UHULMATUBE 000X CYNPYroB B HHTEPECaX CEMbH OO0 SABISETCS 0053aTEIbCTBOM
OJIHOTO U3 CYIPYIOB, 10 KOTOPHIM ObLJIO UCIIOIB30BAHO HA HYX bl CEMbH.

[To o6memy mpaBmity, ycranoBieHHoMy 4.1 c¢T.56 I'TIK P® kaxnas cropona
JIOJKHA JI0Ka3aTh T€ 0OCTOSATENbCTBA, HA KOTOPHIE OHA CChUIAETCS KaK HAa OCHOBAHUS
CBOMX TPeOOBAaHMI M BO3pPAXKEHU, €CIIM MHOE HE MPEAYCMOTPEHO (heliepaibHbIM 3a-
KOHOM.

CJ'Ie,Z[OBaTeJ'IBHO, B ClIydac COBCPIICHHA OJHHUM U3 CYIPYIroB CACIIKH, CBA3aH-
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HOW C BOBHUKHOBEHHEM JI0JITa, TAKOH JTOJT MOKET ObITh MPHU3HAH OOIIUM JHUIIb IpU
HAJIMYUHU 00CTOATEIBCTB, YCTaHOBIEHHBIX 1.2 cT.45 CK P®, 6pems qoka3pIBaHHS KO-
TOPBIX JISKUT Ha CTOPOHE, MPETEHAYIOIEH Ha paclpeeieHre 10Jra, B JaHHOM CITy-
4yae Ha OTBETUMKE (BCTPEYHOM HCTIIE).

OTtBeTuuK (BCTPEUHBIA KCTEI) YKA3bIBAET, YTO HA MPUOOPETECHUE aBTOMOOMIIS
y I'. 6b1IO B34TO B J1OJIT, YTO MOATBEPKIAETCSA JOTOBOPOM 3aiiMa U pacnuckoi. [lpu
sToM ['. mosicHuIIa, 4TO YacTh JACHET ObUIO B3ATO €10 B kKpeaut B Coepbanke Poccus, B
MOATBEPKICHUE YEeT0 MPE/ICTABIICH KpeAuTHBIN noroBop. Ceuaerens JI, sBistomascs
MaTepbl0 UCTUIIBI (BCTPEUHOIO OTBETYMKA), MOATBEpPAWIIA, YTO Ha MPUOOpETECHHE
yKa3aHHOro aBTomMoOmis . Opana Kkpeaur.

[TockonbKy A€HBIU OBUIM MOTPAYEHBI HA HYXKIbl CEMbHU, TaK Kak ObUI IPpHOOpeE-
TE€H aBTOMOOMIJIb, KOTOPBI KaK YCTAHOBIIEHO CYJIOM SIBJIIETCS COBMECTHO HA>KUTHIM
UMYILIECTBOM, CyJl IPUILEN K BBIBOAY, UTO JIOJIT SIBJISIETCS OOLLUM JIOJITOM.

B cuny 4.2 c¢1.39 CK P® cyn BrnpaBe OTCTYNHUTh OT Hadajla paBEHCTBA JOJIEH
CYNIPYroB B WX OOIIEM MMYLIECTBE UCXO/S U3 MHTEPECOB HECOBEPUICHHOJIETHUX JIE-
Tel U (WIM) UCXOJS U3 3aCIy’KUBAIOLIEr0 BHUMAHMSI HHTEPECA OJHOTO U3 CYIPYIOB,
B YaCTHOCTH, B CJIy4asix, €ClIM APYTrod Cymnpyr He Mojydasl JOXOAOB IO HEYBaXKH-
TeJbHBIM IPUUMHAM WIH PacxoJ0Baj o0liee UMYIIECTBO CyNPyroB B yIiepo UHTEpe-
caM CEMBHU.

ITynkrom 17 IloctanoBnenus Ilnmenyma Bepxosaoro Cyna P® Ne 15 ot 5 HO-
sa0pst 1998 roma "O npuMeHeHUU CyJlaMy 3aKOHOJATENHCTBA MPU PACCMOTPEHUH e
O pacTop)KeHUHU Opaka' TakKe pa3bsICHEHO MOJ 3aCTyKHBAIOIIMMU BHUMAHUS UHTE-
pecaMu OJJHOTO M3 CYNpPYroB CIEAYyeT, B YACTHOCTH, MOHUMATh HE TOJBKO CIIy4aw,
KOrJa Cympyr 0e3 yBaKHUTENbHBIX MPUUMH HE MOJIydad JOXOJOB JIMOO pacxoaoBall
oOlee UMYIIECTBO CYNPYroB B yiepOd MHTEpecaM CeMbM, HO U CIIy4yau, KOTJa OJIuH
U3 CYIPYIOB IO COCTOSIHUIO 3[JOPOBBS UM MO MHBIM HE 3aBUCSIINM OT HETO 00CTOSI-
TEJIBCTBAM JIMIIEH BO3MOKHOCTHU NOJIy4aTh TOXOJ OT TPYJAOBOM I€ATEIbHOCTH.

Mexnay Tem, OOCTOSITENIbCTB, CBUAECTEIBCTBYIOIIUX O HEOOXOAMMOCTU ydeTa
WHTEPECOB HECOBEPILIEHHOJIETHUX AETEH MpH paslese UMYIIECTBa CYIPYroB U OT-

CTYIUICHHUSI OT OOIIEro MpUHIIMIA PaBEHCTBA J0JeH CynpyroB B OOIIEM UMYIIECTBE,
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CYJIOM HE YCTaHOBIJICHO.

To 00CTOATENBCTBO, YTO HA WXKIAMBEHUU Y WCTULBI (BCTPEUHOI'O OTBETYMKA)
MMEIOTCS HECOBEPIICHHOJICTHUE JIETH, COBMECTHBIH PEOCHOK IOCJE PAaCTOPKEHUS
Opaka MpOKUBAIOT C MATEPHIO, HE MOXKET CIY>KUTh OCHOBAHUEM JIJIsl OTCTYIUJICHUS OT
MIPUHIIAIIA PABEHCTBA JI0JICH CYyNpyToB.

NHBIX 00CTOSITENBCTB, B YaCTHOCTH, YTO OBIBIIUM CYNPYT HE MOIyYasl JOXOI0B
M0 HEYBAXUTEIBHBIM TPUYWHAM WA PACXO0JI0OBajl 00IIee MMYIIECTBO CYNPYTOB B
yiiep®d MHTEpecaM CEeMbH, MO3BOJISIONIMX CJIeNlaTh B MOJIb3y OBIBIIEH CYNpyru HcC-
KJIFOYEHHUE W3 OOIIEro mpaBuia O paBEHCTBE JI0JI€H CynmpyroB B OOIIEM HMMYIIECTBE,
MCTHUIIA HE TIPUBEJIA U COOTBETCTBYIOIIMX JI0KA3aTENbCTB HE MIPEACTaBUIA.

Takum 06pazoM, cyj npuiiesl K 000CHOBAaHHOMY BBIBOJIY 00 OTCYTCTBHHM 00-
CTOSITEJILCTB, JAIOIIMX MPABO Cy/ly OTCTYNUTh OT Hayajia paBEHCTBA JI0JIC CypyroB
B UX 00IIIeM UMYIIIECTBE, CICAOBATEILHO, B CHIy noyioxkeHui 4. 1 ct. 39 CK P® no-
JIM CYIIPYTOB MPU3HAIOTCS PAaBHBIMU.

Kak cnenyer u3 cmbicia ctateu 39 CemeitHoro kojiekca P®, obiiue goaru cy-
IIPYrOB COCTAaBJIIOT MACCHUB MX OOIIET0 UMYIIECTBA M PACIIPEASIISIOTCS IIPOIIOPIIHO-
HaJIbHO MIPUCYKJACHHBIM CyNpyraM J0JIsIM, IPU OTCYTCTBUU e APYroro COBMECTHOTO
UMYIIIECTBA MOJIJICXkKAT OTPEICIICHUIO JTOJIM B OOIIUX J0JITaX.

Takum oOpaszom, Mpu ONPEACIICHUH J0JIeH B OOIMX J0JIraX HE MPOU3BOIUTCS
paszen Jojra Wiu 3aMeHa JOJDKHHUKA B 0053aTeNIbCTBE, a YCTaHABJIMBACTCA 4YacTh
JI0JIra, KOTOPYIO JIOJDKHUK BIIpaBe TpeOOBATh MPH MCIIOTHEHUU 00s3aTelIbCTBA I10JI-
HOCTBIO WJIM YaCTHUYHO C JPYTrOT0 yYaCTHHUKA COBMECTHOU COOCTBEHHOCTH.

[To cmbIcly ceMelHOro 3aKOHOJATENbCTBA pas/iesl OOLIUX JOJITOB CYNPYTOB
MIPOM3BOJUTCS, HE3AaBUCUMO OT TOT'0, MCITOJTHSETCS JIM JJOTOBOP 3aiiMa WJI HET.

B cBsi3u ¢ yeM, CyJ1oM MPUHSTO PEIICHUE, YTO UCKOBbIE TPEOOBAHUS UCTHUIIBI K
OBIBIIIEMY CYIIPYTY O pa3fieie COBMECTHOTO MMYIIECTBA HE MOJUICKAT yIOBIETBOPE-
HHIO,  BCTPEUYHBIE HCKOBBIE TPEOOBAHMS O Pa3JIee I0ITOB YIOBIETBOPUTD. 2°
Ha sToM npumMepe MOXKHO yBUJETh, KaK Ha MPAKTUKE CYJIOM OCYIIECTBISETCS

pa3zen MMYIIECTBA CYIPYTrOB, C YUETOM OTCTYIUIEHUS OT PaBeHCTBa Jojied. B nan-

% Peruenne Benoropckoro ropojckoro cyna Amypckoii obnactu / Apxus Benoropckoro ropojckoro cyna AMypeKoi
ob6nactu, 2014.
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HOM CITy4yae CyJIbsl IPUHSII PELIEHUS] OCTaBUTh UCKOBBIE TPEOOBAHUS B YaCTU pas3zelia
00IIero UMYIIECTBA CYNPYyroB 0e3 yaoBiaeTBopeHus. Tak kak cyny ObUIH MpeaocTaB-
JIEHBI CIIOPHBIE J10KAa3aTEIbCTBA, TOTO YTO UMYILECTBO MOJJIeXKAIlee pa3/ieny sBiseT-
Csl COBMECTHBIM.

Takum 00pa3om, eciau roBOpPUTH O pasjesie UMYILIECTBA MOCIE PACTOPKEHUS
Opaka, 3aKOHOJIaTe b AT OBIBIIMM CYNpPYyraM BO3MOXKHOCTh Pa3/ieNIuTh UMYIECTBO
MUPHBIM ITyTE€M, 3aKJIIOUMB COTJAIIEHUE O pa3jeie nMmyiiectsa. Ho peanuu TakoBsl,
YTO Yallle BCEro ObIBIIME CYNPYry HE MOTYT MPUUTH K COTJIACHIO B BOIIPOCE paszelia
UMYIIECTBA U TIOATOMY UM MPUXOAUTCS PEIIaTh CIOP B CyACOHOM MOPSIIKE.

2.3 Pazges umyniecTBa Cynpyros 1o Tpe0OBaHUIO KpeauTopa

NMy1niecTBeHHbIE OTHOIIEHUSI CYIPYTOB MOTYT CKJIQJIbIBATHCS HE TOJBKO W3
BJIQ/ICHUS, TTOJIb30BAHUS M PACTIOPSDKEHHS MX OOIIMM MMYIIIECTBOM, @ TaK ke U3 00s-
3aTeJIbCTBEHHBIX MpaBOOTHOUIEHUH. Cymnpyru Bcerja HECYyT OTBETCTBEHHOCTh IIO
CBOMM 00s3aTenbcTBaM. JlOJATH CYNPYroB MOTYT OBITh JUYHBIMH M COBMECTHBIMH.
CoBMECTHBIMU CUMTAIOTCS T€ JIOJITH, KOTOPhIE BO3HUKIN B Opake, ¢ coriacus 000uX
CYINPYTOB U MOTPA4YE€Hbl HAa HYK/Ibl CEMbU, U OTBETCTBEHHOCTD 10 TAKH JI0JTaM HECYT
oba cynpyra. JINYHBIMU JOJNTaMU CYUTAIOTCS T€ JOJTH, KOTOPhIE BO3HUKIIHU IO 3a-
KJItFOUeHus Opaka, 11ubo yxe B Opake, HO 0e3 BeloMa BTOPOTO Cynpyra U MOTpayeHBI
HE Ha HYXXJbI ceMbH. B ciiydae ¢ TUYHBIMH JTOJITaMU, OTBETCTBEHHOCTh MO JTUYHBIM
JI0JITaM CYTIPYTH HECYT OTIEIBHO JIPYT OT JApyra.

Taxum o6pa3om, TOBOps 0 pasieie UMYILIECTBA CYNIPYroB, MOXKHO BbIIETUTh
elie OJUH CYOBEKT, IO TPEOOBAHUIO KOTOPOTO MOXKET OBITh TPOU3BE/ICH pPa3iell COB-
MECTHO HQXHTOTO UMYIIECTBA CYIIPYTOB, UM MOKET BBICTYNATh KPEIUTOP.

Pa3nen umymiecTBa no TpeOOBaHUIO KPEAUTOPa OCYILIECTBISIETCS B CyIeOHOM
nopsike. [[ist 3Toro KpeaAuTop AOKEH OOpaTUThCS B CYJ C UCKOBBIM 3asBIICHUEM O
BBIJICIIC JIOJIM CYNPYyTa-T0JDKHUAKA U3 OOIIEro UMYIIIECTBA B M 0OpaIeHus] B3bICKaHUS
Ha BBIJICJICHHYIO JIOJIIO B CUET MOTAIICHUS JIOJITa.

Ho ne Bcerga nonrosbie 00s13aTeNbCTBA OJHOTO M3 CYHpPYroB MOramaroTcs 3a
CUET BBIJIENIa JI0JIM U3 001Iero umyiectsa cynpyros. B cuiy n.3 crateu 256 'K PO

B3bICKAHHUC KPCAUTOPOM B CUCT IOramcHUA JOJIOBBIX O6H33T€J'IBCTB, MOKET OBITh
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MPOU3BEACHO 3a CYET JIMYHOTO MMYIIECTBa Cylpyra-nojkHuka. Ecou y cynpyra-
JOJKHUKA HEJJOCTATOYHO JIMYHOTO MUMYIIECTBA /Ui MOTalleHus 10Jra, B TAKOM CIIy-
qyae, MOXKET MPOU3BOJUTHCSA, BbICI JOJIU 3TOTO CyNpyra U3 o0IIero UMyIecTBa Cy-
MIPYTOB, JJII OOpPAIIECHUS B3BICKAHMS Ha ATy JOJIIO B CUET MOTAIEHUS JTOJITOBBIX 00sI-
3aTeNbCTB.

3aKOHOM MpPEeyCMOTPEHBI TAPAHTHH MPAB KPEIUTOpA CyInpyra-IoJKHUKA MPU
3aKJIIOUCHUH, U3BMEHEHUHU U PACTOPKEHUU OPAavyHOro JIOrOBOPA MEXIAY CYIPYraMH.

OpnHoM W3 TakMX TapaHTHH SBISETCS, OOS3aHHOCTH CyNpyra-IoDKHHKA yBe-
JOMJISITh KPEIUTOPA O 3aKIIOYEHUU, U3MEHEHUH U PACTOPKEHUHU OpayHOTO JOTOBOPA.
CoBepIlIeHHO OYEBHUIHO, YTO OpauHbId JOTOBOP (2 paBHO €ro M3MEHEHHE WJIU pac-
TOP>KEHUE) MOKET MOBJIEYb CEPhE3HbIC MIEPEMEHBI B MAaTEPHAILHOM CTaTyCe CYIpY-
roB. O0S3aHHOCTh CYIPYyTra-I0HKHUKA YBEIOMIISATh KPEIUTOPOB O TAaKOro poja Iie-
peMeHax AaeT MOCIEAHUM BO3MOKHOCTh 3AIIUTUTh CBOM UMYILIECTBEHHBIE HHTEPECHI
B TIOpsIJKe, yCTaHOBIEHHOM 1. 2 ¢T. 46 CK P®.?" Eciu KpeauTop yBeJOMIIEH CBOUM
KOHTPAareHTOM O TOM, YTO ObUI 3aKJIFOYEH, U3MEHEH JIMOO PacTOPTrHYT OpauHbIi J10-
rOBOp, TO OH UMEET MpaBO TPeOOBATh U3MEHEHUS WM PACTOP>KEHUS CICIKHU B CBSI3U
C CYIIIECTBEHHO U3MEHUBIIMMUCS 0OCTOSTEIHLCTBAMM.

Ecnu cTropoHbl HE caMOCTOSATENHLHO HE UCTIONHIIIA TPEOOBaHHME KpeauTopa oo
M3MEHEHUH WM PACTOPKEHUHU CIIETIKH, TO B TAKOM CJIy4ae 3TO MOXKET CHIeJIaTh CY/I.
Ho anst aToro momxHa OBITH COOJMIO/IEHA NOCYyAcOHas MpolEeaypa YperyIupoBaHUs
cropa.

Ecnu nomkHUK yBEeJOMUI KpEIUTOpa, KaK MOJIOKEHO, O TOM, YTO 3aKIIOUWII,
WU3MEHUJI JIMOO pacTOPrHyJl OpadyHbIM JTOrOBOp, @ OT KPEIUTOpa HE MOCIIEIOBAJIO HU-
KaKUX JIEUCTBUM, TO B CIIy4ae CIopa CyNpyr-I0HKHUK MOXKET CChUIAThCS HA YCIIOBHS
OpadHOro J0roBOpa, Kak Ha OOCTOSITEILCTBA, KOTOPHIC MPETSITCTBYIOT UCIOJTHEHUIO
o0s3aTeNbCTBA. A B CiTydae, HE YBEIOMJICHUS JOKHUKOM KPEIUTOpa O 3aKIIOUCHHH,
PaCTOPKEHUU WM U3MEHEHUU OpavyHOro JIOTOBOPA, KPEIUTOP BIpaBE, MOTPEOOBATH
HCIIOJTHEHUS 0053aTeIbCTB HE 3aBUCUMO OT YCJIOBUHM JoroBopa. Paznen umyiectsa u

BBIJIE] JOJIA CYNpYyTa-A0KHUKA TPOU3BOaUTCS ¢ yueToM ctatbu 446 I'TIK PO, B ko-

2 Bumnsikoa A.B. Kommenrapuii k Cemelinomy koziekcy PO (nocrareiinsiif). M., 2012.C.69
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TOpOI TpUBENEH NepeYeHb HMYIIECTBA, Ha KOTOPOE HE MOXET ObITh OOpaIieHo
B3BICKAHHE M0 UCIIOJHUTEIIBHBIM IOKYMEeHTaM. K TakoMy UMYIIECTBY OTHOCUTCS:

- )KUJI0€ TIOMEIEHHE (eT0 YacTH), €CJIH ISl TPaKIaHMHA-OJDKHUKA U dJIe-
HOB €r0 CEMbH, COBMECTHO MPOKUBAIOIINX B MPUHAJICKAIIEM [TOMEIICHUH, OHO SIB-
JA€TCSL €AMHCTBEHHBIM MPUTOIHBIM JJIsl IOCTOSTHHOTO MPOKUBAHUS TTOMEILICHUEM, 32
HCKJIIOYEHHEM YKa3aHHOTO B HACTOAIIEM ab3alle MMYIIECTBA, €CIM OHO SBJISCTCS
MIPEIMETOM HMIOTEKH W Ha HETO B COOTBETCTBHM C 3aKOHOJATEILCTBOM 00 HITOTEKE
MOXET OBITh OOpAIIEHO B3bICKAHUE;

- 3eMEJIbHbIE YYaCTKH, Ha KOTOPBIX PACIOJ0XKEHBI OOBEKTHI, YKa3aHHbIC
BBIIIE JKWJIbIC TTOMEIIEHHUS, 32 UCKIIOUEHUEM YKa3aHHOTO B HACTOsIIIeM ab3ale uMy-
IIECTBA, €CJIM OHO SIBJIAETCS MIPEAMETOM MIIOTEKHU U HA HETO B COOTBETCTBHUHM C 3aKO-
HOJIATEJIbCTBOM 00 MIIOTEKE MOKET OBITh OOPAILIEHO B3bICKAHUE; TPEIMETHI OOBIYHOM
JIOMalllHe 00CTaHOBKU M 00MX0/1a, BEIM WHAUBUIYAIBHOTO MOJIb30BaHUs (0/1€kKa,
0oOyBb U JPYTHE), 32 UCKITIOYCHUEM JIPATOLIEHHOCTEN U APYTUX MIPEIMETOB POCKOIIIH;

- UMYIIECTBO, HEOOX0oAuMOe JJisl MPO(PEeCCHOHATBHBIX 3aHATHIN TpaXKIaHuU-
Ha-JOJDKHHUKA, 33 UCKJIIOYEHHEM IPEIMETOB, CTOMMOCTh KOTOPBIX MPEBBIIIAET CTO
YCTaHOBJICHHBIX (he/iepaIbHbIM 3aKOHOM MUHUMAJBLHBIX pa3MepOB OIUIaThl TPY/AA,

- UCIIOJb3YEMbIE IJIS LIEJIEH, HE CBSI3AHHBIX C OCYIIECTBJICHUEM IPEIIPHU-
HUMATEJIbCKON JCATEILHOCTH, TUIEMEHHON, MOJIOYHBIM U pabounii CKOT, OJICHH, KPO-
JIMKH, TITULA, MTYEJIbl, KOpMa, HEOOXOAUMBIE ISl UX COJIEpKaHUS 0 BbITOHA HA IMacT-
Owuia (BpI€37a HA MACEKY), a TAK)KE XO3SHUCTBEHHbBIE CTPOCHUSI U COOPY>KEHHUSI, HE00-
XOJIUMBIC JIJI UX COJACPKAHMUS;

- CéMeHa, He0OXOIUMBbIE JIJIs OUEPETHOTO MOCEBA,;

- TIPOAYKTHI MUTAHUS U JCHBI'M Ha OOIIyI0 CyMMYy HE MEHEE YCTaHOBJICH-
HOM BEJIMYMHBI MPOKUTOYHOTO MHUHUMyMa CaMOI0 TpakJaHWHA-TOJDKHUKA W JIMII,
HaXOJSIIINXCS HA €ro WKJIUBEHUU;

- TOIJIMBO, HEOOXOJUMOE CeMbe TPaKIaHWMHA-TODKHHUKA ISl TIPUTOTOBJIE-
HHUS CBOEU €KEIHEBHOM MUIIM M OTOMJICHUS B TEUCHHUE OTONMMUTEIBHOTO CE30Ha CBOEC-
r'0 KAJIOTO MOMEILICHHUS;

- CpEeICTBa TPAHCHOPTAa U APYroe HeoOXOAUMOE IPaKIaHUHY-TO0DKHUKY B
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CBSI3H C €70 MHBAJIMIHOCTHIO HMYIIIECTBO;
- IPU3bI, TOCYAAPCTBEHHBIC HATrPabl, MIOYETHBIC U MaMSITHBIC 3HAKH, KOTO-
PBIMH Harpa)ieH rpak/laHiH-0JKHUK.

CrnenoBaTenbHO, KPEAUTOP CYIpPyra-I0JDKHIUKA HE UMEET MpaBo TpeboBaTh 00-
panieHus B3bICKaHUSI Ha BBINIETIEPEUYHCIEHHOE UMYIIIECTBO.

[Ipu paccMoTpeHuu criopa B CyAe€, AOHKHO OBITH JI0KAa3aHO, YTO JIOJITOBBIC
00s13aTENIBCTBA OJTHOTO M3 CYNMPYTOB, SBISIOTCS €r0 JIMYHBIMU M HE OBLINA MCIOJIB30-
BaHBbI B M0JIb3y CEMbH.

Ecnmu Oyzaet ycTtaHOBJIEHO, YTO JOJITH OBUIM MCTIOIB30BaHBI HA HYKIbI CEMbH,
TO B TaKOM CJydae OTBETCTBEHHOCTH CYNPYrd OyAyT HECTH COJUIAPHO, ITyTEM 00-
panieHus B3bICKaHUs Ha UX 00111ee UMYIIECTBO.

B cnydae, ecnu ¢y yCTaHOBUT, YTO JIOJITH OBLIIM UCIOJBb30BAHBI HE HA HYK]IbI
CEMbH, TO OTBETCTBEHHOCTh OYJIET HECTHU CYIPYT-IOJIKHUK CAMOCTOSITEIHHO.

Paznen umyniecTBa cynpyroB U BbIJEN JOJIM TMPOU3BOAUTCS C y4E€TOM Tpebo-
Banui cT. 38-39 CK PO.

C yderoM Bcex OOCTOATENBCTB, CYyJibsi BBIHOCHUT IMOCTAHOBJIEHUE 00 oOpaiiie-
HUW B3BICKAaHWS HA WMYIIECTBO CyNpyra-JI0DKHHKA, a TPU €ro HEIOCTAaTOYHOCTH
MIPOU3BOJIMT BBIJIEI JIOJIM U3 OOIIEro MMYIIECTBA M O0OpaliaeT Ha HEero B3bICKAaHUE B
TOM pa3zMepe, KOTOPbIN TpeOyeTCs AJis MOTalIeHUs T0JIra.

Takum 00pa3om, eciau BO BpeMsi Opaka y CyNpyroB BOZHUKIIU JI0JTOBbIE 00s13a-
TEJIbCTBA Mepe]l KPEAUTOPOM, 3aKOHOAATENb 3alIUTHII IIpaBa KPEIUTOPOB, MPe1oCcTa-
BHUB UM BO3MOYKHOCTH 00OpAIIaThCS B CY/ C OTACIBLHBIM TPEOOBAaHHEM O BBIJIEIIC TOJIH

cynpyra-aoJKHUKa U3 COBMCCTHO HAXKUTOI'O MMYIIICCTBA.
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3 TIPOBJIEMBI, BO3HUKAIOIIMWE IIPU PA3AEJIE COBMECTHO
HAXKUTOI'O UMVILECTBA

[Ipoananu3upoBaB COBPEMEHHOE 3aKOHOJATENBCTBO, PETYIUPYIOIIEE MPSIIOK
paszesia COBMECTHO HAXKUTOTO UMYIIIECTBA CYNPYTOB, OBIBIINX CYIPYrOB, Mbl CTOJIK-
HYJUCh C HEKOTOPBIMU MpOOJIeMaMH, KOTOPbIE BO3HUKAIOT MPHU pas3zesie COBMECTHO
HAXXUTOTO UMYIIECTBA.

[lepBoe yTO XOTENOCH OBl OTMETUTH, 3TO CPOK MCKOBOW JTABHOCTHU MO TpeOOBa-
HUSIM O pazjieie 00IIero UMYIIeCTBa CynpyroB. B 1aHHOM cilydyae 3aKOHOJaTeNb MO-
CUMTAJl HYKHBIM CJIeJIaTh OOIIUN CPOK UCKOBOM JaBHOCTH, KOTOPBIN COCTABISIET TPU
rojaa. McuuciieHne TpeXJIETHEr0 CpoKa UCKOBOWM JTABHOCTH MPOU3BOIAUTCS IO MPaBU-
nam ctatbu 200 'K P®, To ecTh ¢ MOMEHTa, KOTJia JIMIIO y3HAJIO WIIM JOJDKHO OBLIO
y3HaTh O HapylIeHUH cBoero mpasa. 00 3ToM xe ropoputcs B 1. 19 IlocranoBneHust
[Tnenyma BepxoBnoro cyna ot 05.11.1998 Ne 15 "O npumeHeHUU Cy1aMu 3aKOHOa-
TEJIhCTBA MPHU PACCMOTPEHUU JENI O pacTopkeHuu Opaka': «TedeHue TpexJIeTHEro
CpOKa HMCKOBOW JABHOCTH JJIsi TPeOOBaHUM O pas3fesie MMYIIECTBA, SBISIIOLIETOCS
o0111e#t COBMECTHOM COOCTBEHHOCTBIO CYNPYTOB, Opak KOTOPHIX PacTOPTHYT (1. 7 CT.
38 CK P®), cinenyer ucuucisTh HE CO BpEMEHH IpeKpaiieHus: Opaka (IHs rocyaap-
CTBEHHOM pPETUCTpAlMM PACTOPKEHHSI Opaka B KHUTE€ PETMCTPAIlMU aKTOB Tpa<iaH-
CKOTO COCTOSIHUSI MPU PACTOPKEHUU Opaka B OpraHax 3aluCH aKTOB TPaXIaHCKOTO
COCTOSIHUSI, a TPU PACTOPKEHUHU Opaka B Cyje - AHS BCTYIUICHHS B 3aKOHHYIO CHUITY
pelieHusi), a co JHs, KOorja JUI0 y3HAIO WIH JOHKHO OBUIO Y3HATh O HapyIICHUU
cBoero npasa (1. 1 ct. 200 'K PD)y.

B cemeiiHO-TIpaBOBOI TEOPHUM JTABHO BBICKA3BIBAIOTCS MPEIJIOKEHUS O HEOO-
XOJIMMOCTH 0o0Jiee YETKOTO OINpPEACNICHUS B 3aKOHE HAYaJIhbHOTO MOMEHTA TCUCHMSI
ATOr0 CpOKa MCKOBOM JaBHOCTH, B TOM YHKCJIE O MPUBS3KE €ro KO BPEMEHH pacTop-
KeHus Opaka. Takoe perieHue BHECIO Obl OOJIBIIYIO OMPEAEIEHHOCTh B MPABOIPH-
MEHHTENILHYIO IPAKTUKY OTHOCHTEIIBHO TEYEHMs JaBHOCTHOrO cpoka.?® CymectByer

npobJieMa OTCYTCTBHUSI €IMHOOOPA3HOTO MOHUMAaHHUS, TOTO C KaKOTO MOMEHTa CTOUT

2 Kocosa 0.10. Cemeiinoe npaso. Pasyen Il. Oco6ennas yacts. Mpkyrex , 2011. C. 77.
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UCYHUCIISITh CPOK MCKOBOM JaBHOCTH. HEKOTOpbIe Cynpyru CBA3BIBAIOT HA4yajlo Teye-
HUS CPOKa UCKOBOM JABHOCTH C MOMEHTOM O(HUIIHAIBHOTO PacTOPKEHHs Opaka.

PaccmoTpuM mpumep u3 cyaeOHON NMpakTUKH, a UMEHHO peuieHue benorop-
CKOT'0 TOPOJICKOTO cyaa AMypcKoi 00J1acTH.

Hcrer oOpatuics B CyJ ¢ UCKOM O NMPU3HAHUU OOLIEH J10J1EBOM COOCTBEHHO-
CTbIO CTOPOH KBapTHPy WM NPU3HAHWUU 3a UCTLIOM IPaBO COOCTBEHHOCTH Ha Y2 0JIU
YKa3aHHOTO UMYILECTBA.

B o0ocHOBaHuE 3asBIEHHBIX TPEOOBAHUH YKa3bIBA€T, UTO COCTOSI C OTBETUM-
KOM B Opake, KOTOpbIid ObuT pacTopruyT. PazBoa Hocuil popMasbHbId Xapakrep, Gak-
TUYECKHU CEMEUHBIE OTHOIICHHs OB MPEKpPAIleH paHee, HO C YKa3aHHOIO BPEMEHH
IIPOKMBAJIN COBMECTHO B CIIOPHOM >KWJIOM ITOMEUICHUH, BEIM COBMECTHOE XO3sIii-
cTBO. CrlOpHOE MMYILIECTBO OBUIO MPHOOPETEHO B NepHoj Opaka M oPOpMIIEHO Ha
oTBeTUMKa. B cy/1eO0HOM 3acenaHuu UCTell HacTauBajl Ha UCKOBBIX TPEOOBAaHUSAX, MO-
SCHWJI, YTO INPOXMBAJI B CIIOPHOM >KWJIOM IOMEIIEHUN U I0Jb30BAJICSA T'apa)KoM, B
CBSI3M C UEM CUUTAET, YTO CPOK OOpALIEHUS B Cy/l C UICKOM HE MPOMYLIEH.

OTBeT4YMK HCKOBBIE TpeOOBaHUS HE MpHU3HAJA, 3asBUJIa O MPOMYCKE HCTIIOM
Cpoka Ha oOpamnieHusl B CyJ ¢ UCKOM, KOTOPBIM MOAJEKHUT UCUUCICHUIO C MOMEHTA
pacTtopkeHusi Opaka, Tak Kak COBMECTHOE XO35HMCTBO HE BEJIU, JOMOJIHUTEIBHO MOsIC-
HUJIA, YTO rapak HE MOJIEKUT pa3ziely, TaK KaKk Ha HEro HE 3aperucTpUpPOBAHO Ipa-
BO COOCTBEHHOCTH.

PaccMaTpuBasi Bo3pakeHHs OTBETUMKA O MPOITYCKE MCTLIOM CpOKa Ha oOpariie-
HUS B CyJl C YKa3aHHBIMH TPEOOBAHUSMU CYJI IPULIEI K CIEAYIOIIEMY.

ITynktom 7 cr. 38 CK P® ycTaHOBIEH TpEXJETHUN CPOK MCKOBOM TAaBHOCTHU
JUIs TpeOOBaHUN CYNpPYyroB, Opak KOTOPBIX PacTOPTHYT, O pasjeie OOIIero uMylle-
CTBa.

B cooTBercTBUM C pazbscHEHWEM, conepxkammmcs B 1 . 19 IlocraHoBineHus
[Inenyma BepxoBHoro Cyzna Poccuiickoit @eaeparuu ot 05.11.1998 Ne 15 "O npu-
MEHEHUHU CyJ]JaMU 3aKOHOAATEJIbCTBA MPU PACCMOTPEHHUH €Nl O pACTOPKEHUH Opaka'
TE€UEHHE TPEXJIETHEr0 CpOKa MCKOBOM JaBHOCTH JUIsl TpeOOBaHU O pa3zesie uMylie-

CTBa, SIBJIAIOILIETOCS OOILIEH COBMECTHON COOCTBEHHOCTBIO CYNPYroB, Opak KOTOPBIX
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pPacCTOPrHYT, CIIEIyEeT UCYUCIATh HE CO BPEMEHH TMpeKpaIrieHus: Opaka (JHs rocyaap-
CTBEHHOM pETUCTpalMM PACTOPKEHHS Opaka B KHUTE€ PETMCTPAIIMU aKTOB I'pakIaH-
CKOT'O COCTOSIHUSI MPU PACTOPKEHUU Opaka B OopraHax 3alUCH aKTOB I'PaXJIaHCKOTO
COCTOSIHUSI, a MPU PACTOPKEHUU Opaka B CyJe€ - JHS BCTYIUICHUS B 3aKOHHYIO CHITY
pelieHus1), a co JHS KOTJa JIMIO y3HAJIO WIM JOJDKHO ObUIO Y3HATh O HApPYIICHHUH
CBOETO IpaBa, YyTo IpexycMoTpeHo myHkToMm 1 crateu 200 I'pakgaHckoro kojaekca
Pocculickon ®@enepanumu.

N3 cmpbicna nonoxkenud 0. 1 ct. 200 I'K P® cnegyet, 4To Hayano T€YEHUS CPo-
Ka MCKOBOM JTaBHOCTH 3aKOH CBSI3BIBAET C OOCTOSITENILCTBAMH, MPU KOTOPBIX JIUIIO
MOXET SBHO (T.€. C OUEBUIHOCTHIO JJIs1 c€0s1) TMOO MO KAKUM-JIMOO MHBIM MPU3HAKAM
(meicTBUs, BHICKA3bIBAHUS U T.J. APYTOro JIMIIA) Y3HATh O HAPYIICHUH CBOETO IMpaBa.
[lepeueHb TakuX OOCTOSTEIBLCTB 3aKOH HE MPEIYCMATPUBAET, B KAXKJIOM KOHKPETHOM
cllydae OHM MOTYT OBITh pa3HbIMU, HO UX COBOKYMHOCTH JIOJIKHA CBUJIETEIHLCTBOBATH
O TOM, YTO JIMIIO TIPU OTPEIECTICHHBIX YCIOBHUSAX Y3HAIO JTUOO MOTJIO y3HATh O CYIIIEe-
CTBYIOILIEH YIrpo3€ CBOUM MaTepHaIbHBIM IIpaBaM.

[TockoJIbKy CIOPHOE COBMECTHO HAXXMTOE€ HMYIIECTBO IOCJIE PACTOPKEHHS
Opaka HaXOJUJIOCh B (PAKTUYECKOM BJIAJEHUU U MOJb30BAaHUU UCTIIA, TO €ro MpaBa B
OTHOILIEHHH ATOTO UMYIIECTBA HE HAPYLIAJIUCh. YTpo3a HapyUICHUs IpaB HCTIA Ha
CIIOPHYIO KBapTHUPY BO3HHUKJIA C MOMEHTA MPEIbSIBICHUS OTBETYMKOM TPEOOBAHUI O
MPU3HAHWU OTBETYMKA YTpaTUBIIUM mpaBa coocTtBeHHocTH ¢ 01.03.2015. dakr Bia-
JICHUSI ¥ TI0JIb30BaHUsI UCTIIOM CIIOPHBIM UMYIIECTBOM /10 YKa3aHHOW 1aThl HUKEM HE
ocniapuBaetcs. B cya ¢ uckom ucren obparwics 10.05.2015, moaToMy TpexJieTHUMA
CPOK MCKOBOM JIaBHOCTH 1O TPEOOBAHUSM O pa3jiesie UMYIIECTBA HE MPOMYIIICH.

OTBeTUMK CBSI3BIBACT HAYAJIO TEYEHUSI CPOKA MCKOBOM JABHOCTU C JATOM pac-
TOp>KeHUsI Opaka U OTCYTCTBHEM BEACHHUS OOIIEro X03sIMCTBA C YKa3aHHOTO BPEMEHH.
OpnHako JaHHOE MHEHME OCHOBAHO Ha HEBEPHOM TOJIKOBAHHWH HOPM IpaBa, TaK KaK B
cootBeTcTBHH C I1. 7 ¢T. 38 CK P® Bo B3aumocs3u co c¢T. 200 I'K PO, nagano teue-
HUSI CPOKA UCKOBOM JTaBHOCTH OIpPEEsAeTCs HACTYIUICHUEM MHBIX 00CTOATENBCTB. B
JTAHHOM CITy4ae pacTopKeHue Opaka He MOBJIEKIO HAPYIICHHUE MpaB UCTIA Ha CIIOp-

Hoe umytiecTBo. [locie pacTopkeHust Opaka Kakux-au0o JeWCTBUM, HAIIPaBJICHHBIX
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Ha OTPaHUYEHHE 3TUX MPAB OTBETUYMKOM HE coBepiianoch. [loaTomy oOcTosATENbCTBA,
Ha KOTOpBIE YKa3bIBAET CTOPOHA OTBETYMKA HE SBIIAIOTCS OOCTOSITENBCTBAMH, C
HACTYIJICHUEM KOTOPBIX HA4aTO TEUEHHUE CPOKA UCKOBOM JTABHOCTHU MO TpeOOBaHUSM
UCTLA O pa3JieJie COBMECTHO HaKUTOTO UMYILIECTBA.

Takum 006pa3om, cyl OTKIIOHUI I0BOJIbI OTBETUYHMKA O MPOIYCKE CPOKA UCKOBOM
JTABHOCTH U PACCMOTPEI CIOp MO CYIIECTBY, YIAOBJIETBOPUB UCKOBBIE TPEOOBAHUS O
pasziesic COBMECTHO HA)KUTOIO UMyIIECTBA. >

N3 sToro cyaeOHOro pelieHus 4eTKO BUJIHO, 3a0TyK/IeHHe OTBETUMKa O Hayda-
Jie TeYEeHHs CpoKa JAaBHOCTH. OTBETUYMK HACTAaMBaJl HA TOM, YTO CPOK JAaBHOCTH HC-
YUCIISIETCS] ¢ MOMEHTA pacTopkeHus: Opaka. Ho cyq1 He npuHsAI BO BHUMaHUE JOBO/IbI
OTBETYMKA, TaK KaK I10 3aKOHY HA4YaJIOM TEUEHHUs CPOKA MCKOBOM JTABHOCTH CIIEIYET
UCYHCIISITh HE CO BPEMEHM MpEKpalleHusi Opaka, a co JHSA, KOrja JIMLO y3HAJ0 WU
JOJDKHO ObLIO y3HATH 0 HapylieHuu cBoero npasa (1. 1 cr. 200 I'K PO).

Ha Ham B3 HyHO BHecTH u3MeHeHus B CK P® no noBoay cpoka UCKOBOM
naBHOCTU. CTOUT U3MEHUTh MOMEHT, C KOTOPOTO HAUMHAET ONPEAENIATHCS CPOK HC-
KOBOI JaBHOCTH IO TPEOOBAHMIO O pa3/eiie UMYIIECTBA. A UMEHHO NPUBS3aTh €ro K
MOMEHTY PacTOpKEHUs Opaka.

Takumu o6pazom, npenaraem u3noxuth 1. 7 c¢T. 38 CK PO B cienyromeii pe-
nakuuu: «K TpeboBaHusIM Cynpyros o pazjene oOILIero UMymiecTBa Cynpyron, Opak
KOTOPBIX PACTOPTHYT, IPUMEHSAETCS TPEXJETHUN CPOK MCKOBOM NAaBHOCTH. JlaHHBIN
CPOK, MCUMCIISIETCSI CO BPEMEHU O(QUIIMAIBHOIO PacTOpKEeHUsi Opaka Mexay Cynpy-
ramm.

Corunaienue o paszzesie COBMECTHO HaKUTOTO MMYUIECTBA CYNPYTroB, ObIBIINX
CYNIPYTrOB TaK € SBJISETCS CHOPHBIM BOIPOCOM. 3aKOHOM IPELYCMOTPEHO IPABO
CYINPYTOB, OBIBILIUX CYIPYrOB MPOU3BECTH Pa3/ie] COBMECTHO HAKUTOTO MUMYIIECTBA
nyTeM 3aKJIIOYEeHHs COTrJallleHusi o paszene umyilectsa. [Ipobiema 3axmouaercs B
TOM, 4TO 3akoHojaatenb He 3akpernmsi B CK PO gerkux TpeOGoBaHUil K 0POPMIIEHUIO
COrJIallleHHs O pazjiere umyiiecTBa. MOXHO TOMYyCTUTh TAKOW BapHaHT, YTO COIJa-

IIEHUE O pa3ieie UMYIIECTBA ABJSETCS PA3HOBUIHOCTHIO OpavyHoro noroBopa. Ho Ha

2 Peruenne Benoropckoro ropojckoro cyna Amypckoii obnactu / Apxus Benoropckoro ropojckoro cyna AMypekoi
ob6nactu, 2015.
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HAaIIl B3TJISA]] 9TO OMMUO0YHOE MHEHHE. Benp 1711 OGpadHOro I0roBopa 4eTKO MPOIHca-
HbI TPEOOBaHUS K 3aKJIIOYEHHUIO U COJIEPKAHUIO, KOTOPhIE HE OTHOCSTCS K COrJjallie-
HUIO O pa3fielie UMYIIECTBA.

Takum 00pa3oM, ecinu Cynpyrd, ObIBIIME CYNPYrHM pemaT 3aKJIIO4YWTh COTJia-
IIEHUE O pa3JieJie COBMECTHO HAKUTOTO MMYILECTBA, OHU CTOJIKHYTCSI C TaKOM Ipo-
0J1eMOi KaK OTCYTCTBUE B 3aKOHE YETKHX TPEOOBAaHUI K 3aKII0UYEHUIO, O(hOPMIICHUIO
U COJIEpP’KaHUU TaKoro corjamieHus. Jjig atoro um mpuupercs obpamarbes K ['pax-
naHcKkoMy Kozaekcy P® k monoxeHusM o celikax, TaKk Kak M0 ONpeleseHus coria-
LIEHUE O pa3Jeie UMYILECTBA SIBISACTCS IPAXKIAHCKO-TIPABOBOU CAEIKOM. ITO JOCTa-
TOYHO HE YAOOHBIN MOIX0 K 0POpMIIEHHIO corylamieHus. B nanpHelmeM MOTyT BO3-
HUKHYTb CIIOPHI B OTHOILEHUH JAHHOTO COIJIAIEHUS.

N nostomy Ha Ham B3rJsid, Oynaer nenecoodpasusiM BHecTH B CK PD HekoTo-
pBI€ MOJIOKEHUS, OTHOCAUINECS K OPOPMIIEHUIO U COJAEPIKAHUIO COTJIALIEHUsS O pas-
JieJie UMYLIECTBA.

Hanpumep, MOXXHO BHECTH CIIETYIOUIUE TIOJTOKECHHUS:

- COTJIAIlIEHUE O pa3fielie UMYIIECTBA 3aKJII0YaeTCsl B MUCbMEHHOM popme, ¢
00s3aTEIbHBIM HOTAPUAIIBHBIM YJIOCTOBEPEHHEM,;

- B COIVIALUEHUM O pazlere HMMYLIECTBA CYNPYTH JOJDKHBI YYHUTHIBATH
NPUHIMI PABEHCTBA JOJIEH, HO BO3MOXHO OTCTYIUIEHHE OT AAHHOTO MPUHLMIA, C
000CHOBaHUE PUYUHBI;

- COIVIAILIEHWE O pa3jelie MMYIIECTBA 3aKJIFOYAETCS B OTHOUIEHUH TOTO
MMYILIECTBA, KOTOPOE UMEETCA y CYNIPYroB B HAJIMYMHU HA MOMEHT 3aKJIFOUEHHUS TaKo-
IO COTJIAlIeHUS;

-HE MOJJICKUT pa3fely M0 CONIAIIEHUIO JIMYHOE MMYIIECTBO Ka)KIOro U3
CYNpPYTOB, a TaK € BEIIH, MPUOOPETEHHbIE HCKIIOYUTENBHO ISl YAOBIETBOPEHUS
MOTPEOHOCTEH NeTeH;

- CYIIpYTd HE€ BIpPAaBE OIPEACNATh B COIVIALICHHH O pa3fesie UMYIIEeCTBa
CBOM MpaBa 1 00513aHHOCTH N0 B3aUMHOMY COJIEPKAHMIO;

- IpY BKJIFOUEHUH B COTJIAIlIEHUE O pa3jielie UMYIIECTBA JI0JIFOB U TpeOoBa-

HUN 10 00s13aTeNIbCTBAM, CYNIPyTraM ClIeyeT yKa3aTh pa3Mephl JI0JTOB U TpeOOBaHUIMA
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1o 00s13aTENIbCTBA, @ TaK K€ OCHOBAHUS MX BOZHUKHOBEHUSI.

Ororo nepevHs OyAeT T0CTaTOYHO JJIs PABUIBHOTO 3aKIIOYEHHS COrJIallleHHE
0 pa3jelie UMYIIECTBa.

Eme omnoit mpoOsieMoid, ¢ KOTOpPOW MOKHO CTOJKHYThCSI MPU pa3ziesie COB-
MECTHO Ha)KMTOTO UMYILIECTBA, 3TO MIPU3HAHUE UMYIIIECTBA KaXJAOT0 U3 CYIPYrOB UX
COBMECTHOM COOCTBEHHOCTHIO.

Ecnu Gyner ycTtaHOBIEHO, UTO B MEepUOJ Opaka Cympyru 3a c4eT OOIIero miu
JMYHOTO UMYIIECTBA, OBLIM MPOU3BEIECHBI KaKUE JTMOO BIOKEHHUS, 3HAYUTEIHHO YBe-
JUYMBAIOLIME CTOUMOCTh 3TOrO0 MMYIIECTBA, HAIPUMEP OJUH U3 CYNPYroB 3a CUET
JUYHBIX CPEACTB MPOU3BEJ KANUTAJIbHBIA PEMOHT KBapTHUPhI NMPUHAAJIEKAIIEH BTO-
pOMY CYIIpYTy Ha IpaBe JUYHONU COOCTBEHHOCTH, TO B TAKOM CIIy4ae CyJ MOXKET MpH-
3HATh 3TO UMYUIECTBO OOIIMM HMMYIIECTBOM CYIIPYTOB, 00 3TOM I'OBOPHUTCS B CTAaThe
37 CK PO.

Ho cnoxHOCTh B TOM, UYTO 3aKOHOAATENIh HE MPOpadOTal TaKyk KaTEropHio,
KAK «BJIOKEHUE 3HAYUTEIBHO YBEIMYHMBAIOLIME CTOMMOCTh UMYyIIeCTBay. CTaHOBUT-
Csl HE TMOHATHBIM, Ha KaKyl0 CYMMY JIOJKHBI ObITh MPOU3BEICHBI BIOKEHUS, YTOOBI
MO>KHO OBLIO MPU3HATH UMYIIECTBO COBMECTHBIM. CyJIbl B 3TOM BOIIPOCE MO-Pa3HOMY
OLICHMBAIOT CUTyalHio. HekoTopble Cyibr NPUXOAAT K BBIBOY, YTO CYNPYTH IPOU3-
BEJIM HEJIOCTATOUYHBIE BJIOKEHHS B UMYILECTBA, U HE IPU3HAIOT 3TO UMYILECTBO COB-
MecTHbIM. K TOMy e caMu cynmpyru MOTYT OLEHUBATH MO-PAa3HOMY T€ BIIOKEHHS,
KOTOpble OHM mpou3Bomwin. s oguux, Hampumep, 50 000 pybneii sBisercs He
3HAYUTENBHOM CYMMOW, a JUIsl IPYTUX 3TO CyMMa SBIsETCs cyliecTBeHHou. [locra-
HomieHue [Inenyma BepxoHoro cyma ot 05.11.1998 Ne 15 "O npuMmeHEHUH CyaaMu
3aKOHO/ATEIbCTBA MPU PACCMOTPEHUHU JeJl O PacTOPKEHUH Opaka', Tak e HE pa3b-
SCHSIET 3TOT BOMPOC.

Tak kak gaHHas KaTeropus BJISIETCS OLEHOYHOM, U CYIECTBYET TPYAHOCTH B
NPaBUIIBHOM OLIEHKE BJIOKEHUH YBEJIIMYMBAIOIINX CTOMMOCTh UMYLIECTBA.

N nostomy cTouT mpopabotath 3TOT Bonpoc u BHecTH B cT.37 CK PO nonoi-
HEHUS, TMOSCHSIOIINE, HACKOJIBKO TOJDKHBI OBITh MPOU3BEACHBI BIOKEHUS B UMYIIIE-

CTBO JJIA IpU3HAHWA €0 COBMECTHBIM.
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[Ipensaraem BHecTH cienyromue ponogHenus B ¢T. 37 CK P®: «umyniecTBo
KQKJIOTO U3 CYIPYTOB MOXKET OBITh MMPU3HAHO UX COBMECTHOW COOCTBEHHOCTHIO, €CIIU
OyJeT yCTaHOBJIEHO, YTO B MepUOoJ Opaka 3a cueT OOIIEro UMYIIECTBA CYNIPYTroOB WU
UMYIIECTBA KaXJIO0T0 U3 CYIMPYroB JIMOO TPy/Ia OJHOTO M3 CYINPYroB OBUIH MPOM3BE-
JIEHBbI BIIOKEHMSI, 3HAYUTEIBHO YBEJIMUYMUBAIOIIME CTOMMOCThH 3TOTO UMYIIECTBa (Ka-
NUTAIBHBIA PEMOHT, PEKOHCTPYKIIUS, IEPEOOOPYAOBAHHUE U IPYTHE).

3HAYUTEITHLHBIMHU BJIOKCHUSMH MPU3HAIOTCS T€, KOTOPhIE OBUIM MPOM3BEACHBI
Ha cyMMy He MeHee 1/2 ctoumocTu 3Toro umyiiectsa. CTOMMOCTh UMYIIIECTBA OIpe-
JIENIAETCS HA MOMEHT MOJa4¥ UCKOBOTO 3asIBJICHUS».

Takum oOpa3om, 5TO OOJEr4uT CyNpyram Mpolecc J0Ka3biBaHHs (QakTa
YIIYYIICHHUS] UMYIIECTBA, JIJIsl 3TOTO UM OyJIeT TOCTATOYHO MPEIOCTaBUTh KaKue JIN0o
KBUTAHIIMM WJIM Y€KH, MOATBEPKAAIOIIME, YTO OHU MPOU3BEIN YIYUYIIEHUE UMYIIIe-
CTBa HE MEHee, yKa3aHHOW cyMMbl. B cBOIO ouepenr u cynam, OyJeT Jierde pemiaTh
BOIPOC C MPU3HAHUEM MMYIIECTBA KaXKJOTO U3 CYNPYroB UX COBMECTHOU COOCTBEH-
HOCTBIO.

B nenom Obl XOTEI0Ch OTMETUTH TOT (PAKT, UTO 3aKOHOAATEILCTBO B 00JIACTH
paszena oOIlIero MMyIlecTBa CynpyroB, OBIBIIMX CYNPYroB AAJIEKO HE HJEAJIBHO.
CymiecTByeT MHOXECTBO TIPOOEIIOB, KOTOPbIE HEOOXOAUMO YCTPAHSITh.

3akoHOJIaTeIh CTOUT 0OpAaTUTh BHUMAHKE HAa JAHHYIO MPOOJIEMy U TIIATEIHHO
npopadoTaTh 3Ty 00JaCTh MPABOOTHOIICHUM, TaK KaK pPas/iesl COBMECTHO HAXKHUTOTO
UMYIIIECTBA CYTIPYTOB U OBIBIIMX CYIIPYTOB JOBOJBHO YaCTOE SIBJICHUE B MIPAKTHUKE.

[IpoOnema TOIKOBaHUS HOPM 3aKOHA, TOKE CTOMT OCTPO B O0JacTH pasznena
uMmytniectBa. [IpaBonpuMeHnuTenb, B 4aCTHOCTU CyAbl HE BCErJa MPaBUJIHLHO MOTYT
OTIpEJICINTh HOPMHBI TIpaBa. Ha Hamr B3risia, miis ycTpaHeHHUs JaHHOTO mpoOena, Ha
3ameny [loctanoBnenus [lnenyma BepxoBHoro Cyma P® ot 05.11.1998 Neo 15(pen.
ot 06.02.2007) «O mpuMEHEHHH CyJlaMH 3aKOHOJIATEJIbCTBA MPU PACCMOTPEHUU JEN
O pacTopKeHuu Opakay, MOoJDKHO mpuiitu HOBoe [loctanoBnenue [1nenyma Bepxos-
HOTO CyZa, KOTOPO€ JOJDKHO KOHKPETHO TOJKOBAaTh BOIPOCHI pa3ziesia COBMECTHO

HAXXUTOI'O UMYyIICCTBA CYIIPYTOB, OBIBIIIMX CYIIPpYToOB.
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3AKJIFKOYEHUE

Paznen umyiiectBa cynpyroB, ObIBIINX CYIPYTOB, SBJISIETCS CJIOKHBIM U TIPO-
OJIEMHBIM BOIPOCOM, KOTOPBII TpeOyeT 0coO00ro BHHUMaHUA, KaK CO CTOPOHBI 3aKO-
HOZAATENS, TaK U CO CTOPOHBI TPAaBONPUMEHHUTEIIS.

3akoHOAAaTENb MPEIYCMOTPEN BapUaHThl pa3/elia UMYLIECTBA CYNPYroB H
ObIBIIMX CyNpyroB. Cynpyrd MOryT pa3eliuTh CBOE€ COBMECTHO HAXKHTOE MUMYILE-
CTBO, KaK B IepuoJi Opaka, Tak U MOCJIe ero pacTop:keHus. Eciiu y HUX OTCYTCTBYIOT,
KaKue JUOO0 pa3HOINIacHsl MO MOBOJAY MMYIIECTBA TO OHM MOTYT 3aKJIIOYUTh JUOO
OpayHbIil JOTOBOp, TMOO COTJAIICHHE O pa3esie UMYIIEeCTBa. A B ClIy4ae BO3HUKHO-
BEHUS CIIOPa, CYIIPYT'H MOTYT OOpaTUThCA B Cy/ C TpeOOBaHUE O pa3zesie COBMECTHO
HAQXUTOr0 MMyIlecTBa. Enie oJHUM BapuaHTOM pazjeia MMYIIECTBA SBISIETCS Tpe-
OOBaHUE KpeauTopa O pasjiele COBMECTHO HAXKUTOTO UMYIIECTBA CYNpPYyroB. DTOT
BapHaHT NPEyCMOTPEH 3aKOHOJATEIEM, I TOTO YTO ObI 3aIIUTUTh MPaB KPEIAUTO-
pOB.

K coxaneHuio peajimu TakOBbI, YTO 3a4acTyl0 CYNpPYIH, OBIBIIME CYHNpPYyTu
OUYEHb PEIKO MPUXOJAT K COrJIacHio B pa3zesie COBMECTHO HAXKUTOTO umyiiectsa. U
aHaJln3 CyJeOHOM MPAaKTUKU MOKa3bIBAET, YTO B CyJaX pacCMaTpUBAETCS JIOCTATOYHO
MHOTO CIIOPOB O pa3Jiesie UMYILECTBA.

B xone uccnenoBanusi MHOIO ObLIO BBISIBIGHO HECKOJIBKO BUAMMBIX MPOOJIEM B
3aKOHOJATEIBCTBE O Pa3Jiee UMYILECTBA U MPEAJIOKEHBI ITyTH X PEILICHHUS.

B yactHOCTH ObLNa BhIAENIEHA MPOOJIEMa, Kacatouasics CPOKOB MCKOBOW JTaBHO-
CTH TI0 JieJia O pa3zesie COBMECTHO HAXKUTOTO UMYILECTBA. A UIMEHHO HE MPAaBUIILHO-
IO ONpENETIEHUS 3aKOHOM, C KAKOT'O MOMEHTA UCUUCIISETCS JaHHBIA CPOK.

bbln mpeasioxkeH BapuaHT pelieHusl JaHHOTO BOIpOca, MyTeM BHECEHUS KOH-
kpeTHbIX u3MeHennit B 1. 7 ¢T. 38 CK P®: «K tpeboBaHusIM CynpyroB o pasjeie
O0IIero MMyIIECTBa CYNPYroB, Opak KOTOPBIX PAaCTOPTHYT, MPUMEHSIETCS TPeXJeT-
HUN CPOK MCKOBOW JABHOCTH. JIaHHBIN CPOK, UCUUCISETCS CO BpEMEHU O(ULIUATIBHO-
IO pacToOpKeHUs Opaka MEX1y Cympyramm».

Tak e oTMeTusa U TO, YTO 3aKOHOJATENh HE MPOpadOTan TAKOW MOMEHT Kak
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3aKJIIOYEHHE corjanieHus o pazaene umymiectsa. B CK P®, He npeaycMoTpeHo Ka-
KHX, THOO YETKUX TPeOOBAHMI K JAHHOMY COTJIAIICHUIO, YTO 3aTPYIHSACT CYNpPyTraM,
OBIBILIMM CYNpyTaM MPaBUIBLHO 3aKIIOUUThH corjamieHue. s 3To, Mbl Tak ke mnpea-
JI0XWIH, Kak BapuaHT BHEeCTU B CK PD KOHKpETHBIEC MOJIOKEHHUS, YCTAHABIUBAIOIINE
TpeOOBaHMS K COTJIAIICHUIO O pa3Jieliec UMYIIECTBA:

- COIVIAIlIEHUE O pa3jielie UMYILECTBa 3aKI0YaeTCs B MUCbMEHHOU Qopme, C
00s13aTEIHPHBIM HOTAPHAIBHBIM yIOCTOBEPEHHUEM;

- B COMJIAIEHWH O pa3Jeie HMMYIIECTBA CYNPYrd JOJDKHBI YUYUTHIBATH
MIPUHIIUIT PABEHCTBA JIOJICA, HO BO3MOXHO OTCTYIUIEHWE OT JAHHOIO MPUHIHMNA, C
000CHOBaHUE PUYHHBI;

- COIVIAIIEHME O pas3fesie MUMYIIECTBA 3aKIIOYaeTCsl B OTHOLICHUU TOTO
MMYILIECTBA, KOTOPOE UMEETCS Y CYNIPYrOB B HAIMYMKU HA MOMEHT 3aKJIIOUYCHUS TaKO-
ro COIIAIICHUS;

- HE MOJJIEKUT pa3feiy MO COTJIALICHUIO JIMYHOE UMYILECTBO KaXI0ro U3
CYNIPYTOB, a TaK € BEIIH, MPUOOPETEHHbIE HCKIOYUTENBHO ISl YAOBIETBOPEHUS
MOTPEOHOCTEH eTeH;

- CYNpyru HE BIpPAaBE ONPEAENATh B COIJIAIEHWH O pa3lelie MMYIIECTBa
CBOM TpaBa 1 00513aHHOCTHU IO B3aUMHOMY COJIEP>KaHHUIO;

- TIpU BKJTIOYEHUU B COTJIANICHUE O pa3/iesie UMYIeCcTBa J0JITOB U TpeOoBa-
HUH 10 0053aTeNbCTBAM, CYIIPYraM CIIeyeT yKa3aTh pa3Mephl J0JIT0B U TpeOOBaHUM
o 00513aTeNbCTBA, a TAK K€ OCHOBAHMS X BOSHUKHOBEHUSI.

3aKII0YUTENBHON TPOOIEMON MBI YBHIENH, TO, YTO 3aKOH JA€T MPABO CyNpY-
roM TpaHchOpMUPOBATh JUYHOE UMYIIECTBO B COBMECTHOE, MPHU YCJIOBUH, YTO OY-
JIET A0Ka3aHO, YTO OBLIM MPOU3BEIACHBI IOCTATOYHBIC BIOXKEHUS B YIy4IICHUE JaH-
HOro umyniectBa. Ho Ha mpakThke BO3HUKAET MpoOsiemMa OomnpeneseHusi, HaCKOJIbKO
JOJDKHBI OBITH TMPOW3BENCHBI BIIOKCHUS, MO3BOJISIONINE MEPEBECTH MMYIIECTBO W3
pekuMa JIMYHOW COOCTBEHHOCTH B PEKUM COBMECTHOM cOOCTBEeHHOCTH. CyINpyru
Cylbl MO-Pa3HOMY OLEHMBAIOT 3TOT BONpPOC. M MOATOMY CTOUT KOHKPETH3UPOBATH
3TOT Bompoc B 3akoHe. [Ipennaraem BHectu cienyronue aonoiaHenus B cr. 37 CK

P®: «uMy11ecTBO KaXka0ro U3 CyNpPyroB MOKET ObITh MPU3HAHO UX COBMECTHOM COO-
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CTBEHHOCTBIO, €CJIM OYJEeT YCTAaHOBJIEHO, YTO B MEepHOJ Opaka 3a CYeT OOILEro umy-
[IECTBA CYNPYTOB WM UMYIIECTBA KaXKIOTO U3 CYNPYroB JHOO TpyJa OJHOTO U3 CY-
NpPYroB ObUIM MPOM3BENICHBI BIIOKEHHS, 3HAYUTEIBHO YBEJIUYUBAIOIINE CTOMMOCTD
ATOTO HUMYIECTBA (KAMUTAJIbHBIA PEMOHT, PEKOHCTPYKIIMS, MEepeoOOpydOBaHUE U
JpyTHe).

3HAUUTETHFHBIMHU BIIOKCHUSIMU MPU3HAIOTCA TE€, KOTOPbIe ObUIM MPOU3BEICHBI
Ha cymMMy He MeHee 1/2 ctouMocTu 3Toro umymectBa. CTOMMOCTh HMYIIIECTBA OIpe-
JESEeTCS HAa MOMEHT MOa4H HCKOBOTO 3asBIICHUSY.

B nenoM mopsnok peryiaupoBaHusl pasjiesia UMYIIECTBA CYNPYIroB, OBIBIINX
CyIPYrOB OXBaThIBAETCS HE TOJbKO HOpMamu CemenHoro koaekca PO, HO u MHOXe-
CTBOM HOPM JOTOJIHUTEJIbHBIX HOPMATHUBHO-IIPABOBBIX AKTOB, UTO HEMOCPEICTBEHHO
YCIIOKHSET MPOLIECC pa3/iesa UMYIIECTBA CyNPYTrOB, OBIBIIMX CYIPYTOB.

[ToaBons utoro, xouercs 0OpaTUTh BHUMAHUE 3aKOHOJIaTENs Ha TPOOJIeMbI pe-
T'YJIUPOBAaHMS pas3jieia UMYIIEeCTBa CyNnpyroB, ObIBIIUX cynpyroB. CTouT nepepado-
TaThb HEKOTOPBHIE HOPMBI B 3TOM 00JIaCTH, KOHKPETU3UPOBATH HEKOTOPHIE MPOOIEM-
HbIe BOMpOCchl. Oco00 y/eTuTh BHUMAaHUE HETOCPEACTBEHHO MOPSAKY pasjiesia uMy-
IIECTBA CYIPYTOB, OBIBIINMX CYNPYroB. PacliupuTh W MOSICHUTh HEKOTOPHIE CTATHU

CK P® o paznene uMmyniecTna.
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