





PE®EPAT

bakanaBpckas pa6ota comepxut 70 c., 39 HCTOUHHKOB.

CEKPET ITPOM3BOJICTBA, HOV-XAY, HCKJIIOUUTEJILHOE ITPABO,
I'PAYXXTAHCKO-TIPABOBOM PEXKUM

[lenpro paboTHI ABISETCS N3YUCHHE COBPEMEHHBIX TIPOOIJIEM MTPABOBON OXpaHBI
HOY-Xay Ha 3aKOHOJATEJILHOM YPOBHE M Ha YPOBHE MMPUMEHEHHUS OTEYCCTBEHHOTO 3a-
KOHO/IAaTEIIbCTBA.

OcHoOBHBIE 337]a41 BBIITYCKHON KBATU(PUKAIIMOHHON pabOTHI:

1) U3y4nTh UCTOPHIO, OCHOBHBIC TIOHATHS U TIPU3HAKU CEKPETa IMIPOU3BOJICTBA,;

2) IpOaHaIM3UPOBATh CYITHOCTh IPAXKIAHCKO-TIPABOBOTO PEKUMA,;

3) paccMOTpeTh TpaHMIBI JICHCTBUS HCKIIOUUTEIBHBIX IIPaB Ha CEKpET
TIPOU3BOJICTBA,

4) u3y4nTh BO3HMKHOBEHHE, M3MEHEHHEC M IPEKpAIlCHHE MpaB Ha CEKpeT
MIPOU3BOJICTBA U IPYTHE.

OOBEKTOM HCCIEAOBAHUS SBIISIFOTCS OOIIECTBEHHBIE OTHOIIEHUS, KOTOPBIE 00-
pasyrorcs B cpepe MpaBOBOTO PETYIMPOBAHUS CEKPETa MPOU3BOACTBA (HOY-XaY).

MeTom00THYECKYI0O OCHOBY HCCJICIOBAHHS COCTaBJISICT COBOKYIMHOCTH JHa-
JIEKTUYECKOTO ¥ CUCTEMHOTO METOo/1a uccienoBanus. biaromgaps stum meToiaM B pa-
0oTe OyayT paccCMOTpEHBbI OOIIECTBEHHBIC SIBJICHUS U MPOIECCH B MOCTOSIHHOM HX
Pa3BUTHH M B3aUMOCBSI3H.

[IpakTuueckas 3HAUUMOCTh pabOThl. OHA OCHOBBIBACTCS HA YCTAHOBJICHUH
BO3MOYKHOCTH MCITOJIb30BaTh C(POPMYIMPOBAHHBIC BBIBOJBI JIS JAIBHEHIIIETO U3y4e-
HUS 3aTPOHYTHIX MPHU UCCIICIOBAHUU MTPOOIIEM.

CTpykTypa IUIIIIOMHONM pabOThl COCTOUT U3 TPEX TJIaB, BBEICHMUS, 3aKIIOUCHUS

N CIIMCKAa UCIIOJBb30BAaHHBIX HCTOYHHNKOB.
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BBE/JIEHHE

Cekper mpou3BOJICTBA IMIMPOKO MPUMEHSETCS NPEANPUHUMATEISMA B CaMbIX
pa3HbIX cepax W MOXKET NaTh HEKOTOPOE MPEUMYIIECTBO IMepe] KOHKYPEHTAMH.
bpems 3amuThl CBEICHU, SIBIIIIOIIMXCS HOY-Xay, B IEPBYIO OYEPE/lb, JICKUT Ha Ipa-
BooOnanarene. B aToil cBsi3u clieqyeT 3HATh, UYTO HEOOXOAMMO AJIS NPU3HAHUS WH-
dbopmanuu HOy-Xay W KaKhue MEphl MOTYT OBITh MPEANPUHSITHI U CUATAIOTCS J0CTa-
TOYHBIMU JJISI €70 JAJbHEUIIEH 3aIUThI.

KonnuecTBO MHIIMAEHTOB, CBSI3aHHBIX C MOTEpeil KOH(UACHIIMATLHON UHPOP-
Malli¥, KaXAbld TOJl YBEJIMYMBAETCs.. B OONBIIMHCTBE CillyyaeB yTekaeT uHpopma-
1S O IEPCOHANIBHBIX JAHHBIX KIMEHTOB Pa3JIMYHbIX KOMITaHUH. Yalle BCero JaHHbIE
pasriamarT IeUCTBYIOIINE WU OBIBIINE COTPYAHUKN KOMITAHUM.

AKTYyaJIbHOCTh T€MbI UCCJEAOBaHUA. B COBpEMEHHOM MHUpE HApyUIEHUE MpPaB
CyOBEKTOB MPEANPUHUMATENHLCKONU JCSATEIIBHOCTH B O0JACTH 3alllUThl MHPOpMaALIUU
CUJILHO pacmpocTpaHeHbl. Yale Bcero mocsraTeabCTBa COBEpIIAIOTCS Ha MHQPOpMa-
M0 B 00JIACTH KOMMEPUYECKOW TaWHBI. YTedKa Ba)XHOW HMH(OpMAIMK TPUBOIUT K
NOTEPU YaCTH NPUOBLIH.

B oTedyecTBEHHOM 3aKOHOJATENHCTBE TAKKE BCTPEHAIOTCS KOJUIU3UHU B 00JIaCTH
naHHOM mpooOnematuku. OcoOble pa3HOTNIacUs BCTpeUaroTcs Mexay [ pakaaHCcKuM
Konexkcom Poccuiickoit denepanuu (ganee - 'K P®D) u deaepanibHbIM 3aKOHOM OT
29.07. 2004 Ne 98 — @3 «O xommepueckoil TaitHe» (fanee — 3aK0OH 0 KOMMEPYECKOM
TaiiHe). B Toxe Bpems B 00JacTy 3alUThl UHTEIUIEKTYaIbHbBIX MpaB MPOOJIEMHBIMU
BOIIPOCaMU SIBJISIIOTCS: BOIIPOC MPABOBOM OXPaHbI U 3alIUThI HOY-Xay.

Haydnas HoBU3HA HcclieIoBaTeIbCKOM paboTel. HeoOxommMo mpoanamm3upo-
BaTh YU4E€OHYIO JIUTEPATYPY U Cy/I€OHYIO TPOOJIEMATUKY IO JaHHOW TEME U Ha OCHOBE
MOJIYYCHHOTO pe3yJbTaTa MPEeAJIOKUTh CIIOCOOBI YIYUIIEHUSI OTEYECTBEHHOTO 3aK0-
HOJATEIbCTBA.

OOBEKTOM HCCeIOBAHUS SIBISIOTCS OOIIECTBEHHBIE OTHOIICHUS, KOTOPBIE 00-
pa3yroTcs B cepe MpaBOBOTO PETYIMPOBAHUS CEKPETa MPOU3BOJICTBA (HOY-Xay).

HpCI[MCTOM ,ZIPIHJIOMHOﬁ pa6OTBI SABIIAIOTCA HOPMATHBHO-IIPABOBBLIC aKTLI, PC-



TJIAMEHTHPYIONTHME BO3HUKHOBEHHE, N3MECHECHUSI U MPEKPAIECHUS TPAKITAHCKUX TIpa-
BOOTHOIIIEHUH B c(hepe UCTIOIb30BAHUS HOY-XaYy.

[lenpro paboTHI ABISETCS U3YUCHHE COBPEMEHHBIX MPOOJIEM MPaABOBOM OXpPaHBI
HOY-Xay Ha 3aKOHOJATEILHOM YPOBHE M Ha YPOBHE MPUMEHEHHUS OTEYECTBEHHOTO 3a-
KOHO/IaTEJIbCTBA.

JIJis BBIMOTHEHUSI YKa3aHHOW eI HEOOXOJUMO BBITIOJHUTH CIICAYIOIINE 3a-
Jlauu:

1) U3y4uTh UCTOPHIO, OCHOBHBIC TIOHATHS U TIPU3HAKU CEKPETa IMPOU3BOJICTRA,

2) pOaHAM3UPOBATH CYIIIHOCTh TPakIaHCKO-TIPABOBOT0O PEXKUMa,

3) U3y4YHTh BO3HUKHOBCHHE, M3MCHCHHE M IPEKpalllCHUE IIPaB Ha CEKpeT
MIPOU3BOJICTBA , & TAKXKE PACCMOTPETH IPAHUIIBI JEHCTBUS UCKIIOYUTEIBHBIX MTPaB HA
CEKpEeT MPOU3BO/ICTBA,

4) u3y4uTh Tepeaady MpaB Ha CEKPETHOE MPOU3BOCTBO, BBISBUTH MPOOJIEMbI
nepeiauun mpaB Ha CEKPET MPOU3BOJICTBA;

5) nmpoaHaIM3UPOBATh IOPUIMYECKYIO OTBETCTBEHHOCTh 3a HApyIICHHE IPaB B
cdepe UCTIOTB30BaHMSI CEKpPeTa MPOU3BO/ICTBA;

6) yCTaHOBUTH TPakIaHCKO-TIPABOBYIO 3aIMTY IPaB Ha CEKPET MPOU3BOJICTBA,;

7) M3y4uTh MOHATHE TPAXKIAAHCKO-NIPABOBON OTBETCTBEHHOCTH 3a HApyIICHHE
mpaB Ha CEKPET MPOM3BOACTBA, M PACCMOTPETh (OPMBI TPaKJaHCKO-TIPABOBOM
OTBETCTBEHHOCTH,

8) y3HaTh OCOOCHHOCTH TPABOBOM OXpaHbl CEKpeTa MPOU3BOJCTBA B
MIPEANPUHAMATEITHLCTBE.

MeTo10TOTHYECKYI0 OCHOBY HCCIICZIOBAHHUS COCTaBIISIET COBOKYITHOCTH JHa-
JIEKTUYECKOTO M CUCTEMHOTO METO/1a uccienoBanus. biaromgaps stum metoaM B pa-
0oTe OyayT pacCMOTPEHBI OOIIECTBEHHBIC SIBJICHUS W MPOIECCHI B MOCTOSHHOM MX
Pa3BUTHH U B3aUMOCBSI3H.

[To manHOM pobaemMe Beeraa ObUTH CIIOPBI U PA3HOTIIACHS, Ha aHATTU3 KOTOPBIX
MIPUBJICKAJIOCh BHUIMaHUE MHOTHX yUCHBIX-TIpaBoBenoB. Takux kak: M.A. bnusuen u
O.I1. I'aBpuoB.

HpaKTI/I‘IeCKaH 3HAaYUMOCTDb pa6OTBI. Ona OCHOBBIBaeTCsS Ha YCTAaHOBJICHHUN



BO3MOXKHOCTH MCTOJIb30BaTh C(HOPMYJIMPOBAHHBIE BBIBOJIBI JJIs1 JAIBHEUIIIETO U3y4e-
HUS 3aTPOHYTHIX IPU UCCIIEI0BAHUU MPOOIIEM.
CrpyKTypa IUIIIOMHOM pabOThl COCTOUT U3 TPEX TJ1aB, BBEICHUS, 3aKIIOUCHUS

H CIIMCKA UCIIOJBb30BAHHBIX HCTOYHHUKOB.



1 OBIIAA XAPAKTEPUCTHUKA CEKPETA IIPOU3BO/JICTBA KAK
OBBEKTA I'PAXKIIAHCKUX ITPAB

1.1 Cekper npomu3BoACTBa KAK 00bEKT IPa’KIAHCKOrO0 NMpaBa: MCTOPHS,
OCHOBHbIE NOHSATHS, PU3HAKHA

Haunewm ¢ onpeneneHust MOHATUS «CEKPET MPOU3BOJICTBA (HOY-Xay)». OHO pe-
riaMmeHTupyercs crtatbeit 1465 I'K ol JlaHHas cTaThs PETJIAMEHTUPYET, UTO CEKpe-
TOM TNPOU3BOJACTBA (HOY-Xay) SIBJISIOTCS CBEACHUS PA3IMYHOrO Xapakrepa (Ipou3-
BOJICTBEHHBIC, TEXHUYECKHE, SKOHOMUYECKHE, OpPTaHU3aIMOHHBICE U JPYTHE) O pe-
3yJbTaTaX MHTEIUIEKTYAIbHOM JESITEIbHOCTH B HAYYHO-TEXHUYECKOU cdepe u 0 CIio-
co0ax ocyliecTBICHUS NMPO(HECCUOHAIBHON AEATEIbHOCTU, UMEIOIINE ACHCTBUTEIb-
HYIO WJIM MOTEHUIHAIBHYI0 KOMMEPYECKYIO IIEHHOCTh BCIIEJICTBUE HEU3BECTHOCTH HUX
TPETHUM JIUIIAM, €CJIM K TaKUM CBEJEHUSIM Y TPEThUX JIMI] HET CBOOOIHOTO JIOCTyNa
Ha 3aKOHHOM OCHOBAHHUU U 00J1aJ]aTeNIb TAKUX CBEJACHUMN MPUHUMAET Pa3yMHbIE MEPbI
JUTsl COOMIONIEHUsT UX KOH(HUICHIIMATBHOCTH, B TOM YHCIIE€ IyTEM BBEICHUS PEKHUMa
KOMMEpPYECKOW TANHBI.

[Tpr3HakamMu JaHHOTO UHCTUTYTA SIBISIOTCS:

1) kak yKa3pIBaJOCh paHee CBEACHUS MOTYT OBITh JIFOOOTO XapakTepa, B TOM
YyHUCIie pe3yJbTaThl HHTEIUICKTYaIbHOM JIEATeIbHOCTH B HAy4YHOU cepe, a TakKe UH-
dbopmarius o criocodax U METoIaxX peaanu3aiuy IpodeccnoHaIbHON AeATeIbHOCTH;

2) Ha TaHHOM JTare WM B JajibHEHIIeM WHGOpMAIUsA COACPIKUT KOMMepUe-
CKYIO LIEHHOCTB;

3) TpeThH JHIIA HE 3HAIOT O JaHHOW MH()OPMALINY;

4) nadopmariysi, B OTHOIIICHUH KOTOPBIX 00JIaaTe]IeM TAKOBBIX BBEACH PEIKUM
KOMMEPYECKOU TalHbI.

B ToXxe BpeMsi MCKIIIOUMTENIBHOE MPAaBO Ha CEKPET MPOM3BOACTBA MPUHAJIJIC-
KUT:

1) mpaBooOIaIaTENIO0 CEKPETa IPOU3BOICTRA,;

! Ipaxmanckuit konexe Poccmiickoit denepamun (dacts gerBepras) ot 18.12.2006 Ne 230-®3 (8 pex. oT 05.12.2022 Ne
503-D3) // Cobpanue 3akononarenbctea PD. 2006. Ne 52 (u. 1). Cr. 5496.
2 TepentseB A.B. Ipaxpanckoe npaso. CII6 : CIIGIAY, 2021. C. 49.
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2) cyOBbeKTy, KOTOPBIN XOPOIIIO M HE3aBUCUMO OT APYruX obiamaTeneii cekpera
IIPOM3BOJICTBA SIBISETCS oOianaTeneM HH(OpMaIMe, COCTaBIAIOMIEH CoAepKaHHe
CEKpeTa MPOU3BOJACTBA;

3) paboTonaTeinto, B TO BpeMsl €CIIM CEKPET MPOM3BOACTBA OBLIT CPOPMYITHPO-
BaH paOOTHHUKOM B CBSI3M C peaju3allMel UM CBOMX TPYJOBBIX OOSI3aHHOCTEH WIH
OTIPEJICIICHHOI0 3a/IaHMsl, KOTOPOE eMy Hopy4all paboToAaTeNb JIMYHO;

4) moapsTIHKY (TO €CTh, HCIIOJIHUTENIO), B TOM CHTYyaIlMH, KOTJIa CEKPET Mpo-
M3BOJICTBA OBLI Mepe/iaH B MPOIEcce pean3alu 1oroBopa. Hampumep: norosop Ha
BBITIOJTHEHNE HAYUYHO-UCCIIEI0OBATEIbCKUX, ONBITHO-KOHCTPYKTOPCKUX, TEXHOIOTHY -
CKHMX paloT, 1100 MO TOCyAapCTBEHHOMY WJIM MYHHUITUIIAIbBHOMY KOHTPAKTY ISl TOC-
YIApPCTBEHHBIX MM MYHHUIUITAIBHBIX HYXKI .

PaccmoTpum cpok IEMCTBHS MCKIIIOYUTENBHOrO npaBa. OH JEHUCTBYET A0 Iie-
puoja, moka coxpaHsiercs KoHbuaeHIMaIbHOCTh HHGopMaruu. [locie Toro kak cBe-
JeHus: OyJIyT yTpadeHbl MpeKpaliaeTcsi UCKIIOYUTEIHHOE MPaBO Ha CEKPET Mpou3-
BOJICTBA JIJIs1 BCEX CYOBEKTOB TAHHBIX OTHOIIICHUIA.

CBeneHus, KOTOPhIE COCTABIIIOT KOMMEPYECKYIO TailHy, MPHU3HAETCS MPOU3-
BOJICTBEHHOM TalHOW, MM KakK pernameHtupyercs crtatberd 1465 I'K PO «HOoy-xay».
I'K P® pomonusercs 3aKkOHOM O KOMMEPUYECKOM TaiiHe B 00JacTH OTHOIIEHUM CO-
CTaBJIAIOT TPOU3BOJICTBEHHYIO TalHY.

3aKOH O KOMMEPUYECKOM TallHE YCTAHABIMBAET, YTO IO/ JAHHBIM ONPEIAECIECHNU-
€M TIOHMMAeTCs PEKUM KOH(HICHIMATbHOCTH HHpOpMaIuK, Onarogaps KOTOPOU
BJIaJI€JICl] YBEJIMYMBAET CBOM 10XOJ WIIM MOIy4YaeT MPUObLIb.

JI71s1 TOro, 4TOOBI CBEJICHHS CTAJIM KOMMEPYECKOW TaltHON HEOOXO0AUMO MTPOBE-
CTH Psii KOMIUIEKCHBIX paboT. X OCHOBHOW 3a/iadeil SBISETCS BBITIOJHEHHUE padoT
M0 YCTPAHEHHIO MOHOTIOJNUM Ha WH(OpPMAIIHIO, a TaKKe JMKBUAAIUIO JOCTYNa K UH-
dbopmanyy TOCTOPOHHUM JiuIaM. TakuM 00pa3zom oOpasyeTcsi KOHPUACHIINATHHOCTD
uHdopMaIuu.

Orcrona, MOXKHO CIIeNaTh BBIBOJ O TOM, YTO CEKPET MPOU3BOJCTBA WIH «HOY-

Xay» SBJISIETCS KOMMepUYEeCKOoN MHpOpMaInei, KOTopas He MOXKET OBITh pasrJjalieHa

¥ JOkma SLA. I'paxxpanckoe npaso. Yacts BTOpad. M. : PHOP: UTHOPA-M, 2020. C. 102.
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TpeThUM JHmaM. TO €CTh JAaHHBIMH CBEJCHHSIMHU MOTYT 00JaJaTh TOJBKO OIpee-
JeHHble auna. JlaHHble AEMCTBUS peanu3yroTcs B CTPOro B 3aKOHHOM nopsiake. Cek-
peT MPOU3BOJICTBA CTPOTO 3AIMPEIICHO pa3riamaTh MIOCTOPOHHUM JIMIAM.

Ha npakTuke onpeneneHue «HOy-xay», 4aCTO MyTAT ¢ 00bEKTaMU IMATEHTHO-
ro npasa. Heo0XxoIMMO paccMOTpETh OCHOBHBIE OTJIMYUS MEXKY JaHHBIMU MHCTHUTY-
TaMH.

Heo0xoaumMo OTMETUTh, YTO «HOY-Xay» MMeeT 0oJiee YHUBEPCAIbHBIA Xapak-
Tep. DTO OCHOBBIBAETCSI HA TOM, YTO OTEYECTBEHHOE 3aKOHOIaTEILCTBO MO/ U300pe-
TEHUSIMU, TIPOMBIIIUICHHBIMU 00pa3liaMu U JPYrUMH OObEKTaMU MHTEJUICKTYaIbHON
COOCTBEHHOCTH YCTAaHABIIUBAET ONPEEICHHBIE CBEJICHUS, TO O] MOHATUEM CEKpeTa
IPOU3BOJCTBA MOXKHO IMOJABECTH JII0OOYI0 MH(pOpMalHio, KoTopas OyJeT CBsi3aHHA C
mpou3BoACTBOM. Kak yka3pIBanoch paHee, IPUMEPOM MOXKET CIIYKUTb: TEXHOJIOTH-
yeckas MH(opMmalus, yrnpasiieHue, (GUHAHCHI U APYTUE BUJABI JACATEIHHOCTU MPE/I-
npuHuMarens. TeM He MeHee, NaTeHTOCIOCOOHbBIE PEUICHHs TOXKE OTHOCATCS K CeK-
peTy NpOnu3BOACTBA.

Hopwmsbl 3ak0HOAATENBCTBA YETKO YCTAHABIMBAIOT IPABUJIA, KOTOPHIE TOJKHBI
COOTBETCTBOBATH CBEJICHUA JJIA MPEIOCTABICHUSI €l MPaBOBOM OXpaHbl KaK OOBEK-
TaM NaTEHTHOTO MPaBa.

[IpaBuna oxpanbl ctporo periaamenTupoBanbl 'K PO. Undopmarnus 3ammuiia-
€TCsl pa3JINYHBIMU TEXHUYECKMMHU criocobamu. Bce 3aBHCHUT OT Tumna MHGOpPMALINH,
KOTOpasi Hy’KIAeTcsl B OXpaHe.

HcknrounTenbHOe MpaBoO Ha U300pETEHUE, MOJIE3HYI0 MOJENb U MPOMBIIILIEH-
HBII 00pa3zel; oOpa3zyeTcs Ha OCHOBAaHHMHM TOCYJIAapCTBEHHOM peructpanuu. Ee ocy-
IIECTBIISIET YIOJIHOMOYCHHBIN OpraH roCy/IapCTBEHHON BJIACTU B 00JIACTH WHTEJUICK-
TyaJIbHOU COOCTBEHHOCTH.

OOBEKT CO37aCTCs JIMIIOM C YETKOM I11eNbi0. Eif MOXKET SBIATHCS TOCTHXKCHHE
KaKOM-TO TEJIH WK TIOJTy9CHHE MPUOBLIH.

OTtevecTBEHHOE 3aKOHOJIATEIBCTBO B 00JIACTU «HOY-Xay», peajiu3yeTcs B CO-
OTBETCTBUU C MOJICTISIMU KaK UCKIIOUNTEIBHBIX, TaK U 0053aTEbHBIX MTPABOOTHOIIIE-

HUU.
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Cpok oxpaHbl CEKpeTa MPOU3BOJICTBA SIBJIIETCS HEOTPAHUYECHHBIM.

[IpoBepka OXpaHIEMOCTH CEKpeTa MPOU3BOACTBA NPOXOJUT HE KaK CICIUATb-
Hasi IpeJBapUTEIbHAS TIPOLEAYyPa, @ TOJIBKO B TE€X CIydasix, KOrja MmpaBo Ha CEKpeT
MPOU3BOJICTBA HAPYIIECHO WJIM OCIAPUBACTCA U TPEOYETCs] YCTAHOBUTH, CYIIECTBYET
JIM OHO BOOOIIE .

Hecmotps Ha To, 4TO Kaxkaas uHGoOpMaIys, KOTOpas OTBEYAET KPUTEPUSIM, pe-
IJIaMEHTUPOBAHHBIX B HaYaJie TJIaBbl, MOMAJIET MOJ ONPEACICHUE «HOY-Xay», CYIIIe-
CTBYIOT MCKJIFOUCHHUS U3 COBOKYITHOCTH MH(OpPMAIINK, KOTOPbIE HE MOTYT MOIaaaTh
MO/ 3aIIUTy KOMMeEpueckou TaiHbl. Ha ocHOBaHMuM cTaTthu 5 3akOHa O KOMMeEpUe-
CKOU TaifHe peXKUM KOMMEPYECKON TallHbI HE MOKET OBITh YCTAHOBJIEH B OTHOLICHUU
cneayroieit naHGopMaIuu:

a) KOTOpasi BKJIFOYEHA B IOPUINYECKUE JOKYMEHTBI FOPUANYECKOTo Jiniia. B 10-
KYMEHTax JTOJDKEH MOJTBEPKAATHCS (PAKT BHECEHUS 3aMUced O IOPUANYECKUX JIMIaxX
Y MHJIWBUAYaJbHBIX NPEANPUHUMATEIEH B COOTBETCTBYIOIINE IOCYAapPCTBEHHbBIE Pe-
€CTpBHI;

0) comeprkaBirecss B JOKYMEHTAX, JMAIOIIUX MPABO HA OCYIIECTBIECHUE TPE]I-
MPUHUMATEJILCKON JeATeTbHOCTH;

B) O COCTAaBE UMYIIIECTBA YHUTAPHOTO MPEAPUSITHS;

) O 3arpSI3HEHUU OKPYIKAIOLIEN CPEIbI;

1) O KOJIMYECTBE COCTaBa COTPYIHUKOB;

€) 0 JoJrax paboToxaTels U TaK Jalee’.

TeM He MeHee He0OXOMMO OTMETHUTh, YTO MOJIb30BAHUE CEKPETOM MPOU3BO/I-
CTBa TPETHUMHU JIMIIAMHU, MOXKET OCYIIECTBIIATHCS B YCTAHOBIICHHOM 3aKOHE MOPSJIKE.
[Tonp30BaHME MOJDKHO OBITH PEATM30BaHO, JOOPOCOBECTHO U HE3aBUCUMO OT JAPYTHX
oGnaznarereii cekpera IpOH3BOACTBA’.

3anpenaeTcs MOJIb30BAThCS CEKPETOM MPOU3BOCTBA JIMIIAM, KOTOPHIE:

a) CBA3aHbI C BJIAJICIABICM CCKPCTa COOTBCTCTBYIOIIUMU 00s13aTeNILCTBAMH 110

* Anexcees O.A. [TpaBo uHTEIIIEKTYaIBHOM coOcTBeHHOCTH: T. 4. [latentHoe mpaso. M. : CratyT, 2019. C. 102.

® Pomanosa E.H. I'paxanckoe npaso. OcoGennas gacts. M. : PUOP: UTHOPA-M, 2020. C. 90.

6 I'aBpuioB . [IpaBoBas oxpaHa ceKpeToB pou3BoAcTBa B Poccuu: kputnueckuii ananus // Xoszsiicto u npaso. 2018.
Ne 8. C. 3.
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KOH(HUICHIIMATEHOCTH;

0) muIiaM, KOTOPBIC TIOMYYMIIA TOCTYN K MH(GOPMAIMK U3 CEKpeTa MPOU3BO/I-
CTBa HE3aKOHHBIM ITyTEM (HapUMep Kpaxa).

JlaHHBIA 3ampeT ACUCTBYIOT 1O MOMEHTA IMOKa MHGOpMAIHs U3 CEKpeTa Mpo-
M3BOJICTBA HEe cTaynia oOmenoctynHoil. Ho nmake B 3TOM cilyyau MOJb30BaHHE €l
JIOJDKHO COOTBETCTBOBATH YECTHBIM OOBIYASM B NMPOMBIIIJICHHBIX U KOMMEPYECKUX
nemax’,

B Toxe Bpemsi koMMepueckas TailHa He JOJDKHA ObITh O(UIIMATIBLHO MPU3HAHA
OXpaHsIEeMOM, a TaKXKe He TpeOyeT roCcyAapCTBEHHOM perucTpanuu. YIiaTa rocyaap-
CTBEHHOU MONIIMHBI TAK)KE HE HY)KHA.

K mepam 3amuThl uHGOpMaIIUK CeKpeTa MPOU3BOJCTBA OTHOCSITCS CJIEIYIONTUE
JICVCTBUSL:

1) ycTaHOBJICHHE CIHCKA U COCTaBa KOH(MHUICHIIHATLHOW HHPOPMAIINH;

2) IpensATCTBHE JOCTyNa K KOH(DUICHIMATBHON HH(POPMAIMKA C TOMOIILIO
OTIpEJICIICHHS CTICITHAIBHOTO MTOPSAKa OOpaIeHus C Hel;

3) KOHTPOJIb 3a MOPSIIKOM;

4) pukcupoBaHUe KOJIUICSCTBA JIUI], KOTOPhIC HMEIOT JOCTYI K HH(POPMAIIUH;

5) ocylimecTBIeHHE KOHTPOJIS TPYAOBBIX OTHOIICHUH MEXKIY COTPYIHUKAMHU H
paboromareneM B 00J1aCTH paccMaTpUBAEMOM MpoOIIeMaTHKe;

6) nanmucanrne rpuda «Kommepueckas TaiiHa» Ha MaTepHAbHBIC HOCHUTEIIH,
coepraliie KOHMUICHINAIbHYIO HHPOPMALIHIO X MHOTOE APYroe’.

Mepsl o 3amuTe KOH(PUIACHIMAIBHOCTH WH(POPMAIUA CUUTAIOTCS Pa3yMHO
JIOCTaTOYHBIMH, €CJIH:

1)ecnu K CBEIEHHUSM, COCTABJISIONIMM CEKPET MPOU3BOACTBA HET JOCTYIa
WHBIM JHIaM (32 UCKIIOYEHUEM CIy4YaeB, KOrJa BIaJeell Aajl CBOE JIMYHOE COTJia-
cue);

2) COTPYIHUKA HMMEIOT IMPaBO HCIOJIb30BaTh KOH(DHICHIMAIbHYIO HH(pOpPMAa-

LMIO U NepeAaBaTh €€ KOHTpAreHTaM, He Hapylias pekuMa KOMMEPUYECKOM TalHBI.

" lla6nosa E.T. [TpaBo unTeekTyansHoi coocrBeHHocTr. M. : DJIMHTA Uzn-Bo Ypan. yu-ta, 2022. C. 70.
8 IOpxoe C.K Bompocy o mpaBoBOi 0XpaHe CEKPETOB MPou3BoAcTBa (HOy-xay) // IC. TIpoMbinuieHHass COOCTBEHHOCTb.
2018. Ne 11. C. 31.

13



B Toxe Bpemsi pabOTHUK HECET CIEAYIoNne 00SI3aHHOCTH:

a) coO0IaTh KOMMEPUYECKYI0 TalHy U PEKUM KOH(MUICHIIMATLHOCTU, KOTO-
PBI yCTaHOBUII pabOTOATENb;

0) HHUKOMY HE UMEET IpaBa pasriamiaTh CEKPETHBIE CBEACHUS, a TAKXKE HE UMe-
€T MpaBa UCIOJIb30BATh UX B JIMYHBIX LIEIISX;

B) B Cllydad pacTOpPXKEHUSI TPYAOBOTO JIOTOBOpa PaOOTHUK JIOJKEH IMepeaaTh
BCE MMEIOIINECS MaTepuaibl, KOTOPbIE BKIIOYAIN B ce0s KOH(PHUIECHIIMANIBHYIO HH-
dopmarmo’.

B toxe Bpemsi paGoTomarenb 00si3aH MPeIOCTaBUTh paOOTHUKY BCE HEOOXO-
JTUMBbIE YCIIOBUS ISl pabOThl ¢ TAKUM POJOM MH(POPMAIMHU. ITO JOIKHO YETKO pe-
IJIaMEHTUPOBATHCS TPYIOBBIM IOTOBOPOM MEXKIY PaOOTHUKOM U paboTOoAaTENEM.

JlaHHbIe NEeWCTBUS HEOOXOIUMBI U YCTPAHEHUS B JalbHEHIIEM TPYIOBBIX U
UHBIX crnopoB. COTpyIHUK OpraHU3alUd, KOTOpas COJAEPKUT KOMMEPYECKYIO WH-
(dopMaruio, NepCOHANIbHBIE TaHHBIE U TaK Jlajee, JOHKEH MOHUMAaTh KaKhe JTaHHbIE
ABJIAIOTCS CEKPETOM IMPOMU3BOJCTBA, JOJDKEH OTACNATh MX OT OOIIEIOCTYIHBIX JaH-
HeIX. OH HEe MMEeT IpaBa IO0JIb30BATbCA UMU JUIsI CBOCH BBITOJABI U IEpeaBaTh €€
JIPYTUM JUIaM. Y CTaHOBJICHHE JAHHBIX MEP B JIOTOBOPE MEXAy PaOOTHHUKOM M CO-
TPYAHUKOM TOMOKET M30exkaTh MpaBOHAPYIIEHUH U HEJTONOHUMAaHUN MEXIy CyOb-
€KTaMU TPYJIOBbIX OTHOILICHUH.

1.2 CymHOCTB IpaaaHCKO-IIPABOBOI0 PEeKUMA

JlanHsiil maparpad He0OX0IUMO HAYaTh C TOTO, YTO MEXKIY CyObEKTaMU MOTYT
BO3HHUKHYThH JII0OBbIE MpaBoOoTHOLIEHUd. [lopsanok ux peanusanuu, paspenieHue cro-
POB U MHOTO€ APYTro€ periaMeHTUPYIOT HOPMBI IIpaBa pa3audHbix oTpaciei. [IpaBo-
OTHOILIEHUSI MOTYT OBITh KaK TPYJIOBbIE, TPAXk/IaHCKHUE TaK U MHOTHE JIpYyTHE.

UToObl MOHATH K KakOW OTpaciid OTHOCSTCS MPaBOOTHOILIEHHUS HEO0OXOIUMO
YCTaHOBUTH MPEIMET U METOJl PeryaupoBaHus. Bo MHOTHUX cilyyasix 3TO SIBISETCS

< 10
OYCHB ITPOCTO U MOKET OIIPCACINUTD HEC TOJIBKO CIICHHUAJIBHO 06yT—IeHHLII/I IOpUCT .

’ Bnamumuposa O.A. I'paxknanckoe mpaBo. OcobOeHHast 4acTh (OTAENbHBIE BUIBI 00s13aTenbeTB). Camapa: Camapckuit
topuandeckuit nactutyT ®CHUH Poccun, 2020. C. 89.

% Kasauenox O.II., ITonomaper C.C. OObeKTHl TpaXIaHCKUX MNpaB B obOmied Teopuu npaa // CounanbHO-
9KOHOMHUYECKHE W MPABOBBIC OCHOBBI Pa3BUTHsI COBpeMEeHHOro obiectBa. COOpHUK cTaTeil MexxayHapoaHOW Hay4HO-
npakTudeckoi konpepenuun. Ilensa: zn-so «Hayka u [Ipocserenue», 2018. C. 130.
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OcHOBO# TPABOOTHOIICHH SIBISIETCS COTJIAIICHUE (JOTOBOpP) MEXAY CyOBEeK-
TaMu. MM MOXxeT ObITh Kak TPyJOBOM, TaK U TPaxAaHCKO-TIPaBOBOM Aorosop. Mcxo-
Il U3 BUJA JOTOBOpA YCTAHABIMBAETCS KaKUMU HOPMaMM IIpaBa PeriaMeHTUPYIOTCA
OTHOUIEHUS.

Eciu Mexny CTOpOHaMU BO3HUKAIOT TPY/IOBbIE OTHOLIEHMS, TO OHU yCTaHaB-
JIMBAIOTCSI HOPMaMU TPYZOBOro npasa. OTHOLIEHUS MEXIY COTPYIHHUKAMU, a TAKXKE
¢ paboToiaTeneM MOTYT PeriiaMEHTUPOBATHCSI BHYTPEHHUMH aKTaMH.

Eciu Mexay CTOpOHaMHM 3aKIHOYEH TPaKIaHCKUM JOrOBOP, TO JIaHHBIE OTHO-
HIEHUS] PErJIaMEHTUPYIOTCSI HOPMaMHU TPaKJaHCKOIrO MpaBa. 3/1€Ch YCTaHABIMBAETCA
JO3BOJIUTENbHBINA NPUHLMI peryaupoBanusi. OCHOBHBIM 3B€HOM B JIaHHBIM OTHOIIIE-
HUSX SIBISIFOTCSI UMYILECTBEHHBIC OTHOLIEHUS MEXAY CTOpoHaMu. I'pakaaHckue oT-
HOILIEHHSI B OOJBIIMHCTBE ClIydasiX peryiaupyrorcs Hopmamu ['K PO.

I'K PO sgBnsercs BenylmMM HOPMAaTHBHO-IIPABOBBIM aKTOM B OTE€YECTBEHHOM
3aKOHO/IATEJIbCTBE, a IIABHOE OH SIBJISIETCS] BEAYLIUM B 00JIACTH IPa’KIAHCKOTO Ipa-
Ba. OH COCTOUT M3 YeThIpeX YacTeil. Bce nHble HOpMATUBHBIE JOKYMEHTHI B 00J1aCTH
I'pa)KJaHCKOI'O ITpaBa He JOJDKHBI IPOTUBOPEYUTH HOpMaM JaHHoro Kozgekca.

[Ipu 3akit0oueHHE TPAKIAHCKOTO JOTOBOPA, BOZHUKAET IPakIaHCKO-IPaBOBOM
pexxuM. 371ech CYyObEKThl JaHHBIX MPABOOTHOIICHUMN SIBJISIOTCS paBHbIMH. JlaHHBIE
OTHOUIEHUS! BO3HUKAIOT C LEJIBIO IMOJYYEHUS B3aMMHOW BbITOJbI. Bce ydacTHUKH
JAHHBIX OTHOIIEHWH SIBIIAIOTCS CAMOCTOATENbHBIMU CyObekTamu. Yarie Bcero aaH-
HbI€ TPAKJIAHCKUE OTHOIIECHHSI BO3HUKAIOT B CBSI3M C MMYIIECTBEHHBIMH OTHOIICHU-
SAMH.

OpnHako HEOOXOUMO OTMETHUTh, YTO OOBEKT U MPEAMET B JAHHBIX OTHOUICHU-
X MOTYT COBIIaJaTh. YKa3aHHbIE NIPABOBBIE PEKUMBI PA3IUYAIOTCS Ha OCHOBE 3Jie-
MEHTOB oTpaciu. Heo6xoauMo paccMOTpeTh oApoOHee.

Ob1ereopeTrnyeckast KOHLEIIUS OTPACIEBOI0 MPABOBOIO PEKKUMa BKIIIOUAET B
ce0st TakHe AJIEMEHTHI KaK:

1) oTpacieBoi METOI IPABOBOTO PETYIUPOBAHHUS,

2) OTpaclieBOWi MEXaHW3M IPABOBOIO PEryIUpPOBaHUsS (HECKOJIbKO METOJOB B

COBOKYITHOCTH);
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3) oTpacieBbie IPABOBBIC MPUHITUIIBI U TaK JTajice.

Tak:xe HEOOXOJUMO OTMETHUTh, YTO KJIFOYEBHIM MOMEHTOB B XapaKTEPUCTUKU
IIPABOBOIO PEKHUMa SIBIISIETCS] OTPACIEBOM MPEIMET.

['paxxpaHckoe MpaBo MOYKET TECHO B3aUMOJICMCTBOBATh C APYTUMHU OTPACIISAMMU.
DTO0 CBSI3aHO C TE€M, YTO NIPABOOTHOIICHHS MEXIY CYOBEKTaMU MOTYT ObITh CMEIIICH-
HBIMU T10 CTPYKTYpPE CBOUX JIEMEHTOB.

[IpaBOBBI peXUM HM3y4aeTCS YYEHBIMH B Pa3JIMYHBIX OTpacisax mnpasa. Mx
MHEHHUS HE BCEr/la COBIMAJAIOT APYT ¢ ApyroM. B ydeOHOU nuTepaType HET eAUHON
TPAKTOBKHU JIaHHOTO (peHOMeHa. PaccMOTpUM MHEHHS pa3HbBIX MPABOBEIOB.

[To muennto C.C. AnekceeBa IMPaBOBOM PEXUM — ITO MOPSAOK KOHTPOJIS, KO-
TOpPBI OCHOBAaH Ha MHOTOOOpa3HOM KOMILIEKCE MPAaBOBBIX cpefcTBax. OH CUUTAaET,
YTO TPaBOBOM PEXKUM XapaKTEpHU3yeT 0co00€ COYETaHHWE B3aMMHBIX MEXAY OO0
JI03BOJICHHUIA 1 3aIPETOB .

B toxe Bpemsa H.. Maty30B u A.B. MaibKo CUMTAIOT, YTO ITPABOBOM PEXKUM
MOHUMAIOT, YTO MPABOBOM PEKUM «ITO CrelMPUUESCKUN MEXaHU3M MPABOBOTO PETy-
nupoBaHus» ~.OH BKIIOYAeT B ceOsl CHCMHUANbHBIN MOPSIOK, KOTOPBI HALCNeH Ha
OTpeJIeJICHHbIEC BUIbI CYOBEKTOB U OOBEKTOB.

W3 mpuBeneHHBIX BBILIE OINPEACIICHUNA MOKHO CHENaTh BBIBOJA, O TOM, YTO
VMEHHO C MOMOUIBIO IIPABOBOTO PEXKUMA CKJIA/IBIBAIOTCS MPABUIIBHBIE TPAXKIAHCKUE
MPaBOOTHOIIEHUA. JJaHHBIN PEXKUM YCTAaHABIMBAET MpaBUiia MOBEACHUS KaXI0r0 U3
cyobexTa’’,

MHorue ydeHble MpaBoBebl B yUeOHOU JTUTEpaType YKa3bIBAIOT, YTO OOJIbIIE
MIPABOBOM PEXKHUM SBJISIETCS BO3MOXKHOCTBIO WJIA HEBO3MOXKHOCTBHIO COBEPILICHUS
KOHKPETHBIX JEUCTBHH (CIEI0K) ¢ 00BEKTaMH, BICKYIIIUX 32 COO0I M3BECTHBIN FOPU-
TUYEeCKUi (rpa’kJaHCKO-TIPaBOBOM) pe3yJbTaT, a TakKe HEOoOXOJIMMO MPU3HATH HE
BIIOJTHE 0OOCHOBAHHBIMH.

JlaHHasi TpaKTOBKA rpa)AaHCKO-IPABOBOr0 PEKUMa MOMOTAeT CAEIaTh BBIBOJI

O TOM, 4YTO OOBEKTOM TPAKJAHCKUX MPABOOTHOIIECHUH SBJISETCS MPaBOBOM peKUM

11 Anekcees C.C. I'paxmanckoe mpaso: B 2 T., T. 1. M. : Craryrt, 2018. C. 190.
12 Mary3oB H.W. Teopwust rocynapcrsa u nipasa. M. : Mznarensckuii nom «/leno» PAHXul'C, 2020. C. 103.
3 Tepentsen A.B. Ipaxnanckoe npaso. CII6: CIIGIAY, 2021. C. 49.
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pa3HBIX TOBApOB, & HE OHU camMH. TakuMm 0Opa3oM MPaBOBOM PEKHUM BBIPAKACTCS B
XapakTepe U 00beMe MPaB M0 OTHOIICHHUIO K OOBEKTY Ipak IaHCKHUX npaBl4.

Jlanee paccMOTpUM TJIaBHBIE HAMPABJICHUS TPa’KIAaHCKO-IIPABOBOrO PEKUMA.
D10 TOMOXKeT OoJiee MOAPOOHOMY MOHWMaHWI0. HeoOxXomuMo HadaTh ¢ TOTO, YTO
ctaths 2 'K P®D ycTtaHaBIMBaeT, 4To MPEAMET IPaXJaHCKOIO MpaBa COCTABIISIIOT Ta-
KHE OTHOIIICHUS KaK:

a) UMYIIECTBEHHBIE;

0) JIMYHBIC HEUMYIIIECTBEHHBIC;

B) HE CBA3aHHBIC C UMYIIIECTBEHHBIMHU.

Heo6xonumo ormeTuts, uto ctaths 420 'K P® pernameHTHpYyET, UTO MO CBO-
€l MPUPOJIE NOTOBOP SIBISIETCS ABYCTOPOHHEM CAeNIKoM. MIcXomst U3 3TOro K JTaHHBIM
IOpUINYECKUM (haKTaM KCTIONB3YIOTCS IpaBuia, perjiaMeHTupoBaHHble raBoi 9 I'K
P®.

W3 BbIIECKAa3aHHOTO CJEIYET, YTO MOJ JOTOBOPOM ITOHUMAETCS CHEJIKAa JBYX
uinu 06oJee CTOPOH, KOTOpasi OCYIIECTBIISIET B3aUMHOE COTJIACOBAaHME, a TAKXKe JKella-
HHE CTOPOH.

KoHneuHo, HyHO MOJYEpPKHYTh, YTO OAHOCTOPOHHUE CHEJIKUA K JOrOBOpaM HE
oTHOCATCS. [IpuMepoM MOKET CIIyKUTh 3aBEIIAHUE, Bbl1aya JOBEPEHHOCTH, a TAKXKE
OTKa3 OT HACJEJCTBA - CJACJIKHA, HO HE JJOTOBOPhI. DTO CBA3aHO C TE€M, UTO JOTOBOPHI
OCHOBAHBI Ha B3aMMHOM BOJIC JTIOJICH.

Kpome Toro, oTHomeHuss B 00J1aCTH rpa)kAaHCKOTO IpaBa MOTYT BO3HUKHYTH
Ha OCHOBE TBOPYECKOM JEATEIbHOCTH, 00s13aTENIbHBIX OTHOIIEHUM W Tak gaiee. U3
BBIIIIECKA3aHHOTO ClieayeT, YTo ()EHOMEH CTPYKTYphI JOroBOopa oOpa3yroTcs HE Ha
OCHOBAaHHWH HM30paHHUS CTOPOHAMH IPHUEMJIEMBIX HOPM IIpaBa, a B UTOTE CaMOCTOS-
TEJILHON BBIPAOOTKU OMPEACIICHHBIX MPABUIJI B3aUMOCBS3aHHOM JESTEIbHOCTH.

HyxHbpIMU cBOMCTBaMU JOTOBOpPA, PETJIAMEHTUPOBAHHBIMU B 3aKOHE, SIBJISIOT-
Cs: HAJIMYUE COTJIACOBAHHOW CTOPOHAMHU €IWHOW IEJIM UX B3aMMOOTHOUICHUW U BbI-

. 1
TTOJIHEHHE BCEX HEOOXOIMMBIX YCIOBUI B JOTOBOPE. -

14 Opuamsmwm H.J. I'paxxnanckoe npaso. M. : KOHUTU-JIAHA, 2019. C. 767.
[lennukona, JI. B. I'paxkaaHCKO-IIPAaBOBOE PEryIMPOBAHKE: TyOIMYHbIC HHTEPECHI, OOIINE MOJb3bI, TOOPHIC HPABHI.
M. : Hopma: UTHOPA-M, 2022. C. 25.
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Taxxe 0CHOBHOM (yHKIMEH HOrOBOpa SIBISIETCS YCTAHOBJICHHWE B HEM CaMUMU
YYaCTHUKAMU TMOJUICKAIIUX YJIYUYIICHUIO JEHWCTBUM, YIOBJIETBOPEHUE KOTOPBIX
HAIIPaBJICHO HA IOCTUKEHHUE LICIIH.

VYcaoBus 10roBopa SBIAIOTCS BaXHOW €ro yactbio. OHM 00pa3yloT €ero CTpyk-
Typy ¥ OTBEYAIOT 3a cojepxaHue. IMEHHO camu JENCTBUS 3aKIIIOYEHUS JOTOBOpa
HaIpaBJeHbl HA BBIMIOJHEHUE YCIOBUU JOrOBOpa, BEAb UMEHHO Onarofaps UX BbI-
ITOJTHEHUIO CTOPOHBI MOTYT JOCTUTHYTD JKEJIAEMOT0 Il HUX PE3YJIbTaTa.

MHorue aBTOpbl B CBOMX TPyAaxX CUHMTAIOT, YTO JOCTATOYHO YacCTOM SIBIIAECTCS
KJ1accu(ukanus ycaoBUM TOrOBOpa MO UX MPAKTUYECKOM 3HAYMMOCTH Ha HEOOXOAu-
MbIe, OOBIYHBIC H CTydaiHbIe.

HyXHO OTMETUTH TOT (PakT, YTO HA 3aKOHOAATEIBLHOM YPOBHE PETIaMEHTUPO-
BaH BOIIPOC 3aKJIFOYEHUS WIM HE3AKIIOUEHUs A0r0Bopa. OH OCYIIECTBISIETCSA TOJIBKO
IpU COOJIIOJIEHUN KOHKPETHBIX yciaoBHM. Hukakux MHBIX BUIOB 3aKIIOYEHUS JOTO-
BOpa B OTEYECTBEHHOM 3aKOHOATENILCTBE HE IIPELyCMaTPUBACTCS.

YacTp 2 yKka3aHHOW CTaTbH PEMVIAMEHTUPYET «HEOTUYKIAEMBIE MPaBa 4EJI0BE-
ka». Ero kpyr ycranosieH B riaBe 2 Konctutynun Poccuiickoit @enepamnun (naniee
— Koncruryuus PCD)17.

OHa ycTaHaBIMBAET MPABO KAXKJIOTO Ha!

1) 'KU3HB;

2) TOCTOMHCTBO;

3) 3amMTy YecTH U 100pPOro KMEHHU U MHOTOE JPYToe.

Jlanee pacCMOTpPUM JIMYHBbIE HEUMYIIECTBEHHBIE MpaBa. JlaHHbIE OTHOLICHUS
00pa3yloTcs C MOMOILBIO CBSI3M C HCIOJb30BAHUEM OOBEKTOB HMHTEIJIEKTYyaIbHOU
coocTBeHHOCTU. TakuM 00pa3oMm, OHH OOpa3zylOTCS MO TMOBOJY HEMaTepHATbHBIX
6nar'®. K HAM OTHOCSTCS HEOThEMIEMBIC MPABA M CBOOOIBI YETOBEKA, TAKHE KaK:

KU3Hb, 310POBLC, YCCThb, JOCTOMHCTBO MU APYIHC. 910 PETIIaMCHTHUPYCTCSA cTaThei

®pomanosa E.H. T'paxanckoe npaso. Obmas gacts. M. : PUOP: TH®PA-M, 2022. C. 82.

v Koncrurynus Poccniickoit @enepauny (nmpuHsiTa BceHapOAHBIM rojiocoBanueM 12.12.1993 ¢ m3MeHeHusIMH, 0/100-
PEeHHBIMH B X0Jie obuiepoccuiickoro ronocosanus 01.07.2020) (B pex. ot 14.03.2020 Ne 1-®K3) // OdunmansHeiii uH-
TEpHET-MOPTa] NpaBoBOW WH(opMauuu. [DNeKTpoHHBIH pecypc]. — Pexum nocryma: http:/www.pravo.gov.ru. —
17.03.2023.

18 JKaypos B.B. K Bompocy 0 MOHATHH «HeMaTepHANbHOE OIAaro» B IPaIAHCKOM MpaBe. BECTHHK CTyIeHYeCKoro
HayuHoro obmectBa 'OY BIIO «J/lonenkuii HaunoHansHbli yHuBepeutet». 2019. T. 4, Ne 11-2. C. 31.
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150 'K P®.

Hcxons v3 BBILIECKA3aHHOTO MOKHO C/IEJIaTh BBIBOJA O TOM, YTO I'Pa’KIaHCKO-
MIPABOBOM METOJA — 3TO AUCIO3UTHUBHBINA METOJI KOHTPOJI COL[MATIbHBIX OTHOILIECHHIA,
KOTOPBIN MPEAOCTaBIsET CyObEKTaM MPAaBOOTHOIICHUH OMpPE/IeICHHbIC MTpaBa, a TaK-
K€ JAaeT UM IOpUANYECKOE PaBEeHCTBO. OTHOLICHHWS BO3HUKAIOT IJISI TOCTHKECHHS
B3aMMHBIX LIEJIEH, Yallle BCEr0 UMYILIECTBEHHOIO XapaKTepa.

Kak yka3pIBasioch paHee, JaHHbIE MPAaBOOTHOIIECHUS PETIAMEHTUPYIOTCS HOP-
MaMHU TpakJaHckoro mpaBa. OHO BKJIIOYAET B ce0s HOPMBI-ONpPEACIICHUS], 10TOBOP-
Hbl€ HOPMBI, 0ObIYHBbIE HOpMBI. OHU 00Pa3yIOTCSA U PEATM3YIOTCS B XOA€E OCYIIECTB-
JIEHWS BOJIM YYAaCTHUKOB ITPABOOTHOUIEHUHU. A TPaKIaHCKO-IIPABOBOM PEKHUM B JIaH-
HOM CJIy4ae IIOMOTaeT PEryaupoBaTh U KOHTPOJIUPOBATh JAaHHBIEC TPABOOTHOLICHUS.

1.3 I'paHub] JeiiCTBUS HCKIIOYUTEJIbHBIX IPAB HA CEKPeT MPOM3BOACTBA

Kak yka3bIBasoch paHee CEKpeToM MPOU3BOACTBA (HOY-Xay) IPU3HAIOTCS CBe-
JICHUSI pa3JIMYHOIO Xapakrepa (IPOM3BOACTBEHHbIE, TEXHUUECKHE, IKOHOMUYECKUE,
OpraHU3allMOHHBIE U JPYTH€) O PE3yJbTaTaX WHTEIEKTYaJbHON NEATEIbHOCTH B
HAyYHO-TEXHUUECKOU cdepe U 0 crnocodax ocyiiecTBIeHus npodeccuoHaIbLHOM aesi-
TEJIbHOCTH, UMEIOLME JIEUCTBUTENbHYIO WM NOTEHIMAIBHYI0O KOMMEPYECKYIO LIEH-
HOCTb BCJIEICTBHE HEM3BECTHOCTU MX TPETHUM JIMIAM, €CIM K TaKUM CBEICHUSIM Y
TPETHUX JIUIl HET CBOOOAHOIO JJOCTYyIAa Ha 3aKOHHOM OCHOBAaHMU U 00Ja/aTeNb TaKuX
CBEJICHUIN PUHUMAET pa3yMHbIE MEPBI JJIs1 COOTIOAEHUS UX KOHPUIECHIMATBHOCTH, B
TOM YHCJI€ TyTEM BBEJCHHS PeKMMa KOMMEpPUYECKOM TalHbl. Takke He0OXOIUMO OT-
METHUTh, YTO OTEYECTBEHHOE 3aKOHOAATENIbCTBO YCTaHABIMBAET, Kakas MH(poOpManus
HE MOJKET COCTABIISITh CEKPET IPOU3BOICTBA .

Ha ocnoBanuu crateu 1229 I'K P® Bnaaesnel HCKIFOYUTEIBHOTO MpaBa MOXKET
HCII0JIB30BaTh €ro JI00bIM criocoOoM. ['maBHOe, 4TOOBI €ro IelcTBUS HE TIPOTHUBOpPE-
YWJIM HOpPMaM OTEYECTBEHHOI'O 3aKOHOJATEIbCTBA. Braaenen Takxke MOXET paclo-
PSYKAThCS TAHHBIM UCKIIFOUUTEIBHBIM ITPABOM.

B Toxke Bpemsi CyOBEKT MpPaBOOTHOIICHUN (KOTOPBIM BiageeT MHpOpMalueH,

KOTOpasi COJAEPKUT KOMMEPUECKYI0 TalHYy), YECTHO M CaMOCTOSITEIBHO OT APYIHX

9 Tepentses, A. B. Vkas.cou
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YY9aCTHHKOB MMEET MPABO MPHOOPECTH UCKIIOUYUTEIHLHOE MPaBO HA 3TOT MPOU3BO/I-
CTBEHHBIN CEKpET.

HckirounTtenbHOE MPaBoO Ha CEKPET MPOU3BOICTBA PabOTAET O TOTO BPEMEHH,
MOKa UMEETCS KOHPUICHIINAITBHOCTh HH(GOPMAIINH, BKIIIOYAOIIee B ceOs ero coep-
xanue. C Toro BpeMeHH yTpauuBaeTcsi KOHQUIECHIIMATBHOCTh JaHHON MH(pOpMaluu
HCKIIIOUUTENFHOE MTPaBO Ha CEKPET MPOU3BOACTBA MpEKpalaeTcs s BceX MpaBooo-
JazaTenen.

[To noroBopy 00 OTUYXJACHUH MCKIIOYUTEIBHOIO MpaBa Ha CEKPET MPOU3BO/I-
CTBa OJIHA CTOpOHa (IpaBooOIanaTesnp) NepeaaeT Wik o0sA3yercsa nepeaaTb NpuHai-
Jexaniee e MCKIIOUUTENIbHOE MPaBO HA CEKPET MPOU3BOJCTBA B IMOJHOM 00bEME
JPYTOM CTOPOHE - MPUOOPETATETIO0 UCKIIOUYUTEIBLHOTO MpaBa Ha 3TOT CEKPET MPOou3-
BOJICTBA.

B ciydae oTuyXIeHUS UCKIIFOUUTENBHOTO MpaBa Ha CEKPET MPOU3BOICTBA JH-
110, PAcCIOPSAMBIIEECS] CBOMM IIPaBOM, JIOJKHO COXPaHATh KOH(PUACHIIMAIBHOCTD
CEKpeTa MPOU3BOJICTBA JI0 MPEKPAIICHUS JEUCTBUS UCKIIOUUTEIHHOTO MpaBa Ha CEK-
pEeT MPOU3BO/ICTBA.

VYkazaHHbIC BbIIIE MPABOBbIC OTHOIICHUS! PETIAMEHTUPYETCS 3aKJIIOUCHHBIMU
MEK]ly HUMH JIMIIEH3UOHHBIM COTJIalieHueM. JJaHHbIM JOKYMEHT yCTAHABIMBAET, YTO
OJlHa CTOpPOHA (TO €CTh JMIIEH3UAP) JOJIKHA MPEJOCTABUThH IPYTOol CTOPOHE (TO €CTh
JIUIIEH3UAaTy) TIPaBO Ha MOJIb30BAHWE KOHKPETHBIM CEKPETOM MPOU3BOJICTBA B paMKax
JIOKYMEHTA.

PaccmarpuBaemoe coramieHue MOXKET YCTaHABIMBATh, a TAaKK€ HE YCTaHAB-
JIUBATh OIPEIEIIEHHBIN CPOK NEUCTBUU. ECIM CpOK HE YCTAHABIMBACTCS, TO KaxKaas
U3 CTOPOH MOXET B JIF000O€ BpEeMs OTKA3aThCsl OT BBITIOJIHCHUSI JIMIICH3UOHHOTO CO-
riiamenus. [ oJHa U3 CTOPOH JOKHA YBEJIOMHUTH O CBOEM PEIIEHUU B TEYEHUU 6
MecsIeB (MHON CPOK MOXKET ObITh 0003HAUCH B JTUIEH3MOHHOM COTJIAIIICHUH ).

[Ipu 3akmroueHUH JUIICH3UOHHOTO COTJIANICHUS, HOBas CTOpOHA O0s3aHa CO-
0JIfo7aTh BCE M3JI0KCHHBIE B HEM YCJIOBHUS IO COXPAHEHHIO KOH(PUIECHIIUAIBHOCTU
uHdopMaIuu.

CyObeKThl, KOTOpbIE MOJYYUIIM YKa3aHHbIE paHee MpaBa IO JUIEH3MOHHOMY
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COTJIAIICHUIO, JOJKHBI COXPAHATh KOH(MUIECHIIMATLHOCTh CEKPETa MPOU3BOACTBA 0
MPEKpaIeHUs ICHUCTBUS UCKIIIOUUTEIBHOTO IIpaBa Ha CEKPET MPOU3BOJICTBA.

HckirounTtenbHoe MpaBO HA CEKPET MPOU3BOJICTBA, 00pa30BbIBAETCA PabOTHU-
KOM B IIPOIIECCE OCYIIECTBICHUS CBOCH pabOThI MIM KOHKPETHOTO 3a7aHusl KOTOPBIN
UM Jan paboTojaTesb. YKa3aHHBbIE CBEJEHUS SBISAIOTCS O(QUIMAIBLHON MPOU3BO/I-
CTBEHHOM TAMHOU.

Tak:xe HE0OOXOAMMO OTMETUTH, YTO €CJIM JIF0OON pabOTHUK B MpoIEcce Tpyaa
y3HaJ 0 TOW WM MHOU MHGOPMALIMK, KOTOpas SIBJISETCS MPOU3BOACTBEHHOMN TaliHOM,
TO OH JIOJDKEH COXPAaHUTh JAHHYIO TallHYy B CEKpETe J0 MPEKpalleHUs ACHCTBUS UC-
KITIOUHTEIIPHOTO [PaBa Ha CEKPET IPOU3BOICTBA .

O cekpeTe MPOU3BOJCTBA pAOOTHUK MOXKET y3HATh BO BpEMsl BBIIIOJTHEHUS pa-
00T MO MYyHULIMNAJIHLHOMY WJIM TOCYJapCTBEHHOMY KOHTpakTy. OCHOBHOE OTIMYME
M3y4aeMoro J0roBopa OT JPYTrHX, 3aKJII0YaeTcs B TOM, YTO, MpuodpeTas HeoOXoau-
MBIN JUIsl HY>KJI TOCYyapCTBa TOBAp €ro OIJIaTa OCYIIECTBISETCS 32 CUET JICHEKHBIX
CPEACTB, IPEAYCMOTPEHHBIX OIOJIKETOM.

MHorue y4yeHble NpaBoOBEbI ITPU MPOBEICHUN CUCTEMHOTO aHAIN3a MPABOBBIX
HOPM B JIaHHOW cdepe, 3a4acTyro, Ha MEPBBIM IUIAH BBIHOCSIT MyOJIMYHO-TIPABOBHIC
npuszHaku. OTCIo[la CIEAYET, UTO TAKOW JIOrOBOP SBISETCA CAMOCTOSTENbHBIM, KOM-
IJIEKCHBIM MPABOBBIM aKTOM. Takas mo3unus siBiasieTCs BEPHOM.

HapymmuTens UCKIIIOUUTEIBHOTO TTpaBa Ha CEKPET MPOU3BOJCTBA, a TAKXKE JIH-
110, KOTOpOE TOJYYWJIO JAaHHYI0 WH(MOPMAIUI0 HE3aKOHHO M PACKPBUIO €€ JOHKHO
BO3MECTUTh YOBITKH, KOTOpbIE ObUIM MPUYUHEHBI HAPYIICHUEM HCKIIOYUTEIHLHOTO
MpaBa Ha CEKPET MPOU3BOJICTBA, €CJIM MHOE HE MPETyCMOTPEHO 3aKOHOM WM JOTO-
BOPOM C JIaHHBIM JIUI[OM.

Takxe cyObeKT, KOTOPbII UCIOJIb30BAJI CEKPET MPOU3BOJICTBA, HO HE 3HAJ, U
HE MOT 3HaTh, UTO OHA SIBJISIETCS KOMMEPUYECKOWU TATHOM, OTBETCTBEHHOCTH HE HECET.

Bce ykazanHbie 00BEKTHI MHTEIUICKTYalIbHON COOCTBEHHOCTH WJIM CPEJICTB MH-

JTUBUTyaJIU3alluu, KOTOpble peraameHTupoBanbl B ['K PO moryt BkioyaTh B ceOs

20 Jlapuonosa 1. K. 3amura nHTEIUIEKTYaIbHON cOOCTBEeHHOCTH. M. : M3maTenbcko-Toproas kopnopanus «J/lamkos u
K», 2020. C. 179.
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KpuTepuu, Onaronapsi KOTOPHIM MOKHO MPHUUTH K BBIBOAY O TOM, YTO MPOUCXOIAT
HapyILIEHUS NHTEJJIEKTYaJbHbBIX IIPAB UJIU HET.

Jli onipeeneHus 3TUX KpUTEPUEB S MpeAararo 00paTUThCsl K YETBEPTON va-
ctu Kozgekca, koTopas npexyCMaTpuBaeT Il KKIO0r0 U3 OXPaHSIEMBIX PE3YJIbTAaTOB
MHTEJUIEKTYaJIbHON JEATEIbHOCTH U CPEACTB MHAMBHyAIN3AL1H, B 3aBUCUMOCTH OT
XapaKTEPUCTUK 3THUX OOBEKTOB, CBOM HAbOp CIOCOOOB MX HMCHOJIb30BaHUS, CBA3aH-
HBIX C UCKJIFOUHUTEJIBHBIM IPABOM.

Taxum 00pa3oM, MOXKHO CAENIaTh BBIBOA O TOM, YTO JJIsl YCTAHOBJIEHUS (paKTa
HapylIEHUs, Hy’)KHO ITPOBECTH CUCTEMHBIN aHAIU3 JEHCTBUM C METOJAMH MCIOJIB30-
BaHus. [lociie 3TOro MokHO OyZeT BBISIBUTH UMEI JIM MIPEANoIaraéMblii HapyIIUTENb
paspelieHue oT mpaBoodIaaaTes.

Ecnu paspemienus He ObUIO, TO TaKue JEHCTBUS MOTYT pacCMaTpPUBATHCS Kak
HapyLICHUE UCKIIOYUTENBHOTO MpaBa. [IpumMepomM MOXET CllyKUTb, YTO AJIi OOBEK-
TOB aBTOPCKOI'0 IIpaBa YCTAHOBJICHO, YTO 3aIlMCh IIPOU3BEACHUSA HA JJICKTPOHHBIN
HOCHUTEIb, BKIIFOYAs 3aIIMCh B MAMITh KOMIIBIOTEPA, CUATAECTCS BOCHPOU3BEICHUEM,
YTO SIBJISIETCSI OAHUM U3 CIIOCOOOB MCIIOJIb30BAHMSI TPOU3BEACHHUS.

CTouT OTMETHUTH, YTO KOMIIBIOTEPHAS MPOrpamMMa, Wi, KaK €€ MPEJIOKHUIIO0
Ha3bIBaTh MUHHUCTEPCTBO OOpa30BaHUs U HAayKH, COCTaBUB IONPABKU K YETBEPTOU
yactu Koaekca, «koMIblOTEpHas MporpaMmay, Takxke sBIseTcsl 00bEKTOM aBTOPCKO-
ro npasa. OHO MOMJIEKUT OXPAaHE HA PABHE C JIUTEPATYPHBIMHU ITPOU3BEACHUSMMU.

B T0 Xe BpeMsa Tak Ha3blBaeMmas «IIHMpaTCKas» BEPCHUs KOMIIBIOTEPHOMU IIPO-
rpaMMbl UMEET BBUJYy, YTO OHa ObLia MOJy4Y€Ha MOJb30BaTelieM B 00XOJ 3alllUTHI,
YCTAHOBJICHHOM IPaBOOGIaaTeIeM, a TAKKe 03 ero paspereHus’ .

B cBa3u ¢ 3TuM, ecnu Takas HEJIMIEH3MOHHAS BEPCHUs KOMIIBIOTEPHOMU IIPO-
rpaMMbl OblJIa YCTAHOBJIEHA M COXPaHEeHa B MaMATH KOMIIBIOTEPA, TO YKa3aHHbIE AcH-
CTBUSI, SIBIISIFOTCSI HE3aKOHHBIMH.

JlJis TIONEe3HBIX MOJIENEH, ABIAIOMUXCS 00BEKTaMU MATEHTHOTO IMpaBa, Cyllle-

CTBYIOT CBOM COOCTBEHHBIC KpUTEpUHU. TakuM 00pa3oM, MUCIOIb30BaHUEM MOJIC3HOM

21 Ymkosa A.C. KomnsrotepHoe nuparctBo. B Mupe HayuHbIx oTKpbITHH: Matepuans! VI MexayHapoaHo# cTyaeHue-
CKOM Hay4yHOU KOH(epeHIH, YIbIHOBCK, 24—25 Mas 2022 roga. — YJIbSHOBCK: YIIbSIHOBCKUN TOCYIapCTBEHHBIN ar-
papubiii yausepcuteT uM. [1.A. Cronbimuna, 2022. C. 2865.
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MOJIEJIA CUHUTAETCS, B YACTHOCTH, IPHBO3 HA TEPPUTOPUIO HALIEHl CTpaHbl, a TAKKE
U3TOTOBJICHHE, MPUMEHEHHE, NMPEAJIOKEeHNE K Tpojaake, CObIT, MHOE BBEJCHHE B
rpaKIaHCKU 000POT WM XpaHEHUE ISl ATUX LeJeil u3ienus, B KOTOpOM MPUMEHSI-
€TCs II0JIE3HAsI MOJIETTb.

[Tpu sTOM B cuiy ab63ama Broporo nyHkra 3 crate 1358 'K PO nonesnast mo-
JIelb CUMTAETCSA WCIIONIBb30BAHHOM B W3JIEINH, €CJIM W3/IeNIe BKIIOYAeT B ceOs Bce
IPU3HAKHU TOJIE3HOU MOJENU, KOTOpbIe cHOopMyITHMpOBaHbI B OTAEILHOM ab3aiie dhop-
MYJIBI [IOJIE3HON MOZIEIH .

Yro kacaercd BOIpOca UCHOJIb30BAaHUSI TOBAPHOTO 3HAKA U KPUTEPHUEB €r0 He-
3aKOHHOTO HCIIOJNb30BaHUA, 1 HE OyAy BIABaThCs B MOAPOOHOCTH, MOCKOJBKY OHH
BCEM XOPOILO U3BECTHBI, U OTMEUY JIMIIb, 4TO B cuily nyHKTa 3 ctatbu 1484 'K PO
HUKTO HE UMEET MpaBa MpaBoO UCIOIb30BATh 0003HAYEHUS, CXOJHBIE C €I0 TOBAPHBIM
3HAKOM, KOTOPBIE 3apETUCTPUPOBAHBI B 3aKOHHOM MoOpsake. VICKIIOUeHHEM SIBIISIOT-
Ccsl Clly4ad, Korja MpaBoo0JiaaTelb pa3pelini Mojib30BaTbCd CBOMM TOBapHBIM 3Ha-
KoM*,

Jlanee HEOOXOIUMO pPAcCCMOTPETh, OCHOBHBIC HApYIIEHUS IMpaBa Ha CEKPET
IIPOU3BOJICTBA, & TAKXKE MPOAHAIM3UPOBATh KaK B y4eOHOUN U IOPUIUYECKON TuTEpa-
Typ€ TPAKTYIOT UCTOPUS MOHATUS «HOY-Xay».

B mepeBose ¢ anrnmiickoro sizpika «HOy-xay» (know how) mepeBoautcst kak
«3HaTh, Kak»). OHO BIIEpBbIE MOSIBUIOCH B CyJ€OHOM npakThke AHIIMH. MI3HAaYaIbHO
OHO BBIPAXKAJIOCh B BhIpakeHUU «to know how to do it», koTopoe mepeBoauTCs Kak
««to know how to do itw»>*. OHO BIIepBbIC GBLIO IPUMEHEHO B Ieie «/{H3CHI IPOTHB
J1. bpayna» 1916 roga”.

UYro kacaeTcs onpeneneHus GeHOMEHA «HOY-Xay» B OT€UECTBEHHOM 3aKOHO/1a-

TCJIBCTBC, TO OCHOBLIBAsCh HAa PAHCC IMMPOBCACHHOM aHAJIMU3C, MOKHO CACJIAThL BLIBOM,

YTO OHO HEceT Ooiiee IMUPOKOC IOHATHC U HC PACKPEIBACT CI'O OCHOBHOH CyTH.

?2 Jlapnonosa M.K. 3amuTa HHTEIIEKTYaIbHON COOCTBEHHOCTH. M. : M3/1aTeTbCko-TOproBasi Koproparus «JlanKos i
K», 2020. C. 145.

% Hosocenosa JLA. [IpaBa Ha ToBapHsbIii 3HaK. M. : Hopma: UHOPA-M, 2022. C. 50.

?* Haitmymina J[.B. MlcTopust pasBUTHS MHCTHTYTA HOY-Xay. AKTyalbHble nccnenosanms. 2022, Ne 8(87). C. 12.

% Ynpucos X.B. Hcropus Bo3HMKHOBeHHs i passuTus «Hoy-Xay»: U3 IPEBHOCTH B COBpEMEHHOCTS. Hayka u Mouo-
nexb: Marepuansl Beepoccuiickoil HaydyHO-TIPaKTH4ECKOH KOH(EPEHIIMH MOJIOJBIX YUYEHBIX, ITOCBSIIEHHONH Pusnke
Bynymiero, I'po3nsiii, 13 Hos16pst 2020 roxa. I'po3uslii: Yeuenckuit rocynapcTBeHHblit yunsepeuret, 2020. C. 435.
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'K PO pernameHTHpYET, UTO HOYy-Xay SIBISIOTCSA CBEACHHUSIMH JHOOOTO Xapak-
Tepa. To ecTb TOYHBI OOBEKT HE YCTaHOBJEH. BaKHO OTMETHTH, YTO CBEACHHUS HE
00513aTEIBHO JOJIKHBI OTHOCUTBCS K PE3YJIbTaTaM UHTEIIEKTyaIbHON JESTEIHHOCTH.

OCHOBHBIMH YCJIOBUSIMUA OXPaHbI CEKPETAa MPOU3BOJICTBA SABJISIFOTCS:

1) undopmalus A0KHA OBITh IeHCTBUTEIbHAS U KOH(MUACHIIMAIbHAS;

2) uHdOopMaIrs He U3BECTHA TPETHUM JIAIIAM;

3) nHpOpPMALIHIO OXPAHSIOT OMPEACICHHBIE MEPHI 3alIUThI, KOTOPhIC OpPTaHU-
3yeT ee 00JaaTelb.

'K P® Takxe periiaMeHTUpPYET CIOCOOBI MCIOJb30BaHUS CEKpETa MpPOU3BO/I-
ctBa. HeoOxoaumo paccMoTpeth ux 0osiee moapoOHo.

Haunewm c¢ Toro, yto crates 1466 ykazaHHOTO KOJIEKCa PETJIAMEHTHPYET, UTO
oOnazaresib ceKpeTa MPOU3BOICTBA UMEET MPABO MCHOJIb30BATh €r0 B COOTBETCTBUU
co crarbeit 1229 I'K P® mo0biM B paMkax 3aKoHa CriocoOOM, B TOM YKCIIE TIPU U3TO-
TOBJICHUH U3JEIUN U peain3allii SJKOHOMUYECKUX U OPTAHU3ALMOHHBIX PEIICHUMN.

Takxe HeoOxoauMo obpatutbes k cratbe 1270 'K PO. Ona pernameHtupyer
KOHKPETHBIE METOJIbl UCIIOIh30BaHUS OOBEKTOB aBTOPCKOro mpasa. IIyHKT 2 BKIIO-
yaeT B ce0s1 11 moAmyHKTOB, KOTOPBIE YETKO Pa3bACHSIOT JAHHYIO MPOOJIEMATHUKY.

B 10 ke BpeMsi He CTOMT OTYAUBATHCS, BEJIb €CITU Mbl 00paTUMCS K MYHKTY 1
cratbu 1472 I'paxxnanckoro kogekca Poccuiickoit denepanniv, KOTOPbI yCTaHABIIU-
Ba€T OTBETCTBEHHOCTH 3a HAPYLIEHUE UCKIIIOUUTEIBLHOTO IIPaBa Ha CEKPET MPOU3BO/I-
CTBa, OYEBUHO, YTO JIUIO, KOTOPOE MOJyUUJIO CEKPETHYIO MH(OPMALIHIO B HE3aKOH-
HOM TIOpSAJKE, U Pa3rIacHiIo WM HCHOJB30BAJIO €r0 TAaK)Ke€ MOXKET ObITh MPU3HAH
HapyILIUTEIEM HCKIIOUUTENLHOTO IMpaBa Ha CEKPET MPOM3BOACTBA 3TOW MH(pOpMa-
1107078

W3 BbIIECKAa3aHHOTO MOKHO CI€NaTh BHIBOJA O TOM, JUJISl IPU3HAHMS ACHCTBUH,
HapYIIAIONMUX HCKIIOYUTEIHHOE TMPaBO HA CEKPET MPOU3BOJCTBA, HYKEH Ha0Op
yCIIOBUH, @ KOHKPETHO: HE3aKOHHOE IMOJyueHHue HH(OpMalnU, KOTOpas COCTaBIISIET
CEKpeT MPOU3BOACTBA, U UX pasrialleHre WIK UCIOJIb30BaHUE 0e3 pa3pelleHus npa-
BOOOJIAaTeINsl, B TOM YHCIIC TTPH U3TOTOBJICHUHU TIPOIYKIIMN U peaTn3aliii perieHuH.

B 10 *xe BpEMs OCTACTCA OTKPBITBIM BOIIPOC, KAKOBLI KPUTCPHUHN HAPYHICHHA
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paB Ha ceKpeT nmpou3BoacTBa? JaBaiite monpodyem pazoOpaThCsl B 3TOM Ha IMpUMeE-
pe.

JlommycTuM, 4TO KOMIaHUs «A» pacrnojaraetr npou3BOJACTBEHHON HH(pOpMaIIK-
€il M0 MPUTOTOBJICHUIO TOHU3UPYIOLIETO HANMTKA, B YACTHOCTH, PEUENTYPO U TEX-
HOJIOTHEH ero mMpou3BOJICTBA, KOTOPHIE OHA UCIIONB3YET MPU MPUTOTOBICHUU.

Kommanus BBena pexxuM KOMMEPYECKOH TailHbI, KOTOPBIM rapaHTHUPYET, YTO
TPEThU JIHIIa HE OYAyT UMETh IOCTYIa K 3TON HHPOpMAIUH.

B To ke Bpems 3Ta uHdopmalms Obula MoydeHa KoMIaHuel «A» B XoJie He-
3aBUCUMOI pa3pabOTKH, YTO MOKET CBUIETEIBLCTBOBATH O TOM, YTO 3Ta UH(pOpMaLus
HEU3BECTHA TPETHUM JIUIIAM.

AHaOTUYHBIA HAMWTOK TMOSBJISETCS Ha PBIHKE TOHU3UPYIOIIUX HAIMUTKOB,
MIPOM3BOJUTENIEM KOTOPHIX siBisieTcs kommanus «by. [1o 3aBepennsim kommanuu «By,
UX HaIllUTOK HE YCTYIAaET [0 BCEM MapaMeTpaM, a B Y4eM-TO IPEBOCXOJUT MPOTYKILIUIO
KOHKYPEHTOB.

Komnanust «Ay», mocne mpoBeaeHHUs] XUMUYECKOTO aHalli3a M TeCTUPOBAHUS
HaMMTKa KoMmaHuu «by», mMpuXoauT K BBIBOAY, UTO COCTAaB M Pe3yibTaThl MOTpeOIe-
HUSl HAlIUTKOB CXOXKH, U TIO9TOMY €CTh TOJIO3PEHUE, YTO U3 KOMIIAHUU «A» MPOU30-
IUia yreuka KoHQUIeHIIMaIbHOM nHhOpMaIiK, U 3Ta HH(OopMaIus mnomnajga B pyKd O
KOHKYPEHTaX.

[IpaBoobnagaTens cekpera MPOU3BOJICTBA 3aMyCKAeT aKTUBHYIO KOMITAHUIO TIO
O0opb0e ¢ HapylIeHUEM, TTOAaeT B Cy Ha KOMITaHUIO «by.

U BoT, B X01€ CyneOHOTO pa3dupareiabCcTBa CyJ] Ha3HAYaeT dKCIEePTU3y JAena, B
X0JIe KOTOPOH CTaBHT BOMPOC IKcHepTy: «lcmomp3yercs Jau ceKpeT MpOM3BOICTBA
KOMITAaHUH «AY TIPU TPOU3BOACTBE MPOTYKIINN KOMITAaHUU «b»?7%.

B mporiecce ocyrecTBieHnsT TEXHUYECKON TOKyMEHTAIUKA 00EUX CTOPOH JI0JI-
KEH MPUCYTCTBOBATH IKCIEPT.

B ero 00s13aHHOCTH BXO/IHT:

1) cuuTath NPOMOPIINY;

2) yCcTaHaBIMBaTh TEMIICPATYPY;

3) YCTaHaBJIMBATDb IIJIOTHOCTDb U TaK AAJICC.
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B pesynbrare skcnepT IpUXOAWT K BBIBOJY, YTO HEKOTOpas WHGOpMAIus, co-
CTaBJISAIONIAsT CEKPET MPOU3BOJCTBA, HCIIOIB3YETCS MPU TPOU3BOJICTBE HAMTUTKA KOM-
nanuu «By», HO BKyC HalMMTKOB OTJIMYAETCS: Y OJHOTO HAIMMTKA BKYC JbIHHU, a Y JIPY-
roro KJIyOHUKH, a Y HAlTUTKa KOMIaHUU «B» Oka3bIBaeT TOHU3UPYIOIIEE ACHCTBUE Ha
30 MUHYT J0JIBIIIEC, YeM HAIUTOK (DUPMBI «A», a TAK)KE TMOCIIEC €ro YIIOTPEOJICHUS HC-
Ye3ar0T BECHYIIIKH.

N3 gero MOXHO cenaTh BBIBOJI, YTO, KOHEYHO, KaKasi-TO YaCTh KOMMEPUYECKH
IIEHHOU MH(OpMaIiK, 3HAHUW U HaBBIKOB, BEIPAXKEHHBIX B BHJIE€ TEXHUYECKOU JTOKY-
MEHTaIlH, O00OpYAOBaHUS, HEOOXOIUMOTO IS 3aIlycKa IMPOU3BOJACTBEHHOTO IPO-
1iecca, BO3MOKHO, ObliIa MCIIOJIb30BaHa KoMIaHue «by», HO HesCHO, HACKOJIBKO 3Ha-
YpMa 3Ta YacTh.

Takoke HESICHO, SBISICTCS JIM 3Ta YacTh CaMOCTOSITEIBHBIM OXPAaHSIEMBIM 00b-
€KTOM IMPaB WHTEIJICKTYaJbHONW COOCTBEHHOCTH Ha CEKPET IMPOM3BOJICTBA, M MOXKHO
JIU B ClIydae MCIOJIb30BaHMS YaCTH TOBOPUTH O HAPYIIIEHUM IIpaBa Ha CEKPET IPOM3-
BOJICTBA B IICJIOM.

Bonee Toro, s cuntaro, 94TO MPH PaCCMOTPEHHUH TaKHX CIIOPOB, KOHEYHO, CJIe-
JyeT JaBaTh OICHKY HE TOJIbKO CPaBHEHUIO CEKpeTa MPOU3BOJACTBA M CIIOPHBIX TPO-
JYKTOB WUTM TEXHOJIOTMH TTPOU3BOJICTBA ATUX MPOJYKTOB, HO M MH(OpMaIuu B o0111e-
CTBEHHOM JIOCTOSIHMH, KOTOpasi Morja Obl OBITh MCIIOJIb30BaHa 0OCHMMH CTOPOHAMHU, B
CBSI3U C B KOTOPOM BCIIOMHUHAETCSI HApoAHast MyApocTh: «He Bce To 3051010, uTO OJie-
CTUT», IPYTHMHU CJIOBaMHU, HE BCS MHMOpMAIMs, KOTOpasl JISKUT B ceide, Ha caMoM
TieNe SBIISIETCS CeKpeToM. XOTs, KOHEYHO, 3TO OyaeT cekpeT, Ho cekpeT [lomummne-
JIel.

[TomuMoO 3TOrO0, B yKa3aHHOM BBIIIE CUTyallMU JECUCTBUSI KOMIIaHUU «b» Mornm
OBITH MPU3HAHBI HAPYIICHUEM TOJIBKO B TOM CJIy4ae, €CJIH Obl, TOMHMO MPOYETO, CY-
Iy OBLIN TIPEACTABIICHBI MPSMBIE TOKA3aTeNbCTBA, YKa3bIBaloMue (GakT TaKk Ha3bIBae-
MO0 KOMMEPUYECKOTO IIMHOHAaXKa, B XOAC KOTOPOTO 3Ta CBEICHHS, KOTOPBIC HCH-
CTBUTEJIBHO SIBISICTCS CEKPETHOM, OBIITN OBl YKPAJICHBI Y KOMITAHUH «A).

Bbonee Toro, 4To XapakTepHO, CIlydaeB TaKOW KaTErOpWHU, B KOTOPBIX CEKPET

MMpOU3BOACTBA 3alIUIICH, OYCHL MaJI0, U MOKHO TOJIBKO AOraJbIBaThbCs, II0 KaKoM
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npuuuHe. JInbo moTomy, 4TO 3TOT OOBEKT HEAOCTATOYHO U3YUYEH, TUO0 MOTOMY, YTO
CYIIECTBYET HEOOJIbIIOE KOJIMYECTBO HAPYIIEHUM C MCIHOJIb30BAHUEM CEKpeTa Mpo-

Hn3BOACTBA, U3-3a TOT'O, UTO HpaBOO6J'IaI[aTeJ'II/I YMCJIO XPaHAT CBOU CCKPCTHI.
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2 I[TPABOBOE PEI'YJIMPOBAHUE I'PAXIAHCKUX
ITIPABOOTHOIIIEHUI B COEPE UCITIOJIb30BAHUS CEKPETA
I[TPOMN3BOACTBA

2.1 Bo3HUKHOBeHME, H3MECHEHNE U NMPEKPAallleHHe NMPAaB HA CEKPeT NMPOu3-
BOJICTBA

[IpoBens ananu3 ydyeOHOW JTUTEpaTyphl, a TAKK€ HOPMATHUBHO-TIPABOBBIX aK-
TOB, MOKHO CJII€JIaTh BBIBOJ O TOM, YTO OCHOBHBIM JIOKYMEHTOM, PErIAMEHTUPYIO-
MM BO3HUKHOBEHUE, U3MEHECHUE U MIPEKPAIICHUE IPAB HA CEKPET MPOU3BOJICTBA SIB-
nsietcst ['K PO®. [Tonsitue Hoy-xay 00pa3oBajioch ¢ aHIIMICKOTO TIpaBa. B nepeBoje ¢
aHTJIMHACKOTO sI3bIKa «HOY-Xay» (know how) mepeBoAUTCS Kak «3HATh, KaK»).

K umHdopmanuu, koTopasi coCTaB/IIe€T KOMMEPUYECKYIO TalHYy OTHOCST CIEAy-
11011 (SICH

1) uadopmarus 00 UTOrax HAyYHBIX UCCIICIOBAHUIT;

2) TOKYMEHTBI TEXHOJIOTHYECKOT0 XapaKkTepa,

3) UTOrM HAyYHBIX OMBITOB;

4) MeToIMYECKHUEe PEKOMEHIAITNH;

5) MaTepuasibl MCIBITAHUN MPUMEHSAEMBIX TEXHOJOTHH M TEXHOJOTHUCCKUX
IIPOLIECCOB;

6) IpOTHO3bI HA PHIHKE;

7) METO/IbI PA3BUTHS;

8) mepcoHabHBIC CBSACHUS O MOCTABIIMKAX U MOKYIATEISX;

9) uadopmanus o IeHax Mo JTOroBOpaM, KOTOPBIE YK€ 3aKJIIOUEHBI WM TLia-
HUPYIOTCS ..

Heo06xonumMo OTMETUTH, YTO JaHHBIE CBEACHUS MOTYT SIBJISITHCS CTpaTeruye-
CKUMH B Pa3aU4HBIX 00macTax. OT UxX pasrialieHus] MOXET 3aBUCTh MPHUOBITH MPE-
NPUATUM, HAYYHBIE OTKPBITHS U MHOTO Apyroe. JlaHHyro mHOpMaluio HYXHO 3a-
HIMIIATh YCTAHOBJIEHHBIMU 3aKOHOM criocoOamu. Kak yka3pIBanoch paHee 3a Ux pas-
TJIAlIEHUE MOXKET OBITh MPEyCMOTPEHA OTBETCTBEHHOCT.

Taxxe H€O6XOI[I/IMO OTMCTUTB, YTO YKaSaHHBIﬁ paHec NCPCUCHb HE ABJISICTCA

% A nexceesa O.J1. Kommenrapuii k ['paxxnanckomy koaekcy Poccuiickot deneparmu. M. : UIUII, 2018. C. 589.
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ucuepnbiBaronieM. CBeJIeHUs], SBIISIIOIIMECS KOMMEPUECKON TaillHOM, 3aBUCAT OT BUJA
JEATEIIbHOCTH OpraHu3aluu.

PaccmoTpum cekpeT mpon3BoacTBa Ha npumepe. MM sBisieTcs u3BeCcTHAs HC-
TOpUs CO3JaHM TUAPOU3OIUPYIOLIETO MaTepuaa <<HeHeTp0H>>27.I[aHHBIﬁ Marepuan
UCIIONIb3yeTCsl TIpu co3fanun Hanutka «Koka-koma». OnHako, HEOOXOJUMO OTMe-
TUTh, YTO HE BCE TAKUE CBEJCHUS MOTYT SIBIATHCS CEKPETOM MPOU3BOACTBA. CTaThs
1465 'K P® pernaMeHTHUPYET, YTO CEKPETOM MPOU3BOJACTBA HE SIBISIFOTCS CBEICHUS,
0053aTEIbHOCTD PACKPHITUS KOTOPBIX JIMOO HEIOMYCTUMOCTh OTPAHUYECHUS JTOCTYTIA,
K KOTOPBIM YCTaHOBJIEHA OTEYECTBEHHBIM 3aKOHOIATEIIHCTBOM.

Ha ocnoBanun HopMm 'K P®D M0xkHO cenaTe BBIBOA O TOM, YTO CEKPET IMPOU3-
BOJICTBA SIBJISIETCS PE3YJIbTATOM MHTEJUICKTYaJIbHOIO TPYyAa ONPEACICHHOIO YeIOBe-
ka. Ucxoas u3 3toro nanHas vuHGOpMAalUs MPUHAIICKUT HCKIIOUUTEIHHO ATOMY
cyObekTy. OH HMEEeT IpaBO CaMOCTOATEIBHO PACHOPSIKATHCA JTaHHBIM CEKPETOM
MIPOU3BOJICTBA, B MOPSIKE U CIOCO0AMHU, KOTOPbIE PErIaMeHTHUPOBAHBI OTEUECTBEH-
HBIM 3aKOHOJATEIBCTBOM" .

Takum oOpazoMm, ecnu Kakoe-muO0 TPEThe JUI0 MOJYYHUT AaHHYIO MH(OpMa-
[IUI0 HE3aKOHHBIM MTyTEM, TO CyOBEKT, SBJISIFOLIUNICS aBTOPOM CEKpeTa MPOU3BOJICTRA,
MMeEeT MPABO Ha 3alIUTy CBOEr0 MCKIIOUUTEIHHOTO mpaBa. CrocoObl 3alUThl TAKKe
pErIaMeHTUPOBAHBI OTEYECTBEHHBIM 3aKOHOATEILCTBOM U PEAIU3YIOTCS B YCTAHOB-
JIEHHOM 3aKOHOM (popMe.

Tem He MeHee, HEOOXOIMMO OTMETHTBL, UTO Ha OCHOBAHHMH cTaTbu 1466 ecimn
U0 JOOPOCOBECTHO M HE3aBUCUMO OT JIPYTUX oOnanarenell ceKpera Mpou3BOACTBA
cTasio o0JafaTesieM CBEJCHHM, COCTaBISIONIMX COJIEP)KaHUE CEKpeTa MPOU3BOJICTBA,
JJAaHHOE JIMLIO UMEET MPABO HA CAMOCTOSITEIBPHOE HUCKIIOYUTEIIBHOE IMPAaBO HA 3TOT
CEKpET MPOU3BOJICTBA.

Jannas Hopma ['K PO nomoraer noHsTh, 4TO y CEKpeTa MPOU3BOICTBA MOXKET

OBITH HE OJIMH BiazAener. [ 1aBHoe, YTOOBI KaX bl U3 HUX 001811 JaHHBIM IIPaBOM

2 Esrpados A.A., Ucromun I'.10., MuxaiinoBa F0.M. HoBble noaxons!l kK cTUMyiHpoBaHuio cObita komnanun OO0
«Koxka-Kona Ditubucu EBpasus / IHHOBanMOHHAs SKOHOMUKA: TIEPCIEKTHBBI Pa3BUTUS U coBeplieHcTBOBaHus. 2018.
Ne 1(27). C. 40

%8 Cremanos C.A. KommenTapuii k [paxanckomy koxexcy Poccuiickoit deneparu. M. : Ipocmekr, 2022. C. 789.
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B pamKkax 3akoHa. Kax el 00s1aiatenib B CUIy 3HaHUN O CEKpeTe MPOU3BOJICTBA MO-
YKET B CHUJIy CBOETO OIbITa, 3HAHUI MO0 MCCIIETOBAaHUN NPUUTH K TOMY pe3yJbTaTy,
KOTOPBIN MIPEJICTABISIET COOOM COOTBETCTBYIOLIUI CEKPET ITPOU3BOICTBA.

To ecTp 0TEYECTBEHHOE 3aKOHONATENIBCTBO YCTAHABINBAET TAKUE HOPMBI, KO-
TOPBIE U PETYJIIMPYIOT OXpPaHy CEKPETOB MPOU3BOACTBA OT HE3aKOHHBIX 3aBJIa/ICHUM,
HO U TaKXe 00ecreunBaeT CBOOOHBIA PHIHOK KOHKYpPEHIMH. JlaHHbIe 1elicTBUs O€3-
YCIIOBHO TIOMOTAalOT YCOBEPUIEHCTBOBATHCA HOBBIM TEXHOJIOTMSM (MHHOBALMSM) B
pa3IMyYHBIX chepax.

Kak yka3zsiBanoce panee 'K P® Takxke ycTaHaBIMBAET, YTO CEKPET MPOU3BO/I-
CTBa COXpaHSETCA JI0 TOTO MOMEHTA, MOKa COXPAaHSIETCS KOH(HUIECHIUATBHOCTh CBE-
neHuit. CieoBaTelIbHO OXpaHa OOBEKTOB TAKXKE OCYILIECTBISETCS O MOMEHTA, MOKa
COXpAHsETCs KOHMUICHIIMATHHOCTD .

OTcro/1a MOKHO CIeNaTh BBIBOJ, YTO CEKPET IIPOU3BOACTBA YyTPAUYUBAETCS, KaK
TOJIBKO MpeKpamaeTcs: KOHPUACHIUAIbHOCTh CBeleHul. VckmountenbHoe MpaBo
IpeKpamaercs y Bcex npaBooOnaaateneid. B Toxe BpeMs ecnu Biajaelel] CeKpera
IIPOM3BOJICTBA 3aXOTEJ] IPEKPATUTHh €0 IIPABOBYIO OXpPaHy IIyTEM IPAaBOMEPHOIO
pPacKphITHS KOH(PHIECHIHMATbHON HH()OpPMALMK, COCTABISIOIIEH CEKPET MPOU3BO/I-
CTBa, 3aKOHOJIaTEIbHO OH HE JOJKEH YBEIOMJIATh UHBIX O0JajaTeseld Takoro cexpe-
Ta IPOU3BOJCTBA O CBOEM PELICHWM M HACTYHAIOIIMX BCIEICTBUE DTOrO IIPABOBBIX
MTOCJIEACTBUSX.

Takum oOpa3oMm, Biagenen MHGOPMAUU MMEET MPAaBO CUUTATh KOMMeEpUe-
CKYI0 MH(OPMALIUIO CBOUM CEKPETOM IMPOM3BOACTBA, & TAK)KE MMEET MPABO MPUHU-
MaTh BCE HYXHbIE MEpPbI, YTOOBI B OTHOIIEHUH JAHHBIX CBEJICHUN EHCTBOBAI PEXKUM
KOMMEPUYECKOHN TailHbI, KOTOPBIA MPEAYCMOTPEH MOJIOKEHUSIMU 3aKOHA O KOMMepYe-
ckoM TanHe. IIpy oTcyTcTBUM peXUMa KOMMEPYECKON TalHbl JIMIEH3UOHHBIN J0T0-
BOP Ha CEKPET MPOU3BOICTBA MOXKET ObITh MPU3HAH HE3aKIIOYCHHBIM.

3aKOH 0 KOMMEPUYECKOW TallHE HE PErIaMEHTHPYET KOHKPETHOIO METOAaA Ipe-

KpaleHusl pexxuMa KOMMEPUYECKON TailHbl B OTHOUIEHUU MH(OpMAIMK KOHPUACHIIU-

2 Bapkosa E.I'. KommenTapuii k I'paxxnanckomy konexcy Poccuiickoit @enepanuu. B 2 tomax. Tom 2. Hactu 3-4 T'K
P®. M. : HOpaiir, 2021. C. 489.
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anpHOrO xapakrepa. Jlanneii 3akoH U 'K PO takke He ycTaHaBIMBaET UCKIIOUCHUS
JUIS BOCCTAHOBJICHUs PEKMMa MPABOBOM OXpaHbl CEKpeTa IPOU3BOJICTBA, €CIIN CBe-
JIeHUs1 ObLTU PACKPBITHI HE3AKOHHBIM CIIOCOOOM.

Hcxons u3 BRIIECKA3aHHOTO MOKHO MPEACTaBUTh TaKyI0 cUTyaluto. B cyne0-
HOM IIpoliecce pazdupaeTcs Crop MEXAy CTOPOHAMU, B KOTOPOM OJIUH M3 HUX OOBU-
HSETCSl B HE3AKOHHOM IOJYYEHHH W pasrjalleHUd CeKpeTra Mmpou3BoacTBa. OIIHAKO,
JaXe eCIM CyJ MPU3HAET MOCJIEIHET0 BUHOBHBIM, KOMMepYecKas MHGOpMAIHs BCe
PaBHO MOTEPSIET CTAaTyC HCKIKOYUTEIBbHOro mnpaBa. CeKkpeT MpPOU3BOACTBA MOYKHO
CUUTATh YTEPSHHBIM.

JlaHHbIE CIIOPBI Yalle BCErO0 BO3HUKAIOT M3-3a TOrO, YTO 00€ CTOPOHBI CUMTA-
10T, YTO UMEHHO OHM SIBJISIIOTCS 00JIaJjaTeieM HOY-Xay, a BCE OCTaJbHbIE CTOPOHBI
ABJISIFOTCS TTPABOHAPYIIUTENSIMU. Takke Ha ocHOoBaHUM cTatbu 1467 'K PO «c mo-
MEHTa yTpaThl KOHPUACHIIMATHHOCTA COOTBETCTBYIOIIUX CBEICHUU HCKIIOYUTETh-
HOE IIPaBO Ha CEKPET MPOM3BOJACTBA IMPEKpaIlaeTcs y BCeX MpaBooOiIaaarenein», To
€CTh, KTO B JJAHHOM CJy4yau OyJeT BIIpaBe CUMTATh ceOsl MOTepHeBUIEH CTOPOHOM, a
KTO OYJIET CUMTATHCS MPABOHAPYIIUTEIIEM SIBIISIETCS BOIIPOCOM CITOPHBIM.

Eme ogaum BaxkusiM nosioxkenueM 'K PO sBnsiercs nepenaya UCKIIOUUTE b-
HOTO NpaBa Ha ocHoBaHuM cTaThu 1467 'K PO unm nepenaya qpyroit CTOpoHe npasa
WCIIOJIb30BaHUs (JIMIIEH3UI0) COOTBETCTBYIOIIETO CEKpETa MPOU3BOJICTBA B YCTAHOB-
JIEHHBIX JOTOBOPOM Mpenienax (4To perjiaMmeHtupyercs crarbeit 1468 'K PO.

[Ipr OTUYXIAEHUM UCKIIFOYUTENIBHOTO IIpaBa JIMIO, KOTOPOE IMEpeaano CBele-
HUS, TAKXKE 00513aHO COXPAHSTH €ro CEKPET, KaK U paHbllie. ITO YCTAHOBJIEHO CTaTh-
el myHKkToM 2 ctatbu 1467 I'K PO®. Tyt Taxxke HanmaraeTcs 3ampeT Ha pasrilalleHue
nHpopmanuu. JlaHHBIC TEHCTBUS HEOOXOIUMBI JIJII COXPaHCHHUSI KOMMEPYECKON Tai-
Hbl. be3ycnoBHO, JaHHas HOpMa SIBJISIETCS HEOOXOAMMO W TFapaHTUPYET 3alluTy Iie-
penaBaeMoit HHGOpPMAIIHH.

Takum 0Opa3zom, MOKHO CJieJaTh BBIBOJ O TOM, YTO CEKPET MPOU3BOICTBA, KaK
MPaBOBOM MHCTUTYT, MOJAPOOHO PETJIAMEHTUPYETCSI B OTEYECTBEHHOM 3aKOHOAATENb-
ctBe, ocobenno B 'K PD. PaccMoTpeHHbIE BBIIIIE HOPMBI XapaKTEPU3YIOT MOPSIOK

BO3HHMKHOBCHHSA U IMPCKPAIICHUSA 00513aTeNbLCTB B paMKax I/I3y‘IaCMOI>’I HpO6JI€MaTI/IKI/I,
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a TaK)Ke yCTaHaBIMBAET CIIOCOOBI 3aIIUTHI CEKpETa MPOU3BO/ICTRA.

2.2 Ilepenaya npaB Ha CEKpPeTHOE NIPOU3BOACTBO

['maBHBIM criocoOoM mepenaun uHGOPMAIHU, COCTABIISIONIMM KOMMEPUYECKYIO
TaliHy sIBJsIeTCs JOroBop. Ero 3akmoueHne HE0OXOAUMO C IIENIbI0 TIepeaun MOIb30-
BaHUSI CEKPETHBIM MPOU3BOJICTBOM JIPYTUM JIUIIOM. J[aHHBIE NEUCTBUS HEOOXOIUMBI,
TaK KaK HCKJIIOYUTEIbHBIM IIPABOM Ha HOY-Xay, a TaK)K€ MTPAaBOM PaclopsKaThCsd UM
001a/1aeT TOIBKO OMPEIEICHHBIN CyObEKT.

Takum oOpa3oM, MOXKHO C/ellaTh BBIBOJI O TOM, YTO WHBIE JIMIIA, KPOME Blia-
JIeTIplIa UCKIIFOUUTENIBHOTO MPaBa, MOTYT BOCIOJIB30BATBHCS CEKPETOM IMPOU3BOJICTBA
TOJIBKO ITOCJIE 3aKII0YEHHUS JINIIEH3UOHHOTO COTJIAIIEHUS C BJIAJIEIbLIEM.

Kak ykaspiBasioch paHee, Ha OCHOBAHUHU JaHHOTO JOKYMEHTa OJ{Ha CTOpPOHA (TO
€CTb JIUIIEH3Uap) 00s3aH MPEJOCTABUTH APYTOM CTOPOHE (TO €CTh JIMIIEH3UATY) MPaBO
Ha I10JIb30BAaHHUE OINPEIECICHHBIM CEKPETOM IPOU3BOJCTBA B PAMKAX, KOTOPHIE IPO-
IIMCBHIBAIOTCS B IAHHOM COTJIAIICHHH.

OOGpamiasich K ONBITY 3apyOEKHBIX CTpaH HEOOXOAUMO OTMETUTh, YTO BO MHO-
IMX TOCYJapCTBaX 3aKOHOJATENIb PErNIAMEHTUPYET MpaBUiia M YCJIOBUS pean3aliu
JMIEH3UOHHOTO cornameHusd. I[Ipumepom moryt cinyxute CoenuHeHHble llITarb
Amepuku. OHM YCTaHABJIMBAIOT MpaBWiIa MO MOJb30BAHUSA, UMIIOPTY, a TAKXKE IMPO-
JTaKU TIaTeHTa. /JJaHHbIE OTHOILIECHMS TAK)K€ aKTUBHO pa3BuThl B ['epmanuu, Opanuun
# BenukoGpuTanmm’. .

Taxxe HE0OOXOIUMO OTMETHUTh, YTO MHOTHE I'OCYAapCTBA PErHUCTPUPYIOT JIH-
LEH3UOHHBIE COTJIAIEHNs. JTO OCYLIECTBIIAIOT YIIOJIHOMOYEHHBIE OPTraHbl BIIACTH.

Kax npaBuiio, uzydaemsblii HAMU JOTOBOP MPEIOCTABISAET MIPABO HOBOMY CyOb-
eKTy MOJIb30BaThCs HOY-Xay. Yaiie Bcero AaHHbIE AEHCTBHUS HEOOXOAUMBI C LIEIbIO
NOJIy4eHUs! TPUObLIU. IMEHHO MO3TOMY JaHHBIM TOTOBOP HOCHUT IUIATHBINA XapakTep.
Cpox gaHHOTO TOTOBOpA B OOJBIIMHCTBE CIIy4aeB COCTABIISET 5-7 JIeT.

JIMIIEH3MOHHOE COTJIAIEHUE PErIAMEHTHUPYET YETKUE YCIOBHS U KpPUTEPHS
M0JIb30BaHUs HOY-Xay. [IpeamMeToM 10roBopa MOTYT OBITh:

1) uHHOBALIMH;

% Borycnasckuit M.M. MesxayHapouoe sacTHoe npaso. M. : Hopma: UIHOPA-M, 2022. C. 435.
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2) 1osie3Has MOJICIb;

3) uzo0peTeHus;

4) mpOMBIIIUICHHBIN 00pa3ell ¥ Tak jJajiee.

JIMIIEH3MOHHOE COIJIAIIEHNE MOXKET TAKXKE 3aKII0YaThCAd Ha MPEAMET UCIOJIb-
30BaHMs TOBAPHOTO 3HAKA, HA KOTOpbIE ObUIN MOJMyUYeHbI cepTudukaThl. [ 1aBHOI 3a-
Jayeil Takoro COIJIAIICHHUS SIBJISIETCS 1aTh JIMIIEH3UATy MPaBO MOJIb30BAThCS MpeaMe-
TOM JIOTOBOpa B YCTAHOBJIEHHOM 3aKOHE MOPSIIKE.

BaxxHolt 0cOO€HHOCTBIO SIBISIETCS (DAKT TOTO, UTO CPOK JEHUCTBUSA JIMLIEH3UHN HE
IPEBBIIIATT CPOKA JEUCTBUS UCKIIOUUTENBHBIX MpaB. DTO SBJISETCS OJHUM M3 BaXK-
HBIX YCJIOBUN TOTOBOPA.

N3yuuB y4eOHyIO JIUTEPATYPY, HEOOXOIUMO OTMETUTD, UTO JIAHHBIE BUIBI CO-
[IAIIEHUNA JENITCs Ha JBa Tuna. VICKitounTenbHble U HEMCKIIIOUUTENbHbIE. [[aHHbIe
TUIBI OyIyT PAaCCMOTPEHBI Jlajee.

K HCKIIOUMTENBHOMY OTHOCST COTJIAIICHHE, MO0 KOTOPOMY HCKIIFOUHMTEIBHOE
IIpaBoO MPEAOCTABIIAECTCA TOJBKO OJHOMY JUIY. 3aKIK0YaTh TOTOBOpa ¢ APYTUMH JIU-
L[aMU 3aIpeniaeTcs.

K HeuckiounTeabHOMY OTHOCST COTJIAILIEHUE, [0 KOTOPOMY MCKIIFOUUTEIbHOE
IIPaBO MPEIOCTABISETCS HE TOJBKO OAHOMY JMIy. 3aKJII04YaTh JOTOBOPA C IPYTUMU
JULAMU Pa3peIacTCs.

['maBHBIE MpaBa BiaJebla MIPONKUCAHBI B pACCMAaTPUBAEMOM BbILIE JOTOBOPE.
JlaHHbIE BUIBI CACIOK aKTUBHO PAaclpOCTPaHEHbl KaK B 3apyOEKHbIX CTpaHaX, TaK U
B Hamieil crpane. MlHOraa BCTpeyaroTcsl CMELIaHHbIE TUIIBI JIMLIEH3MOHHBIX COTJiamie-
HUU.

CyOnuueH3MoHHOE COTJIAllIeHHe MEXKy CTOPOHAMH 3aKIH0YaeTcsl TOJNBKO IO-
cie paspeuieHus auieH3uapa. CTOpoHbI caMHM BBIOMPAIOT KaKOM BHJ COTJIALICHUS
OHHU XOTST 3aKJII0UYMTh. JJaHHOE pelleHre 3aBUCUT OT MHOTHX (akTopoB. mMu sBis-
I0TCA:

1) ppIHOYHAsI KOHBIOHTYPA,

2) ’KeaHre MOHOTIOIM3UPOBAHNS;
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31
3) uHbBIC OM3HEC LEIH .

Yaie Bcero Ha MpPaKTHUKE JIMLEH3UMOHHAS TOPTOBIST PEAU3YETCsl C MOMOIIBIO
BbIJIaYM SKCKJIIO3UBHBIX JMleH3ul. CymMMma BO3HArpakJeHus o J0TOBOPY BBIILJIAUH-
BAETCs JIMIIEH3UATOM JIMOO0 B BUJE €AMHOBPEMEHHBIX (MAyIIaIbHbBIX) IJIaTeKEH, JI00
B BHUJI€ PETYJSIPHBIX IUIATEXEW (POSITH), a TAKXKE C MOMOIIbIO COEIMHEHUS 3THX
JIBYX BHIOB.,

JIMIIeH3MOHHOE COTJallleHUuEe BKJIIOYAeT B ce0s TPYIHBIM MEpeyeHb CBOWCTB
AKCIUTyaTallMu AJi1 OOJIBLIMHCTBA 3alUIEHHOM HHHOBauuu. K Takum ycioBuAM
MO>KHO OTHECTH:

1) xpuTepuil KOIMYECTBEHHBIX OTPAHUYCHUN;

2) TeppUTOpPUAITEHBIC YCIOBUS;

3) BpeMEHHBIC OTPAaHUYCHUSI 1 MHOTOE JPYTOE.

B toxe Bpemst HEOOXOAMMO OOpaTUTh BHUMAHUE HA TEPPUTOPHAIIBHOE YCIIO-
Bre. OHO pacnpocTpaHseTCs] Ha TEPPUTOPHUIO TOCYJAPCTBA, PETHOHA, @ TAKKE MOXKET
B3aMMOJICHCTBOBATh C TEPPUTOPHIMH IPYTUX CTpaH (IIpU HAJIMYUU TATEHTa MPaBa).
OxpaHsieMoe HOY-Xay MOKET MCIOJb30BaThCS TOJBKO Ha TOH TEPPUTOPHUU, KOTOpas
yKa3bIBaeTCsl B JoroBope. Ha mpakTuke 9acTo AJis OAHOTO HOY-Xay BBIIAIOTCS pas-
HBI€ JIMIEH3UHU JUIsl UCTIOJb30BaHUs B pa3HbIX CTpaHax. BakHoe 3HaU€HUE TYT TaKXKe
UTPAIOT TEXHUYECKUE CTICIUATUCTBHI.

OcoObIM BUIOM JIMIIEH3MOHHOTO COTJIAIICHHUS! SIBIISIOTCS JIMIIEH3UU Ha T0OBITY
MOJIE3HBIX MCKOMaeMbIX. [laHHBIN TOTOBOP BKIIIOYAET B CeOs TOMOJHUTENbHBIE YCIIO0-
Bus. K HUM oTHOCATCS:

1) 00513aHHOCTH JIMIICH3UApa MPEIOCTABUTh JIMIICH3UATY TPABUIBHYI TCXHU-
YEeCKYyI0 M TEXHOJOTHYECKYI0 HH(OopMaIHnio;

2) TIPOTOTHIIHI,

3) TexHUYECKasi IOMOIIIb B HAJTA)KUBAHUHU TPOU3BOJICTBA;

4) oOydueHue 1 KOHCYJIbTaIUH;

5) npenocTasieHre 000pyI0BaHUSA U MHOTOE IPYroe.

3 Myxomnaxn B.J. Kommeprnanu3zanust HHTEUIEKTYallbHOM cobcTBeHHOCTH. M.: Maructp: U HOPA-M, 2019. C. 102.
%2 Kpiouxosa A.B. OT/IHUHS [OIb30BATENECKOTO COMNAIICHHS OT JIHIIEH3HOHHOTO JOrOBOPA, JOrOBOPA OKA3AHMS YCIIYT.
Teopwust npaBa n MEeXrocyaapcTBeHHbIX oTHomenui. 2022. T. 2, Ne 5(25). C. 219.

34



Brnazgenen MCKIIOYUTENBHOTO MpaBa JOKEH 00ECeuuTh JACHCTBUTENHLHOCTD
NATEHTa U JIPYTUX UCKIIOUUTEIBHBIX MPAB B KAUE€CTBE MPABOBOW OCHOBBI COTJlalie-
HUS.

[Tpu peanuzanmu 3amuThl KHGOPMALIMKU €€ BIIaJeNel] JOHKEH YeTKO MOHUMATh,
KaKHe CpEeJCTBA 3alUThl OH MCHOJb3yEeT U KaK OHU MOMOIYT IPOU3BOJACTBY. Mephl
3alUThl UHPOPMALIMU MOTYT OBITh KaK OpraHU3allMOHHBIE, TAK U TEXHUYECKUE.

WNudopmaninio 3amunaoT U3Ha4aaIbHO OpraHU3allMOHHBIME MepamMu. Tak Kak
OCHOBHBIM HCTOYHUKOM YTE€UKU MH(OpPMaIlUU SBISAETCS Y€lIOBEK (paOOTHHUK) TO €ro
BO3MOYKHOCTH HYKHO OFPAHHYMBATh.

Crnenom 3a OpraHu3allMOHHBIMA MEPAMH UAYT TEXHUYECKUE. TeXHUUEeCKUue Me-
PBI MO3BOJISIOT 3ALUTUTH HHPOPMALUIO 110 OOJIbIIEH YAaCTH OT BHELIHUX YIpo3 (XakK-
Kepbl, BUpychl, DDoS atakn)

Eme ongHolf BakHOM OCOOEHHOCTH B JAHHOM COTIJIAIICHUHU SBIISETCS yIUlaTa
coopa. Kak oTmeudanoch paHee CymecTByeT Be (OpMbI BHIILIAThI, & UMEHHO: €IUHO-
BPEMEHHAs! BHIILIATA M POSIITH .

HyxHo 00paTUTh BHUMaHUE HA TO, YTO €CJIM MPOLEHT POSJITH B I0IOBOpPE CO-
CTaBJSIET 5 MPOLEHTOB, TO MPU MPOJAKE KAXKAOW JMIIEH3MOHHOW KOMUU MPOIYKTa
JuLeH3uap o0s3aH MoJy4aTh pacCUnTaHHOE BO3HArPaXICHNUE.

B Toxe Bpems coriaiieHuss Ha U300pETEeHHUs, MOJIE3HbIE MOJAEIU U MPOMBILI-
JIEHHBbIE 00pa3libl OYE€Hb MOX0XKH JIPYT ¢ APyroM. B Toke BpeMs corjamieHus Ha TO-
BapHbIE€ 3HAKW UMEIOT UHANBUAYAJIbHbIE OTINYHS.

Bo-niepBbIX, 3/1€ch TpeOOBaHMS K JUIEH3UATy B OTHOLIEHUWU KayecTBA JIULEH-
3MOHHBIX MPOAYKTOB WJIM YCIYT BO3pacTaioT. Bo-BTOpHIX, 3ampeT BKIIOYATH MOTpeE-
ourteneil B 3a01yX/I€HUE OTHOCUTEIBHO MPOUCXOXKACHUS TOBapa Ha MPAKTHKE MpPU-
BOJIUT K HEOOXOIMMOCTH JOIIOIHATEIFHOTO KOHTPOIIS CO CTOPOHBI JINIeH3Hapa™”,

Taxxe 1oroBOp 0 Mepenaye ceKkpera MPOU3BOJCTBA MOXKET ObITh 3aKIIOUYEH KaK

CaMOCTOSITEIBHOE corjiamieHre. B OonbpImHCTBE CJIydacB OHO ABJIACTCA 3JICMCHTOM

B Kysun H.5l. Onenka crouMocTi HeMaTepuallbHBIX aKTHBOB U MHTEIJIEKTyalbHOU codcTBeHHOCTH. M. : UHOPA-M,
2019. C. 43.

3 JIneoBa U.B. Potb TOBAPHEIX 3HAKOB B POIBIKEHUI TOBAPOB HA PHIHKE U 0COOEHHOCTH YKCIIEPTH3BI TOBAPHBIX 3Ha-
koB B Poccun. MHTennexryanpHble npaBa: BbI30Bbl 21-ro Beka. Martepuansl MexxayHapoaHOH KoH(epeHuH, ToMcK,
14-16 HOs0ps 2019 roga. Tomck: M3natensckuit JJom Tomckoro rocynapcreenHoro yausepeurera, 2019. C. 101.
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CMELIAHHOTO JIMIEH3UOHHOIO COTJIAllIeHUS.

B coBpemeHHOM MHpe 0c000 4acTO BCTPEUaroTCs JHUIICH3MOHHBIE JOTOBOPHI B
00JacTH 3amuThl HHGOPMAIMK B TeXHUYECKOH chepe. U 3To He siBiseTcs ciiydaitHo-
cTbto. CerojHs pacteT 3HaYeHHe HHPOPMAIIMOHHBIM TEXHOJOTHUSIM, BCe OOJIbIIE MPO-
BOAUTCS 00y4eHUI U MOBBIIICHUS KBaM(pUKauii B JaHHOU o6sactu. CHeruanicToB
B JJaHHOU cepe cTraHOBUTCA Bce Oouibiiie. JlaHHBINA BOITPOC OYEHB aKTyalleH.

[IpeamMeTOM TaKMX JOTOBOPOB SIBJIAIOTCS HE TOJBKO MATEHThI, HO U UH(OpMa-
1Msl, CoieprKalasi HaydYHO-TeXHUYEeCKU xapakrep. Hanpumep: 3HaHUS O TEXHOJIOTU-
YECKOM IPOIIECCE, METO/IaX BBOJIA B AKCILIYaTallMI0 U MOHTaXa 000pYyI0BaHUS U TaK
nanee.

Hannas uadopmalus o4eHb BakHa NS JiniieH3uata. OHa momoraer i pea-
JU3aIuu 00bEeKTa 1I0roBopa (M300peTeHUS, TTOJIE3HON MOJICTU U TaK Jajee). Bo-
MHOTHUX CIy4asX HENaTEeHTOCHOCOOHbIE CBEICHUS M3HAYAJIbHO HEMATEHTOCIIOCOOHHBI.
To ecTp OHM He MOMAJAIOT NOJ KpUTEpUHU naTeHtocrnocodHoctu. Ha ocHoBanuu 3a-
KOHA MATEHT BbIIaH ObITh HE MOXKET.

Heo0xoaumMo OTMETUTh, UTO MAaTEHT Ha TO WJIW MHOE M300pETeHHE MPOXOIUT
YCTAaHOBJICHHBIM 3aKOHOM IIpoliecC peructpaiuu. Ero peanusyer yrnoaHOMOYEHHBIH
rocynapcTBoM oprat. [Ipu nepenade nateHTa Ha pEeruCTPALUIO pa3pabOTUNKU TAKKE
CTaBAT HA HETO PEKUM KOH(PHICHIIMATBLHOCTH. TO €CTh MaTepual 3asiBKU TAKKE SIB-
JISIETCS CEKPETHBIM .

Taxum 006pa3oM MOKHO clienaTh BbIBOJ O TOM, YTO B OTHOILIEHUM MHHOBALUU
JNENUCTBYET PEKUM KOMMEPUYECKOW TalHbBI 10 THS MOJa4YM 3asBKH B YIIOJHOMOYEHHOE
BeAOMCTBO. Ilociie TOro Kak JaHHbIE JCUCTBUS MPOM3OMIYT HAYMHAET JCWCTBOBATH
NATEHTHOE MPaBo.

JlanHast uHopMaIus 3alIMUIIAeTCs C MOMOIIBI0 PA3IMYHBIX CIIOCO00B HH(OP-
MaIMOHHOM 3amuTol. [laHHyI0 paboTy B OOJIBIIMHCTBE CIIy4asiX BBIIOJIHSAIOT CIIEIIH-
aMuCThl B 00nacTu 3amuThl nHGopManmu. Ha matenTe ¢ Ttakoit undopmaimen m07-

YKE€H CTOSITh TpU() CEKPETHOCTH.

% Ba6ymkuua A H. ToBapHbIe 3HAKH: 3asBKA H SKCIIEPTH3a 3asBKH HA TOBAPHBIT 3HaK. // X1 MexqyHapoaHas cTyeH-
yeckas HayuHas koHdepeHuwms. Crynendeckuii Hayunslid popym. 2020. Ne 2. C. 159.
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JlaHHbIE CHEIUAIKCTHI MPOPadaTHIBAIOT BCE BO3MOXKHBIE CHOCOOBI 3aIUTHI
uHbOpMaIlui, KOTOPbIE MOTYT IIepeaBaThCs Yyepe3 GopMyJIIbl, YePTEKU, METOTUKU U
tak nanee. Mudopmainus Moxer ObITh MepellaHa Kak B MUCbMEHHOM, TaK M DJIEK-
TPOHHOM BUJIE.

Takxe HEOOXOMMO OTMETHUTb, UTO KaK YKa3bIBaJIOCh PAHEE, TAKKE CYIIECTBY-
€T cMelIeHHbIe TuieH3ud. OHM MOTYT OBbITh pa3HBIX BUJIOB. Hampumep, mateHTHbIE U
HEIIATCHTHBIE.

IIpu 3TOM Takxke pa3zpemaeTcss BKIKYATh YCIOBHE O TOM, YTO MPHU IpeEKpale-
HUW COIVIAIICHUS JIMIEH3UAT UMEET IMPABO IOJIb30BATHCS NMEPEJAHHBIA €MY CEKpET
MPOU3BOJICTBA, HO NPH 3TOM HE NPEIOCTABIATh COOTBETCTBYIOUIYIO MH(OpMALUIO
JIPYTUM JILIAM B TEYEHHUE OIIPEIECICHHOTO IIEproa.

2.3 IOpuauveckasi OTBEeTCTBEHHOCTh 3a HapyllieHue mnpas B cdepe muc-
M0JIb30BAHHA CEKpeTa POU3BOACTBA

Janubiii maparpag HEOOXOAMMO HayaTh C TOTO, FPAXKAAHCKO-IIPABOBAsl OTBET-
CTBEHHOCTb — 3TO M€pa OTBETCTBEHHOCTH 3a HApYyLIEHUE 4buX-TO Mpas. [Ipu peanu-
3alliM OTHOIIEHUH B 00JacTU HOY-Xay HCIOJIb30BaHHE MPOOIEMATUKH TPAKIAHCKO-
MPaBOBO OTBETCTBEHHOCTH HEOOXOJMMO B CIydasX HApYLIECHUS UCKIOYUTEIBHOIO
IIpaBa BJIAJIEIIbLIA JAHHOTO HOY-Xay.

'K PO pernamentupyer cienyroimue (HopMbl rpakIaHCKO-TIPABOBOM OTBET-
CTBEHHOCTH, & UMEHHO:

1) Bo3MelIcHHE YOBITKOB,;

2) B3BICKaHHE KOMHUCCHH;

3) u3bsaTHE KOHTpahaKTHBIX MATCPUAIIOB;

4) U3bsSITHE MHBIX YCTPOWCTB, KOTOPBIC MCIOJIB30BAIUCH JIJISI U3BATHE UCKITIO-
YUTEIbHBIX MPAB.

OTMeTuM, YTO camMOM pacIpoCTpaHEHHOW (HOPMOM SBISETCS BO3MEIICHHE
yObITKOB. OHO MCTIONB3YETCsl BO BCEX CIyyasX HapylIEHUs rpakKIaHCKuX mnpas. [laH-
HbIE MEPBI OTBETCTBEHHOCTU YETKO PETJIAMEHTUPOBaHbI MyHKTOM 1 crateu 1472 'K
P®.

I[aHHa}I MCpa OTBETCTBCHHOCTHU O3HAYACT, YTO JIMIO, KOTOPOC HAPYIINIIO CCK-
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pET MPOU3BOJACTBA, JOJKHA BO3MECTHUTH BIIAJENbIy MCKIIOUMUTEIBHOIO IpaBa BCE
[IPUYUHEHHbIE YOBITKH. VICKIIIOUEHNEM SIBISIIOTCA CITydad, KOTJa MHOE MPEeAyCMOTpe-
HO JIOTOBOPOM.

ITynkr 2 crateu 1468, ctates 1469, a Takxe nyHKT 2 ctathu 1470 I'K PO pe-
IJIAMEHTUPYET, YTO YOBITKH MOJJI€KAT BO3MEIICHUIO JIUIIOM:

1) KOTOpPBIH OBLIT 00sI13aH COXPAHATh KOH(MUACHIIMAILHOCTD HOY-XaY;

2) KOTOPBIM MOTYYUT MHPOPMANUIO HE3aKOHHO W Pa3rIaCHil, U HCIIOJB30BaI
€€ B CBOUX LIETISIX.

[IpaBo Ha BO3MeENIEHHE MOXET TPeOOBATh KaK caM BIIaJeNell, TaK U JUIO, KO-
TOpPO€ MMEET MPaBO MOJIb30BATHCSA JAHHBIM CEKPETOM Mpou3BojicTBA. [loap30BaThCs
IIPAaBOM MOKHO Ha OCHOBAaHUU JI0TOBOPA.

B ciydae nmorepu KOHGUIAECHIMATBHOCTH WH(MOPMALUU, COCTABIISIIOLIEH HOY-
Xay. OTO HE MOXET OBbITh KOMIIEHCUPOBAHO KaKMM-IMOO 0Opa3oM B HATypaJbHOU
(dopMe TOUHO TaK K€, KaK HEBO3MOYKHO NPEJOCTABUThH JHUIICH3UATy MpaBO HA HC-
T0JIH30BAHIE AHATOTHYHOTO CEKPETa MPOM3BOICTBA .,

JIM1IEH3MOHHOE COTJIallleHue MOXET HajaraTh Ha JIMIIEH3Hapa 00s13aTelbCTBO
KOMIIEHCHUPOBATh YOBITKH, MOHECEHHbIE JIMLIEH3UAaTOM B PE3yJIbTaTe, HalpUMEpP: HE
yBEJIOMJIEHHSI O TpaBax TpeTbux Jul. Mcnonp3oBaHue cexpera MpoU3BOACTBA, TEX-
HUYEcKas HelleJeco00pa3HOCTh MPOU3BOICTBA TPOAYKIIMHU IO JIMIEH3UHU U TaK Jlajee.

JIuuieH3uap uMeeT mpaBo TPeOOBATh BO3MEILICHHUS YOBITKOB OT JIMIICH3UATA, B
TaKUX CITydasix Kak:

1) HEeKaueCTBEHHOE MTPOU3BOACTBO MPOIYKIIMU IO JOTOBOPY;

2) UCTOJIb30BaHUE CEKpPETa MPOU3BOJICTBA 3a MpeeiiaMi YCTaHOBICHHON Tep-
pUTOPHH;

3) B MHBIX YCTAHOBJICHHBIX JJOTOBOPOM CIIyJasiX.

Croponsl oroBopa 00 OTUYXKACHHM (YyCTyIKE) UCKIOYUTEIHLHOTO MpaBa Ha
CEeKpeT MPOM3BOACTBA MMEIOT MPaBO BHIOpATh yKa3aHHYIO (OpMy TpaskIaHCKO-
IIPaBOBOM OTBETCTBEHHOCTH.

N3-3a cnoXHOCTEW NOPaBOBOM peanu3alvyd JAaHHOM MEpPbl TI'PaKIaHCKO-

% Anexcees C.C. Ipaxanckoe npaso: B 2 T., T. 1. M. : Craryr, 2018. C. 528.
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IIPaBOBOI OTBETCTBEHHOCTH B I'PAKJAHCKOM IPABE MOSBWIOCH aJIbTEPHATUBHOE pe-
HICHHE MTPOOJIEMbI, @ UMEHHO KOMIICHCAITHS.

[IpaBo Ha mosydeHHEe BIAAENbLEM HOY-Xay KOMIIEHCAIMM MOAPOOHO peria-
MeHTHpyeTcs B IyHKTe 3 ctateu 1252 I'K PO. JlanHas Mepa OTBETCTBEHHOCTH OYEHb
y0OHa, TaK KaK OHa B3BICKMBAETCS MOCJE J0KA3aTeJbCTBA (PaKTa COBEPLICHHOIO
IIPaBOHAPYLIEHHUS] U OCBOOOXAAET MpaBooOIanaTeiast OT JOKa3bIBaHUS CyMMBbI IpH-
YUHEHHOTO yiepoa.

B cuny niynkra 1 crateu 1472 I'K P®, MOXHO cAenaTh BBIBOJ O TOM, YTO 3a
HapyLIEHUE UCKIIOYUTENILHOIO MpaBa MPUMEHSTCS TaKasi Mepa OTBETCTBEHHOCTH Kak
«BO3MeENIEHUE YOBITKOB». A €CIIM MHOE PETYCMOTPEHO 3aKOHOM WJIH JIOTOBOPOM, TO
MO’KET PUMEHATHCS UHasi popMa OTBETCTBEHHOCTH (KOMIIEHCALINSA).

To ecTp eciu MexAy CTOPOHAMHU HE OBLIO 3aKJIIOYEHO JOTOBOPA HA MCKIIOYHU-
TeJIbHOE MPaBO, TO TPeOOBATh KOMIIEHCALIUIO BIIAJEIEl] JaHHOTO CEKpeTa IMpOU3BO/I-
CTBA HE CMOXET.

Komnencanus npou3BoauTcs B AeHexHOU popme. OO 3TOM rOBOPUT €r0 UMY-
IIECTBEHHBIN XapakTep. J(eHeKHble cpeacTBa B3BICKMBAIOTCS B IOJIb3Y BiaJelblia
UCKJIFOUUTETLHOTO TIPaBa.

Pa3mep xommeHcanuu perjaMeHTHpYETCs Ha OCHOBaHMM ab3ana 2 myHKTa 3
ctatbu 1252 'K P®. [/laHHas HOpMa yCTaHABIMBAET, YTO pPa3Mep KOMIIEHCALIUH
YCTaHaBJIMBAETCS CYJOM B Ipejesiax 3aKOHOIaTeIbCTBA, B 3aBUCUMOCTH OT XapaKTe-
pa HapymeHHﬁ37.

B Toe BpeMsi Ha pa3Mep KOMIIEHCAIIMU HE BIUSET CTENEHb BUHbI HAPYIIUTENS
U COLIMAJIbHAsI 3HAYMMOCTh HapylieHus. KomneHcamnus ucuucisiercs, B 4aCTHOCTH, Ha
OCHOBE IIPUMEPHON CYMMBI JINLIEH3UOHHOTO JIOTOBOPA.

Takum 00pa3oM MOXKHO clienaTh BBIBOJ O TOM, YTO OYE€Hb TPYJHO YCTAHOBUTH
KaKyl0 TOYHO CyMMY MOKHO TpeOOoBaTh MpU BO3MEIIEHUHU YOBITKOB. JlaHHBII UHCTH-
TYT SIBJISICTCS CJIIOKHBIM U MPOOJIEMATHUHBIM.

NMeHHO mo3TOMY Jy4yIIMM croco0aM n30exkaTh JaHHOM MpoOsieMbl — 3TO 3a-

paHee 3aKII0YUTh JIOTOBOP, B KOTOPOM MPOMHUCATh BCE HEOOXOAMMBIEC YCIOBHUS U TO-

3 MopryHosa E.A. HckmounrensHoe npaBo B rpaxaanckoM obopote. M. : Hopma: UTHOPA-M, 2021. C. 278.
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ciencTBusl. PazMep HEyCTONWKH TakKe MOKHO OOTOBOPHUTDH U MPOIHUCATH 3apaHee. ITO
MTOMO’KET M30€KaTh KOH(PIMKTOB U CyIeOHBIX pa3OUpaTenbCTB, KOTOPHIE TaKXKe TO-
HECYT pacxo/pl.

Takxe HEOOXOAUMO OTMETUTH, YTO pa3Mep KOMIIEHCALUWU B JOTOBOPE MOXKET
OBITh MPOIKCAH KaK B TBEPAOW (opMe, Tak U B IPOLEHTHON. YCTaHOBUTH €€ Mpejie-
JbI CTOPOHBI MOT'YT CAMOCTOSITEJIBHO M IIPONKCATh JAAHHBIC YCJIOBHS B Jorosope. B
pa3Mep KOMIIEHCALlMU JOJDKHBI OBITh 3aJI0’KEHBI BCE MOTEHIMAIbHBIE MOTepH (B Ae-
He)XHOM (opme). Yalmie Bcero naHHas CymMMma NPEBBIIIAET pasMep, PerjJaMeHTHpO-
BaHHBI HOPMaMHM 3aKOHA. DTO IOMOTaeT BIAJENbI]y HHTEIUIEKTYaJlbHOTO IpaBa
OLICHUTh CBOU TPYJl B pE€AIbHOM €r0 CTOUMOCTH.

Takum o6pazoM mpaBooOianaTeNnb NPeaOCTaBIseT cede rapaHTUIO Ha cCoXpa-
HEHHUE CEKpeTa MPOMU3BOACTBA, a B CIy4Yau €€ Pa3IalliEeHUuss CMOXET MOJYy4YUTh KOM-
neHcanuo. Pazmep kKoMieHcanuu 10JKeH ObITh 0OOCHOBAHHBIM M KOMIIEHCHPOBATH
yOBITKH.

OpnHako, HEOOXOUMO OTMETUTH, YTO BO3MEIIEHUE YOBITKOB U KOMIICHCALIHS
SBIISIIOTCA pa3HbIMU (OpMaMU OTBETCTBEHHOCTH. OO 3TO yKe YyKa3bIBaJIOCh paHee.
Nmenno noatomy ctaths 1252 'K P® ykas3piBaeT, 4TO BEIOPATH MOKHO TOJIBKO OJHY
bopmy.

[ToTepst cexpeTHOM UHPOPMAITUK MOKET MPOU30NTH TIPU BBHITIOJTHEHUH Pa0OTHI,
nepeaavyn HeoOXOAUMBIX JOKYMEHTOB B RJIEKTPOHHOM BHJIE, B MPOLIECCE MEPEBO3KU
u300peTeHus U MHoroe Apyroe. IMeHHO m0o3ToMy HEOOXOAMMBI CIIELUATIUCTHI B 00-
JIACTH 3aLUTHI.

Ecnu cynom Oyner qokazaHa BUHA OJHOW M3 CTOPOH B HE3aKOHHOM 3aBiiajie-
HUU WM TOJIb30BAHUU HMCKJIIOUYUTEIBHBIM MPAaBOM, TO OOBEKT HHTEIUICKTYalbHOU
COOCTBEHHOCTU JIOJKEH OBbITh U3BAT U YHUUYTOXKUTb, €CIU MHOE HE MPEAYCMOTPEHO
3akOHOM. OOBEKT UHTEIJUIEKTYaIbHOW COOCTBEHHOCTH U3bIMAETCs 0€3BO3ME3AHO. ITO
PErJIaMEHTHUPYETCSI OTEYECTBEHHBIM 3aKOHOJATEIBCTBOM.

Tak kak myHKTHI 4, 5 crateu 1252 'K P® Bxogsar B coctas riasel 69 ['K PO.
OnHM periiaMeHTHPYIO, UTO O0IIKE MOJI0KEHUS O MpaBax Ha UTOTU UHTEIJIEKTYaIbHOU

ACATCIIBHOCTU U CPpCACTBA MHAWBUAYAIHU3allMKM, TO JAHHBIC CAHKOHWHW MOT'YT IIpHUMC-
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HATBHCS 32 HAPYLIEHUE UCKIIOYUTENBHOTO IPaBa HA HOY-Xay.

He croutr myrtath u3bsiTHE OOBEKTOB WHTEIIEKTYyalbHOM COOCTBEHHOCTH C
KoH(UCKauen, Kak Tak BTOPOE MPOUCXOAUT B T€X CIIydasiX, KOTJla 0OBEKT BXOJIUT B
coOcTBeHHOCTh. [Ipy HE3aKOHHOM 3aBIaJICHUM WHTEIICKTYadbHOW COOCTBEHHOCTH
OHO JaHHOMY CYOBEKTY HE MPUHAJICKUT U HE MOXKET ObITh Y HEr0 KOH(GUCKOBAHO.
[TonoxxeHust 00 UIBATUM PErIaMeHTUpYyeTCs MyHKTOM 5 ctathu 1252 'K P®. B ciy-
yasx, IPeAYCMOTPEHHBIX 3aKOHOM U3bBITHIM OOBEKT MOXKET MOUTH B Aoxoid Poccuii-
ckord Denepaunn. Tem HE MEHee TPaBOHAPYIIUTENIb HECET OTBETCTBEHHOCTh HE Iie-
pel Hallel cTpaHoil, a mepe nmpaBoodIagaTesIeM.

JIaHHBIE CaHKIIMM UMEIOT UMYILIECTBEHHBIN XapaKTeP. DTO CBSI3aHO C TEM, UTO
Ha OCHOBaHMM NyHKTOB 4, 5 ctatbu 1252 'K PD u3bsATHIO TTOJJIEKAT:

1) xoHTpadaKTHBIC MaTepUATBHBIC HOCUTEIIH;

2) 000pymOBaHuUE;

3) ycTpoiCcTBa U MaTepHAJIBI.

Takum 00pa3oM MOXKHO cIieJaTh HECKOJIBKO BBIBOJIOB. Bo-TiepBBIX, 32 Hapy-
IIEHUE UCKIIFOUYNUTEIBHOTO ITPaBa 0TEYECTBEHHOE 3aKOHOAATENBCTBO MPEyCMaTpUBa-
eT Takue (GOpMbI IPaKJAHCKO-TIPABOBOM OTBETCTBEHHOCTH KaK:

1) KOMIICHCALIHS;

2) BO3MeEIIICHHE YOBITKOB;

3) u3bsaTHE KOHTPahaKTHBIX MATEPUATBHBIX HOCUTEIICHS

4) U3bsSITHE MHBIX YCTPOWCTB, KOTOPBIC MCIOJIb30BAIUCH JIJISI H3BATHE UCKITIO-
YUTEJbHBIX MPAB.

Camoii nonynsipHoi GopMoit ABIIsIETCSI BO3MEIlIeHHE YOBITKOB. OHO HUCIIONb3Y-
€TCsl BO BCEX CIIy4asxX HapyLIEHUs IPakJIaHCKUX NpaB. J[aHHbIE MEpbl OTBETCTBEHHO-
CTH YETKO periiameHTupoBaHbl MyHKTOM 1 craten 1472 'K P®. Komnencanus 3a
HapyIICHUE UCKIIOYUTEIHHOTO IMpaBa Ha CEKPET MPOU3BOJCTBA MOXET OBITh yCTa-
HOBJIEHA B JIIOOOM JI0rOBOpPE, UMEIOUIIM CBOUM IIPEIMETOM HOY-Xay.

Komnencanus B otimyre OT yOBITKOB HE IPUMEHSETCS B CIydasX HEUCIOIHE-
HUSl WM HEHAAJIE)KAIEro HUCIOJHEHUSI TOTOBOPHBIX 00SI3aTENIbCTB, a MCIOIb3yeTCs

JIMIIb ITPHU HAPYIICHUHU UCKIIOYUTCIIbHBIX ITPpaB.
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Pa3mep koMIieHcanuu B TOTOBOPE MOXKET ObITh MPOMHCAH Kak B TBEPAOil (op-
M€, TaK U B IPOLIEHTHOM. Y CTAaHOBHUTH €€ MPEJEbl CTOPOHBI MOTYT CAMOCTOSITEBHO
Y IIPONKCATh JaHHBIE YCIOBUS B IOTOBOPE.

B pa3mep komneHcanuu JOJKHBI ObITh 3aJI05KEHBI BCE MOTEHIUATIbHBIE IOTEPU
(B neHexxHolt gopme). Yaiie Bcero naHHas cyMMa IPEBBIIIAET pa3Mep, perjaaMeHTH-
POBaHHBI HOPMaMM 3aKOHA. JTO IOMOTAET BJIAJIENIbIy MHTEUIEKTYaJIbHOIO IpaBa
OLICHUTH CBOW TPYJ B pEAIbHOM €r0 CTOUMOCTH.

2.4 I'paskiaHCcKO-NIPaBOBAas 3alIIUTA MPaB HA CeKpPeT NPOM3BO/ICTBA

Janublii maparpad Hy>KHO CHOBA HayaTb C ONPEAEIICHHS TOTO, YTO CEKPETOM
IIPOU3BOJCTBA (HOY-Xay) MPU3HAIOTCS CBEJIEHUS PA3JIMYHOrO XapakTepa (MpOU3BOI-
CTBEHHbIE, TEXHUYECKUE, SJKOHOMUYECKNE, OPTaHU3aLMOHHBIE U JPYTHUE) O PE3yJIbTa-
Tax MHTEJUICKTYAJIbHOW AESATEIbHOCTH B HayYHO-TEXHUYECKOU cdepe U 0 crocodax
OCYILIECTBIICHUS MPOPECCUOHATBHON AESITETbHOCTH, UMEIOIINE JEHCTBUTENBHYIO HIIN
NOTEHIIMAIBHYI0O KOMMEPYECKYI0 LIEHHOCTh BCJIEACTBUE HEU3BECTHOCTH MX TPETHUM
JULAM, €CJIU K TAKUM CBEJCHUSIM y TPEThHX JIMIl HET CBOOOAHOTO J0CTyNa Ha 3aKOH-
HOM OCHOBAHHUM U 00J1a1aTeb TAKUX CBEICHUM MPUHUMAET pa3yMHbIE MEpbI Il CO-
OJtoIeHNsT UX KOH(PUIAEHIMAIBHOCTHA, B TOM YHCIIE NTyTEM BBEICHUS PEKHUMa KOM-
MepuecKol TailHbl. 3aKOHOAATENbCTBO TAK)XKE YCTaHABIMBACT, Kakasi HH(OpMalLus He
MOYET COCTABIIATh CEKPET MPOM3BOJCTBA ",

Eme ogHuMm crnocoOOB 3alliMThl MpPaB HMHTEJUIEKTYallbHOM COOCTBEHHOCTH, B
YACTHOCTH B cdepe MPOU3BOJICTBA, SBISETCS PEKUM KOMMEPUECKOW TalHbI, MPOU3-
BOJICTBEHHOH TaliHbI WJIK HOY-xay. Kak y’ke oTMeuanoch, ojJ HOy-Xay HEOO0XOIuMO
MOHUMAaTh Pa3HO00pa3re TEXHUYECKUX, MPOU3BOJICTBEHHBIX U MHBIX CBEJICHMM, MH-
dbopMarusi MPEeUMyIIECTBEHHO B HAYYHO-TEXHUUYECKOM cdepe, KOTOpble XpaHUTCS B
cTporoM cekpere. [loHsiTHE HOY-Xay UCIIONIB3YETCs 0 BCEMY MUDY.

OpHMM U3 MEPBbIX UCTOYHUKOB 3alIUTHI MPaB HA CEKPET MPOU3BOJICTBA B 00-

JIJaCTHU MCKAYHAPOAHOTO IIpaBa ABJIACTCA COIJIAICHUC IO TOPTOBBIM ACIICKTaM IIPpaB

8 AmnnpeeB A.A. 3amura npaB Ha CEKpET MPOU3BOJICTBA (HOY-Xay), UCIIOIb3YEMbIi B IIPEANPUHUMATEILCKOMN e TeNb-
HOCTH rpaxaanuHa IIpaBa yenoBeka M rpakJaHMHA: KOHCTHUTYLIMOHHbIEC HJleallbl U COBPEMEHHbIE IPOOJIeMbl peann3a-
n: Marepuanst n noknaznst X111 MexaynaponHoi HayuyHo-TipakTHYeckoi koHdepenuun, Camapa, 28 centsops — 01
2017 ropa. Camapa: Camapckas rymanurapHas akagemus, 2018. C. 244.
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UHTEIJIEKTyalnbHOM coOcTBeHHOCTH (nanee - TPUIIC). [lanubiii 1OKyMEHT ObLIT MpH-
HST BO Bpems YpyrBaiickoro payHnaa ['eHepanbHOro cornaimieHus no tapudam u Top-
rosiie B 1994 rogy. Ero cobmonaioT crpanbl- yyacTHUKM BcemupHoOil TOproBoii op-
ranuzanuu (ganee -BTO).

JlaHHO€ coralieHue YCTaHABIMBAET, YTO Yy JII0OOOr0 MHJMBHIA MOTYT OBITh
CBEJICHUSI, KOTOPbIE OH ObI XOTeJ OBl CKPBITh OT HEIOOPOCOBECTHOTO MCIOJIb30BAHUS
(mepackpbiTas mHbopmanus). Yka3zanHas uHpopmaius oOs3aHa UMETh ONPEACIICH-
HBIE COCTaBJISIOIIUE.

K vum otHOCSTCS:

1) uadopmarus (WK ee 4acTh) HEIOCTYIHA I OOIIEro JOCTYIIA, a TAK)KE HE
JOCTYIHA ISl OOJBIIMHCTBA JIMII, paOOTAIOMIUX B JAHHOM 001acT (4acTo W B JaH-
HOU OpraHu3aIuun);

2) CBEJICHUSI COCTABISIFOT YKOHOMUYECKYIO [IECHHOCTB;

3) mpaBooOagaTenb NPeIIPUHUMACT BCe MEpPhI 3alllUThI, KOTOPBIC HE 3arpe-
IIEHBI 3aKOHOM.

[IprMepoM MOTYT CIYKHUTh CITydau, KOraa MEXy COTPYJIHUKAMH OJTHOW Opra-
HU3ALMK 3aKJII0YaeTCsl JOTOBOP p HEpa3IlalleHUU TailHbl. Tak ke MOTYT ObITh ycCTa-
HOBJIEHBI TEXHUUYECKUE CPEJICTBA 3alIUThl HA pad0YNX KOMIBIOTEPAX.

B Toxe BpeMsi HCIIONB3YI0 PEXKUM HOY-Xay WIM KOMMEPYECKOU TalHbI IIPaBoO-
o0nafaresib PUCKYET YTO KTO-TO CMOKET BOCHOJB30BATHCS €ro HCKIOYUTEIbHBIM
paBOM, HE 3Hasl, YTO JaHHas HHPOPMAIIHS SIBIISUIACH KOMMEPUECKOM TaliHOM.

B naHHBIX cilydasiX OTCTOSTH CBOM IMpaBa o4yeHb TpyAHo. Ilpm perucrpanuu
MaTEeHTA MPOLECC OCIAPUBAHMS CBOMX IPaB MPOUIE, TAK KAK MATEHT UMEET rocyaap-
CTBEHHYIO PETUCTPALMIO.

OpnHako MOJyYUTh MATEHT HAa BCIO KOMMEPYECKYI0 MH(OpPMAIUIO HE SBISETCS
BO3MOXHBIM. K mipuMepy, peructpaliui Ha MaTeHT HE MOJICKAT:

1) ciucKu U MepCoHaNIbHBIC TaHHbBIE;

2) nHpOpMaIus O KIMCHTaX;
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3) MeTO/IbI BBEACHHS PAGOTHI H MHOTOE IPyroe- .

Eme omHnM BaxkHbIM MOMEHTOM sBisieTcsa TO, yTo ['K P® He orpannuumBaet
CPOK JIEWCTBMS IIpaBa Ha TalHy CyIOIPOHU3BOJACTBA, TO €CTh OHA JEHCTBYET JO MO-
MEHTa pasriamieHus. YTo kacaercs MaTeHTa, TO OH OOBIYHO MMEET OIpE/CICHHBIH
CPOK, a TaK’K€ OH MMEET TEPPUTOPHAIIbHBIE OIpaHUYEHUs (TO €CTh OXpaHIETCs Ha
TEPPUTOPHUU OIIPEACIICHHON CTPAHBI.

Ha ocnoBanuu 'K P® cnydyan mHAMBHIyanu3alvyd TOBApOB, ONPEIEICHHBIX
paboT, a TaKXKe YCIyT, SBJISIOTCS TAK)XKE MHTEUIEKTYaJIbHONH COOCTBEHHOCTBIO, €CIIH
OTIMYAIOTCA OT APYTrUux (OpM MHTEIUIEKTyaIbHOM COOCTBEHHOCTH.

K HUM oTHOCATCSA:

1) ToBapHbIC 3HAKH;

2) 3HAKW OOCITy)KUBaHUS,

3) HaMMEHOBAHHS MECT IIPOUCXOKACHUS TOBAPOB U TaK Jiajee.

Eme onHuM siBisieTcst TOT GakT, 4TO KpOME€ NOMHMO HOpPM 00 OXpaHE MHTEJ-
JEKTyaJIlbHOW COOCTBEHHOCTH, TYT TaKX e JEHCTBYET aHTUMOHONOJBHOE 3aKOHOJa-
TenbcTBO. OCHOBHOW MOHUTOPHUHI U KOHTPOJIb 332 COOJIIOJIEHUEM aHTUMOHOIOJIBHOTO
3aKOHOJIaTEIbCTBA BO3JI0KEH Ha DeiepalibHyI0 aHTUMOHOMOJIBHYIO CiIy)0y. OTcrona
CIIEyeT, YTO 3allliTa MpaB HHTEIJIEKTYaJbHOW COOCTBEHHOCTH BKIIOYAaeT B ceOs
00JIbI1I0€ 3HAUYEHUE /JIS1 X035€B CEKpeTa MPOU3BOCTBA.

Oco0yto 3amurty TpeOyIOT aBTOpCKHE mnpaBa B ceTu MHTepHet. Ha ceroansii-
HUM JIeHb JTaHHas IUIOIIA/IKA SIBJIAETCS OYEHb aKTyalbHOM. KOMMyHUKaTHBHas CETh
HNHuTepHeT BKIOYAaeTCsl B ce0sl OTPOMHOE YMCIIO JAAHHBIX U MH(POPMALMA B pasiiny-
HBIX 00JIaCTSX.

3/1ech MOXHO 3alllUTUTh CBOM IpaBa MHTEUIEKTYaJIbHOM COOCTBEHHOCTH Kak
IOPUCIUKIIMOHHBIMU, TaK U HEIOpUANYEeCKuMU criocodamu. OOpamascek B Cy, 3asBU-
TeJIb UMEET MPaBO MPEAbSBIATh pa3Hble TPEOOBaHMUs, OCHOBBIBAsACH HA CBOMX JIMY-
HBIX HHTEpecax .

CniocoObl 3auThl MHOTOYKCIIEHHbIE. CIIOPBI O 3alUTE MpaB 3allUThI IPAB UH-

» Edetepoa M.K. OcobeHHOCTH 3alUThl HCKIOYUTEIHHOTO IpaBa Ha CEKpeT Mpomu3BoiacTBa (Hoy-xay) // HoBsrit
topuandeckuii BectHuk. 2021. Ne 6(30). C. 24.
* E¢erepora, 1. K. Ykas. cou.
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TEJUIEKTyaJIbHOM COOCTBEHHOCTH 4acTO BCTpedaroTes B cyze. [Ipumepom moryt ciy-
JKUTH CIICIYIOIINE CITyYaH.

ApOuTtpaxusiii cyn BopoHexxckoi oOmactu npuHsiu pemienue ot 24.10.2022
roga Ne A14-11707/2022. Cyte nena 3axmouaetcs B cieaytomiem. Vcren «E» moman
UCK K OOIeCTBY C OrpaHudeHHOM oTBeTcTBeHHOCThIO «I'», OI'PH «xxx», NHH
«XXX», O B3BICKAHUHU XXX PYyOJel KOMIIEHCAIIMM 332 HapyIIeHHE HCKIIOUUTEITbHBIX
IIpaB Ha TOBAPHBIN 3HaK Ne XXX, XXX pyOJieill KOMIIEHCAlMU 32 HApYLIEHUE UCKIIOYH-
TEJBHBIX MPaB HA TOBAPHBIM 3HAK Nexxx, XXX pyOJied KOMIEHCAIlMU 32 HapyIICHHE
VCKJIFOUUTEIBHBIX MPaB Ha MPOU3BEACHUE M300pa3UTEIbHOIO UCKYCCTBA — PUCYHOK
«K», xxx py0Jieli KOMIIEHCAllUK 32 HapyIIEHWE UCKIIOUNUTEIbHBIX IIPAB HA MPOU3BE-
JI€HUE U300Pa3UTENBHOTO UCKYCCTBA — PUCYHOK «I .

Cyn Ha ocHoBanuu crarent 1477, 1482, 1487 ' K P® ycraHOBMII, YTO TOBapHBIN
3HaK mOpuHaiexkan uctuy «E». HckmountenbHoe mnpaBo «E» Ha NpoOU3BEICHUS
M300pa3UTEIBHOIO UCKYCCTBA — pUCYHKH «K», «I'», MOATBEpKAEHO Mpe/cTaBieH-
HbIM uctiioM Cornamenuem «lIpu3zHanue coTpyaHuuecTBa 3a Bo3HarpaxjaeHue (Pa-
0oTa, BBITIOJIHEHHAS MO HaWMYy)», 3akiatoueHHbIM Mexay E u Kpuctuanom ne Bura
(aBTOD).

Uckmountensuoe mpaBo Entertainment One UK Limited Ha ToBapHbIEe 3HaKU
Ne xxx, Ne XXX MoATBEpKI€HO CBUIECTEIHLCTBAMU HA TOBAPHBIE 3HAKU (3HAKU OOCITy-
*uBaHus) U nHGopmanuenn denepanbHON CIIy)Obl IO MHTEIUIEKTYaIbHOU COOCTBEH-
HOCTH, IATEHTAM U TOBapHBIM 3HAKaM.

@akT peann3alyyd OTBETYUKOM CIIOPHOTO TOBapa MOATBEPKIECH MPEICTABICH-
HBIMHU HCTIIOM B MaTepHaJbl JIeJIa 10Ka3aTeJIbCTBAMU, 4 UMEHHO: OPUTMHAIIOM Kacco-
BOT'O Y€Ka, BUJICO3AMNCHI0 MOMEHTA 3aKYNOK U HE OCHOPEH OTBETUYMKOM. ITpu Takmx
00CTOSTENBCTBAX, (PAKT peain3aluu CIOPHOIO TOBapa OTBETYMKOM, CYyJOM ObLI J0-
Ka3aHd. Mck ObLI y,[[OBJ'IGTBOpeH41.

Eme npumepoM MOXKET CIOyKuUTh peiieHne ApOUTPakHOTO cylaa XaHThI-

Mancwuiickoro aBToHoMHOro okpyra — Orper ot 10.10.2020 Ne A75-12559/2022.

* Pemenne ApGurpaxuoro cyna Boponexckoit obmactu ot 24.11.2022 Ne A14-11707/2022 // Koucynsrautllntoc:
crnpaBouHO-TpaBoBast cuctema [O¢ui. caiit]. URL: https://www.consultant.ru/ (zata obpamenus 20.04.2023).
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CyTtb nena 3axnroyaercs B caenyromeM. Mceren «H» kK MHAMBUAYaIbHOMY MPEANPH-
Humaremo «P», UHH «xxx», 0 B3pICKaHMM KOMIIEHCALlUX 33 HAPYLIECHUE MCKIKOYH-
TENbHBIX IIpaB Ha ToBapHbIe 3HaKU NeNe XXXX, B pa3mepe XxX pyo.

HopmatuBHO ucKOBble TpeOOBaHHS OOOCHOBAaHbI CChUIKAMH Ha CTa-

Teu 1229, 1250, 1252, 1484, 1515 'K PO®.

CornacHo 3akmtoueHuto cnenuanucrta ot 22.07.2021, npencraBieHHas MNpo-
OyKIUS C JIOTOTHUIIOM TOPTOBBIX Mapok «New Balance» obmamaer mpusHakamu
KOHTpa(haKTHOCTH.

[To oxoHuUaHWi0 agMHUHUCTPATUBHOrO paccienoBanus 13.08.2021 B oTHomie-
HUU «P» cocTaBiieH MpPOTOKOJA 00 aIMHUHUCTPATUBHOM MpaBoHapylieHun AM No
3070259 mo vactu 2 crathu 14.10 Konexca 06 agMUHHUCTPATUBHBIX IIpaBOHApYIIIE-
Husx (nanee - KoAll PO) no dakty peannzanuu ToBapa, COACPKAIIECTO HE3AKOHHOE
BOCIIPOU3BEAEHUE UY>KOTO TOBAPHOTO 3HaKa. PacCMOTpEB MpeacTaBICHHBIE MO JIETy
MaTepHaibl U UCCIEA0BAB UX, apOUTPAXKHBIN CY/I CUMTAET UCK MOJICKAIIUM yIOBJIe-
TBOPCHHIO .

Takum 06pa3zomM MOKHO CenaTh BBIBOJ O TOM, YTO CIOCOOBI 3aIIUTHl UHTEJI-
JIEKTYaJIbHOW COOCTBEHHOCTH SIBJISIFOTCSI MHOTOUYUCIEHHBIMUA. OJIHAKO CIIOPHI B CYyJIE
M0 TIOBOJIy HE3aKOHHOTO HCIIOJIb30BaHUS UHTEIVICKTyaIbHOW COOCTBEHHOCTH BCTpE-
yaroTcs yacto. OTcro/1a clielyeT, 4To 3aKOHOIaTeNLCTBO B JAHHOM 00JaCTH HE SIBJIS-
eTcs uaeanbHbIM. Heo0X0MMo pa3BUBaTh U YKPEIUISATh 3alIUTy aBTOPOB U MPaBOOO-
JajiaTenei.

Takxe HE0OXOAMMO OTMETUTh, YTO 3aKOH O KOMMEpPYECKON TallHE UTPAET He
MEHEE BaXHOE 3HAUYCHHUE B PEryJMPOBAHUM paccMaTpuBaemMou mpobiemaruke. Benb
OCHOBHAsI 3ajJlaya 3aluThl HH(OOPMAITUHN 3aKITI0YAeTCs B COXPAHCHHUH €€ KOH(HIeH-
nuanbHocTu. OHA HEe MOXET ObITh pasrianieHa. [IpaBoobiagarens 00s13aH MPOBECTH
MepHbI 3alUTHI.

Ha ocHOBaHMM HOpPM OTEYECTBEHHOTO 3aKOHOJATENIbCTBA IMPaBOOOJIAIATEIb

JOJIZKCH:

2 Pemenue ApGurpaxHoro cyaa XaHtel-MaHCHHACKOro aBToHOMHOro okpyra ot 10.10.2022 Ne A75-12559/2022//
Koncynbrantllntoc: cripaBouno-npaBoBas cuctema [Odui. caitr]. URL: https://www.consultant.ru/ (nata obpaiuesus
21.04.2023).
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1) BBISICHUTH Kakasi KOHKPETHO HH(OPMAIIHS SBIIICTCS CEKPETHOM;

2) 0003HAYHUTH CEKPETHOCTh B COOTBETCTBYIOIIHNX JIOKYMCHTAX;

3) ompenenauTh KpyT JIKI], KOTOPhIE MOTYT MOJB30BaThCs CEKPETHON MH(pOpMa-
105(S)%

4) 0003HaYNTh OTHOIIIECHUS MEXKTY CYObEKTaMHM;

5) nmpu HEOOXOAUMOCTH OTMETHTD HY)KHBIC MaTepPHaIIbl TPU(POM CEKPETHOCTHU U
Ipyroe.

UToOBI 3alUTUTH HOY-Xay, €€ BJIaJIeJIeI] MOXKET:

1) xpaHuTh HHGOPMAIIHIO HA HOCUTEISIX ¢ HHIAMBHUIYaTbHON 3alUTON (HAIIpU-
Mep, 3alIUIIEHHBIX KOMIIBIOTEPAX);

2) BCEMH 3aKOHHBIMH M JIOCTYIHBIMH CHOCOOAMHU CKPBITh CBEICHHUS JJIS I10-
CTOPOHHHUX JIUIL;

3) 3akpenuTh MPABO Ha MOJL30BaHUE HOY-Xay 3a Co00M (TO €CTh 3a CYOBEKTOM,
KOTOPBIN €ro c0o3/1aj1) © MHOTOE JPYTOE.

B Toxe BpeMs HEOOXOJUMO OTMETUTh, YTO CIOCOOBI 3aIUTHI JIOJKHBI OBITh
BBITIOJTHEHBI B COOTBETCTBUHU C HOpPMamu OTE€YECTBEHHOTO 3aKOHOAATEIbCTBO U HE
MOT'YT HECTH IPOTUBO3aKOHHBIN XapakTep.

TeM He MeHee CeKpeT MPOU3BOJCTBA B CPABHEHUH C MHBIMU PE3yJIbTaTaMU HH-
TEJUIEKTYaJIbHOMU JIESITENbHOCTH SABJISIIOTCS CAMBbIMHU HE3AUIUIIEHHBIMU. JTO MPOUCXO-
JUT U3-3a WHJIUBUAYAJIBHOM OCOOCHHOCTH OOBEKTa MPOU3BOJICTBA. ITO OMpeaeiseT
cTaTyc mpaBooOaaaTens.

TeM He MeHee OTHOIICHHS B 00JIaCTH MPaBOBOIO PETyJIMPOBAHUS MpaBa Ha
HOY-Xay SIBJISICTCSI pUCKOBAHHBIM U MPOOJIEMAaTUYHBIM. DTO CBSI3aHHO C TEM, YTO HOY-
Xay HEOOXOJIMMO PEruCTPUPOBATh B YIOJTHOMOYEHHBIX OpraHax TroCydapCTBEHHOM
BiacTu. [lopsiiok perucTpanuu perJaMeHTUPYETCsS ONpPeIeICHHBIMU HOPMATUBHBIMU
JOKyMEHTaMU

Takoxe MHOXKECTBO TIpoOIeM 00pa3yeTcsl u3-3a HEMOHATHOTO TOJIKOBAHUS CTa-

*# Jaumo J.J1. K Bompocy o mpupoze mpasa Ha HOY-Xay. TeOpeTHKO-IPHKIAIHbIE IPOOIEMBI PEANU3alHH H 3alIUThI
CYOBEKTHBHBIX IIpaB B KOHTEKCTE MHHOBAIIOHHOTO COIMAJIbHO-3KOHOMHYECKOTO Pa3BUTHS OOIIECTBA: TE3UCHI JOKIA-
JIOB MEXIYHAapOAHOW HAy4YHO-IIPAKTHYECKOH KOH(EpEeHIUH, MOCBsIeHHOW namstu npogeccopa H. I'. FOpkesuua,
2018. C. 156.
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Teu 1229 'K P®. /laHHas cTaThsl Aa€T NMPABO HECKOJBKUM JIIOJSIM BIIaJIETh OAHUM U
TEeM e HOoy-xay. OJIHaKO Ha MPAKTUKE U3-3a IAHHOW HOPMbI BO3HUKAET MHOTO IPO-
oseM.

Tak:ke HEOOXOAMMO OTMETHUTh, UTO €CJIM TPEThE JIUIO MOJYYUJIO BBITOAY OT
MOJIb30BAHUS UYKUM UCKIIFOUUTEIBHBIM MPABOM, TO 34 €r0 CO3AATEIEM COXPaHSAETCA
paBo TpeOOBAaTh BO3MEIICHUS YITYIIEHHOM BBITOJIBI B pa3Mepe HE MEHEee TaKoro J0-
X0/1a HapsIAy ¢ APYTUMH MOTEPSAMHU. ITO ycTaHaBiIuBaeTcs cratbeil 15 ['K PO.

Onmnako, 111 TOTO YTOOBI YOBITKA OBUIM BO3MEIIEHBI B TTOJTHOM 00BbeMe He0O-
XOJIUMO:

1) pa3rianieHue WM HCIOJb30BaHUE CEKPETHOW WH(OPMAIUK JO0DKHO OBLIO
OCYIIECTBUTHCS B HE3aKOHHOU (opMme;

2) (haKT OCyIICCTBIICHUS YOBITKOB M X pa3Mep YCTaHOBJICHBI,

3) nomKkHA OBITh YCTAHOBJICHA MPUYMHHO-CJICICTBECHHAS CBS3b MEXKIY IOHE-
CEHHBIMH YOBITKAMHU U COBEPILIEHHBIM OTBETUUKOM MPABOHAPYIICHUEM.

Takum o0pa3oM MOXHO cliefaTh CleAyrouuid BeIBOJ. Hoy-xay siBisieTcst HO-
BBIM U TIOKa IJIOXO M3YyYEHHBIM WHCTUTYTOM. [IpoOnemaTuka JaHHOTO WHCTUTYTA,
OCHOBHBIE TMPaBWIA U MOJOXKEHUS MO €r0 PEryJIMPOBAHUI0 PETJIAMEHTHUPYIOTCS CTa-
ThsiMu [ 'K P®, a Takke 3aKOHOM 0 KOMMEPYECKOU TaliHE.

3a HapyIlIeHUEe W HE3aKOHHOE MCIOJIb30BaHUE KOH(DUIeHIIManbHON nHpOpMa-
MU TPEyCMaTPUBAIOTCS MEpPbl OTBETCTBEHHOCTU. CrOCOOBI 3alUThl MHTEIUICKTY-
IbHOU COOCTBEHHOCTH SIBJISIFOTCS MHOTOUYHCIICHHBIMH.

OnHako cropbl B CyJie MO MOBOJY HE3aKOHHOTO WCIOJIb30BaHUS MHTEIUICKTY-
albHOM COOCTBEHHOCTHU BCTpedaroTcs yacto. OTcrojia cleayeT, 4To 3aKOHOAATelb-
CTBO B JJaHHOU 00JIacTH HE SABJSETCS UacabHBIM. HeoO0XonnuMo pa3BuBaTh U yKpen-
JSITH 3alIUTY aBTOPOB M MPaBooOIIaiaTeneil.

2.5 TloHsiTHEe TIPaKAAHCKO-TIPABOBOM OTBETCTBEHHOCTH 32 HapylleHHe
NPaB HA CeKPeT NPOU3BOJACTBA

OTBETCTBEHHOCTh 3a HApPYIIEHUS 3aKOHOAATEILCTBA B 00JIACTH CEKpeTa Mpo-
U3BOJICTBA sABNIsIeTCsl MUHUMaNbHOU. ['K PD permamentupyer cmocob 3ammThl mpas

npaBooOaaaresns B BUjie Bo3MelleHUs: yObITKOB. OH ObLT pacCMOTPEH MOApOOHO pa-
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Hee. Ero pasmep u nopsiiok UCUUCIEHUSI yCTaHABIMBAETCS cTaThbet 1252,

Kpome Bo3melieHust yOBITKOB PErNIAMEHTUPYIOTCS CIOCOOBI 3aIUTHI B CTaThe
12 TK PO (o6mme crocoOsl 3amuThl). JIMCIO3UTUBHOCTD MyHKTa cTaThu 1472 I'K
P® npennonaraeT maHc HACTYIJICHUSI OTBETCTBEHHOCTH KaK Ha OCHOBaHUU HOPM 3a-
KOHO/IaTeNIbCTBA, TaK U HA OCHOBAHUU COTJIAIICHUS] MEX]ly CTOPOHAMHU.

Hcxons u3 BbIIIECKAa3aHHOTO, MOYKHO CJ€NaTh BBIBOA O TOM, YTO CaMbIil 3(¢-
(GEKTUBHBIN CIIOCOO 3aIIMUTHI JJI MMPAaBOOOIAAATENS SBISICTCS UMEHHO JTIOTOBOP. DTO
OCHOBAHO Ha TOM, YTO JOTOBOP MPEAyCMATPUBAECT KOHKPETHBIA pa3Mep HEYCTOMKH, a
TaKX€ OCHOBHBIC YCIIOBUSI MCIIOJIB30BAaHUS UCKIIIOUUTEIBHOTO MpaBa. CTOPOHBI caMu
YCTaHaBJIMBAIOT JJAHHBIE YCIOBUS U 3apaHee 3HAI0 BCE TOHKOCTH MPABOOTHOLIEHUH.

JanHblii crioco0, 6e3yclIOBHO, SIBISETCS caMbiM yA0OHBIM. OCHOBaHUEM JJist
MPUBJICUYECHUS] K OTBETCTBEHHOCTHU SIBIISIFOTCS HapyIIEHHE IpaBa CEKPET MPOU3BOJI-
CTBa, & IMEHHO €r0 HE3aKOHHOE UCIOJIb30BaHue. JJaHHbIe JEHCTBUS MMPOUCXOIST BHE
morosopa™®,

Takxe HE0OOX0IUMO OTMETUTbh, YTO HE3AKOHHOE MCIOJIb30BAaHUE CEKpeTa Mpo-
W3BOJICTBA, pa3riallleHUe M HCIIOJIb30BAHUE CEKPETHON WMH(OpMAIUU MOXKET OBITh
TaKKe€ CUUTATHCS aKTOM HEJ0OPOCOBECTHOM KOHKYPEHIUHU. DTO PETIaMEHTUPYIOTCS
cratbell 14 3aKoHa O 3aIUTEe KOHKYPEHIIUH.

K nutiam, KoTopblie TOKHBI COXPaHATh CEKPET IPOU3BOICTBA OTHOCST:

1) nmumo, KOTOpOE yKa3aHO MpaBooOIagaTeNIeM IO JOTOBOPY 00 OTUYKIACHUU
UCKITIOUMTETILHOTO TPaBa;

2) NUlEeH3uap TO JIMIIEH3UOHHOMY JIOTOBOPY O MPEIOCTABICHHM TpaBa WC-
MOJIb30BaHUS HOY-Xay;

3) WM ITUICH3HAT;

4) paOOTHUK OpraHU3allid, KOTOPBIH MOXKET IMOJIb30BaThC KOH(HICHIHATb-
HBIMH JTAaHHBIMU B PaMKaxX BBITIOJIHEHUS CBOUX TPYAOBBIX 00S3aHHOCTEH.

Mepbl OTBETCTBEHHOCTH MPUMEHSIIOTCS K CTOPOHAM, €CIIM UMHU OBLIM COBEp-

IICHBI ITPOTHBO3aKOHHLIC ﬂCﬁCTBHH. 910 MOT'YT OBIThH KaK MCPEI I'pa’XJaHCKOT'O, TaK U

“ Kapnam A.H. JIuneH3noHHbIH 10TOBOP 0 MPEJOCTaBICHUH [IPaBa UCIOJIb30BaHMs cekpeTa npoussoacTea. 2019. Ne 1.
C. 566.
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TPYJAOBOTO Mnpasa. [JoroBopHON XapakTep NPaBOOTHOIIEHUI B JAHHOM CIIy4ae sIBJIS-
eTcsl 00s3aresbHbIM. Eciin MeXly CTOPOHaMH BO3HHUKAIOT TPYJIOBBIE OTHOLLIEHUS, TO
OHM YCTaHABJIMBAIOTCS HOPMAaMU TPYAOBOTO mpaBa. OTHOIIEHUS MEXAY COTPYIHH-
KaMH, a TaKke ¢ paboTogaTesieM MOTYT PerjiaMeHTHPOBATHCS BHYTPEHHUMHU aKTaMH.
Ecnm 3aKki1t0ueH rpaXkIaHCKHM JIOrOBOp, TO JTAHHBIE OTHOLIEHUS PErNIAMEHTUPYIOTCA
HOpPMaMH T'pakJIaHCKOTrO MpaBa. 3/1€Ch YCTAHABIMBACTCS JO3BOJUTEIbHBINA MTPUHLINIL
perynupoBanus. OCHOBHBIM 3BEHOM B JAaHHBIM OTHOILUEHUSX SIBJISIOTCS HMYyLIE-
CTBEHHBIE OTHOIICHUS MEXIy CTOpOHAMU. ['paxk1aHCKuE OTHOLIEHUS B OOJIBIIMHCTBE
cinydasx peryinupyrorca Hopmamu ['K PO.

Eme omgHOM MEpOW OTBETCTBEHHOCTH SIBIISIECTCS AUCUUILIMHApHAsA. OHaA HACTy-
[AET, €CJIM COTPYAHUKOM KOMIAHUM ObLIO COBEPIIEH JUCUUIUIMHAPHBIA MOCTYIIOK.
JlaHHBIE OTHOILUEHUSI PETIAMEHTUPYIOTCS JOKAIbHBIMU (TO €CTh BHYTPEHHUMH) J10-
KyYMEHTaMH OpPraHu3aliy, a TAKKe TPYIOBbIM 3aKOHOAATEIBCTBOM B LIEJIOM.

Tak, Ha ocHOBaHUM IyHKTa «B» ctaThu 81 TpynoBoil konekc Poccuiickoin De-
nepammn (naee - TK P®)* ycranapnusaer, uto pasriamenne paGOTHIKOM OXPaHsI-
eMOl 3aKOHOM TalHbl, KOTOPYIO OH y3HaJl IPH BHIIOJHEHUH TPYAOBBIX 00s3aHHO-
CTEH, SIBJISIETCS] OCHOBAHHUEM JIJIsl BOZMOXHOT'O PaCTOPKEHUS TPYIOBOTO JOTOBOPA.

Taxxe crarbs 238 TK PO, pernaMeHTHpyEeT MaT€pUaIbHYI0 OTBETCTBEHHOCTD
paboTHHKa 3a yiiepO, MpUYUHEHHBIN padoTonaTento. OgHaAKO HEMOJIYYCHHbBIE JJOXO-
Ibl (TO €CTh YIYIIEHHAs BBIN0/1a) B3bICKAHUIO ¢ paOOTHHKA HE MOJJIekKaT.

AJMUHHUCTpATUBHAS U yTOJIOBHAs! OTBETCTBEHHOCTh B JIaHHOM 00JIACTH MOMKET
OBITh TAaK)K€ MPUMEHEHA. DTO yCTaHABIMBaeTCa cTarbe 14 3aKkoHa O KOMMEpPUYECKOU
TalHe.

VYTros0BHas OTBETCTBEHHOCTh IPEICTABIIEHA COCTaBaMH MPECTYIIEHUMH, CO-
nepxkanuxcst B crarbsaix 183, 272 - 274 YronosHoro Koaekca Poccuiickoit denepa-
nun (gaee -YK P®)™.

Tak, B OTHOIIIEHUH MPECTYIUICHUA B c(hepe IKOHOMHUECKOU JEATEITHHOCTH CT.

45 Tpynosoii kogeke Poccuiickoii emeparuu ot 30.12.2001 Ne 197-D3 (B pen. ot 19.12.2022 Ne 545-D3) // Cobpanue
3akoHoaarenbcTBa PO. 2002. Ne 1 (u. 1). Cr. 3.

*® Yronosusiit koxexc Poccniickoit ®epepannn ot 13.06.1996 Ne 63-D3 (B pen. ot 28.04.2023 Ne 161-D3) // Cobpanue
3akoHoHareibpcTBa PO. 1996. Ne 25, Cr. 2954.
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183 YK P® «He3akoHHbIE MOTYyYEHUE W pa3rJIallleHHE CBEJICHHM, COCTaBISIOIINX
KOMMEPYECKYI0, HAJIOTOBYIO WM 0AaHKOBCKYIO TalHY».

VYronoBHas OTBETCTBEHHOCTh TaKXKe MPEAyCMOTpPEHA 3a MpecTyIUieHus B cepe
KOMITBIOTEpHOU HH(popManuu (MHGOpMAIMA HA MAITAHHOM HOCHUTENE, B DJCKTPOH-
HO-BhIUUCIUTENbHON MamuHe (OBM), cucreme DBM unu ux cetu), €Ciu 3Ty JesHUs
MOBJICKJIM YHUUYTOXKEHHUE, OJIOKUpOBaHUE, MOAU(PUKAIMIO JUOO KOMHPOBAHUE WH-
dbopmanmu, Hapymenue pabotsl IBM, cucrembr 9BM wim ux cetu.

'K PO pernmameHTHpYEeT OCHOBaHUS OCBOOOKICHUSI IPABOHAPYIIUTENS OT OT-
BETCTBEHHOCTHU 32 HEMPABOMEPHOE MCIOJIb30BAHUE CEKpeTa MPOU3BOJICTBA MpH O€3-
BHHOBHOM HApYILICHUM UCKJIIOUHTEIBHOTO IpaBa Ha CEKpeT MpousBoacTBa. Hampu-
Mep, JIAL0, KOTOPOE MCIIOIB30BaJI0 CEKPET IIPOM3BOACTBA, HO HE 3HAJO, U HE MOT
3HATh, YTO OHA ABJISETCS KOMMEPUYECKON TaillHOM, OTBETCTBEHHOCTH HE HECET.

2.6 ®opMbI rpakIAHCKO-TIPABOBOM OTBETCTBEHHOCTH 32 HAPYILIEHHE NPAB
Ha CeKpeT NPOU3BOACTBA

B HacTosiiee BpeMsi BOPOCHI 3alUThI U peain3alliy IPaB Ha pe3yJibTaThl UH-
TEJUIEKTYaJIbHOM JEATENbHOCTH U CPEJICTBA MHAMBUIYATU3AIMU PETJIAMEHTUPOBAHBI
B 4 yactu 'K PO, cratesamu 1250, 1252, 1253, 1252, 1301 koToporo npeaycMoTpeH
P TPaKIaHCKO-TIPABOBBIX CIIOCOOOB 3alIMTHl aBTOPOM WJIM MHBIM MpPaBoodIagaTe-
JIEM CBOMX IIPaB U 3aKOHHBIX UHTEPECOB.

OcHOBHAs 3alIMTa UCKJIIOUYUTENBHBIX MPAaB HA UTOTHM MHTEIUIEKTYAJIbHOM JIEsi-
TEJIBHOCTM M HA CPEACTBAa WHIMBUIyAIU3ALUU PEATU3YETCS 4Yepe3 NPENbSBICHUSA
TpeOOBaHMUS:

1) o npu3HaHUM MpaBa;

2) 0 mpeceueHUH ACHCTBHIA, HAPYIIAIONIUX MMPABO WU CO3IAIONIMX YTPO3y €ro
HApYUICHHUS;

3) 0 BO3MeEIICHUH YOBITKOB;

4) o myONMKaKMK pelIeHUs] Cyaa O JOMYIICHHOM HapyIICHHH C yKa3aHHEM
JeWCTBUTEIHLHOTO MPAaBOOOIaIaTes.

Taxoke 3aIUTUTH CBOM MPaBa MOKHO B cyaeOHOM mopsiake. [IpaBoobnagaTens

MOXKCET IMOAAaTh MCK JJIA MPUBJIICUYCHHUSA JIMIA K OTBECTCTBCHHOCTH B paMKaxX U IOPAIKE,
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KOTOPBIN pErjIaMEHTUPOBAH OTEYECTBEHHBIM 3aKOHOAATEIbCTBOM.

Ortcropna cienyet, uto coriacHo ctathe 7.12 KoAlIl P® BB03, mpoaaxka, caada
B MPOKAT WJIM MHOE HE3aKOHHOE HCIIOJIb30BAHUE SK3EMILISPOB MPOU3BEACHUN WIIU
dboHOrpaMM B LIESAX U3BJICUEHUS J0X0Ja B CIydYasX, €CJIM SK3EMIUIIPhI IPOU3BE/IE-
HUN Wi GOHOTPaMM SIBIISIIOTCS KOHTPA(PaKTHBIMU B COOTBETCTBUU C OTE€UECTBEHHBIM
3aKOHOJIaTEIBCTBOM 00 aBTOPCKOM IPABE M CMEKHBIX ITpaBax JMO0 Ha IK3EMIUIIpax
npousBeeHUN Wi (HOHOTpAMM yKazaHa JIOKHasi WHPOpManus 00 WX H3TOTOBUTE-
JSIX, O MECTax WX MPOM3BOJCTBA, a Takke 00 00JiagaTensiX aBTOPCKUX U CMEKHBIX
IpaB, & paBHO MHOE HapyIIEHWE aBTOPCKUX M CMEXKHBIX MpPaB B LEJIAX WU3BICUCHHS
J0X0/a, HE3aKOHHOE HCIIOJIb30BaHUE W300pETEHHMS, MOJE3HON MOJenu JIMOo Mpo-
MBIIIJIEHHOTO 00pa3iia, pasriamieHre 0e3 corjacusi aBTopa WK 3asBUTENS CYIIHOCTH
M300pETEeHMs], MOJE3HON MOJEIN MO0 MPOMBILIIEHHOr0 00pa3na 10 O(pUIIMaIbHOIO
OITyOJIMKOBAHUS CBEJACHHUIN O HUX, MPUCBOCHUE aBTOPCTBA WM MPUHYKJICHUE K COaB-
TOPCTBY BJIEKYT HAJIOXEHUE aJIMUHUCTPATUBHOTO mITpada 10 COpoKa ThicSd pyOIieit
C KOH(pHCcKauuend KOHTPa(aKTHBIX 3K3EMIUIIPOB MPOMU3BEAECHUN U (OHOTpamm, a
TaK)K€ MaTepuagoB U 00OPYIOBaHUS, UCIOJIB3YEMBIX IJISI UX BOCIPOU3BEACHHS, U
WHBIX OPYAUI COBEPIICHUS aMUHUCTPATHBHOTO TIPABOHAPYIIICHHUS.

[ToMUMO M3JI0KEHHOTO COMPSIKEHHBIE ¢ HAPYIICHUEM TIpaB Ha MCIOJIb30BaHHUE
O0OBEKTOB HWHTEJUICKTYaJbHON COOCTBEHHOCTH HApYIICHHE 3aKOHOJATeIhCTBA 00
HKCIIOPTHOM KOHTPOJIE, OCYHIECTBICHUH HEIOOPOCOBECTHOW KOHKYPEHIIMH, HEHUC-
MOJIHEHHE O00S3aHHOCTEHW U TPEOOBAHMI MTPU OCYIIECTBICHUN BHEITHETOPTOBBIX Oap-
TEPHBIX CAEJOK, HAPYIIEHUE BAIOTHOTO 3aKOHOAATeNbcTBA Poccuiickont denepanun
U aKTOB OPraHOB BAJIIOTHOTO PETYIMPOBAHUS UMEIOT CIEUUaIbHBIE COCTABBI aJMU-
HUCTPATUBHBIX MPABOHAPYIIEHUN MPeTycMOTpeHHbIX cTaThsimu 14.10, 14.20, 14.33,
14.50, 15.25 KoAIl P®, oTBEeTCTBEeHHOCTh 3a OTACHbHBIC 3 HUX gocturaetr 100 000
pyOreit, a Takke NpeaycMOTpeHa KOH(PHUCKAIMS MPEAMETOB aJIMHHHCTPATHBHOTO
MIpaBOHAPYIICHUS U TUCKBaTU(UKAIUS JODKHOCTHBIX JIUIl HA CPOK JI0 TPEX JIET.

B cootBercTBHM co crathelt 146 YK P® 3a HapynieHrne aBTOPCKUX U CMEKHBIX
IpaB, BBHIPA3UBIIMMUCS B MPUCBOEHUU aBTOPCTBA (IJIarMar), €CIu 3TO JCSHUE TPH-

YUHWIO KPYIHBIMA yliep0 aBTOpy WM MHOMY MpaBooOJajaTesto, HE3aKOHHOE HC-
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M0JIb30BaHNE OOBEKTOB aBTOPCKOIO MpaBa MM CMEKHBIX MpaB, a paBHO MpuoOpeTe-
HUE, XpaHEHUE, MePeBO3Ka KOHTPa(aKTHHIX 3K3EMIUISIPOB MPOU3BEACHUMN MK (HOHO-
rpamMM B IeisaX cObITa, coBepiieHHbIe B pasmepe Oosnee 1 000 000 pybuseit mpemy-
CMOTPEHO yroJIOBHOE HAaKa3aHHE BILIOTH 0 JHUIIECHUS CBOOOBI Ha CPOK J10 6 JIET.

I'K P® pernamentupyet cieayromue (HOpMbl I'pakJIaHCKO-TIPABOBOM OTBET-
CTBEHHOCTH, 3 UMEHHO:

1) Bo3MemeHne YOBITKOB;

2) U3BSTHE WHBIX YCTPONCTB, KOTOPBIC MCIOJIB30BATUCH JJISI U3BSITUE HUCKITIO-
YUTENbHBIX MPaB.

[Iynkt 2 cratem 1468, ctatea 1469, a Takxke nyHkT 2 cratbu 1470 I'K PO pe-
IJIAMEHTHPYET, YTO YOBITKH MOAJIEKAT BO3MELLEHUIO JIUILIOM:

1) xoTopsIii OBUT 00s13aH COXPaHATh KOH(OUICHIIMAIBHOCTD HOY-XaYy;

2) KOTOPBIN MOMYYUT WHPOPMAILIUIO HE3aKOHHO M PAa3TIaCHII, U UCIIOJIb30Ball
€€ B CBOUX LIEIISX.

N3-3a TpygHOCTENM TMpPaBOBOM peanu3alMM JaHHOM MeEpbl IPaXIAAHCKO-
IIPaBOBOM OTBETCTBEHHOCTH B I'PAKJAHCKOM IIPABE MOSBWIOCH AJIbTEPHATUBHOE pe-
HieHue npoOieMbl, a MUMEHHO KoMIiieHcauud. [IpaBo Ha mosydeHue BIaAelblieM HOY-
Xay KOMIICHCAIIMK TOAPOOHO perjameHTupyercs B nmyHkTe 3 ctathu 1252 'K PO.
JlanHast Mepa OTBETCTBEHHOCTH OUY€Hb y/100HA, TaK KaK OHA B3bICKMBAETCS MOCJE J10-
Ka3aTesbCTBa (pakTa COBEPIIIEHHOTO MPABOHAPYIIECHUS U OCBOOOXKIaeT MpaBoobaga-
TEJsI OT 10Ka3bIBaHUSI CYMMBbI IPUYMHEHHOTO yiepoa.

B cuny mynkra 1 craten 1472 I'K PO, MoxkHO caenars BBIBOJ O TOM, YTO 3a
HapyILIEHUE UCKITIOYUTENILHOTO MpaBa MPUMEHSTCS TaKasi Mepa OTBETCTBEHHOCTH Kak
«BO3MEILIEHUE YOBITKOBY». B TOXe BpeMs eciii MHOE MPEIyCMOTPEHO 3aKOHOM WITU
JIOTOBOPOM, TO MOXKET MPUMEHSITHCS MHAst (hOpMa OTBETCTBEHHOCTH (KOMITEHCALINS).

To ectb ecnu Mexly CTOpOHAMH HE OBLIO 3aKJIIOUEHO JOTOBOpa Ha MCKIIOYH-
TeJIbHOE MPaBO, TO TPEOOBATh KOMIICHCALIUIO BJIaJeIel] JaHHOTO CEKpeTa MpOU3BO/I-
cTBa He cMoxeT. KomneHcanusi mpou3BoaUTCs B JIeHe)KHOU Gopme. OO 3TOM TOBO-
PUT €ro UMYIIECTBEHHBIA Xapakrep. [[eHexHple cpencTBa B3bICKUBAIOTCS B IOJIB3Y

BJIaJc€jbla UCKIIIOYUTCIILHOI'O ITpaBa.
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Pasmep xommeHcanuu perjaMeHTHpYETCs Ha OCHOBaHHMM ab3ana 2 MyHKTa 3
cratbu 1252 TK P®. JlaHHasg HOpMa yCTaHABJIMBAET, YTO pa3Mep KOMIICHCALUU
YCTaHaBJIMBAETCS CYJIOM B IIPEJEax 3aKOHOATEIbCTBA, B 3aBUCUMOCTH OT XapaKTe-
pa HapyLICHUM.

['paxknaHckoe 3aKOHOJATENBCTBO JAET MPaBOOOJIAaTEN0 UCKIYUTEILHOTO
IIpaBa BO3MOXXHOCTb 3aIIMIIATh CBOM MHAMBUAYAIbHBIM TpyX. DOpMBI 3aIMTHI JaH-
HOI'O IIpaBa SBJLIIOTCS pasHeIMH. OTCIOa MOXKHO CKasaTh cienymoee. Biagenen
IIpaBa MOXET caM YCTaHOBUTb IIpaBa U OOSI3aHHOCTH, KOTOPBIE KacaloTCs 3TUX CBeE-
JICHU.

Paccmorpum Ha npumepe. Eciam uHpopManus comepX uUT MPOTUBO3aKOHHBIE
NEeHCTBUS (HallpUMep CBEICHMsI O MOJATOTOBKE K MPECTYIUIEHHIO), TO OHA JIOJIKHBI
OBITH COOOLIEHBI B PABOOXPAHUTEIBHBIE OPTraHbl.

Taxum 00pazoM MOABOAS UTOT IJIaBbl, MOKHO C/ENaTh CJIEIYIOIINE BBIBOJBI.
Bo-nepBbIX, noa koMmmepuyecKoil TaitHONH He0OX0IMMO IOHUMATh: PEXUM KOH(PHUICH-
LMAJIbHOCTH CBEJIEHU, KOTOPBIE TOMOTAIOT €€ BJIaAEJIblly NMPU UMEIOLIUXCS 00CTOS-
TENbCTBAX YBEJIUYUTH JAOXOJbI, @ TaKKe M30ekaTh HEONMPABJAHHBIX PAacXoJ0B U CO-
XPAHUTD MOJIOKEHUE HA PBIHKE.

Bo-BTOpBIX, OCHOBHBIM CIIOCOOOM TNepenaud HH(pOpMALMH, COCTABIISIOIIUM
KOMMEpPUECKYI0 TailHy siBisieTcst AoroBop. Ero 3akitoueHue HEOOXOAMMO C ILIEJbIO
nepeavr MoJIb30BaHUSI CEKPETHBIM MPOU3BOJCTBOM APYTMM JMLOM. J[aHHbBIE AeH-
CTBUSI HEOOXOAUMBI, TaK KaK UCKJIFOUUTENIBHBIM IIPaBOM Ha HOY-Xay, a TAK)Ke IIPaBOM
pacnopsKaTbest UM 00J1aJ1aeT TOJBKO ONPEIETIEHHBIN CYObEKT.

B-Tperpux, rmaBHeIMH (pOpMaMu TpakJaHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a
HapyIlICHUE MpaB Ha CEKPET MPOU3BOJICTBA SBIIAIOTCS: BO3MEILICHHE YOBITKOB U KOM-
neHcauua. O0beM KOMIEHCALMK B JOTOBOPE MOXKET ObITh MPOMUCAH KAK B TBEPIOU
dopMe, Tak U B MPOLEHTHOW. YCTAaHOBUTH €€ MpeAesibl CTOPOHBI MOTYT CaMOCTOSI-
TE/BHO M IPOIHCATh JAHHBIE YCIOBHS B OTOBOpE” .

B-ueTBepThIX, 32 HE3aKOHHOE MCIOJb30BAHUE CBEICHUM, COCTABIISIONINX KOM-

MEPYECKYI0 TaifHY, JIUII0 MOXET OBITh MPHUBJICUYCHO K TPAKITAHCKO-TIPABOBOM, TPYI0-

* Homomuuckuii U.A. TIpaBoBoii pexum Hoy-xay // Borpocs! poceniickoii ooctuum. 2020. Ne 7. C. 2677.
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BOW, aIMUHUCTPATUBHOM & TAK)KE YTOJIOBHOM OTBETCTBEHHOCTH.
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3 TIPOBJIEMBI IIPABOBOM OXPAHblI TIIPAB HA CEKPET
I[TPOM3BOACTBA

3.1 IIpo6JiemMbl mepeaaym NpaB HA CeKpPeT MPOU3BOACTBA

[Tocne Bctymienust B cuny @enepanbHoro 3akoHa oT 12.03.14 Ne 35-03 «O
BHECCHUM U3MEHCHUI B YaCTH MEPBYIO, BTOPYIO U YETBEPTYIO ['pakIaHCKOro KOAEK-
ca P® u oTaenbHbIE 3aKOHOAATENIbHBIE akThl Poccuiickon denepanumny», CoaepKaHnue
MOHATUSI CEKPETa MPOU3BOJACTBA (HOY-Xay) HECKOJBKO CY3WUJIOCh. Temneps CeKpeTom
MIPOU3BOJICTBA (HOY-Xay) MPHU3HAIOTCS TOJBKO CBEACHUS O pe3yJibTaTax MHTEIJICKTY-
QIBHOU JEATEILHOCTH (ITPOU3BOICTBEHHBIC, TEXHUUYECKUE, IKOHOMUUECKHE, OPTaHu-
3aI[MOHHBIE U JPYTHE) UCKIIOYUTEIHLHO B HAYUYHO-TEXHUUECKOUN cdhepe U CBEACHUS O
croco0ax ocyiiecTBlIeHHs MpodhecCUuOHATBHON JESITETBHOCTH .

Kpome 3Toro, kak u B npeapiaymeit penakuuu cratbu 1465 'K PO nanubie
CBEJICHUs JOJDKHBI MUMETh JICMCTBUTEIBHYK WA MOTEHUUAIBHYIO KOMMEPYECKYIO
[IEHHOCTh B CHJIy MX HEU3BECTHOCTU TPETHUM JIUIIAM, HE UMEIOIUM CBOOOHOTO J10-
CTymna K 3TUM CBEJCHUSIM Ha 3aKOHHOM OCHOBAaHMH, U 00J1alaTelib TaKUX CBEJICHUM
MPUHUMAET pa3yMHBIE MEPBI JIJIsi COOIIOICHNS X KOH(PUIECHITUATLHOCTH, B TOM YK C-
JIe TIyTE€M BBEACHHUS PEKUMA KOMMEPUYECKOMN TalHBbI.

OcHoBHBIE TTPOOJIEMBI TIPU peaU3allid OTHOIICHUHN B 00JaCTH Mepeaadu u3y-
YaeMbIX TpaB MPOUCXOAUT U3 UHAUBUIYATbHBIN CBONCTB 00BEKTa (TO €CTh CEeKpeTa
MIPOU3BOJICTBA).

Jlnanblil cTatyc mpaBooOiagaTenst OT ATOro Bbipactaer. M 3To He cimydaiiHo.
Uem 00BEKT HEMOBTOPUM, TEM OH 00Jiee YHUKAICH. A TeIh KaKJ0T0 aBTOpa CO31aTh
HOBBIM HU Ha KOTO HE TTOXO0XKUM MPOAYKT (HAIIPUMEP, C LEIbIO MOJIYYSHUS BBITObI).

[TpoananmuszupoBas ['K PD, ocobenno riaBy 75, MHOIO OBUI clieJlaH BBIBOJ O
TOM, 4YTO TOCJIE CO3/IaHMsI UCKJIIOUMTENILHOTO TIpaBa Biajesel] 00beKTa JTaHHBIX OT-

HOIIICHUI MPUOOpETaeT Ha HEro UCKIIIUHUTENbHOE TTpaBo. OTHAKO HA MPAKTUKE OH HE

BCCraa MOZKCT pCaJIn30BaThb B pa60Te, d TaKKC 3alllUTUTDL €TI0 PACIIPOCTPpaHCHUA.

48 Oenepanphbiil 3ak0H 0T 12.03.2014 Ne 35-®3 «O BHeceHHH M3MCHEHUI B YaCTH MEPBYIO, BTOPYIO U UYETBEPTYIO
I'pasknanckoro kojekca Poccuiickoii denepanvu U OTAENbHBIE 3aKOHOJATENbHBIE akThl Poccuiickoit Mepeparmu» //
Co0Opanue 3axkonoaatenscTBa P®. 2014. Ne 11. Cr. 1100.
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PaccmoTpum Ha npumepe. JIuno nonroe Bpems TpyAuIOCh HAJX CO3JAHUEM HO-
BOTO cItoco0a JOBIU PBIOBI U MPUAYMaJo YHUKAIbHYIO yI0uKy. /laHHBIE nencTBus
OBLIIM COBEPIICHBI UM JIMYHO C MOMOIIBIO €r0 YMEHUM U 3HaHuil. OJHaKO mocie co-
3JJaHUH Y0YKH BO3HUKAET JBE MPOOIEMBI:

1) kak 3aNnpeTUTh TPETHUM JIMI[AM KOIUPOBATh €r0 WHIUBUIYyAIbHBIC 3HAHUS U
HE CO3/1aBaTh MTOXOKUE YIOUKH;

2) KaK pa3peminuTh MOJIb30BAThCS MPUIYMAHHOW TEXHOJOTHEW W MOJYYUThH OT
3TOTO BHITOJY.

CHoXHOCTh 3aKJII0YAeTCs] B TOM, YTO MPU peaiu3aluu 3arpeTa HeoOXOquMO
onucaTtb OOBEKT MPABOOTHOLIEHUH, YTO MPUBEJET K PACKPBITUIO KOHPUACHIIMATBHON
uHpopManuu. JlaHHble JEHCTBUS MPUBEAYT K MPEKPALLEHUIO CYIIECTBOBAHUS CEKpe-
Ta MPOU3BOJICTBA.

PaccMotpuM Ha npumepe cynedHoi npaktuke. O6parumces k [loctaHOBIEHUIO
Cyna no unTemeKkTyaibHbIM rpaBaM OT 11 okta0ps 2018 r. Ne C01-808/2018 o ae-
ny Ne A56-53278/2017*°. B maHHOM gene paccMaTpHBaIach KacCAI[HOHHAs Kaloba
o011ecTBa ¢ OrpaHMYEHHON OTBETCTBEHHOCTHIO «K» Ha pemenne ApOuTpaxxHOTO Cy-
na ropoaa Caunkrt-IlerepOypra u Jlenunrpanackoit o6iactu ot 01.03.2018 u nocra-
HOBJIeHHE TpuHaIIaTOr0 apOUTPAKHOTO aneuIsIIIMoHHoro cyaa oT 13.06.2018.

OO011ecTBO C OrpaHMYEHHON OTBETCTBEHHOCTHIO «K» oOpaTtmiiocs B ApOuT-
paxubiidi cya ropoga Cankt-lletepOypra u JIeHMHrpagackoi o0JacTu ¢ UCKOM K (e-
JIepajJbHOMY TOCYIAapCTBEHHOMY OIOPKETHOMY HayyHOMY ydpexzaeHuro denepaib-
HBII HAY4YHBIN LEHTP «B» 0 3ampere UCIoJIb30BaHMs CEKPETA MPOU3BOICTBA «TEXHO-
JIOTUA JIJIsl TPOU3BOJICTBA BAKIIMHBI MPOTUB MH(PEKIIMOHHOTO OpOHXUTA Kyp» M pac-
HOPSKEHUS UM, B3bICKAHUU X XX. YOBITKOB B ()OpME YITYILICHHON BBITOJIBI.

K ywacTuio B jmene B KauecTBE TPETHErO JIMIA, HE 3asBISIOIIETO CAMOCTOS-
TEJbHBIX TPEOOBAHUN OTHOCUTENLHO MPEAMETa CIIOpa, IPUBIICYEHO (heepaabHOe Ka-
3eHHOE npennpusaTue «L».

B cyne «K» moagaepsxan A0BOJIbI, U3JI0KEHHBIE B KaCCAIlMOHHOM Kajlo0e, Mpo-

* Mocranosnenne Cya 0 HHTEICKTYalbHBIM IpaBaM oT 11 oxTs6ps 2018 r. Ne C01-808/2018 Ne A56-53278/2017 //
Koncynbrantllntoc: cripaBouno-npaBoBas cuctema [Odui. caitr]. URL: https://www.consultant.ru/ (nata obpaiuesus
24.04.2023).

57



CUJI PEIlICHUE Cy/1a MEPBOM MHCTAHIIMU U MOCTAHOBJICHUE CYJla aneJUIAIMOHHON HH-
CTaHIIUM OTMEHUTH, U HAIIPABUTH JI€JI0 HA HOBOE PACCMOTpPEHHUE.

PaccMmoTpeB Bce maTepualibl Jieia, a TaKKEe PEUICHUST CY0B MPEIbIIYIIUX UH-
CTaHIIUM, CYJl 0 UHTEIJICKTYaJIbHBIM IIpaBaM MPUHSII PEIICHUE, paHee CyJecOHbIC aK-
Thl 00 OTKa3e B MCKE O 3alpeTe OTBETYMKY HMCIOJIH30BaTh CEKpeTa MPOU3BOJICTBA U
B3bICKAaHMM YOBITKOB OCTaBUTh 0€3 M3MEHEHMs, TaK KaK HCIIOJIb30BAHUE U PaCIopsi-
KEHHE OTBETYMKOM HMH(POPMAIMU O TEXHOJIOTUU MPOU3BOJICTBA CIIOPHOM BaKI[MHBI
peaM30BBIBAJIOCH ¢ BeJoMa U corjacus «K», 4To CBUIIETEIBCTBYET 00 OTCYTCTBUU
OCHOBAHUM JIJIs1 TPUBJICUCHUS] OTBETYMKA K OTBETCTBEHHOCTH.

TyT Takke HE0OXOUMO OTMETHUTh, YTO MPHU OOpAILEHUH B CYJI, UCTEI] TEM HIIH
WHBIM CIIOCOOOM OyzeT pasriamiaTh KOMMEpPUYECKHE CBEJCHUS B paMKax CyAeOHOro
mpouecca.

He menee npo0GiieMaTHuHBIMU OTHOIICHUSIMU SIBJISIETCS TIepe/lada CEKPETHBIX
CBEJICHUH (HampUMep, C LENbI0 MOTydeHUs kelaeMod npuObuin). TOHKOCTh OTHO-
IICHUN 3aKJII0YaeTCsl B TOM, YTO B JIMIICH3MOHHOM COTIVIAIICHUH MOJPOOHO OMHUCHIBA-
eTCsl KaK OOBEKT Mepe/laeTcs, Kak UM IOJIb30BaThCAd U TaK Jajiee, PacKphIT €ro oc-
HOBHOM cekpeT. OTcro/1a BBITEKAET, UYTO KOH(PUIECHIIMAIBHOCTh UCUYE3aeT U MPEAMET
YK€ HeE SIBJIIETCSl HOYy-Xay.

OnHako 31ech ecTh 0/Ha nornpaBka. Ha oCHOBaHWM yCIOBUI OTOBOpA, JIUIIO,
KOTOpPOMY MEpeaaeTcsl MpaBo, MOJDKEH COXPaHATh KOH(PUACHIMATBHOCTh MOJYyYeH-
HOHM UM HH(pOPMAITUU U COOTIOATh BCE HEOOXOAMMBIC CITOCOOBI UX 3aIlUTHI.

TeM He MeHee HEOOXOIUMO OTMETHTh, UTO 3/I€Ch 00pa3yrOTCsl 00s3aTebHBIC
OTHOIIICHHS TI0 JIOTOBOPY, a UCKIIIOUUTEIbHBIC TIpaBa He NMpuMeHsTcs. M3 Bhlecka-
3aHHOT'O CKJIQJBIBAETCA BBIBOJ O TOM, YTO HOPMBI paccMmarpuBaemMou riasbl 75 T'K
P® He B nmoJIHOM Mepe SBIISIIOTCS ICUCTBYIOIIUMU, TO €CTh pa0OYNMHU.

B Toxe Bpemsi 0TeueCTBEHHOE Ipa)kIaHCKOE 3aKOHOIATENIbCTBO MPEyCMaTPH-
BaeT Cllydad, KOTJla 00OBEKT UCKITFOYUTEIILHOTO MPaBa MOXKET MepeaBaThCsi HECKOIb-
KUM juiaM. JlanHeie AeHCTBUS MOTYT OBITh HEOOXOIUMBI ISl OOJIBIIETO0 MCIOJIb30-
BaHUS O0OBEKTA WM C LEIBIO MOTYYEHUs HAaUBBICIIEH MPUOBLIH.

PaccmarpuBaemass Hamu Bboiie riaBa ['K P ycraHaBiauBaeT, 4To J10rOBOP
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MEXy CTOPOHAMH B JAHHBIX MPABOOTHOLICHUSX SIBISIETCS YETKOM, PErJaMeHTHPO-
BaHHOW Qopmoii moroBopa. JJaHHBINH JOKYMEHT B MOJIHOM 00BbEeMe MepeaaeT mpaBo Ha
[10JIb30BaHUE HOY-Xay.

Tax >ke MO’)KHO OTMETUTh, YTO PACCMATPUBAEMBI 00BEKT MOXKET NIEPEIaBaATHCS
€l1l€ HECKOJIbKUMH BUJIaMU JJOTOBOPOB.

[IprMepoM MOTYT CITy’KUTh TaKu€ JOIOBOPA Kak:

1) xoMMepUYECKOI KOHIIECCHH;

2) 00 oka3zaHuu UH(GOPMAIIHOHHBIX YCIIYT;

3) uHBIC IOTOBOpA.

Eme onHoit mpobiemoii sBisieTcss acuMMeTpus uHpopManuu. B ciopHolt cu-
Tyallud yKa3aHHasi aCUMMETpUs SIBISIETCA O0JIaCThIO peajin3aliy IPaBOOTHOUICHUN
MeXay KOHTpareHTamu. VM HeoOXOIMMO pa3peliuTh BCE BO3HUKAIOIINE BOMPOCHI
B3aMMOBBITOIHO, @ TaKXX€ COXPAaHWUTh CEKPET Mpou3BoAcTBa. OTCIOa CIEAyeT, YTO
nepes BiaJeibleM CTOUT JBE TJIaBHBIX 3aauu:

1) coxpaHHTB CEKpET;

2) U3BJICUb PUOBLIE

Oco00i1 cTOKHOCTBHIO MPH Tepeaue CEKpeTa MPOU3BOJICTBA, SIBISIETCS MPOLIECC
IpEJCTaBICHNUs €r0 3aHMHTEPECOBaHHON cropoHe. llpennonaraemMomy mnokymnaresnto
HYKHO TPOJEMOHCTPUPOBATh U pacckazatb 00 0O0BEKTe B Takod (opme, 4TOOBI HE
PacKphITh OCHOBHOM CEKpeT Mpou3BojcTBA. Ha mpakThke 3TO MOXET OBITh OYEHb
poOIeMaTUIHO.

Ha ocHoBanum 3akoHa 0O KOMMEpPYECKOW TalHE, MPHU PEAN3ALNUNA TaHHBIX OT-
HOIIIEHUI MOKHO HAJIOKUTh Tpu( cexpetHocTH. Ecnm Biamgenen UCKIIOUNTETHHOTO
IpaBa JaHHbIC YCJIOBHS BBIMOJHII, TO OH UMEET MpaBo TpeOOBaTh OXpaHy KOH(DU-
JICHITNATEHOCTH.

Hopwma 434.1 TK P® Taxxke ycTaHaBIMBAaeT CHOCOOBI 3aIIUTHl KOMMEPUYECKOU
TaiiHpl. OHAa yCTaHaBJIMBAET BO3MEIIECHHE YOBITKOB MPU PACKPBITHH CEKPETHBIX CBeE-

JICHI/Iﬁ BO BpECMs €€ HMCIIOJIb30BAHUA C LCJIBIO ITOJTYUCHHIO JIMYHOM BBIT'OABI 1 obora-

% Hosocensuesa E.M. Hoy-xay: mpo6ieMsl ¥ IEPCIEKTHBBI CO3MAHMS U MPUMEHEHHs // MaTepuasl KOH(pEPCHIIHH.
Benropoxn. 2021. C. 5605.
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ICHUSI.

Eme onnoit 3amutHON HOpMOH siBiisietrcs ctaths 1472 'K P®. Ona periiameH-
TUPYET IMOJIOKEHHUS 10 BO3MEIICHUIO peaibHOro yiiep6a. Ho B Toxke Bpemsi HYKHO
OTMETHTbh, YTO HEOOXOJAMMO MPOMHUCHIBATH BCE TAKHE YCIOBHS B IOTOBOPE MOAPOO-
Hee. OJTO MOMOXET U30exaTh MpoOJieM U YCTAaHOBUT YETKUW pa3Mep BUHBI U He-
YCTOWKU 32 HE3aKOHHbIE JIelcTBUs. JlaHHbIE MeTOABI ABISIOTCS Ooiiee 3 HEKTUBHBI-
MHU.

TpyaHoctu Takke 00pa3yroTcs MpU OCYIIECTBICHUU JOTOBOPA, KOTOPBIN ObLI
3aKJII0YEH C TPETHbUMH JIMUIAaMU (JaHHOE MpaBo Takxke perinameHtupyercs ['K POD).
CI0’XKHOCTH MOTYT BO3HUKHYTH M3-3a HE YETKOW (DOPMYIUPOBKHU YCIOBHH TOTOBOPA.
Ba)xHBIM MOMEHTOM TIPH €T0 3aKJIIOYEHUU SIBIIAETCS 0003HAYEHUE YacTH MHGpOpMa-
WU, KOTOpas SABJSAETCS KOH(PUICHIMAIbHON. Takyke B TOroBOpe JOHKHO OBITH OTMe-
4YeHO, KaKkasi HH(OpMAaIUs MOXKET ObITh IOCTYITHA JIJIs1 OOIIETO MOJIb30BaHUSI.

JlanHbIi Bonpoc siBsieTcs: mpodiemMatudHbiM. Ero HeoOXoauMo peryinupoBaTh
TOTIOJTHUTENBHO. PerynmmpoBaTh MoCpeacTBOM BBEICHUS MPABUI COCTABICHUS JOTO-
BOpa, B KOTOPOM JIOJDKHO OBITHh YETKO YKa3aHO, YTO SIBIISIETCA CEKpEeTHOU MH(popma-
IIMeH, a 9TO HET, BBIJICIUTH ONPEACICHHBIC TIPEICITbl, KPUTCPUH, a TAKKE MPU3HAKH.

W3 BbIlIECKa3aHHOTO MOXHO CeNaTh cieayromui BeiBoa. Co3aHne HOBOTO
00BEKTa C LEBI0 TOMYyUYCeHHs TPUOBUTN WK yIIy4dIlleHus] paboThl TOW WM MHOU cde-
PBI SIBJISICTCS TIOJIC3HBIM M HEOOXOUMBIM AesioM. OHAKO B MPaBOBOH (hOpPME CIIOKH-
JIOCh MHOTO TIpo0seM. 3aKOHOJATENbCTBO B JIaHHOW OOJIACTH HE SIBIACTCS WICalb-
HBIM.

TpyaHoCTH BO3HHMKAIOT, KaK M MPH 3aIUTEe CEKPETHONH MH(POPMAIINH, TaK U €¢
3amute. JlaHabIe TPOOJIEMBI TaK)Ke BO3HUKAIOT M3-3a OTCYTCTBHS 00s3aTEIBHON pe-
THUCTpAallid JTaHHOW WH(OpMAalMyd B YIOJHOMOYEHHBIX HAa 3TO OpraHax Tocyaap-
CTBEHHOM BJIACTH.

Taxxke HEOOXOIUMO TPEMIOKHUTh BKJIIOYATh B JOTOBOP JIOMOJIHUTEIHHBIC
YCIIOBHSI, B TOM YHCJIe 00 OTBETCTBEHHOCTH 3a HEHCIIOJIHCHHS 0053aTeIIbCTB. ITO
MTOMOKET 00ECTICUCHHIO OE30MTaCHOCTH, a TAaKXKe CIeJIaeT JOrOBOp OoJiee MoapOOHBIM

" ITIOHATHBIM.
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N3yunB yueOHYIO TUTEPATypy, MHOIO ObUIO OOHApYEHO HOBOE M HE COBCEM
U3yYeHHBIN (heHOMeH «moy-xay». [log HUM moHMMaeTcs aOCOOTHO HOBas (opma
Hoy-xay. lloa «moy-xay» NOHMMAKOTCSI TAKUE CBEICHUS, KOTOPBIE COCTABIISIIOT CEK-
peT B TexHuueckoi chepe. IT0 MOTyT OBITh KaK CBEJEHUS JUIsl 0OydeHHUs Crielraiu-
CTa B TOW WJIM UHOM TEXHUYECKOU C(bepe‘r’l.

W3 BhIlIecKa3aHHOTO HEOOXOJMMO M3YUYUTh JAHHBI UHCTUTYT OoJiee moapo0-
HO. Taxke ero He0OXOAUMO periiaMeHTHPOBaTh B HOpPMax IpaBa U JaTh €My YETKOE
TOJIKOBAaHUE B CPEJICTBAX MACCOBOM MH(MOpPMAIK, CIPABOYHBIX CUCTEMaX U y4eOHOM
nutepatype. Uadopmanusa o JaHHBIX 00BEKTaX JOJKHA ObITh TOCTYMHA JJIsl BCEX.

Eme oauum n3menenueM B 'K P®D HeoOXonMMo BHECTH pa3lielieHuE JIBYX
BAKHBIX MOHATHI KaK «KOMMEpUYECKas TailHa» U «HOYy-Xay». Pa3Hulla Mexay HHUMU
aKTUBHO OOCY>K/1aeTCs YYEHbIMU-TIPABOBEAAMH B UX TpyJax. Heodbxoaumo 106aBUTh
KPUTEPHUH, KOTOPBIE B IIOJTHOW MEpE ONMMCHIBAIN KOMMEPYECKYIO IEHHOCTD.

3.2 OcoO0eHHOCTH MPaBOBOIl OXPaHbI CEKpeTa MPOM3BOJACTBA B Mpeanpu-
HUMATEJIbCTBE

Januseiii nmaparpad HeoOxoaumo HauaTh ¢ aHanmza cratbul 1465 'K PO. Ee
OCHOBHBIM HEJOCTATKOM SIBJIAIETCS TOT (PaKT, UYTO OHA HE YCTAHABIIUBAET KaKUe€ CIYy-
Yau IpU KOMMEPLMAIN3ALUU HAYYHO-TEXHUYECKOU MPOAYKIIMH, HE UMEIOT OXPaHbI B
oOnactu nateHta. J[aHHas CTaThs JIMIIb PErjlaMEHTHPYET MpaBWiia NMPU3HAHUS HH-
dbopmaiuu CeKpeTHO.

Hy>XHO OTMETHUTH, UTO JAHHOE YCIIOBHE BBIIIOJIHUTH HE TPyAHO. OqHAKO LEH-
HOCTh HOY-Xay 3aKJI0YaeTcsl B JOCTHXKEHUU pe3yJbTaTa WM MOJYyYEHHUs TPUOBLIH.
['maBHO#M OmMMOKON MaHHBIX OTHOIICHUH SBJISIETCS, TO, YTO B HOPUAMYECKON JTUTEpa-
Type JaHHBI BOMPOC IJIOXO pacToyikoBaH. YacTo BCTpedaroTcs ciiydau, Korjga oo-
e, onyOJMKOBaHHbBIE ISl BCEX CBEICHUS BOCIIPUHUMAIOT 32 HOY-Xay.

Eme ogumn mpo6iieMbl 00pa3yroTcst IpH nepefadye CEKpPEeTHBIX CBEICHUIN TPETh-
UM JIMI[aM Ha BpeMEHHOE Mosb3oBaHue. CyneOHas MpakTUKa MO TaKUM ClydasiM B

Halllel CTpaHe, MoKa He pacnpocTpaneHa. IMeHHO mo3ToMy Jaxke eciii HHpopMarus

5! I'epamenkoa T.M. B3anMOBBITOJHOE COTPYAHHYECTBO BHYTPH HHHOBALMOHHBIX CHCTEM Kak (paKToOp SKOHOMHYE-
ckoro pocta AIIK // Hayunsie BenomocTu benroposckoro rocynapcrsennoro yausepeuteta. 2017. Ne 1(120). C. 89.
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nepesaeTcsl Ha KOPOTKUM CPOK, HEOOXOUMO 3aKIIIOUUTh C COTPYAHUKOM JOTOBOP O
KOH(UICHIIMATEHOCTH.

JlaHnHble NEHCTBUS 0€3yCIOBHO HEOOXOAMMBI JUIsl FOPUAMUYECKOMN 3alllUThl MH-
dopmaruu. 3akiIoueHue corjamieHus kpane Heodxomumo. [IpumepoM Takux ciy-
YasiX MOTY CIYXKUTh IIPOBEJECHUE TEXHUYECKUX UCHBITAHUI Ha IPOMBIIIJIEHHOM IPO-
U3BOJICTBE.

Eme omHuM mogBOHBIM KAMHEM B JIAHHOM OOJIACTH SIBJIAIOTCS CIy4ad, KOTJa
CEKpET pasIJIalllaeTCsl C MOMOIIBIO MMyOJMKallMK B HAy4YHOH cTaTtbe. 3/€Ch MpaBO Ha
KOMMEPUYECKYIO0 TaifHy MOMaaaeT K TPEThbHM JIMIIAaM 3aKOHHBIM TyTeM. B maHHOM
cllydad K COTPYAHHKY HE MPHUMEHSIOTCS TpeOOBaHUS Kak K (pusmueckomy auiry. B
TOKE BpEMsl 3aKOHOJATENIbCTBO B 00JIACTH TPYAOBOIO IpaBa HE IMpENIoyiaraeT BO3-
MEUIEHUSI COTPYJHUKOM YOBITKOB B CBSI3U C HEAOIOIYYeHHOM BbIrobl. OTcrona cie-
nyeT, yTo ObL1o ObI OoJiee 3(PPEeKTUBHO 3aKTI0YaTh C PAOOTHUKAMH HE TOJIBKO TPY/0-
BOH, HO M IPa’KIaHCKO-IIPABOBOM JOTOBOP O HEPA3ITIALICHHH CeKPETHBIX CBEICHHI .

N3yuyuB yueOHYIO TUTEPATYpy, a TAKXKE CyJeOHYIO MPAKTUKY CTAHOBUTCS O4e-
BUJIHBIM, YTO JIMLEH3UOHHBIE COTJIAIICHHUS 10 Nepeiaye HOy-Xay SBJISIOTCS YaCThIMU
U paclpOCTPaHCHHBIMHU BUJAaMU OTHOIICHWH. [[aHHBIE OTHOIIEHHUS PacTpOCTPaHEHBI
B 3apyOeXHBIX CTpaHaX M C KaXJbIM JIHEM BO3pacTaroT B Hallel ctpane. [laHHbIe OT-
HOILIEHUS PACIIPOCTPAHWIIMCH U3-3a YACTHBIX MPaBOHAPYIIEHUN B JaHHOU obsact. O
4eM CBHJIETEIBCTBYET OTPOMHOE KOIHYECTBO CIIOPOB CYAeOHOMN MPaKTHKE .,

Kakas xoHkpeTHO MH(OpMalMs SBISETCS CEKPETHOM peliaeT caM Biajeiell.
Ee ocHOBHas 11eHHOCTH O€3yCIIOBHO HE 3aBHUCHUT OT BHJa CBEJAEHUI. ABTOp cam pe-
r1aeT B Kakoi (hopMe XpaHUTh BaXKHBIE, a TJIABHOE KOH(PHUACHIINATbHBIC CBEACHHS. 10
MOTYT OBITh:

1) oT4ersr,

2) 4epTexH;

3) MaKeTsl;

52 Kynsiee H.H. Kon¢uzneHmansHoe NeI0NpOU3BOACTBO U 3AIIUIICHHBIN 3JICKTPOHHBINA JTOKyMeHTO0O0poT. M. : Jlo-
roc, 2020. C. 500.

%3 Komses A.B. MextyHapoJHOE COTPYAHUYECTBO B chepe MHTEIUIEKTyaIbHON cobcTBeHHocTH // MiHHOBanmu. Hayka.
Oo6pasoanue. 2021. Ne 46. C. 332,
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4) METOIHKH;

5) cxeMBl U1 MHOTOE JIPYTOC.

He menee BakHOM mHbOpMaIMeld MOTYT SIBIIAThCS CBEJICHHS O KJIHWEHTax. B
IIOCJIEAHEE BPEMsI BCE Yallle BCTPEYAIOTCS CIIydad HE3aKOHHOTO 3aBJAaJCHUS U HE3a-
KOHHOW IPOJIa’Ky BaXKHBIX JUIS JIIOJIed peKBU3UTOB. HampuMmep, nx nMeHa Wik HOMe-
pa TenedoHOB.

Ha mpousBoacTBe OrpoMHOE 3HAYCHHE WMEET 3aluTa WHQPOpPMAIUd OT He-
CaHKIIMOHUPOBAHHOTO JOCTYyNa, MpU OOJBIIOM KOJUYECTBE JIIOJICH, UMEIOIIHUX J0-
CTyIl K OJHOMY KOMIIBIOTEPY, OUYE€Hb BAKHO Pa3rpaHUYMBACT MX IIpaBa Ha JIOCTYI K
uH(pOpMaIMU HA HEM.

CBeieHHsI MOTYT OBITh CKPBITHI B ONUCAaHUM M300peTeHus. B ganHOM ciydae
BJIAJIEJICL] HOY-Xay COXPAHSET CEKPEThI ISl yCHIIeHHs Oynylien nunen3uu. braaroga-
ps TOMy crioco0y yCHIJIMBAeTCsl CTpaxOBKa Ha Ciydyai, eclii MaTeHT OyneT Mpu3HaH
HEJICHCTBYIOIIHM.

3asBKy Ha HOY-Xay MOXHO CYUTaTh MAaT€HTOM. /[0 TOro, Kak BBEJECHUE BpE-
MEHHOU MPaBOBOW OXpaHBbI, MPEAOCTABIAEMON MOTCHIIMAIBHBIM U300PETCHUSIM, OHU
1o (akTy SBJISIOTCA HOY-Xay.

JloroBop MOXeT ObITh MPeoOpa3oBaH B JUIICH3UOHHBIM C MOMEHTA BBIKJIAJIKU
3asBKH, a MOCJI€ BbIJIA4M NATEHTa B IOTOBOP MaTE€HTHOM JulleH3un. CaMbIM ITIaBHBIM
ABJsIETCA (paKT TOTO, YTOOBI CBEJICHHS HA MOMEHT O(OPMIICHHS JOrOBOpa ObLIM 3a-
KOHYEHBI U COCTABIISIN MPEAMET HOBU3HBI U UHIUBUIYaJIbHOCTH.

Eme ogaum mmrocoM oopMiteHust HOy-Xay SIBASIETCS TOT (pakT, 4YTO €ro CpPoK
HUYEM HE OrpaHuumBaeTcs. Ee€ akTyallbHOCTh COXPAHUTCA 0 TOTO MOMEHTA IMOKa
JAaHHBIC CBEJICHUS TEM WJIM HHBIM 00pa3oM He OyIyT PacKpBITHl TPETHUM (ITOCTOPOH-
HUM) JIUIIAM.

He MeHee BaXHBIM MOMEHTOM SIBJISIETCS] TOT (PAKT, UTO BIAJENEI] HOY-Xay MOET
BKJIFOYHTH €T0 B COCTaB YCTaBHOTO KamuTaia opraHu3anuu. JlaHueiii Gakt sBisercs
OYCHb HEOOXOAMMBIM JIJIs psifia opraHuzaiui. JlaHHoe npaBo SBISIETCS HOBIIECTBOM
B COBPEMEHHOM OTEYECTBEHHOW IPABOBOU JOKTPHUHE.

EHIC OJJHUM BaXHBIM MHCTUTYTOM SBJIAIOTCA PALIMOHAIN3aTOPCKUE IIPEATIOKE-
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Hus. [lox maHHbIM (peHOMEHOM NOHHMMAETCS HOBBIE TEXHMYECKHUE CpEACTBa IUIs
YIIyUIIEHHS TPyAa U 3KOJOTHH. [[aHHBII MHCTUTYT CHOBa MPUOOPEN CBOKO aKTyallb-
HOCTb.

JlaHHbIN (PEHOMEH BKIIIOUYAET B CEOs:

1) TeXHUYECKUE MPEIOKCHHUS;

2) HOBHU3HOII,

3) sxoHoMHUeckui 3 ekt u MHOTOE NIpyTOE.

371ech HEeT OQUIMAIBHBIX JOKYMEHTOB. J[0roBop 0 mepejnade npas Ha paiuo-
HAJIN3aTOPCKOE MPEUIOKEHUE HE TOJJIEKHUT 0053aTEIbHON PETUCTPALIIH.

Kak 1 B ciydae ¢ OTUYXJI€HHEM HCKIIOUMTEIBHOTO MpaBa HAa CEKPET MPOU3-
BOJICTBA, K OTHOUIEHUSM CTOPOH IO JIMIEH3UOHHOMY JOTOBOPY TaK)Xe IMPUMEHUMBI
OrpaHUYEHMs] OTHOCUTENBHO pasriamieHus uapopmamuu. Tak, cornacHo ctatbe 1469
I'K P®, nuna, nojiy4uBIIMEe COOTBETCTBYIOLIME MIPaBa 110 JULEH3UOHHOMY JI0IOBOPY,
00s513aHbI COXPaHATh KOH(PHUACHLIUATBHOCTh CEKPETa IPOU3BOACTBA 10 MPEKpaIEHUsS
JEHCTBUS UCKITIOYUTENIHOTO MIpaBa Ha CEKPET MPOU3BOJICTBA.

Ecimu roBOpuTh 1po CpOK AEUCTBUS JULUEH3UOHHOTO A0rosopa, To 'K PO He
YCTaHaBJIMBAET HEKOTOpbIE TpeOOBaHUS K HeMy. JIMIIEH3MOHHBIA JOTOBOP MOMKET
OBITh 3aKJIIOYEH KaK C YKa3aHHeM, Tak U 0€3 yKa3aHHs CpOKa ero JIeHCTBUS.

OpnHako ecinu CpoK B JOTOBOpPE HE KOHKPETU3UPOBAH, TO 3a KaKJOW U3 CTOPOH
3aKOHOJATEIBHO 3aKPEMJIEHO MPAaBO Ha OJHOCTOPOHHUI OTKa3 OT AOroBopa ¢ 00s3a-
TEJbHBIM YCJIOBUEM IPEIBAPUTENBLHOTO MPEAYNPEKICHHUS IPYroi CTOPOHBI 00 ITOM
B CPOK HE IMO3[HEe, 4eM 3a 6 MecALEeB 0 JaThl BCTYIJICHUS TAaKOTO OTKa3a B CHITY.
[Ipu 3TOM, CTOPOHBI BIIpaBE 3aKPENUTh B JIOTOBOPE MHOM, Oojee JAIUTEIbHBIN CPOK
TAKOTO MPEIBAPHTEIHHOTO YBEIOMICHHS

JInneH3us Ha UCMOJIB30BAHUE CEKPETa MPOU3BOJCTBA MOKET ObITh MPEIOCTAB-
JIEHa B TOM YHUCJIE U B paMKax JOrOBOpa KOMMeEpYECKON KoHueccud. OHa perinameH-
tupyetcs cratbeit 1027 'K P®. OgHako Ha NMpakTUKE YacTO BCTPEUYAIOTCS CIOPBI.
[IpumepoM MoxkeT ciyxuTh pemieHue [lupuHckuil parionHbsi cyn c. upa ot 25

HOs10ps 2021 roxa.

 JOxuma S.A. Tpaxcanckoe npaso. M. : PUOP : UHOPA-M, 2020. C. 204.
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CornacHo ucky, B 2019 rogy OTBETYMK MPEUIOKHI HCTIY CTaTb ApOUTpoM
Tpereiickoro cyna «aapecy. OTBEeTUYUK OOBSICHUI UCTILY, YTO JUIsl yyacTus B Tpeteil-
CKOM CyJie B KadecTBe apOuTpa HEOOXOAUMO OIUIaTUTh cOOp — (ppaHuyali3uHr 3a
HAJICJICHUE TIOJTHOMOYHUSMH MPEJCTABUTENS apOUTpakHOTO yupexaeHnus. McrmoMm, B
HEeJsAX YIUIaThl TaHHOTO cOopa ObLIM mepeaHbl OTBETYUKY JICHEKHBIE CPEJCTBA: B
CyMMe «XXxX». BMecTe ¢ TeM, Ha MOMEHT Iepeladn JaHHBIX IeHEXHBIX cpeacts OO
«Tperelickuii cyn <agpec>», Kak FOPUAUYECKOE JUIIO, HE CYIIECTBOBAJIO, TOCKOJIBKY
OBLJIO JTMKBUIAUPOBAHO.

Ha ocHOBaHMM OBOJOB MCTIA, OTBETYMK BBEJ HUCTIA B 3a0yKJIEHHUE U €r0
JelcTBUsL ObLIM HAMpaBJIeHbl HAa 3aBlaJieHUE JCHEXKHBIMU cpencTtBamu. B Poccuii-
ckoit denepanuu ppanyaiizunr perynupyercs riaasoro 54 'K PO, rae cr.1027 ycra-
HABJIMBAET, YTO MO JOrOBOPY KOMMEPUYECKOW KOHUECCUHU OJHA CTOpPOHA (IpaBoobiia-
JaTeNb) 00s3yeTcs MPelIoCTaBUTh JIPYroil CTOpoHeE (IT0JIb30BATEINI0) 32 BO3HATPAXKIE-
HUE Ha CPOK WK 0e3 yKa3zaHUs CpOKa MPaBO UCIOJIb30BaATh B MPEANPUHUMATEIHCKON
NEeSATEIbHOCTH MOJIb30BATENSI KOMIUIEKC MPUHAIJIEKAIUX TPAaBOO0IaIATEN0 UCKITIO-
YUTEJIbHBIX TPaB, BKIIOYAIONIMNA MPABO HA TOBAPHBIM 3HAK, 3HAK OOCITY>KMBaHUS, a
TaKke MpaBa Ha JPyTrHe MPeayCMOTPEHHBIE JOTOBOPOM OOBEKTHI UCKIIOUUTEIbHBIX
IpaB, B YaCTHOCTH Ha KOMMEpYECKOe 0003HaUCHHE, CEKPET ITPOU3BOJICTBA (HOY-Xay).

CropoHamMu MO JOTOBOPY KOMMEPYECKOW KOHIIECCHU MOTYT OBITh KOMMEpYe-
CKHME OpraHu3aluu U rpaxKaaHe, 3aperuCTPUPOBAHHBIC B KaUu€CTBE MHAMBUIYATbHBIX
npenanHHMaTeneﬁss.

Takum 00pa3zoM NOJABOIS UTOT TJIABBI, MOKHO CII€aTh CJIEIYIOUIME BEIBOAbL. B
NEPBYIO 0Yepe/lb, HA TIPAKTUKE CYIIECTBYET MHOKECTBO MPOOJIEM peanu3aluu rnpapa
Ha MCKJIIOYUTENIPHOE MPaBO HAa CEKPET MPOM3BOJCTBA. TpyaHOCTH 00pa3yloTcs IpH
OCYILIECTBJIICHUHU JOTOBOPa, KOTOPBIN OBLI 3aKJIIOUEH C TPETbUMHM JIMIIAMH, TaK KakK B
JIOTOBOPE HE YETKO YKa3aHbl KPUTEPHUH, MPEETbl KOHPUICHIIMAIBHOCTH, U3 YEro U
BBITEKAaeT naHHas mnpobiema. [lomumo KputTepreB KOHGUIEHIIMATHLHOCTH JIOJDKHA

OBITh yKa3aHa U MH(POpPMaLIUsl, KOTOpas MOKET ObITh JOCTYIHA JJisi OOLIEro MOJb30-

% Pemenne Ilupunckuii paiionnsii cyx ¢. Ilupa or 25.11.2021 Ne 2-434/21 // Koucympramtllioc: crpaBouro-
npaBoBas cuctema [Ocdwuw. caiit]. URL: https://www.consultant.ru/ (zata o6paruenns 05.05.2023).
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BaHUs, BCE 3TO OYJET CIIOCOOCTBOBATh MOHUMAHMIO JIUI] O TOM, YTO OYJET ABIATHCA
CEKpETOM, a 4TO HET, M CJIEJCTBEHHO, OoJyiee NMPaBUIBHOMY OCYIIECTBJICHUIO U CO-

6J'IIOI[€HI/II-O A0roBOpa, KOTOpBIﬁ OB 3aKJIFOYCH C JIUIIOM.
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3AKJIFOYEHUE

Hoy-xay oTBOAMTCS 3HAQUUTEIBHOE MECTO B OOJACTH HAyYHO-TEXHUYECKOIO
coTpyaHuuecTBa. OH MIHMPOKO MPUMEHSETCS MPEANPUHUMATEISIMA B CaMbIX Pa3HBIX
cepax U MOXKET JaTh HEKOTOpPOE MPEUMYIIECTBO Mepes KOHKypeHTaMu. Bpewms 3a-
IIUTHI CBEACHUH, ABISIOLUXCSA HOY-Xay, B IEPBYIO OUYepeb, JISKUT Ha IpaBoobIaga-
Tene. B 3To# cBs3M cieqyeT 3HaTh, UTO HEOOXOAMMO Ui MPU3HAHUSA HH(pOpMamu
HOY-Xay U KaKhe Mepbl MOTYT ObITh MPEANPUHATEI U CUUTAKOTCS JOCTATOUHBIMU AJIs
ero JaJIbHEUIIIEN 3aIllUTEI.

OcHOBHBIM crocoOOM mnepenayd MHPOPMALUH, COCTABIISIIONIMM KOMMEpYe-
CKyI0 TaliHy sIBJIsieTCs A0roBop. Ero 3axmoueHrne HEOOXOAMMO C LENbIO Mepeaadu
M0JIb30BAaHUSI CEKPETHBIM MPOU3BOACTBOM APYIHM JHIOM. /[aHHbIE AeiicTBUS HEOO-
XOJMMBI, TaK KaK MCKIIFOUHUTEIBHBIM IIPAaBOM Ha HOY-Xay, a TaKKe IPaBOM pacIops-
KaThCSI UM 00J1aaeT TOJIBKO ONPENEICHHBIN CyObEKT.

['maBHBIMH (pOpMaMU IpakJaHCKO-IIPABOBO OTBETCTBEHHOCTH 3a HapylIEHUE
IIpaB Ha CEKPET IMPOU3BOJICTBA SIBJISAIOTCSA: BO3MEIEHUE YOBITKOB M KOMIICHCALIUSL.
OO0beM KOMITEHCALMK B JOTOBOPE MOXKET ObITh MPOMUCAH KaK B TBEpAOM (opme, Tak
Y B IIPOLICHTHOW. Y CTAHOBUTH €€ NPEIEIbl CTOPOHBI MOT'YT CAMOCTOSITEIBHO M IIPO-
NMCaTh JaHHBIE YCIOBHS B JIOTOBOP.

[lo pe3ynbratamM IpPOBENECHHOIO HMCCIEIOBAHUS MOXKHO CHENATh CIIEIYIOUINE
BBIBOJIBI.

[Ton xomMepueckoi TaltHON HEOOXOIMMO TOHUMATh: PEXKUM KOH(DUICHITUATb-
HOCTH CBEJICHUW, KOTOpbIE MOMOTAIOT €€ BJIAJIEIbIly PU UMEIOIIMUXCA 00CTOSTENb-
CTBaxX YBEJIMYHUTH JOXOJIbl, @ TaKKe M30ekaTh HEOINpaBJaHHBIX PACXOJ0B U COXpa-
HUTH NOJIOKEHUE Ha pbIHKE. OCHOBHBIM CIIOCOOOM Iepeaaur MHpopManuu, cocTaB-
JSOIMM KOMMEPYECKYIO TallHY SIBJSETCS JOTOBOP.

3a HE3aKOHHOE HCIOJIb30BAHUE CBEIEHUM, COCTABIIIIOIIMX KOMMEPUYECKYIO
TallHy, JUII0O MOXXET OBITh MPHUBJICYEHO K OTBETCTBEHHOCTH. DTO MOXET OBbITh KakK:
IpaKJaHCKO-TIPABOBasi, TPYyJIOBas, aAMUHUCTPATHBHAs WM Ja)X€ YroJOBHAas OTBET-

CTBEHHOCTbh. | JIaBHBIMU (I)OpMaMI/I Fpa}K,Z[aHCKO-HpaBOBOﬁ OTBETCTBEHHOCTH 34
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HapyLIEHUE MPaB Ha CEKPET MPOU3BOCTBA SIBJSIOTCS: BO3MEIIEHHE YOBITKOB U KOM-
NEHCALUS.

B coBpemMeHHOM MHpe 0c000 YacTO BCTPEUAIOTCS JMIEH3MOHHBIE JOTOBOPHI B
o0nacTy 3amuTel HHPOPMAIH B TEXHUYECKOU cdepe. U 3To He sBiseTcs cmydyaitHo-
cTbto. CeroJHs pacteT 3HaueHHE MHPOPMAILIMOHHBIM TEXHOJIOTUSAM, BCE OOJIbIIE MPO-
BOJAUTCSA 00YUYEHMI U MOBBIILIEHUS KBaIM(UKAMKA B JaHHOM obnactu. CriennaiicToB
B JJAaHHOM cdepe cTaHOBHUTCA Bce OombIie. J[aHHbII BOIIPOC OUYEHb aKTyaJleH.

[IpenMeToM TakMX JOrOBOPOB SIBJISIOTCS HE TOJIBKO MATEHTHI, HO U UH(pOpMa-
1S, COAeprKalas HAy4YHO-TEXHUUYECKUI xapakrep. Hanpumep: 3HaHUS O TEXHOJIOTU-
YECKOM IPOIIECCE, METOIaX BBOJIA B AKCILIyaTallMI0 U MOHTaXa 000pYyI0BaHUS U TaK
Janee.

Hannas nHdopmalus o4eHb BakHA NS JHieH3uata. OHa momoraer JJisd pea-
au3anuu 00beKTa JoroBopa (M300peTeHHs], MOJE3HOM MOJenu M Tak jaanee). Bo-
MHOTHUX CIy4asiX HENaTEeHTOCHOCOOHbBIE CBEICHUS M3HAYAJIbHO HETATEHTOCIIOCOOHHBI.
To ecTb OHM HE MOMAIAIOT MO KPUTEPHUH MATEHTOCIOCOOHOCTH.

OcHOBBIBasiCb Ha NPOBEJCHHOM HCCIIEIOBAaHUM M BBIBIECHHBIX Mpodiemax,
IpeaiaraeTcsi I0NOJHUTh TPYJAOBBIE JOTOBOPHI C pAOOTHUKAMHU MOJIOKEHUSIMU O pe-
YKMME OXPaHbl CEKpETa MPOU3BOCTBA NOCIIE MTPEKPALIECHUS TPYAOBBIX OTHOLIEHUIA.

B Toxe Bpemsi paboromarens o0s3aH MPEIOCTaBUTh PaOOTHUKY BCE HEOOXO-
JTUMBbIE YCIIOBUS JUIsl pabOThl ¢ TaKUM POJOM MHGOPMAIMK. JTO JOIKHO YETKO pe-
IJIaMEHTHPOBATHCS TPYIOBBIM IOTOBOPOM MEKIY PaOOTHUKOM U paboTOoAaTeNEM.

JlanHble neiCTBUSI HEOOXOIUMBI JIJISl YCTPAHEHUS B JIaJbHEHIIEM TPYAOBBIX U
UHBIX cropoB. COTpPYIHUK OpraHu3alui, KOTOpas COJIEPKHUT KOMMEPUECKYIO HH-
dbopMmaruio, nepcoHalbHbIE JaHHBbIE U TaK JAajiee, JOJKEH MOHUMAaTh, YTO JIaHHBIE
CBEJIEHUs SBISAIOTCS cekpeToM. OH HE MMEET MpaBa MOJIb30BaThCA MMHU JUISI CBOEH
BBITO/IBI U TepeaBaTh €€ JIPYruM JHIaM. YCTaHOBJICHHE JAAHHBIX MEpP B JIOTOBOPE
MeX1y paOOTHUKOM M COTPYIHHUKOM IOMOXKET M30exaTh NMpaBOHAPYIIEHUN U HEO-

MOHUMaHUN MeXay CyObEeKTaMU TPYAOBBIX OTHOUIEHUH.
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