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B pabote uccnenoBanbl 001as XapakTepuCcTUKa aJJBOKATCKOM ACATENBHOCTH B
Poccuiickoii denepanuu; npoOieMbl U MEPCICKTUBLI PA3BUTHS MHCTUTYTa aJIBOKa-
Typsl B Poccuiickoit denepaunu.

Llenbro paboThI ABISETCS U3YUEHUE aJIBOKATCKOM ACATENBHOCTH B Poccuiickoi
denepalvy KaKk MEXaHU3Ma KOHCTUTYIIMOHHOTO FapaHTUPOBAHMS MPaB U CBOOO 4e-
JIOBEKA U MPAKIAHUHA.

JUTs OCTMKEHH S TAHHOW LENH OBbIIIN MOCTABJICHBI CIICAYOIIUE 3aa4H:

~ YCTaHOBUTb MCTOPMYECKHE AaCMEKThl (POPMUPOBaHUS MpaBa 4YEJIOBEKA U
IPaXJIAHMHA HA FOPUAMYECKYI0 MOMOLIP M OOOCHOBATH OCHOBHBIE HCTOPHUYECKUE
3Tanbl pa3BUTUS UCCIIEAYEMOTO IIpaBa B Poccun;

—  BBISIBUTH U JIaTh OOIIYI0 HOPUANYECKYIO XaPaKTEPUCTUKY MEXaHU3MY Opra-
HU3ALUMU U OCYIIECTBICHUS FOPUAMYECKOHN 3aIMTHI PaB U CBOOO IPAKIaH,

~  ONPEACTUTH OCHOBAHUSI MPHOOPETEHUS, MPUOCTAHOBJICHHS U PEKPALLCHUS
craryca aaBokKara,

~  PACKPBITh 00S3aHHOCTH W ITPaBa aBOKATA MPU UCIIOTHEHUH MOJIHOMOYHIA;

~ TPOBECTH AHATU3 OCOOCHHOCTEH OPraHM3alMOHHO-TPABOBOTO MEXAHWU3Ma
(PYHKLIMOHWPOBAHUS aIBOKATYPbl KaK MPOPECCHOHAIBHOIO COOOIIECTBA aJBOKATOB B
Poccuiickoii ®eneparuu,

—  BbIABUTL HCPCIICKTHUBLI Pa3sBUTHUA HHCTUTYTA aIBOKATYPLI.
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BBEJIEHHUE

HerictByromas Koncruryuus Poccuiickoit denepann OQHOM U3 OCHOB KOH-
CTUTYLIMOHHOTO CTpOost Poccuu 3akpenuia NpUHIMN TYMaHU3Ma, ONPEACIIUB YEJIOBE-
Ka, €ro mpaBa M CBOOObI B KAYECTBE OJHOM M3 OCHOBHBIX LEHHOCTEN BO B3aMMOOT-
HOLLIEHUSX JINYHOCTU | rocynapctsa (cT. 2 Koncrurynun). [lepen Poccneli B HacTo-
AIIEE BPEMsI CTOUT LEb (POPMHUPOBAHMS MPABOBOTO rocyaapctsa. OaHUM U3 yCIIO-
BUI €€ NOCTWKEHMS SBIISICTCS CO3AaHUE YPPEKTUBHON CUCTEMBI 3aIUTHI MPAB, CBO-
001 W 3aKOHHBIX WMHTEPECOB YEIOBEKAa M rpaKAaHWHA. He cnyuyaiiHO Ha mepBoM
IUTAHE OKa3aJIuCh MTPOOJIEMbI TapaHThid MpaB U cB0OOA. Bo MHOTMX ciiydyasx rocyaap-
CTBO B COCTOSIHUM CBOMMHM CHJIAMM, IPU ITOMOIIM KOMIIETEHTHBIX OPraHOB BBIIIOJ-
HUTh JAHHYKO 33a1a4yy. OIHAKO, 4acTO BO3HUKAKOT CUTYAllMH, B KOTOPBIX HAauOOJb-
mvid 3¢¢dekt B o0ecneyeHn NpaB U CBOOOA JOCTUTacTCs MOCPEACTBOM ACHCTBHMA
WHCTHTYTOB IPAKAAHCKOTO OOIIECTBA, OJHUM M3 KOTOPBIX BBICTYIAET aIBOKATYPA.

Crnenyer npu3HaTe, YTO CO3AAHUE NOMJMHHO JAEMOKPATHYECKOr0 roCcy1apeTBa
HEBO3MOXKHO 0€3 TOJDKHOTO MPABOBOTO PETYJIIMPOBAHMS OTHOLIEHMWH, BOZHUKAOIINX
B OOIECTBE B XOJI€ PEAIM3ALMA YEJIOBEKOM €r0 HEOTHEMIIEMOTO TPAaBa Ha KOPHINYC-
CKyro momoulb. [Ipu 3TOM oGecrneueHne KOHCTUTYLIMOHHOTO TPaBa YEIOBEKA U TPaK-
JAHWHA HA FOPUIMYECKYIO MOMOIb MPEACTABISAET COOOM BaXKHYIO CTOPOHY MPaBOBOM
ITOJIMTUKHA POCCHMCKOTO FOCYIapCTBa, IA€ ONPEACIIAIOIIEN LENIBbIO ABIAETCA CO3AaHNE
YCIIOBHiA, MO3BOJISIFOIIMX HAWOOJIEE MOTHO PEann30BaTh JaHHOE MPaBo. JloCTHKEHHE
ATOM LENH, B MEPBYIO OUEPEb, 00ECIEUUBACTCS COrTTACOBAHUEM MHTEPECOB TOCY 1ap-
CTBA W aJIBOKATYPbl KAK HHCTUTYTA IPAKJAHCKOr0 OOIIECTBA, T. K. (PYHKIIMOHHPOBA-
HUE AJBOKATYPBl SBISETCS OCHOBHBIM CHOCOOOM 00€CIECUEHMsI TIONMOKEHUs CT. 48
Konctutymmu Poccuiickoit deneparuu, 4actb 1 kotopo#t mimacut «KaxaoMmy rapas-
TUPYETCS MPABO HA MOJIYYCHUE KBAUTM(DUIIMPOBAHHON FOPUANYECCKONA TOMOLII.

B 510l CcBA3M HMCCeNOBaHUE COBPEMEHHOIO MEXaHW3Ma KOHCTUTYLIMOHHO-
PABOBOI0 TAPAHTUPOBAHUS MPaB U CBOOOJ YENIOBEKA U rpakaaHuHa B Poccum, me-
CTa B HEM aJBOKATyphl KaK rapaHra lpasa 4ejIOBEKa W I'PaKJaHWHA HA FOpPUANYE-
CKYIO IOMOIb, MPEACTABIAETCS AOCTATOYHO aKTyaIbHBIM M MMEIOIIAM TEOPETHYE-
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CKO€ U NMPAKTUYECKOE 3HAYCHUE.

HMHCTUTYT afBOKATypbl B COBPEMEHHOM MHPE SIBIISIETCS CBOETO poja QpyHaa-
MEHTOM TPaKIAHCKOro o0miecTBa. be3 ocBoeHus 3HaHUil 00 agBOKATYpPEe HEBO3MOXK-
HO OLEHUTH BCKO CHUCTEMY CIIOXKHBIX ITOJIMTHYECKHUX, COLIMAIBHOIICUXOJIOTHYECKUX,
COLIMAIBHBIX, SKOHOMUYECKUX, MEKIYHAPOIHBIX OTHOLIEHHN. [IoHMMaHne 3HAYUMO-
CTH 3aI0UTHI MPaB U CBOOOJ YEIOBEKA, OBJIAJCHUE KYJIBTYPOH MpaB YEIOBEKA JACT
OPHUEHTH]P JIMYHOCTH, FTOCYAAPCTBY B OLICHKE CYIIECTBYIOIIUX MOTUTHYECKUX PEIKU-
MOB, IIPaBOBOM M HPABCTBEHHOW KYJIBTYPBEI POCCUUCKON IOCY TaPCTBEHHOCTH, IIPABO-
co3HaHus Hapoja. [IpoBoaumas B ctpaHe ¢ Hadasia 90-x ronoB XX CTOJETHS Cyae0-
HO-ITpaBoBas peopmMa CYIIECTBEHHO M3MEHHUIIA MMPABOBOM CTATyC aJABOKATYPbl U MO-
TpeOOBaIA MPUHSITHS HOBOTO 3aKOHA.

®denepanbHblil 3akoH 0T 31 mas 2002 roga Ne 63-®3 «O0 anBokaTckoi aes-
TEIBHOCTU U aaBOKarype B Poccuiickoil denepanuny, OTKPbLT HOBBIE HAIPABICHUS
WCCIICIOBAHMIA B 00JIACTH aIBOKATYPHI M PA3PEIAI Psii TPOOJIEM, CBA3aHHBIX C Op-
raHu3anueil U AesTENbHOCTRIO aABOKaTyphl. 11ociae NpuHATHS 3aKOHA BITOJIHE 3aKO-
HOMEPHO BO3HUKIIA BOIPOCH! JAIBHEHILIEr0 COBEPILICHCTBOBAHUS €€ OpraHU3alMoH-
HOT'O U IPaBOBOIr0 CTaTyca.

Conepxkanne naHHOro deaepanpbHOTrO 3aKOHA HE OCTABIISAET COMHEHUN B TOM,
YTO aJIBOKATypa pacCMaTPUBACTCS 3aKOHOAATEIEM KaK OCOOBIH MyOIMYHO-PaBOBOMA
WHCTUTYT. M Tako#l Moaxoa MOJHOCTBIO OMpaBdaH, MO0 COOTBETCTBYET CYIIHOCTH,
OPUPOJIE U HA3HAYEHHUIO aIBOKATYPhl B MPABOBOM rocyaapctse. [1yOnu4HOCTE aaBo-
KaTypbl 00yCOBJICHA €€ (PYHKUMSMHU W 3ala4aMK, OTPAKAOIUMH MPEIHA3HAYCHHUE
aJBOKATYPHI - 3AIMIIATH TPaBa, CBOOObI, MHTEPECH TPAYKIAAH U OPraHU3aLHil.

['ocymapcTBO M CErofHs NPEANPHUHUMACT PEAJbHBIC IMIArd 1Mo pedopMupoBa-
HUFO MHCTUTYTA aaBOKaTyphl. [Ipoucxoasime B Poccuu mpoueccrl XapakTepu3yroTcs
KapAMHAJIbHBIMA MTPEOOPA30BAHUASIMH B MOJMTUUYECKON, IKOHOMUYECKON, COLIAATBbHOM
U cyaeOHO# cdepax, HAMPABICHHBIMA HA TIPEOJOJICHAE KPU3UCHBIX SIBICHHM COBPE-
MeHHOro oduiectBa. [Ipyu 3T0M, HECOMHEHHO, HY>KHO ONMMUPATHCS HA HCTOPHYECKUN 1
COBPEMEHHBIN OMBIT B 00JIACTH MPABO3AIUTHON ACITETBHOCTH.

B 10 € BpeMs B HACTOALLMNA NTEPUO OTCYTCTBYET LETOCTHOE MPEICTABICHUE
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0 MECTE W POJIH aABOKATYPHI B chepe peain3ali KOHCTUTYLIMOHHOTO ITPaBa Y€IoBe-
Ka ¥ IPOKJaHMHA HA FOPHIMYECKYIO MOMOIb. Peamm3anus u coONOeHUE T1EMOKpa-
TUYECKUX MPUHLUNOB FOPUANYECKONA momMomu TpedyeT (popMHUpOBaHUS ONTHMAJIb-
HBIX JUisi Poccuy OpraHM3aliMiOHHO-TIPABOBBIX (JOPM OTHOLICHHNA MEXKIY TOCyIap-
CTBOM M 3JIBOKATyPOH KaK MHCTUTYTOM IPAKIAHCKOTO OOIIECTBA.

Takum 00pa3oM, HeAOCTaTOYHAs Hay4Has pa3pabOTAHHOCThb, HAJIMYME Psla
npoOEIOB B CHCTEME KOHCTUTYLIMOHHO-ITPABOBBIX 3HAHUH, HEOOXOAMMOCTD PEILICHUS
npobiieM obecrneueHus MPaBO3alMTHON (PYHKIIMK aIBOKATYPhl SBUIUCH (PAKTOPAMH,
00yCIOBUBIIMMH BBIOOP TEMBI MCCIICIOBAHUS M OMPEACTUBIIMMU CTETICHD AKTYaJlb-
HOCTH JTAHHOTO MCCIIEI0OBAHHSI.

[Tpobnema peanuzaiviv npap U CBOOO JIMYHOCTH BCerna Oblia B ICHTPE BHU-
MaHUs BCEH HOPUAMYECKONM Hayku. OHA MCCIIEN0Balach BEAYILUMHU POCCHICKUMU
KOHCTUTYLIMOHAJIUCTAMH M CIENUAIACTAMM B 00JIACTH TEOPUH FOCYJapCTBa U MPABa,
oOmieit Teopum npaea, Takux kak C. A. ApakbsH, A. C. ABroHoMOB, C. C. AJllekcees,
M.B.barnaii, H. A. boopora, H. C. bonnaps, O.H.bynakos, A.b. Benrepos, JI. .
Boesoanna, H.B.Butpyk, b.H. I'abpuunnse.

OOBEKTOM HCCIICIOBAHUS SBJISIOTCS OOIICCTBCHHBLIC OTHOILICHUS, CBI3aHHBIC
CO CTAHOBJICHMEM, PA3BUTHEM M pealM3aureii KOHCTUTYLIMOHHOTO MPaBa YeJI0BEKa U
IPaXJIAHMHA HA FOPUAMYECKYIO TTOMOIIb, OpraHu3auueid 1 QyHKIMOHUPOBAHUEM aJI-
BOKATYPHBI KaK CHEMUATM3UPOBAHHOIO MHCTUTYTA, BBIMOJHSAOIIET0 KOHCTUTY LIMOHHO-
NPABOBYIO0 (DYHKIMIO OKAa3aHUsl KBATH(PUIIMPOBAHHOW IOPUAMYECKOM momomu B Poc-
cuiickoi denepanuu.

[IpenmeToM mccnenoBaHus SBISIIOTCA TPaBoBble HOpMBI KoHctutynum Poc-
cuiickoii denepannu, MEKIYHAPOAHBIX MPABOBBIX AKTOB, 3aKOHOJATENBCTBA 00 -
BOKaTrype, YToJIoBHOro koaekca Poccuiickoit denepaumu, I'paxxpanckoro Koaekca
Poccuiickoii @enepanuu, ['pakIaHCKOTO MPOUECCYAIBHOTO Kojaekca Poccuiickoi
denepanuu, ApOUTPaXHOTO MPOLECCYAIbHOTO Kojaekca Poccuiickoit denepanuu,
YTOJIOBHO-TIPOLIECCYATBHOTO Koaekca Poccuiickoin denepariun, NoA3aKOHHBIX HOp-
MaTuBHBIX aKkTOB. [TocTtanoBneHuii [IpaButennscTBa, Yka3oB [Ipesunenra PO u dene-
PAJIBHBIX OPraHOB WCHOJIHUTEIBHOM BJIACTH, PETYJIMPYIOLIMX IPABO YEIOBEKA WU
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rpaKIaHUHA HA FOPUINYECKYHO TTOMOIIIb.

[IpenMeToM BBICTYHAET KOHCTUTYLIMOHHO-IPABOBAs MPHUPOJA ITpaBa YesI0BEKa
Y TPOKIAHMHA HA FOPUAMYECKYIO TTOMOIIb, OCHOBHBIE 3aKOHOMEPHOCTH (POPMHUPOBa-
HUs, COBPEMEHHOE COCTOSIHAE W JUHAMUKA OpraHu3alii U JeITeIbHOCTH aIBOKATY-
PBI KaK rapaHta KOHCTHUTYLIMOHHOTO IpaBa 4Ye€IOBEKa M I'POXKIAHMHA HA FOpUIMYE-
CKYHO MIOMOIIIb, & TAKXKE HAYYHbIE pa3paObOTKH B 3THUX 00aCTsIX.

Llenbro uccienoBaHus SBISETCS pa3pab0TKAa HA KOHLENTYAJbHOM YPOBHE HO-
BBIX MMOJXO0J0B HAYYHOT'O OCMBICIIEHUS U BCECTOPOHHETO KOMILJIEKCHOTO KOHCTUTY-
LIMOHHO-TIPABOBOI0 aHAJIM3a MECTAa W POJIM aJBOKATYyphl B MPOLIECCE pEeATM3ALNAN
KOHCTUTYLIMOHHOI'O TIpaBa Ye€jI0BEKa W IPOKIAHWHA HA IOPUANYECKYIO MOMOIIbL Ha
OCHOBE IMOHUMAaHUA CYIIHOCTH FOPUAMYECKON IMOMOIIM U PACKPBITHS FOPUANYECKON
IPUPOJBI paccMaTpPUBAEMOI0 NPaBa, a TAKKe MOArOTOBKA HAYYHO-NIPAKTHYECKUX pe-
KOMEHJALWK U NPEUIOKEHUAN 10 N30paHHON TEMATHKE.

JIOCTMKEHHIO 3asIBJICHHOM 11eJTM COCOOCTBOBAJIO PELICHUE PsAJa HAYUHBIX 3a-
J1a4, Cper KOTOPBIX:

- YCTaHOBUTh HMCTOPHYECKHE ACMEKTHl (POPMHpPOBAHMs MpaBa YEIOBEKA M
IPaXJIAaHMHA HA FOPUAMYECKYI0 MOMOLIL M OOOCHOBATH OCHOBHBIE HCTOPHUYECKUE
JTarbl pa3BUTHA UCCIIELYEMOTO IpaBa B Poccunn,

- BBISIBUTh W JIaTh OOLIYIO FOPUINYECKYIO XapAKTECPUCTUKY MEXAHU3MY OpraHu-
3allX W OCYILECTBICHUS IOPHINYECKOM 3alMThI TPaB U CBOOO Tpask/iaH;

- ONPEOENINTh OCHOBAaHWsI MPUOOPETEHMS, MPUOCTAHOBIICHUS W MPEKPAILICHUS
craryca aJBoKara,

-pacKpeITh 00SI3aHHOCTH U MPAaBa aJBOKATa MPH UCIIOJIHEHUN TTOJTHOMOYHIA,

- TPOBECTH aHAIM3 OCOOEHHOCTEH OPraHW3alMOHHO-IPABOBOIO MEXAaHWU3Ma
(P)YHKLIMOHUPOBAHUS aIBOKATYPbl KaK MPOPECCHOHAIBHOIO COOOIIECTBA aJBOKATOB B
Poccuiickoii ®eneparuy;

- BBISIBUTD NIEPCIIEKTUBBI PA3BUTHSL MHCTUTYTA AIBOKATYPBHI.

MeTtoaonornueckasi OCHOBA UCCIEN0BaHNs O0YCIIOBIEHA MPEAMETOM HCCIIEN0-
BaHUsT W MPENONPEaENIiCHa OOIMEMETONOJOTUYECKUMHU MO3ULUSAMU  COBPEMEHHOM
IOpUCTIPYAEHIMN. [I[pUMEHEH THANEKTHYECKUIA TTOAX0A K PpACCMOTPEHHUIO ITOCTABJICH-
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HBIX MTPOOJIEM € MCIOJL30BAHUEM OOILIEHAYYHBIX M YACTHO-HAYyYHBIX METOJOB Hay4-
HOTO MO3HAHUS CPABHUTEIBLHO-MPABOBOTO, (POPMAIbHO-FOPUANYECKOTO, JIOTHYECKO-
ro, CACTEMHOTO aHaJTN3a, TPABOBOTO MOJECIUPOBaHMs. B kauecTBE OTHOTO M3 4aCTHO-
HAYYHBIX METOJOB ObLJI MPUMEHEH UCTOPUKO-MPABOBON aHAIN3, KOTOPbIA MO3BOJUII
PaCKPBITh OCOOCHHOCTU TPAKTOBKU MOHSTHS OCHOBHBIX MPaB U CBOOOJ YETIOBEKA U
I'PaXXJIAHWHA U MPAB YEJIOBEKA B PYCCKOM HCTOpUH, (PUIOCOPUN U TEOPUM MPaBA.

Hcnonb3oBaHUE METOJIOB B MX COUECTAHUU TO3BOJIMJIO OCMBICIIUTL U PACKPBITH
NPEAMET HUCCIEAOBAHKMS B OOOOIIAKOMIMX 3aKOHOMEPHOCTSIX M BO MHOrooOpasuu
(GopM MPOSIBIIEHKUS CBOETO COJEPKAHMS, YTO B UTOTE AAJI0 BO3MOYKHOCTh PELIUTH MO-
CTABJICHHBIE 3314l UCCIIEAOBAHUS.

[TpaBOBY10 OCHOBY paOOThI COCTABWJIM MEXIYHAPOAHO-MPABOBBIE aKThl, KOH-
ctutyuus Poccuiickoit @enepanum, (peaepanbHOEe 3aKOHOAATENBCTBO M 3aKOHOAA-
TENbCTBO CyOBeKTOB Poccuiickoit deaepaiiuu, Ipyrue HOPMATUBHO-TPABOBBIE AKTHI
Poccuiickoii @enepanmn, a Takxke 3apyOe’KHOE 3aKOHONATENBCTBO, OTHOCALIMECS K
OPEIMETY UCCIIECTOBAHUS.

Teoperuyeckas U TMPaKTHUECKass 3HAYMMOCTb MPOBEIECHHOTO HMCCIIEIOBAHUS
onpenensercss 000CHOBaHUEM HOBOTO MOJIX0/a K PA3BUTHUIO KOHCTUTYLIMOHHOTO MH-
CTUTYTa MpaBa 4€J0BEKA U TPAKJAHWHA HA FOPUANYECKYIO TTIOMOILb B COOTBETCTBUU C
(OpMHUPOBAHMEM KOHCTUTYLIMOHHOM KOHLENIMM OOECNEYEeHUsT OCHOBHBIX TMpaB M
cBOOOJ YeNOBEKa M IPAXAAHWHA HOBOTO THMA W MOTPEOHOCTAMU co3aaHus 3PPek-
TUBHOTO OPraHU3allMiOHHO-MIPABOBOTO0 MEXaHW3Ma (PYHKIMOHWPOBAHUS aBOKATYPHI

B COBpeMeHHO# Poccuu.



1 OBIIASL XAPAKTEPUCTHKA AJIBOKATCKOH JESATEJILHOCTH B
POCCUNCKOM ®EJIEPALIMA

1.1 UcTopusi CTAaHOBJICHUS M PA3BHTHSI HHCTHTYTa AABOKATYpsbI B Poccun

AJBOKATCKas ACATEIBHOCTb B COOTBETCTBUM € MyHKTOM 1 ctarbu 1 3akoHa 00
aBOKAType' paccMaTpUBAETCS KAK KBATU(DULUPOBAHHAS FOPHANYECKAs IIOMOILL (Pu-
3MYECKUAM W FOPUANYECKHUM JIMIAM B LENSAX 3AMUTHL KX PAaB U 00€CIeUeHUs JOCTYIa
K npaBocyaunto. «MIMEHHO Ha aJBOKATOB BO3JIOKEHA MyOaMYHas 00s13aHHOCTh 00ecC-
NEYUBATh 3ALIMTY TPAB U CBOOOJ YEIOBEKA U TPAXKIaHUHAY). TeM caMbIM TapaHTHPY-
€TCsl MPABO Ka)KIOr0 HA MOJyYECHUE KBATU(UUMPOBAHHON FOPUAMYECKONH MOMOLIM,
4yTO BBITCKAET M3 4yacth 1 crarem 45 u craren 48 Koncrutyumu PO. Kak omHO U3
Han0oJiee 3HAYMMBIX JAHHOE MPABO TAKXKE HAIJIO 3aKPENJICHHE B MEXKIYHAPOIHO-
IPABOBBIX aKTaX, TAKMX Kak CTarhsd 14 MexayHapOAHOIrO MaKTa O TPAXKAAHCKUX W
NOJUTUYECKHUX MTpaBax U cTaTbu 6 KOHBEHIIMK O 3alMTE MPAB YEIOBEKA U OCHOBHBIX
CBOOOI.

AnBoKar - 310 ocobasi mpodeccus, OHa U3 TaK HA3bIBAEMBIX «ITOMOTAFOIINX
npodeccuitn,> BeIb HMEHHO Ha ajBOKara rOCYIapCTBO BO3IAraeT O0S3aHHOCTH 110
00ECIEUCHUIO TPAKAAH KBATU(PUIIMPOBAHHONW FOPUAMYECCKONH MOMOIIBIO B ACIE CIO-
COOCTBOBAHMSI LIESAM MPABOCYAMS, B LEIX YIYUIICHUS CUTyallMH, B KOTOPOil Haxo0-
JUTCS KIIMEHT, ¢ MOMOLIBK) MPABOBOTO MHCTPYMEHTApHs. XOThb MHOTHE YYEHBIC-
ropucThl, Takue Kak B. A. Jlazapes u C. A. [TamuH, ¥ TPUHWKAIOT 3HAYEHUE «aBO-
KaTa-3alliTHAKA KaKk CyOBEKTAa JOKA3bIBAHHA», aJBOKAT TEM HE MEHEE OCTAETCs
Han0oJiee 3HAYMMBIM MPABOBBIM JIMIOM, MMECKOIUM HEOOXOAUMBIE FOPUANYECKUC
3HAHWS U MPOQPECCHOHAIBHBIE HABBIKH JJIsl OKA3aHWsl MOMOLIM HACETIEHUIO B pa3pe-
LICHWX MPABOBBIX KOH(IMKTOB. AJBOKAT 3alIMILACT 3aKOH OT MPOM3BOJIA, & TO3TOMY
€ro IEATENBHOCTh OTBEUAET KAK MHTEPECAM KOHKPETHOIO TPAKIAHWHA WM OPraHU-

3alMd, TaK U MyOJMYHO-IPABOBBIM MHTEPECAM rOCYJapcTBa U OOLIECTRA.

1 06 anBOKATCKOM JAEATENBHOCTH U anBOKATYpE B Poccuiickoit ®enepamun: ®enep. 3axoH ot 31 mas 2002 r. Ne 63-03
// Poccuiickas razera. 2002. Ne 100.

2®@umummosa C. 1O, TTpaBoBas MOMOIIb; HHCTPYMEHTANBHBIH moaxox // Axsokar. 2019. Ne 12. C. 5.

3 Autponos M. B. ANBOKAT-3AIMTHAK KaK CYOBEKT A0Ka3biBanus // BopoHexkckuit ansokar. 2019. Ne 9. C. 14,
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Pone 1 BIMsHUE aABOKATYPbl B MUPE HENb3s HEOOLEHUBATh. McTropruecknii
OTBIT TIOKA3bIBAECT CHY M BIMSHUE AJBOKATOB B PA3HBIX CTPAHAX B PA3HBIC SIOXH.
21o M.T. [unepon u I'.}O. Ie3ape B [[peBnem Pume; XK. /lanton u M. Pobecnibep BoO
BpeMmeHa Benukoil ¢panny3ckoit pepontormu; A. JlunkoneH u T. [xeddepcon B
CIIA; T. Mop u B. Ckorr B Aurimun;, A.®. Kepenckuii u B.W. Jlennn B Poccun.

HMHTEPECHO OTMETUTB, YTO TEPMUH «aABOKAT» OBUI BIIEPBBIC YIIOTPEONEH €IIé
B 1716r. B Bounckux ycrapax [lerpa I, comepxanmx ocoOyro rjaaBy, Ha3bIBaBIIYOCS
«O0 agBOKaTax W MOJIHOMOYHBIX), ONPEACIISIBIIYIO UX IOJTHOMOYMS U 3a1a4d. [anee
C ATOro mepuoja uao cyacOHo pedopmbl 1864r. B A€ATENBHOCTH «MPOECCHO-
HAJIBHBIX XOJATacB» BAXXHO O00O3HAUMTH [IBA HAIMPABJICHUS PA3BUTHS. UHCTUTYT Jc-
NYTaTOB NPH CICACTBUSAX U MHCTUTYT MPUCSHKHBIX CTPAMTYUX NP KOMMEPUYECKUX CY-
Jax, oprauu3oBaHubiil 14 mas 1832r. JlearenbHOCTh AEMYyTATOB MPH CIEACTBUIX CO-
CTosla B HAOMIOAEHMM 3a COOJIFOJICHWEM WHTEPECOB MOACYIMMOrO, MPaBUIBHOIO
POM3BOJCTBA CJIEACTBUS, €r0 MOTHOTHI, TAK YK€ OHA MOTJIA BBICKA3bIBATh CBOM MHE-
HUS, KOTOpbIE TPHOOIIANKCH K AeiTy. JlenmyTarsl MPUCYTCTBOBAIM NPU MPOU3BOACTBE
KaK YTOJIOBHBIX, TaK M IPAKIAHCKUX Aell. M30upanuce ke AemyTarsl U3 NpeACTaBH-
TEJIEH TOTO COCJIOBMSI MJIM BEIOMCTBA, K KOTOPOMY OTHOCWICS OOBHHsieMbId. [Ipu-
CSDKHBIE K€ CTPSIMYME CYLIECTBOBAIM NPHA KKIOM KOMMEPYECKOM CYHE, KOTOPBIE
Obu co3nanbl B CaHkT-IleTepOypre, MockBe, a MO3IHEE UB IPYTUX KPYIHBIX TOPO-
nax (Onecca, Bapuiasa). [loBepeHHBIMU O JIEIaM MEKY YaCTHBIMH JIMIIAMU MOTJIA
OBITh JINIIb BHECEHHBIEC B CIIMCOK MPUCSHKHBIX CTPAMUYMX CYJOM MO MPEACTABICHUIO
COOTBETCTBYIOILETO MPOIICHHUS, a TAK K€ aTTECTATa, MOCIYKHBIX CIMCKOB H MPOYUX
cBUACTENLCTB. Cy paccMaTpuBajl 3T JOKYMEHTHI U MOT JIMOO BHECTH KaHAWJaTa B
CHHMCOK CTPAMYMUX, JINOO OTKIIOHUTH €r0 MPOIICHUsE 0e3 BCAKOro 00bsicHEHUs. [loce
BHECEHUS B CIIUCOK CTPSAMYMANA MOT ObITh UCKIKOYEH M3 HETO MO YCMOTPEHUIO CYAA,
NPUYMHA WCKITFOUEHHUS PETMCTPUPOBANIACh TOJNBKO B CyaeOHOM mportokose. [locne
BHECEHUS B CIIACOK CTPAMYMIA TPUHAMAJ MPUCATY U MOT 3aHUMAThCS XO1aTaliCTBOM
no genaMm. KomuyecTBO MPUCSHKHBIX CTPSAMYMX TOYHO HE ONMpPeAcsiocb. OHM HE
UMEJIA TOCYJAPCTBEHHOIO COJACPKAHWS W CYIIECTBOBAIA OT TOHOpapoB. To ecThb
MO>KHO YTBEPHKIATh, YTO NPUCSDKHBIE CTPSMYAE B KOMMEPUYECKUX CyAax ObLIM MOJ-
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HOCTBIO 3aBUCUMBI OT Cy/1a.

Hcropust KiTacCuyecKol pycCKOW aIBOKATYPbl HAUMHAETCS JIMIIb OCIE Cyaeo-
HO pedopmbl Anekcanapa 1, npoenénnoi B 1864r. 3akoHoAaTenb BBEN COCTA3A-
TEJBHOCTh CTOPOH B MPOLECCE, MPOM3BEN YPABHEHHE MX MPaB, OTACIUN CyAcOHYIO
BJIACTh OT AAMUHUCTPATUBHOM, W3MEHWJ OPraHU3alMOHHO-NIPABOBON M (PyHKIMO-
HAJIBHBII CTAaTyC MPOKYPATypPhl, U3MEHHUII MOPSAOK AO3HAHUS U ciieacTBus. Mmmepa-
TOP MPECIIEN0BAII LIENL «BOABOPUTE B POCCHM Cyll CKOPBIH, IpaBblii, MUJOCTUBBIN U
PaBHBIA U1l BCEX MOAJAHHBIX HAIIMX, BO3BBICUTH CYICOHYIO BIACTh, 1aTh € HAIC-
JKAIY0 CaMOCTOSTENIBHOCTh U BOOOIIE YTBEPAUTH B HAPOJE HAIIEM TO YBAXKCHHE K
3aKOHY, 0€3 KOTOPOro HEBO3MOKHO OOIIECTBEHHOE ONaroCOCTOSIHUE W KOTOPOE
JOJHKHO OBITH MOCTOSSHHO PYKOBOAMTENEM JNEHCTBHI BCEX M KKIOTO, OT BBICHIETO
1o Husniero».* B paspabotke cyaeOHOM pedopMbl 1864r. IPUHUMAIN y4aCcTHE BH/I-
HEHIIME OTEYECTBEHHBIE IOPUCTHI TOTO Bpemenu: C.M. 3apynnsbiii, J[.A. PoBUHCKUA,
H.H. CrossHOBCKMA.

AnBokarypa oOpasia 1864 r. cTpousack Ha CIECAYIONIMX MPUHIANAX, CHOpMY-
mupoBaHHbIXx E.B. BacbkOBCKMM: COBMEIICHHME MPABO3ACTYMHUYECTBA C CYACOHBIM
MPEACTAaBUTEILCTBOM, OTHOCUTEIbHAS cBoOoAa mpodeccun; (HOpMaTbLHOE OTCYT-
CTBHE CBSI3M C MAaruCTPATyPOi; COCIOBHAS OPraHU3aLMs U OTYACTH AUCLMATIIMHAPHAS
NOJIYMHEHHOCTh CyJaM; JOTOBOPHOE ONPEICICHAE CYMMBbI TOHOPapa.

[To cyneOHbIM ycTaBaM B OCHOBE OpraHM3allM aJBOKATYPbI JIEKaJl TPAHLIAIL
aJIBOKAT-IPABO3aCTyITHUK, OPaTop M MOBEPEHHBII CBOEroO KimeHTa. Pabora anBokara
3aKJIF0YAIach BBEACHHUU TSHKO M BBICTYIUIEHUSX NEPEI CYJOM M MOJATOTOBKE JOKY-
MEHTOB I10 YTOJIOBHBIM W FPAKAAHCKUM JejaM. AJIBOKATHI Pa3/ICIAIIMCh HA IBE KaTe-
TOPUH-MTPUCSHKHBIX TOBEPEHHBIX M YACTHBIX TOBEPEHHBIX.

«lIpucsoKkHBIE TIOBEPEHHBIE— KOPIOpalys, AaBaBlIas MPO(EeCCHOHAIBHYIO
npucary aaBokara. OHM UTPaIA CPEIW aJBOKATOB BEAYLIYIO POJib U HAOMpAJIUCh U3
Hanbosee 0Opa30BaHHON YacTH PyCCKOM 3nuThl. O0A3aTENbHBIM YCIOBAEM BCTYILJIE-

HUA B KaTCropruio NPUCAKHBIX IMOBCPCHHBIX ABJIAJICA 3aKOHYCHHBIN KypC HOpuanyic-

4 Cmonenckuii M. B. AIBoKaTCKas AeATENLHOCTD M aIBOKATypa B PoccHu: Kypc amBokarckoro mpasa. Poctos v/ [I: ®e-
Hukc, 2019. C. 31.
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CKHUX HAyK W HE MEHEE MATH JIeT padoThl B cyJeOHOM BeaoMcTe. [Ipodeccronans-
HbIe OOBECIMHEHUS TPUCSKHBIX MOBEPEHHBIX OPraHW30BBIBAINACH 110 TEPPUTOPH AJTb-
HOMY MIPH3HAKYY.

YacTHbIe MOBEPEHHBIE - JTULA, 3aHUMABLINECS AJBOKATCKOW MPAKTUKONH WHIM-
BUyaTbHO. HCTUTYT 4aCTHBIX MOBEPEHHBIX ObUT YUPEKAEH B 1874 T. B CBA3M C Je-
(GUIUTOM YCAYr MPUCSHKHBIX MOBEPEHHBIX. OHM BBICTYMAIM TOJBKO B Cylax, BbI-
JABIIAX MM TaKOE€ pa3peuieHHe. 3aKOHOAATENBCTBO COXPAHWJIO YACTHBIM MOBEPEH-
HBIM MX J0pe(OPMEHHBINA cTartyc. Bce OCHOBHBIE OpPraHW3allMOHHBIE BONPOCHI, Ka-
CaBIIMECA JACATCIBHOCTH YACTHBIX MOBEPEHHBIX, PEIIAIKACH B TIEPBYIO OYEPEb CY-
JaMH, BBIJABABIIMMH paspewicHus. i 3aHATHs MOAO0OHOW YacTHOM aaBOKATCKOM
JEATENBHOCTBIO HE 0053aTENIbHO OBLIIO UMETH CHEIMAIBHOEC 00pa30BaHUE U MPOXO-
IUTh CTAXUPOBKY, U CyJbl OYECHb YACTO AOMYCKAIM K YYaCTHIO B IMPOLIECCE MAJIO-
KBAJIM(PMIIMPOBAHHBIX YaCTHBIX MOBEPECHHBIX.

Bce HepocTaTtkm opranusanuu aaBokarypel B Poccuu Hapsay ¢ oOmumu  He-
J0CTaTKaMu CyaeOHON pe(OpMBI B LIEIOM NIPUBENTH K TOMY, 4TO B 1894 1. OplTa coO-
3/1aHa BbICcOYaiile yupexxnénHas KoMuccHs no nepecMoTpy MOJOKEHUH CyIEOHBIX
YCTAaBOB IMOJ NpeacenareabCTBoM MHUHUCTpa roctuiud H.B. Mypase€sa, oqHako
NOCJIE MPOBEACHUST OTPOMHOM pPaboTel B TeueHue 10 ner npeanoskenus Komuccuu
TaK W HE ObITM pEaNM30BaHbl B CUITY Psia OOBEKTUBHBIX W CyOBEKTUBHBIX MPHYMH.

B nmopedopMeHHbIii neproa MOy4riia pa3BUTHE ACATEIBHOCTh AIBOKATYPHbI
N0 OKA3aHMIO TPAKIAHAM, B TOM YMCIIE U MAJIOMMYIIHAM, KBATH(QUIMPOBAHHON FOPH-
JUYECKOW TMOMOILM, TO €CTh npaso3actynHudyecTBo. C 1890r. crana pa3BuBarbCs
KOJUIEKTUBHAA (opma aaBOKATypPhl B BUAC KOPUINYECCKMX KOHCYJIbTAllUi, KOTOPBIC
YacTO CO3AABATUCH AJIs1 OOCITY>KUBAHUS OMPEIACIEHHBIX COLMATBHBIX TPYIIN, HAMPH-
Mep, pabouux. [lnara 3a yciyru, ecinu u B3uMaach, To Obljia HeBbicOKa. B 90 —e rr.
XIX B. MHOTME MOJIO/BIE ABOKATHI OOBEAUHSIUCE B KITyOBbl, OKa3bIBaBLIAE FOPUIH-
YECKYH0 MOMOIIb HaceNeHuto, HanpuMep, CtpaHcTByrommid kiyd B Mockse. boum

OPraHM30BaHbl LEHTPHl MPABOBOM MOMOIIM Ul padoumx M KpecThsiH. KoHCcynbTa-

5 DK3aMEH Ha 3BAHME aABOKATA: yYSOHO-MPAKTHIECKOE TocoOue / moa pen. M.JI. Tpynosa, JLK. Aiisap. 4-¢ u3n., nepe-
pad. u gon. M.: M3x-8o FOpaiir, 2019. C. 67.
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WU SBJSUTACh MHPOPMALMOHHBIMM LIEHTPAMH, TOCKOJbKY COBETHI MPEAOCTABIIS-
JuCh OeCIIaTHO MO0 3a CUMBOJIMYECKYIO TLJIaTy.

Pepomtonus 1905r. mpuBHECHA MHOTO HOBOTO B (DYHKIIMOHMPOBAHHE aIBOKA-
Typel. Tak, y’k€ C HA4aJloM PEBOJIFOLMH, MBITASCh 3aIyrarh aABOKATOB, K HUM MPU-
MEHSUIM  PEMPECCUBHBIE MEPBI, OJHAKO aABOKATHI C MOMOLIBK CBOMX Mpodeccro-
HAIBHBIX  OOBCAVMHECHHUIA CTPEMWIHCH COXPAHWUTH CBOK HE3ABUCUMOCTh M CaMO-
YIPaBJIE€HUE, HO TaM, I COBEThl MPHUCSKHBIX TTOBEPEHHBIX HE OB CO3/IaHBI, al-
BOKAThl HAXOAWJIMCh MOJ KOHTPOJIEM CYAA.

[Tpumenmme k Bractu npaeutenbcTBo B.U. Jlennna Jlekperom ot 22 HOAOP
1917 1. Ne 1 «O cyne » ynpa3aHuiIo WHCTUTYTHl YAaCTHOM W NMPUCSHKHOM aJBOKATY-
pel 0e3 Kakoil - b0 3amMeHbl. THTEPECHI IMYHOCTH B CYAE, COIMIACHO JEKPETY,
OBLJIO Pa3pelicHO MPEACTaBIAThH JHOOOMY, 00JaAaromIeMy TPKIAHCKUMM IpaBa-
MU, HE OMOPOYECHHOMY TPAKIAHWHY. AJBOKATypa cTajia CBOOOJHOU mpodeccucii,
Kak ¥ Obuta 110 cyaeOHoi peopmbl 1864r. OgHako uaes BO3NOXKUTh (PYHKIMU Cy-
AeOHOM 3ammThl Ha JHOOBIX TPaKJaH MPOCYLIECTBOBAJIA HEIOJTO M YXKE 7 MapTa
1918 r. Mlexperom o cyae Ne 2, oObsiBisiBIIEM O co3paHuu npu CoBeTax paboumx,
COJAATCKUX W KPECThAHCKUX JCMYTATOB KOJUIETHIA MMPABO3ACTYITHUKOB, MPABO3a-
CTYITHUYECTBO OOBSBISIIOCH OOIICCTBEHHOM (YHKUMER, TO €CTh JOJDKHO OBLIO
3alMIIaTh UHTEPECH! TPYJOBOrO0 HapoAa. UNEHbl KOJUIETMU 3AlIMTHUKOB (PaKThye-
CKM TPHU3HABAIMCH JOKHOCTHBIMHU JIMIAMHU M TOJYyYaldd COJEPYKAHUE B pa3Mepe
OKJIaJa, YCTAHABIMBACMOIO JJIi HAPOJHBIX Cylci. BCTyruieHHe B KOJIETHIO MO -
NPEKHEMY HE OTPAHMYMBATIOCh HUKAKUMM LEH3aMH. AJIBOKAaTypa craja (paKTHYeCcKu
WHCTPYMEHTOM HOBOI'0 TOCYAApPCTBA, U HU O KAKOH CaMOCTOATEIIbHOCTH PEUYH W
ObITh HE Morno. Ho nmaxke B TakoM BHAEC OHAa HE YCTPaMBaJla HBIHEUIHIOK
TOTAJIATAPHYIO BJIACTh. 3AIMUTHUKOB MEPECTAIA JOMYCKaTh K yYacTHIO B MPEa-
BAapUTEIIBHOM CIICCTBHH, a YHACTUE B CyACOHBIX pa30MpaTenbCTBAX OTAABAIOCH HA
paccmotpenue cyaed. BIHIUK npunsn 21 oktabps 1920 r. monosnenue x Ilono-
JKEHUI0 0 HAapoaHOM cye PCOCP 1918 r., KOTOpBIM KOJIJIETMU TNPABO3AIUTHUKOB
OBIITM yIpa3HEHbl. AJIBOKATHI CTAJM MOJHOCTBIO 3aBUCETh OT BIIACTH B BOTPOCE
npUOOpETEHNs M JIMIIEHUSI CBOETO CTATYCa, MOJHOMOYMIA B CyJ€ M HA CIIECACTBUM.

12



Tak, B.W. Jlenun nucan: «AaBokarypy HaJao OpaThk B €KOBBIE PYKABHIIbI H CTABUTH
B OCAQJHOE TOJOXKECHHE, W00 3Ta HWMICPUAUCTH-YECKAs CBOJIOYb YaCTO
nackyauugae™»’. «[upoko usBecTHel cnosa B.M. Jlenuna, Hanucanneie um 31
asrycta 1921 r. Ilpodeccopy B. B. Anoparckomy: «Bcsi momolilb, KOTOPYIO BbI
MOYKETE OKA3aTh MPOCHUTENAM, JOJDKHA COCTOATH B «HOPU-IAAYECKON » MOMOIIX, TO
€CTh HAYYMUTH MX BOEBATH 34 CBOE IMPAaBO MO BCEeM npaBwiiaMm 3aKkoHHON B PCDOCP
BOWHBI 34 NMPABA ». OTU YKA3aHUS SBJISAIOTCA PYKO-BOJSALIMMU B JACATEIBHOCTH a[-
BOKATOB ».

[TomoOHas popMa OpraHu3anuy OPUANYECKON MOMOIIM OKa3anach HE KU3-
HECIIOCOOHOM, M B cBs3U ¢ 3TUM 26 mas 1922 r. III ceccueit BLIMK aessitoro co-
3bIBa ObLIO TPUHATO [TonokeHne 00 anBokatype, u yxke 5 urons 1922 r. Hapona-Herii
komuccapuar rctuiu PCOCP yreepaun [1010KEHHE O KOJUIETHH 3aIATHUKOB,
IPOBO3MIACUBIIEE B KAKOW-TO MEPE BO3BPALICHHUE aIBOKATAM MX POJIU B Cy ACOHOM
npouecce M Jaxke MpaBo Ha mnpodeccruoHanbHOoe 00beauHeHUE. Kosnernu
3AIIATHUKOB CO3IABAINCH B KaXA0W ryOepHun npu ryOepHCkux cynax. Komierns
3alIMTHUKOB SIBJIsIJIACh OOUIECTBEHHON opraHu3anueid. B €€ cocraB HE BKJIHOYAUCH
avna, paboTaBmIME B TOCYAAPCTBEHHBIX MPEANPHUATHIX M YUYPEKICHUIX, 34
UCKITFOUCHUEM 3aHUMABILNX BHIOOPHBIC TOJDKHOCTH, a TAKXKE NPOQPECCOPOB U Mpe-
nojaBaTeyaei BbICHIMX y4eOHBIX 3aBeacHUi. He ObI0  yCTaHOBIEHO HUKAKOIO
00pa3oBaTeNbHOTO LEH3a Ui BCTYIUICHMS B KOJUICTHIO aAaBOKATOB. Opranom
YIIPABJICHUS KOJUIETHH SIBJSUICS MPE3UAUMYM, M30MpaBIIMiics oOmuM coOpaHHeM
e€ wieHoB. [Ipe3nanym OCyIecTBsl MPUEM B KOJUIETHIO U UMEN MPABO HAJaraThb
JUCLUIIJIMHAPHBIE B3BICKAHWS HA 3AI0UTHUKOB, HAOIIOAN 34 UCIIOJTHEHUEM HWMU
00sI13aHHOCTEH, Ha3HAYaT OCECINIATHYIO 3aIIMUTY, pacnopsKayics ACHEKHBIMHU (DOH-
JAMU  KOJUIETHH, OPTraHU30BBIBAI KOPUAUWYECKUE KOHCYJIBTALMA HACEIICHHUS.
Crare WICHOM KOJUIETMH MOIJIO JMUO, WMEKMEEe CTax padoTbl BOpraHax
COBETCKOM FOCTHIMM HE MEHEE JBYX JIET W BBIACP)KABIIME WCIBITAHHE B 0COOOM

KOMUCCHUH, OOJILIINHCTBO YWIEHOB KOTOPOM - CYJIbU, MOJABLIEE COOTBETCTBYIOLIEE

6 Jlenun B.M. 1870-1924. Counnenus. Jlenunrpan: I'ocy rapcTBeHHOE H31aTENLCTBO, 1926. C. 56.
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3asBJICHUE B NPE3UAUYM KOJUIETMH, TMPEACTABISAS NPU 3asABJICHUM KPATKOE
JKU3HEONMCAHUE M BCE  HEOOXOAMMBbIE JOKYMEHTHL. CyIIECTBOBAI TaKXKe
NEPEYCHb JIMI, HE COCOOHBIX CTATh WICHAMH KOJUIETHH, HATPUMED, HE TOCTUTIINE
COBEPLICHHOJIETHS, COCTOSAIIME TOA ONEKON. [IonokeHne npeaycMaTpuBall IpaBo
YJICHOB KOJUIETMA BECTH NPAKTUKYy WHIMBHAYyaIbHO, OJHAKO OOS3BIBAIO WX
NEKYPUTh B IOPUAMYECKUX KOHCYJIbTaUMAX. BBeIeHME TaKOW OpraHmM3alvMOHHON
(GOpPMBI IEATENBHOCTA KOJUIETMH, KaK IOPUAMYECKHE KOHCYJIBTAIlUU, SBISIIOCH
maroM BIEPEAN B OPraHM3alMU FOPUIMYECKON mMOMOmM HaceneHunro. Tak, AT
Kyuepena mumier: «HeusBecTHass HOPEBONMIOUMOHHON  aABOKAType (QYHKUUS
OpraHM3alyy FOPUIMYECKOW TOMOIIM HACEJECHUI0, MPEAyCMOTpeHHas cr. 46
[TonoxxeHnst 00 agBOKAType, MOJIY4YUJIA, TAKAM OO0pa3oM, XapakTep myOIuyHOM
00sI3aHHOCTH COBETCKOM aaBOKaTyphl. BhIMOMHEHHE €€ YK€ HAa MEPBBIX NOPaAX
NEATEIIBHOCTH AABOKATYpPBl MOCHE NMPUHATHSA [I0N0KEHUS COCTABWIIO 3HAYMTEIIb-
HYIKO 4acThb pal0OoThl KOJUIErMH. Tak, MOCKOBCKas KOJUIETMS 3a NOJIyrOJue- C
OKTsA0ps 1922 mo mapr 1923 r. - gana 20 446 koHcynpTaumii W nposena 6312
cyneOHBIX aem»’.

Jlanee TIIaBHBIMKA HAIPABJICHUAMM Pa3BUTUsA afaBokatypel 1920 — 1930 -x
IT. OBUIM. KOJUIEKTMBHU3ALMsS, YIAJCHUE W3 KOJUIETHHA BCEX MOJ03PUTEIBHBIX
JIMLL, & LEJBIO - HE OKA3aHUE KOPUIMYECKOW NMOMOIIM HACEICHUID, HO YKPEIUJICHHE
MPOTHBONPABHOTO pEXMMA. «3aJadyd aJABOKATYPbl CBOAWIMCH K YKPEIUICHHUIO
PEBOMIOLMOHHON 3aKOHHOCTH B CTPAHE M OKA3aHUIO COACHCTBUS NPABOCYIUIO,
YTO NPOTHBOPEYUIIO IPUPOJIE ATBOKATYPhD). B

B Tlonoxenuu o cynoycrtpoiictee PCOCP, npundarom 19 Hos0ps 1926 r.,
MOATBEPKAABIIEM  YCTAHOBIICHHBIA paHEE CTaryc KOJUICTMHA  3allUTHUKOB,
VKa3bIBAJIOCh, YTO OHU ACHCTBYIOT MO HEMOCPEACTBEHHBIM HAJ30POM U PYKOBO-
CTBOM OONACTHBIX, TYOEPHCKMX M OKPYXKHBIX CYJAOB. Takxke pemeHueM

LHEHTPaJIbHBIX NApTUHHBIX OpraHoB B 1927r. anBokatam- uieHam BKII (0)

" Kpyumnnun 10.C., Apanos B.B. Bonpochl peamm3anui TOCYJAPCTBEHHOM CHCTEMBI OECIUIATHOM FOPHIHYECKOM TO-
monmm B Poccwmiickoit @enepammu // Axsoxkar. 2019. Ne 12. C. 5.

fYammu A. H. Ksanu(pHKkandoHHBI K3aMEH HA aJBOKATA: KPAaTKOE MOCOOHE. 4-e m3a., mepepad. u gom M.: Jleno u
Cepguc, 2019. C. 72.
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3anpenanach 4aCTHas MPAKTUKA.

B nenom, oneHuBas NPUHLMIIBI U COAEPIKAHME aABOKATCKOro mpasa 20-x
IT. XX B. 1 OCHOBHBIE 3a/1a44 aIBOKATYPbI YKa3aHHOTO NEPUOIA, MOXKHO 3aAMETHUTH,
YTO QJABOKAT BHICTYNAJ BKAYECTBE NPABO3AIUMTHUKA JIMIIb HACTOIBKO, HACKOJBKO
€My MO3BOJISUIO TOCYJApCTBO OUKTATYPbl MPOJIETApUATA, CTABUBIUEE BO TIJIABY
yrjla PEBOJIOIMOHHOE TMPABOCO3HAHWE. MUHUMAIbHBIN 3aKpEnEHHbIH 00bEM
rapaHTUii aJBOKATCKOM JNEATEIBHOCTH HE UWMEN TapaHTHH pealn3anuu Ha
NPAKTUKE, BCUIY 4eTO (POPMAIbHOEC NPOBO3MIIALICHUE CBOOOABI Tpodeccun Ha
NPAKTUKE HEPEIKO BBUIMBAIOCH B IMOJBITPHIBAHUE CTOPOHE OOBUHEHUSI.

Cnenyrommii 3tan  pa3BUTUsS COBETCKOTO aJBOKATCKOTO MPaBa OTHOCUTCS
K 30 -mrr. XX B. 1 OTKpbIBacTcsa yrBepxacHueM kosuernein HKIO PCOCP 27
¢deppans 1932 r. [lonoxkeHUs O KOJJIEKTUBAX YICHOB KOJUIETUW 3alIUTHUKOB,
KOTOPbIM ObllIa 3aKpENcHa HOBAsl Opranu3anus padoTel aABOKATyphl. KOeKTHBEI
3alIMTHUKOB CO3/1aBAJIMCh B PAOHAX U rOpOAax U ICHCTBOBAIM MO PYyKOBOJACTBOM
npe3uauyMa OOJIACTHBIX KOJUICTHMH 3alIMTHUKOB. WX JE€ATEIBbHOCTH OCYLIECT-
BJISIJ1ACH MO OOUIMM PYKOBOJCTBOM M HAJ30pOM OOJIACTHBIX CYJIOB W OXBaTblBaJia
KaK HEMOCPEACTBEHHYIO CyAcOHYI0 PadoTy, TaK W KOHCYJbTALIMOHHYI) BEICHHUE
NPaBOBOM TPOMAraHibl, TOBBILIEHUE MOJATHYECKAX M MPO(PECCHOHATBHBIX
3HaHui. B 110J10’)keHUH HAUIO TOATBEPKAECHUE OJHO W3 BAXKHEWIIUX YCIIOBUM
o0ecnieyeHusl MpaBa Ha 3aUUTYy— MPaBO KaKI0ro 0Opallarolierocss BhIOUpATh
ceOc 3alMTHUKA M3 YHCIIA WICHOB KOJUIETHH IO CBOEMY YCMOTPEHHIO.

[Tocne nmpunsatus Konctutyuuu CCCP 1936 r. BaxkHEHmMM 3TaroM B
Pa3BUTHUM COBETCKOW anBOKaTypel sBuwiioch llonoxenue o6 agBokarype CCCP,
yrBepxaénHoe nocranosieHueM CHK CCCC 16 aerycra 1939 r., BepHyBluee
BHOBb T'POKAAHCKOE 3BAHUE «AJBOKAT », 3aMEHIEMOE NPEXKIAE TEPMUHOM «UJICH
KOJUIETHM 3alUTHUKOBY. [10J10KEHHE MPEAYCMOTPENO OPraHU3ALMI0 aIBOKATY PbI
B BHJIC O0JACTHBIX, KPACBbIX W PECMyOJMKAHCKUX KOJUIETMH aJBOKATOB, 0OIIEe
PYKOBOJCTBO JEATEIBHOCTBE) KOTOPBIX OCYIIECTBISUIOCH COKO3HO -pecnyOnuKaH-
ckum HKIO CCCP. 310 Opranu3anuoHHOE MOCTPOCHUE OCTABAIOCh HEM3MEHHBIM
JI0 IPUHSATHS JEHCTBYIOMEr0 3akoHa 00 agBokarype. Tenepps B KOJJIETHIO AOMYC-
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KaJIMCh JIMIOb JIMIA CBBICIIMM HCPEIHUM OOPa30BAHMEM MHUMEBLIME CTAX MPAKTH-
4yeCcKoH padoTel BOpraHax KOCTULMK HE MeHee roja. Jlonmyckancs mpuém B aJaBo-
KaTypy TaKKe JIMII, HE UMEBIINX FOPUIAYECKOr0 00pa3oBaHusl, HO MPOpadOoTaBUIMX
HE MeHEee TPEX JIET BKAYECTBE CYJACH, MPOKYPOPOB, CIECAOBATENICH WM FOPUCT-
KOHCYJIBTOB.

[TonoxeHne MOTYEPKUBAIIO KOJUICKTUBHBIA XapaKTEP ACATEIBHOCTH aBOKA-
Typel. COINIACHO €MY 3aHMMATBCS AJBOKATCKOH JACATENBHOCTHIO MOIJIH JIMUIb
YJICHBI KOJJIETUU W TOJBKO Y€pPe3 IOPUANYECKYH0 KOHCYJIbTALHIO, YEPE3 HEE Ke
NPOU3BOJAMIACH MOIJIATA TPYJA AIBOKATOB.

['ocy1apcTBO KOHTPONMPOBAJIO aABOKATYPY MO KIKYEBBIM Bompocam. Bo
BCEM OCTQJIBHOM KOJUIETMM OBLTM CaMOYIPABISICMBIMH OPTraHU3ALMIMHU.

AJIBOKaTypa BMECTE CO BCEH CTPaHON MPOAOJIKajda COBEPIICHCTBOBATHCS.
AJIBOKaTypa HEcla 3HAYUTENBHYIO HArPY3Ky B IMPABOBOM OOCHTY>KMBAaHWHU MPEAPH-
ATUN, YYPEKACHUNA, OpPraHW3alWii, COBX030B M KOJIX030B, BKOTOPBIX OTCYTCTBO-
BaJIsl FOpHAMYECKas CITyxoOa.

Hapsiny ¢ yyactueM B Cymax Mo PACCMOTPEHUID YrOJIOBHBIX W TPaXkK-
JAHCKUX JI€NT aIBOKAThl BEIU KOHCYJbTALMOHHYIO padoTy.

Crnenyronmm 3TarnoM BPa3BUTHHA COBETCKOW aIBOKATYPBI CTAJ0 NPUHATHE
3akoHoB CCCP ot 30 HosOpst 1979r. «OO6 agBokarype BCCCP» nor 20 HOsOps
1980 r. 06 yrBepxacHuu Ilonoxxenus o6 ansokatype PCOCP. O1tu akThl ycTaHo-
BUJIM, YTO BCE aJBOKATHl CTPaHbl JCHCTBYIOT JIMIIb B PaMKaX PETHOHAJIBHBIX
OOBEIMHEHH - KOJIErni aaBOKaTOB. CyIIECTBEHHO OBLIA PACIIMPEHBI MOJTHOMO-
YHs aJBOKaTa BYTOJOBHOM IPOLIECCE. YYACTHE BIPEABAPUTEIBHOM CIEIACTBHM,
PaBO 3anpallilBaTh Y€Pe3 OPUINYECKYIO KOHCYJIBTAMIO CIPABKH, XapAKTEPUCTH-
KA UAHBIE JOKYMEHTBI, HEOOXOIUMBIC BCBS3M COKA3aHUEM FOPUIAYECKOH MOMOLIH,
U3 TOCYJApCTBEHHBIX M OOIIECTBEHHBIX OpPraHU3alMi, KOTOpPbIE O0Os3aHBl B
YCTAHOBJIEHHOM MOPSAJIKE BBIJABATH 3TH JOKYMEHTHI WM HMX Komuu. [losBHIHCH
rapaHTUM YaCTUYHON HE3aBHCUMOCTH aJBOKAaTa- HEJOMYCTUMOCTh €ro I0mpoca
B KQUECTBE CBUACTENSL 00 OOCTOSATENBCTBAX, KOTOPHIE CTAIM €MY W3BECTHBI
BCBSI3M CHCIOJIHCHUEM WM OO0S3aHHOCTEH 3alMTHHKA WAW mnpeacraBurens. [lo-
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SBWJIMCH KQTETOPUH JACJ, MO KOTOPBIM OKa3bIBajlach OecniaTHas HOPHIAYECKAS
NOMOILb, HAIPUMEP OBO3MEIICHUHM BpEa, MPUUYMHEHHOTO YBEYBEM WM HHBIM
NOBPEXKACHUEM 310POBbsI, CBA3aHHBIM CPaOOTOM.

Ansokarypa BPCOCP coneiicTBOoBaia OXpaHe IMPaB M3aKOHHBIX HHTEPECOB
IPOKJIAH U OPraHru3aluii, OCYUIECTBICHUIO MPABOCYIUsl, COOMOAEHUIO U YKPETLe-
HUIO COLMATIMCTUYECKON 3aKOHHOCTH, BOCIIUTAHUIO TPAKAAH BAYXE TOYHOIO H
HEYKJIOHHOTO MCTIOJIHEHUSI COBETCKMX 3aKOHOB, OEPE)KHOr0 OTHOLIEHWS K HAPOJ-
HOMY 100py, COONMIOACHMS NUCUUIUIMHBL TPYAd, YBAKECHUS K MpaBaM, YECTH W
JOCTOMHCTBY JAPYTHX JIAL, K MPAaBWJIAM COLMATMCTHYECKOrO0 OOIICKUTHSI.

Takum 00pa3om, MOABOAS WTOTH, I MOTY 3aKIKOYHWTh, YTO COBPEMEHHAs
Poccust HE mOmMKHA OTXOOUTH OT BBIOPAHHOTO €K NYTH JACMOKpaTU3allu,
OTHOUICHUST MEKIYy TOCYJApCTBOM M QJABOKATypPOH JOJDKHBI CTPOMTBCS Kak
MEXIY PaBHOMPABHBIMU CyOBEKTAMH, A OCHOBHBIM MPUHLMIIOM JACATEIBHOCTH
aJABOKaTa JOJKHBI SIBJIAITHCS €r0 MOJHAs HE3aBUCUMOCTh NPU OCYIIECTBICHUHU
BO3JIOKCHHBIX HA HETO MOJHOMOYHMNA CAMOYNpPaBIsEMOCTh aJBOKATCKUX 00pa3oBa-
HUM, cB0OOJA BBICKA3bIBaHW B MyOJUYHBIX CYACOHBIX W WHBIX BBICTYIJICHHUSX,
T0OpOBOJILHOE BCTYIUICHUE B aJlBOKATypy, COOMIOJCHUE HOPM MOPOoPecCHOHaAb-
HOW 3TUKH, CHOPABEIJIMBOCTh W I'yMaHW3M. M UMEHHO 3TH TOPUHUMUIBI  OBbLIH
NOJIOKEHBI BOCHOBY 3akoHa 00 agBokarype. JlomkHa TPOBOAUTHCS MOCIEA0BATENb-
Has MOJIUTUKA N0 JATbHEHINEMY COBEPIIEHCTBOBAHUS TAKOTO BA’KHOTO HMHCTUTYTA
3aIUTHI MpaB, CBOOOJ W 3aKOHHBIX MHTEPECOB IPaKJAaH Kak agBOKATypa.

1.2 MexaHu3M OpraHM3aliy M OCYILIECTBJICHHS] IOPUAHYECKON 3aIIHTHI
Nnpas U CBOOO IPaXK/IaH

HccnenoBanne cymiHOCTH M Ha3HaueHus D3 00 aaBOKaType..., COACPKaHUS
W HAMpaBJICHHOCTH NPAKTHYECKOM aqBOKATCKOW JEATEIBbHOCTH  MO3BOJSCT
OPEAIOKHUTh CIAEAYIONIEE ONMPEACTICHUE MEXAHU3MY OPraHu3aldyd U OCYIIECTB-
JEHUS TaKOTO BUJA KOPUAMYECKONH ACATENBHOCTH, - 3TO €CTh  COBOKYMHOCTB
METOJO0B, Cpeact, GopM © CcOOCOOOB, 3aKPEIJICHHBIX HAUUMOHAIBHBIM W
MEXIYHAPOAHBIM  3aKOHOJATELCTBOM, HCIOJB3YEMBIX MPO(ECCHOHATBHBIMU
CyObEKTaMU  MPaBO3AUIMTHON JEATEIBHOCTH Uil OOECHECUCHUs peah3aliu
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NOJIATArOIIMXCA YEJIOBEKY W TPaXJAHWHY M0 3aKOHY NpaB M cBOOOA MO0 MX
BOCCTAHOBJICHHS U 3alllMTHl B Cllydyac HapyllcHHs. Mrak, B JaHHOM ONpeacnecHun
0003HAYEHBI CIEAYIOIINAE JIEMEHTBI, COCTABHBIE YACTH MEXAHW3Ma OpPraHU3alUu
U OCYUICCTBJICHUS 3alllMThl, KOHCTUTYIMOHHBIX TpaB M CBOOOJ TrpaxkaaH, K
KOTOPBIM OTHOCATCS:

- COBOKYMMHOCTb METOJOB, CPEeACTB, (GOPM U CMOCOOOB MPEANUCAHHBIX,
3aKPEIJICHHBIX JU00 HE MPOTHUBOPEYAIIMX HAIMOHAIBHOMY W MEXIYHAPOJHOMY
3aKOHOJATENBCTRY,

- NpO(ECCHOHANIBHBIE CYOBEKTHI MPABO3ALIUTHON JEATEIBHOCTH,

- OXPAHSEMbIE KOHCTUTYIIMOHHBIE MpaBa, CBOOOJBl M 3aKOHHBIE WHTEPECHI
rPOKIAH, MOAJEKAIIME pealu3alud MO0 BOCCTAHOBICHHMIO M 3alIATE B
Clly4ae HapyUICHUS,

- TIPaBOMPEANMUCAHUS 00SA3BIBAKOIIETO, TO3BOJSIOMICTO, 3aNpPEIIAOMIETO W
OXPaHAIIIETO  XapakTepa B BHUAC HAUMOHAJIBHOIO WIM MEXIYHAPOIHOTO
3aKOHOIATENIbCTBA

Kak HaM#u yxke 0TMEUanoch, coracHo MeaepaibHOTO 3aK0HA 00 aIBOKaType,
aJBOKATCKON  JIEATEIBLHOCTBIO  SBJSETCS KBATM(PUIMPOBAHHAS HOPUIAYECKAs
NOMOIIb, OKa3blBacMas Ha MNPO(PECCMOHAIBHOW OCHOBE JIMLIAMH, MOJIYUYHMBLIUMHA
CTaTyC aJIBOKaTa B MOPSAKE, YCTAHOBICHHOM DenepaabHbIM 3aKOHOM, (PU3AYECKHM
U IOPUIMYECKAM JIAIAM (JIOBEPUTEJISAM) B IEJSAX 3allUThl WX MpaB, CBOOOA H
WHTEPECOB, A TaKXKe O0ECHEYEHHUE NOCTyNMa K MPAaBOCYAMIO.

He3zaBucuMmblii COBETHUK 1O TPABOBBIM BOMPOCaM, aJBOKAT OKa3bIBACT
FOPUIMYECKYO MOMOIIb W BBIMOJHSACT CIACAYIOMKUE (PYHKIUHU, BUIbI aJBOKATCKOM
JEATENbHOCTH:

- Ta€T KOHCYJIbTAllMM U CHOPaBKK IO MPABOBBIM BOMPOCAM, KaK B YCTHOM,
TaK U B TUCbMEHHOMU (popme;

- COCTaBJISICT 3asBJICHUS, KOOI, XoAaTaicTBA W JAPYrU€ JIOKYMEHTBI

NPaBOBOTO XapaKTepa,

“Heuepun I K. THCTHTYT aABOKATYPHI KAK CYOBEKT MPABOOXPAHUTEIBHOM AesaTenbHocTH. Tyima, 2010. C. 25,

18



- MPEACTABISET UHTEPECHI TOBEPUTENSE B KOHCTUTYMOHHOM CYyIOTPOU3BOI-
CTBE;

- Y4aCTBYET B KAUECTBE TMPEACTABUTENS JOBEPUTENS B TPAKIAHCKOM W
aAMUHUCTPATUBHOM CYJOMPOM3BOJICTBE; YYACTBYET B KA4E€CTBE NPEACTABUTENS
WIN 3allUTHUKA JOBEPUTENS] B YTrOJOBHOM MPOM3BOJACTBE M MPOU3BOACTBE MO
aenaMm 00 aAMUHUCTPATUBHBIX MPABOHAPYIICHUSX,

- YYACTBYET B KA4E€CTBE MPEIACTABHUTEINSI JOBEPUTENSE B Pa30MPaTEbCTBE
JeJl B TPETEHCKOM CyJe, MEXKAYHAPOAHOM KOMMEPUYECKOM apOMTPaXKE W HHBIX
OopraHax pa3peuicHus: KOH(JIMKTOB,;

- MPECTABJISIET MHTEPECH JOBEPUTEIISI B OpraHax rocy1apCTBEHHOM BJIACTH,
OpraHax MECTHOTO CaMOYIMPABJICHUsS, OOIECTBEHHBIX OOBEIMHCHHMSX W WHBIX
OpraHu3anusx;

- YYACTBYET B KAu€CTBE MPEACTABUTENS AOBEPHUTENST B HMCHOJHUTEIBHOM
NPOU3BOJCTBE, a TAKXKE MPU HMCIOJHCHHH YTOJIOBHOTO HAKA3AHMS,

- BBICTYMACT B KAUECTBE MPEACTABUTENSL JOBEPUTENS B HAJIOTOBBIX MPaBO-
OTHOWEHUX. OH TAK)KE MOJKET OKa3blBaTh M WHYK FOPHIAYECKYIO MOMOIIb, HE
3aIpPEILECHHYI0 3aKOHOM.

BaxxHoe MECTO B MEXAHU3ME 3aIMMTHl KOHCTUTYLMOHHBIX MpPaB TIPaKIaH
UIr'pPacT NPaBUJIbHBIA BBIOOP agBOKara.

OnHuM M3 BaXHBIX aCNEKTOB B paboTe aABOKATOB SBJSETCA OKAa3aHHE
NPaBOBOM MOMOUIA - KOHCYJBTHPOBAHWE MO BOMPOCAM MPHUMEHEHHWS 3aKOHOJA-
TenbcTBa. OHA B OCHOBHOM 3aKITFOYACTCS B PA3bICHEHUHN NEHCTBYIOLIETO TPaskJaH-
CKOTO, YKUJIMIIHOTO, CEMEHHOro, TPyAOBOr0, AAMHUHUCTPATUBHOIO W YTOJIOBHOTO
3aKOHOJATENbCTBA.

Ansokarel MLIO. bapmesckuit 1 T.JL IlyxoBa B cBoeit craree «Kak
BbIOpaTh aABOKATa », OAHUM W3 MPaBWJI CUHTAOT, 4To. «He cromT craBuTh
3HAK PABEHCTBA MEXAY NPOPECCHOHATM3MOM aJBOKaTa M JEMOHCTPUPYEMOMA
UM YBEPEHHOCTBIO. HEKOTOPBIE KITUEHTHI, OCOOEHHO BHEPBBIE CTOJKHYBIIMECS C
CEPbE3HBIMM  FOPUAMYECKAMH TpolOiieMamMu, (QOPMHUPYIOT CBOE MHEHUE O
KBAUIM(UKALMM FOPHCTA B 3aBUCUMOCTH OT TOTrO, HACKOIBKO YOEOUTEIBHO W
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OBICTPO TOT OTBEYAET HA MOCTABJICHHBIC BOPOCHI, ACPKUT JIM BCE HEOOXOAMMOE
B NaMSATH WM MILET OTBET B KHMrax. [locnemgHee, kak MpaBWIIO, TPAKTYETCS HE
B MoJib3y anBokara. U 3to, Oe3ycinoBHO, Oonbmas ommnOka. CieayeT onacarbes
TEX IOPUCTOB, KOTOPBIC BHUKAKOT B NPOOJIEMY MOMEHTAIBHO «JIOBAT €€ Ha
JETY » U TYyT K€ JAKOT KIWEHTY OJHO3HAYHYK PEKOMEHAALUI0. XOTs OOBIYHO
OHA 3BYYMT yOEIWTEIBHO, HA MOBEPKY, CKOPEE BCETO, COBET OKAXKETCSI HEI-
(PEKTUBHBIM HEYUYTCHHBIC «HE3HAUMTEJIBHBIE» OOCTOSITENBCTBA MOTYT CEPBE3HO
U3MEHUTh KapTuHy. (Kctatu, mpegocrtaBieHue agBOKaTOM OTKPOBEHHO HEKAYeCT-
BEHHOW KOHCYJIbTALMHU SBJISIETCS TPYOCHIIMM HApPYLWICHHEM MPABWI AJBOKATCKOMN
stukm. )

OnHoil U3 PopM AEATENBHOCTH AJBOKATOB SIBIISIETCS FOPUAMYECKOE 00CTY-
JKABAHUE MPEANPUATHN, YUPEKACHUNW, OpraHM3anuii, HE HMCKOIIUX B IITATE
FOPUCKOHCYIBTOB. OOCIYKMBAHHUE OCYIIECTBISECTCS HA OCHOBAHWUM JOTOBOPOB C
OPUINYECKMMHU KOHCYJIBTAL[MSIMH, B KOTOPBIX M3JIAraroTcsd M MPEAyCMaTPUBAKOTCS
00sI3aHHOCTH M MpaBa CTOPOH. AJBOKAT, OOCIYKMBAOUWIMI MPEANPUATHS,
YUPEKIACHUS, KOMMEPUYECKHE  CTPYKTYpBl  MPOBEPAECT OOOCHOBAHHOCTh MW
3aKOHHOCTh M3/1aBACMbIX WMH PEIICHWH, NPUKA30B, YYaCTBYET B JOTOBOPHBIX
KaMMaHHUX, BEJET NPETEH3UOHHY0 Pa0dOTy M BBICTYNMAECT B KAYECTBE MPEACTABUTE-
A K JOBEPUTENS, NPEAOCTABISAET KOHCYJBTAlMM MO TMPABOBBIM BOMPOCAM
aAMUHUCTPATHBHO - YIIPABJIICHYECKOMY MEPCOHANy, paboyuM M CHY>KALIKM.

YyacTue aaBokara B YrOJOBHOM CYyAONPOM3BOJACTBE - OJHA W3 Ba)KHBIX
chep NPaBO3aCTYNMHUYECKON ACATENBHOCTH. OOMIECTBO 3aUHTEPECOBAHO B TOM,
yTOOBl HE OJMH €ro 4Yi€H HE ObUI MPHUBJICYEH K YrOJIOBHOW OTBETCTBEHHOCTH
U OCYXJIEH O0€3 JJ0CTarOYHbIX Ha TO OCHOBAaHWM. 3aKOH MpEaycMaTpPUBACT
oOecreyeHue MoJ03pEBACMBIM U OOBHHSIEMBIM B COBEPUICHHWM NPECTYIUICHHUS,
NOACYAMMBIM TpaBa Ha 3ammTy. U 3Ta 3ammra peanusyeTcs aaBOKATaAMM,
KOTOPBIM JUISl 3TOr0 MPENOCTABICHBl JOCTATOYHO IIAPOKHE BO3MOXKHOCTH.

YronoBHO-NPOLIECCYATBHOE 3aKOHOAATENBCTBO MPEIyCMAaTPUBAET KPyr Mpas,

19Kyuepena A.I. Posib aaBOKATYPHI B CTAHOBICHHH TPAYKIAHCKOrO 00ImecTBa B Poccuu: aBroped. QuC. ... A-pa FOPHI.
Hayk. M., 2019. C. 46.
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NPEAOCTABISIEMBIX aJABOKATy -3alIMTHUKY TPA NPOU3BOACTBE JO3HAHUA, HA
NPEIBAPUTEILHOM CHEACTBUM, MPU CyAcOHOM pACCMOTPEHHMHM JENa, a TaKKe
Opu MOCHEAYIOUICH MPOBEPKE 3aKOHHOCTH M OOOCHOBAHHOCTH, BBIHECEHHBIX MO
KOHKPETHOMY €y TPUTOBOPOB.

AJIBOKAaT, Y4YacTBYKOIIMI B PacCMOTPEHHMM YTOJOBHBIX Jel, 00s3aH
WCIIOJIb30BaTh BCE YKA3aHHBIE B 3aKOHE CPEACTBA W CIOCOOBI 3alIMTHl B LEJIAX
BBISICHEHHU S O0CTOSATENBCTB, ONPABABIBAKOIINX HIIA CMATYAKOMINX OTBETCTBEHHOCTH
NOA3ALIUTHOTO, M OKa3blBaThb OOBUHAEMOMY HEOOXOAMMYK) KOPUAUYECKYIO TMO-
Mo, [Ipu paccMOTpEHHMHM YIOJIOBHOTO JAena aJBOKAT MOJKET Y4YacTBOBATh B
JeJI€ HE TOJbKO B KAuyeCTBE 3alMTHUKA OOBHUHIEMOrO, HO M MNPEACTABHUTEIS
MHTEPECOB TMOTEPIEBIIETO, TPAKAAHCKOTO MCTUA, TPAKAAHCKOTO OTBETUYHMKA.
AJIBOKAT TAKKE NPUHUMAET y4acTHE B Pa30MPaTENbCTBE TPAXIAHCKUX JE] B
KAueCTBE MPEACTABUTENS MCTLA, OTBETYMKA M TPETBUX JML, YYaCTBYET B
KaueCTBE MPEACTABUTENS NOBEPUTENS B Pa30MpPATENbCTBE €1 B apOMTPAKHOM
CY IOIIPOU3BOJCTBE.

Ha coBpeMeHHOM 3Tame B IPOLIECCE OCYLIECTBICHUS AaJBOKATCKON [es-
TETBHOCTH YacTO MPOSBISETCA aKTyalbHas nNpoOiemMa ydacTus 3allUTHHUKA B
OKa3aHWM TOJIHOLCHHOW OPUAMYECKON TMOMOIIMA OCYKICHHBIM JIMLAM, HaXOMs-
HIMMCSI B MeCTaxX JIMIIEHUs cBOOOAbl. Tak nmpuHateli B 1997 roay yromoBHO -
MCIIOJIHUTENIbHBIN KOJAEKC MPEAYCMATPUBACT CBUAAHUE OCYKIACHHBIX C aJBOKATAMM
YW VHBIMU JIMLAMM, UMEIOIIMMH TMPABO HA OKA3aHWE HOPUAMYECKON IMOMOILH.

Berymnenne agBokata B JIEATENBHOCTH ¢ MOMEHTA BO30Y>KICHHS YTrOJOB-
HOT'O, aIMMHUCTPATUBHOI0 WJIH FPAKIAHCKOTO JIEIA, YACTO MOMOTAET IPAXKAAHUHY,
CTaBLIEMY YYAaCTHUKOM KaKOTrO - 1100 IpoLecca, pa3oodparbest B OCYIIECTBISEMBIX
MPOLECCYANIbHBIX JACHCTBUAX, B TOM YHMCJIE NPOBOAUMBIX OpraHamMu JO3HAHMS,
CIICACTBHS, NPOKYyparypel W JAPYIMMHM YYACTHUKAMH  KOPUCIAUKLIMOHHOIO
npouecca; OLEHUTh OOCTOSATENBCTBA JENA, YTO CIIOCOOCTBYET KPHUTHUYECKOM
OLICHKE TMPUHAMACMBIX IOPHUCAUKIHAOHHBIMU OpPraHaMH  BO3MOXHBIX OOBHHM-
TEJIbHBIX TOCTAaHOBJICHUH.

AnBokar 00s3aH YECTHO, PA3yMHO, AOOPOCOBECTHO OTCTaMBaTh IpaBa M

21



3aKOHHBIC MHTEPECHI IOBEPUTENS BCEMH, HE 3aNPEUICHHBIMH 3aKOHOAATEIBCTBOM
Poccuiickoit @enepanuu cpeacreaMu. OH B CBOECH NEATEIBHOCTH PYKOBOACTBYETCS
MPUHLMIIAMA: HE3ABUCUMOCTH, CAMOYIIPABIICHUS, KOPIOPATUBHOCTH, 3aKOHHOCTH
JEATENBbHOCTH, TYMAHN3Ma, PABHONPABUS aIBOKATOB, COOIIOJCHHUS HPABCTBEHHBIX
Hayan mnpodeccun. M3 3TMX OPUHLOMIOB, COJACPKAHUE KOTOPBIX JOCTATOYHO
OUYEBHUJIHO, B 0COOOM pa3bsICHEHWHM HY>KIACTCS OPUHLMI 3aKOHHOCTH. CTporoe
CIEIOBAaHME TPEOOBAHUAM 3aKOHA - 00sA3aTeNBHOE YCIOBUE  JEATEIBHOCTH
aABoKata W aABOKarypel. CpeacTBa WU METOAbl 3AIMUTHl  JOJDKHBI  OBITH
OCHOBaHbl HAa 3aKOHE. AJBOKAT HE BIPABE B MHTEPECAX KIMEHTA MPEACTABIATH
PABOOXPAHUTEIBHBIM OPraHaM IMOJUIOXKHbBIE JOKYMEHTHI, CQalbCcu(PUIMPOBAHHBIC
J0KAQ3aTeNnbCTBA, BO3ACHCTBOBATh HA CIEAOBATENIEH W NOTEPHEBIIMX, Aa0BI
CKJIOHATb UX K OTCTYIUICHUKO OT TMpPaBAbl W NPUHYAUTH K Ja4€ JIOMKHBIX
MOKA3aHUM M T. 1. OTO O3HAYAET, YTO AABOKAT NMPU3BAaH 3allMINATH NOIJIUHHBIE,
a HEC MHUMBbIC, IPABA JINLIA, HE JHOOBIE €r0 MHTEPECHI, & TOJBKO 3aKOHHHBIC.

AJIBOKAT CaMOCTOSITEJICH B BBIOOPE MPABOBOM MO3MIMK W CPEACTB 3AILHTHI,
IIPU HEU3MEHHOM YCJIOBHM - HE BPEAWTH KIMEHTY, BCErJa OCTaBaThCA 3a-
HIMTHUKOM €r0 3aKOHHBIX MHTEPECOB (HO HE JIOKHBIX NPUTSA3aHUI), U HE SB-
JATBCS CIIYTOMl IOJ3aIIUTHOTO.

I'mymienxo ILIL. B crarbe «lloHsATHE, CYIIHOCTE W COAECPIKAHUE MPABOBOM
caMOOOOPOHBI TpaXJaH Poccuu B cucTeMe COUMANIBHO -MPABOBBIX OTHOLICHWMH
» OTMEYAET, YTO MOJ NPAaBAMM MNPHUHATO TOHUMATH YCTAHOBJIECHHBIE 3aKOHOM
IPEAEIBI T03BOJICHHOTO MOBEACHUS, OTPAKAIOIIUE IMPABOBBIE (POPMBI M CIOCOOBI
yIOBJIETBOPEHMS MOTPEOHOCTEN YEIOBEKA, @ K MHTEPECAM OTHOCSITCS OCO3HAHHBIE
NOTPEOHOCTH 4YEJNOBEKA, TPAKAAHWHA, JUYHOCTH, OTPAXCHHBIE WM OMNOCpe-
JOBAaHHBIE B 3aKOHOAATEILCTBE. MIHTEPECHI, IO CBOEMY COACPIKAHUIO, HAMIPABJICH-
HOCTH, UMEIOT CJIOKHYK) M MHOTOYPOBHEBYIO CTPYKTYPY. OHHM NPEACTaBISIOT
npaBa W CBOOOJBI, a TAKKE MEXAHW3M HMX MPABOBOrO PETYJMPOBAHHS, UMEHHO

B HUX BbIPAKACTCA BHYTPCHHAA 3aBUCHMOCTL 4YCJIOBCKA OT HPHUPOALI, OT CBOCTO
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IPUPOTHOTO «s », OT MHBIX I'PaXIaH, OT OOWIECTBAa M rocyaapcrsa.'!

H3ydeHne MPakTHKKA BBISBICHUS HE3aKOHHBIX CIIOCOOOB 3aLIUTHI, AOMYCKa-
€MBbIX HEIOOPOCOBECTHBIMM aJBOKATAMM, OIBITA BHECCHHUs TMPEACTABJICHUN B
OpraHsl aJBOKAaTCKOT0 COOOLIECTBA MOKA3BIBAET, YTO CJIEAOBATENM, MPOKYPOPHI
W JTO3HABATEIM HEAOCTATOYHO 3(PPEKTUBHO MCIOJIB3YIOT BO3MOKHOCTH, 3al0MKEH-
Hble B 3akoHE 00 anBokatype... u Kojaekce npodecCuoHaIbHOW 3TUKH aJBOKATa.

['apaHTUsiMA Y4ECTHOrO W JOOPOCOBECTHOTO OTHOIICHHS AIBOKATCKOIO
COCJIOBUSI K BBIMOJHEHHUIO CBOMX MPOPECCHOHANBHBIX (YHKLIHMA MO KOHCTHUTY-
LIMOHHO -MPABOBOM 3allMTE MPaB IPakJaH U OPraHU3alrii, & TaK Ke COOIIOACHUIO
npoQECCUOHANBHON 3THKH, HECOMHEHHO, MOTYT SBJIATbCA MNPEACTABICHUS,
HAMPAaBJISIEMbIC B COBET aJIBOKAaTCKUX mnajlaT cyObekToB Poccuiickoii denepanuu.

JlocTarouHO BaYKHBIM, HA HAII B3IJIs, MPEACTABISIETCS BOMPOC O MEXAHU3ME
KOHCTUTYLMOHHO - MPABOBOM 3allATE NMPAaB W 3aKOHHBIX MHTEPECOB MAaTEPHAIBHO
3aMHTEPECOBAHHBIX JIMI MO TPAKAAHCKUM JejiaM B CcyJaax OOMEH HOPUCAUKIINK
u apoutpaxkubix cyaax. B coorBetctBuu ¢ Koncruryuueii (ct. 118), dpenepaibHbiM
Konctutynuonnsim 3akoHoM «O cyneOHoil cucteme Poccuiickoii denepanum»
(ct. 1) cyneOHas BJIACTh OCYUIECTBIISIETCS TOCPEACTBOM KOHCTUTYIIMOHHOTO,
IPAKIAHCKOTO, AIMMHUCTPATUBHOIO M YIOJOBHOIO  CYJOMPOM3BOJACTBA -
nepeyeHb HcYepnbiBaromMi. Yame Bcero, cBoM (PyHKIMM aaBOKAT PpEalm3yer,
YYacTBYS B FPAKXIAHCKOM UM YIOJIOBHOM NPOLIECCE B KAYECTBE MPEACTABUTEIS.

CyneOHoe MpeacTaBUTENBCTBO MPAB U MHTEPECOB TPAKIAH - 3TO CIIEIHAIIb-
HBbIl BUJ OOIIECrpakAAHCKOrO MPEACTABUTENIBCTBA. AJBOKAT NOOPOBOJBHO  H3-
Oupaercst CTOPOHOW (TPETBUM JIMIOM, 3aMHTEPECOBAHHBIM JIMLOM) U ACHCTBYET
B Mpeaenax MpeaoCTaBIsIEMbIX NOJHOMOYMH. [IpaBOOTHOLIECHHS BOZHUKAKOT W3
JOTOBOpa MOPYYEHHUs, MO KOTOPOMY OJHA CTOPOHA (MMOBEPEHHBIH) 00S3yeTCs
COBEPIIMTL OT HMMEHM M 3a CYET JPYrod CTOPOHBI  (JOBEPHUTEIS)
OMPEJICIICHHBIE IOPUINYECKUE NICUCTBUSA, B COOTBETCTBUH €O CT. 361 T'K.

B rpaxmaHckoM TOpOLECCE OCYIIECTBISETCS CyAcOHOE MPEACTaBUTENb-

1 Tanunos E.I1. CnipaBoYHHK aJBOKATA: 3aLIUTA B Cy/e. AIBOKATCKAs U CyaeOHas mpakTuka. KomMeHTapuil 3akoHoaa-
TenpcTBa. OOpasns! AokyMeHTOB. CripaBounbie Marepuansl. M.: [Tpaso u 3akow, 2020. C. 560.
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CTBO, COJECPKAHUE KOTOPOTO COCTABJISAIOT MPOLECCYANbHBIC NEHCTBUS, TMOCIECACT-
BUSI KOTOPBIX pPACIPOCTPAHSCTCS HA AOBEpUTENA. [[OBEPUTENIL OMPENEIICT
00bEM TMOJHOMOYMH aJBOKaTa M TOPYYAET €My BeJcHuE Jena. llpeamerom
Cy1cOHOTO MPEJCTABUTEIBCTBA HE MOTYT OBITh HE3AKOHHBIE WM HEOOOCHO-
BaHHbIE TpeOOBaHUs KJIWEeHTAa. Ha OCHOBE MOpy4YeHWs aABOKAT MPHU3BaH
3alMINAaTh WUHTEPECHl AoBepuTens. HO OH NOJDKEH BMECTE C TEM TMOMHHTH, YTO
[JIABHOE B CYJACOHOM MPOIECCE - 3TO PEIIUTh JEI0 B COOTBETCTBUU C TPeOO-
BaHUSIMH 3aKOHA, OCTAJIbHOE SBIISETCS CICACTBUEM BBIMOJHECHUS aJBOKATOM
CBOMX NPOPECCUOHANIBHBIX O00sS3aHHOCTEH. AIBOKAT pellacT, KaKk WMEHHO U
KaKAMH CPEACTBaMM JIydlll€ 3aluiiaTe WHTEpechl aoBeputenis. OH pa3pada-
THIBACT TMPABOBYI0 TMO3MIMIO, OTOMPACT J0KA3aTe/IbCTBA, WCIOIb3YET BCE
MPECIYCMOTPEHHBIE 3aKOHOM  BO3MOKHOCTH ISl YCHEIMIHOTO  BBIOJHCHUS
IPHUHATOrO TOPYYEHHUs. 12

AnBokar 00s3aH Pa3bSICHUTH JOBEPUTEIIIO MPABOBYI MO3UIUI0 U
COIIacoBaTh €€ C HUM. TaKuM IMyTEM YCTPAHSIOTCA BO3HHUKAKIIUE WHOTJA
pa3Horiaacus, KOTOPbIC OTPULIATEILHO CKA3bIBAOTCS HA BBIMOJHCHUU MOPYYECHHS
U JaXXe Ha caMOM cyJeOHOM mpeacraBuTenbeTBe. [1o o0memy npaBuily, aaBokar
00s13aH 0TKA3aThCsl OT MPUHSITUS TOPYUYEHHUS WIN MPEKPATUTH MPEJACTABU-TENBCTBO
W BBIATH W3 MPOIECCA, €CAWM €ro MPaBOBas MO3UIMUS MPOTUBOPEUYUT TMO3ULUHU
CTOPOHBL.

Taxk, B COOTBETCTBHHM €O CT. ¢T. 220, 221 I'TIK P®, oTka3 OT ucka HaBcerga
JUIIAET AOBEPUTEIIST BO3MOXKHOCTH 3aIlUINATH 3TO CBOE TPEOOBAHUE B CYyICOHOM
nopsake. I3aMeHeHue npeaMera UCKa MOPOKIACT HEBO3MOKHOCTh BTOPHYHOTO
oOpallileHlss B CyJl MO NEPBOHAYAIILHOMY TpeOOBaHMIO. 3aKIFOYEHUE MUPOBOTO
COJIAIIEHUS OKOHYATEIIbHO PA3PEIAET CIIOP B TOM BAPUAHTE, O KOTOPOM JTOTOBO-
PUJIMCh CTOPOHBI. AHAIOTHYHBIE IOCIACACTBUAS BJICUET NpU3HAHWE UCKa. [Ipexae
YeM TPUHATH OTKa3 OT HWCKA, MPU3HATh WCK WIW YJIOBJICTBOPUTH MHUPOBOE

COMIALIEHUE, CYJl MPOBEPSAET COOTBETCTBUE MX 3aKOHY, OTCYTCTBHUU HApYIICHUIH

12 MTuwmmnenxo 10. C. Hayuno-npakTiyeckuii koMMmeHTapiid K Koaekcy mpodecCHOHATBHOM STHKH aIBOKATA. 3-¢ M3,
mepepad. u gon. M.:Hopwma, 2016. C. 66.
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npaB CTOPOH WM MHTEPECOB rocyjaapcTBa. Ho nmpeaBapuTeNbHO Takoi aHanu3
JOJDKEH CHENaTh aaBOKaT.

[IpeAcTaBUTENBCTBO MO JOBEPEHHOCTH CTABUT MEPEA aIBOKATOM psJ HO-
BbIX 3aJa4, KOTOpbIC MPEACTOUT PEUIUTh B OTCYTCTBUE KiHeHTa. [TonHOMOUMS
Ha BEJCHUE JIeNa MPEeAbSBIsOTCS cydy. AfBOKar o0s3aH, M03a00TUTCS O
HaJUIexKaIEM OQOPMIIEHMM CBOMX MOJHOMOYMH, a TaKKe MPOBEPUTH MPABO Ha
NPEICTABUTENLCTBO Y APYTHX YYaCTHUKOB mpoiiecca. [1o 3akoHy ropuanyeckue
NOCJEACTBUAS TOPOXKAAIOT JIMIIb TaKUE MPOLECCYyalbHbIE ACHCTBUS, KOTOPHIC
COBEPUICHbI B MpeJeNiax MOJHOMOYMi. PellieHus, BBIHECEHHBIE 0€3 yueTa 3TOro
NpaBHia, MOUIEXKAT OTMEHE.

YETKOE 3HAHME JIBOKATOM MpPEAMETa, OCHOBAHUN M COJACP)KAHUS CIOPHBIX
MPABOOTHOIIECHUH, a TAK K€ 3aKOHOJATENIbCTBA, PETYJUPYIOMIEr0 3T OTHOLICHUS
NO3BOJISIET MPABWIBHO PELIUTh BOMPOC O MOABEAOMCTBEHHOCTH, HAMpPaBUTH
JENI0 B HY>KHOE Pyclio M JOOUThCS HEOOXOAMMOTO pe3yJibTaTa ¢ HAaMMEHBLIUMU
DKOHOMHWYECKUMHU TOTEpSIMH JJis KiIMeHTa. BeTymas B cyaeOHBIM  mporece,
a/IBOKAT JOJIKEH, MPEXKIE BCErO, OMPEIC/IMTh MPABOBYIO MO3UIKI0, BHUMATEIHHO
U3YUUTh MPABOOTHOUIEHUSI CTOPOH, BCE OOCTOSATEILCTBA MPABOBOTO KOH(IIMKTA,
U €CJIM UMEIOTCS MaJielline OCHOBAHMS JUisl YPEryJaupOBaHMs CHOpPAa MUPHBIM
NyTEM, CMOCOOCTBOBATh MOOYKIECHUIO CTOPOH K 3aKIFOUYEHWI0 MHUPOBOIO COIJa-
meHus 0e3 cyaeOHoro pasouparensctBa. [IpaBo-Bas nmo3uuus no aeny popmynu-
pyeTCsl HE3aBUCHMMO OT TOrO, KTO 00paruics 3a HOPUAMYECKOW MOMOIIBIO: HC-
TEl, OTBETYMK, TPEThe JMLO. B moOoM ciydyae mnpaBoBas MNO3MLMS O3HAYACT
MaTepHalbHO M MPOIECCYyalbHO MPaBOBYID 00OCHOBAHHOCTH TpeOoBaHwmi.'?

[Tocnie MpUHATUS MOPYYECHHS MO JIEy aIBOKAT MPUCTYMAET K MOJATOTOBKE
MaTepuasioB o (akrax M J0Ka3areabCTBax. B rpakaaHCKuX Jenax, B OTJIMYUE
OT VTOJIOBHBIX, II€ €CThb MPEABAPUTENILHOE CJIENCTBUE, 3Ta PpadoTa JOKUTHCS
Ha ajBOKara.

y"IaCTBYIOH_[I/Iﬁ B ACJIC aaBOKar 00s13aH NpcACTaBJIATL A0KAa3aTCJIbCTBA H

13 Boikos A. /I, AnBokatypa ¥ rocyJapCTBEHHASA BIACTh. B3aHMOOTHOIUCHHMS // 3aKOHBI POCCHM: ONBIT, AHAJIM3, IIPaK-
THKa. 2019. Ne 7. C. 3.
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COJICUCTBOBATh MX MNPABUIBHOW OLEHKE CYAOM, C YYETOM WHTEPECOB KIIMEHTA,
Oonepupys MPEACTABIAEMBIMU CYAY N0KA3ATEILCTBAMU, JOBOJIAMU U ApPTYMEHTAMHU,
OCHOBAaHHBIMM Ha Marepuainax jaena. MccienoBaHue I0Ka3aTeslbCTB B CYIE,
JIOJDKHO OCYIIECTBIIATECA NPU JIMYHOM Y4acTUM aABOKATa, T.K. OLIEHKA J0Ka3a-
TEJILCTB - 3TO MBICIIUTENIbHASA ACATEIBHOCTb.

AnBokar o0si3aH OMpOBEpPraTb MHEHWE JPYrod CTOPOHBI MO TMOBOAY
JIOKa3aHHOCTH WM HEJO0KA3aHHOCTH CYIICCTBEHHBIX MJIsl Jiejia OOCTOSATENbCTB,
AHAIM3UPYS COBOKYIHOCTh AOKA3aTEJbLCTB WIM OTACIBHYIO UX YacThb, MOATBEP-
JKAAOLIMX €r0 MO3UILMI0, U MOABEPras COMHEHUIO JIOKA3aTENIbCTBA, HA KOTOPHIE
cchUtaeTcd apyras CcropoHa. To, 4TO He J0Ka3aHO HECOMHEHHO, HE MOMKET
MPUHUMATBCA CYJIOM KaK JTOKA3aHHOE.

B Tex cnyyasax, koraa CpeACTBOM JOKA3bIBAHUS MO JEJIy B CYJ€ SBJSIOTCA
3aKJIFOYEHHUS SKCIEPTOB, AIBOKATY HEOOXOIMMO C(HOpMyTUpPOBaTh U MPEACTABUThH
CyJ1y BOMPOCHI, KOTOPBIE TOJKHBI ObITh PA3bSICHEHBI TPU TPOBECHUN SKCIEPTU3BI,
U TPEUIOKECHUS TO KAaHAUWIATYypaMm SKCHEPTOB. AIBOKAT TaK K€ HE JIAUIEH
npaBa HE COMIACUTBCA C 3AKIOUCHUEM DJKCIEPTA W 3adBJISITH 00 3TOM Cyay,
MPUBES COOTBETCTBYIOIIME NOBOJBIL. [Ipy HECOIIACHU € 3aKIIFOYEHUEM DJKCIIEPTa
CyJ IO XOJaTaWCTBY JIMLA, YYACTBYIOIWIETO B ACJEC, MOXKET HA3HAYUTH MOBTOPHYHO
skcnepTu3dy. OHa MOPyYaeTest APYroMy JSKCHEPTY.

Ecnu sxe cpeacTBOM AOKA3BIBAHUS B CYJIE SABJISIOTCS IMOKA3aHUS CBUICTEICH,
aIBOKAT JOJDKEH MPUHHUMATL y4yacTUE NPHA HUX Aompocax. [ 0TOBACHE K A00poCy
CBUIECTENS. M YYacTBYs B €ro JOMPOCE, AABOKAT YYUTHIBACT OTHOUICHUE CBUJE-
TENS. K CTOPOHAM, €ro BO3MOXKHYI 3aUHTEPECOBAHHOCTh B MCXOJE AE€ja W WHBIE
CBEICHUS O CBUJIETEINE, KOTOPBIE MOTYT OKAa3aTh BIMSHUE HA COACPXKAHUE €ro
nokasanuil. Jlompoc OO/HKEH BECTUCH KOPPEKTHO, HO HAcToOuuMBO. Ecimu y
aaBOKaTa CJI0KUIOCh MHEHUE, YTO CBUAETEND JAET JIOKHBIE NOKA3aHUs, OCHOBAH-
HBIE HAa KOHKPETHBIX (paKTax, TO aJBOKAT COJACHCTBYET Cyly B pa300laucHUH
JOKECBUIETES.

JloKa3aTteabCTBAMM MO JEJIy B CYIE SBIISIFOTCS W TOKA3aHUS MATEPUATIBHO
3aMHTECPECOBAHHBIX JIMI, YYaCTBYIOUIMX B J€Ji€¢ (CTOPOHBI, 3asBUTEIH, TPEThU
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muna). OOBICHEHMS JIMI, YYacTBYIIIUX B JACJIE€ - 3TO COOOUICHUE JTUMH
YYACTHUKAMHU TMpPOLECCa CBEACHUI B cyle 00 OOCTOSTENBCTBAX, MOIICIKAMMX
YCTAHOBJICHUIO TIO JEIy.

Econ , ydacTByromumMu B Jej€, SBISOTCA TPaXAAaHE, TO MPABO WX AATh
OOBSICHEHUS, C TEM, 4TOOBI CyJ Yy4es, 3TH OOBICHEHMS KaK J0Ka3aTeJbCTBa,
JOJDKHO OBITH BO BCEX Clydasix oOecneueHo cyAoM. OOBsICHEHHS JHL, Y4YacTBY-
IOIUX B Jene, 00 M3BECTHBIX UM OOCTOSTENbCTBAX, MMEKIIUX 3HAYECHHE IS
Jena, TOJUIEKAT NPOBEPKE M OLICHKE HApAy C JOPYTUMH J0Ka3aTeJIbCTBAMM.
3amaueil agBokaTta, B JaHHOM CIIy4ae, SBISECTCS YCTAHOB-ICHHME BO3MOMHBIX
OPOTUBOPEUYM I MEXKAY UMEIOLIMMUCS B JIEJIE J0KA3aTe/Ib-CTBAMU M TOKA3aHUSAMHU
JML, YYaCTBYKOUIMX B JE€JIe, MMEHHO TakKOe€ COICHC-TBUE CYAY, MO3BOJSIET
NPaBUJIBHO Pa3peliaTh MPABOBbIC KOH(PIHMKTHI O€3 3aTATMBAHUS CYIOMTPOU3BOCTBA.

Cornacuo u. 3 cr. 46 Konctutyuuu PO « BipaBe B COOTBETCTBHU C MEXK-
OYHApOOHbIMU  JoroBopamu  Poccuiickoil deaepaumn oOpamatecs B MEXK-
rOCYJApPCTBEHHBIE OPTaHbI MO 3ALUTE MPaB U CBOOOJ YEIIOBEKA, €CIIM WCUYEPIaHBbI
BCE MMEIOIMECS BHYTPUTOCYAAPCTBEHHBIE CPEACTBA MPABOBOM  3aLMTHDY.
3asBneHue B EBponeiickuii cyl mo mpaBaM 4YeJIOBEKA MOKET OBITH HAIpPaBJIEHO
NOCJIe MPOXOXAEHUST BCEX CyAcOHBIX MHCTaHIMil Poccuiickoili denepanmu, T. €.
KOrJla WCYEPNaHbl BCE CPEACTBA BHYTPUTOCYAAPCTBEHHON MPABOBOM 3alLUTHI,
HO HApPYWIEHHOE MPaBO BOCCTAHOBIECHO HE OBIIIO.

Takum 00pa3oM, UCCAEAOBAHHBIH HaAMW TPABOBOH MEXAHU3M OPTraHHU3ALUH
W OCYHIECTBIICHHS 3alMTHl KOHCTUTYUMOHHBIX MpaB W CBOOOA TpaxaaH
anaBokaTamMu Poccuuy, MPU3BaHbl 3aMOJHUTH TOT BAaKyyM HEIOBEpPUS K NpPaBy, K
3aKOHY, KOTOPBI UMENT MECTO M PAHEE, OTHAKO B TOJBI TaK HA3bIBAEMBIX pedhopm
YBEJIMYMBAJICS 3HAYUTEIBHBIMUA TEMIAMH M HECIY4YaiHO, HO0 B mepuoa 0e33aKo-
HuUd, OecnpaBusl JETKO JIFOObIE TPECTYIUICHHUS CIIKMCATh HA MPABOBOE HOBIIECTBO,
HECOBEPIIECHCTBO 3aKOHOB M YUTH OT FOPUINYECKON OTBETCTBEHHOCTH.

1.3 OcHoBaHusi npHOOpETEeHHs], NMPHOCTAHOBJECHHUSA H NPEKPALICHUHA
cTraryca aaBoKara

[IpoOiieMa MPHOCTAHOBICHHS W TMPEKPALICHHS CTaryca aaBOKaTa B
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Poccuiickoii @enepaiiuu Ha CErOIHSANIHUI J€Hb SBJISETCS MPEIAMETOM BHUMAHMSI
MHOTUX HucciaeaoBareneit. CBI3aHO 3TO ¢ TEM, YTO aJBOKATypa UT'PAET BAKHEH Y10
poJib B 00€CneYeHU 3aKOHHOCTH B TOCYJApPCTBE, HA MPOTSHKEHUU BCEH HMCTOPUU
CBOETO CYILIECTBOBAHHUS BBIMOJHSS CBOE TJABHOE NPEIHA3HAUCHHE — 3aLUTY
npaB M 3aKOHHBIX HWHTEPECOB CBOMX JOBEpUTENiclH. B coBpeMeHHOM MUpe
WHCTUTYT aJBOKATypbl, BCEra CTAaBUBLIMI HaA MEPBbIM TUIaH 3auIUTy MpaB
YeJIOBEKa, HEOOXOAMMOCTh HCIMOJIHEHUS 3aKOHA, a TakKe TMPEnsTCTBOBAHUE
3JI0yNOTPEONICHUIO BIAaCTH — (PYHAAMEHT rPa’kIaHCKOro OOUIECTRA.

Hanuyue BbICOKOTO MpO(PEeCcCHOHATBHOTO YPOBHS, CHCTEMbI MPO¢eccro-
HAJbHBIX HMJCAJOB M MOPAJBHBIX I[EHHOCTEH CIOCOOCTBYIOT Kau€CTBEHHOMY
UCMOJHEHUIO JI0Jira  a/IBOKaTa, OCHOBAHHOMY Ha MPUHIIMIMAX, COCTABJSIOLINX
JKU3HECHHYIO 3a/1ady aJBOKara.

Cornacio ®enepanibHOMYy 3akoHYy «OO0 aIBOKAaTCKOW JAEATEIBHOCTH U
anBokatype B Poccuiickoii deaepanum» (namee — 3akoH 00 aaBOKaType)
a/IBOKaTOM MPU3HACTCS JIMIO, MOJYUYUBLIEE B YCTAHOBICHHOM JaHHBIM 3aKOHOM
NOpsIKE CTaTryc aJBOKaTa W MOpaBO HA OCYLIECTBJICHHE aBOKATCKOM
nesrensHocTH Y. TIpUCBOEHME CcTAaTyca aaBOKaTa BJI€UYET 3a CO00# BO3HHKHOBEHHE
00s3aHHOCTE W TMpaB, YCTAHOBJIEHHBIX JEHCTBYIOUIMM 3aKOHOJIATEILCTBOM. B
COOTBETCTBHM €O CT. 17 3akoHa 00 aABOKATYPE B CIy4ac UX HEUCIIOIHEHUS WU
HEBO3MOKHOCTH HCIIOJHEHMSl CTAaryC aJBOKaTa MOXKET ObITh MNPUOCTAHOBJICH
WIK TpeKpalleH.

Craryc afBOKaTa MPUOCTAHABIMBACTCI HA ONPEJCJICHHBI CPOK, B TEUYCHHE
KOTOPOTr0 JIMIO, YTPATHBLIEE 3TOT CTATyC, HE MOXKET OOJiee MCMONHATH 00s3aH-
HOCTM M pEaJiM30BbIBATh MpaBa, KOTOPbIE MpeAnojaraeT AaHHbI craryc. B
CBS3M C TPUOCTAHOBJICHMEM CTaTyca aJBOKaTa MNPUOCTAHABIMBAIOTCS TaKKe
JCUCTBUS U TapaHTHUU, YCTAHOBJICHHBIC T'OCYAApCTBOM, MPU3BAHHBIE O0ECHEUYUTH

HC3aBUCHUMOCTb ACATCIBHOCTH KW AOCTHMIKCHHC ITOCTABJICHHLIX IICPCA aABOKATOM

14 denepanbrbiil 3aK0H 0T 31.05.2002 No 63-®3 (pea. ot 31.07.2020) "O6 anBOKATCKOM ACATEILHOCTH M aIBOKATYPE B
Poccwmiickoit ®eaepanun” (¢ u3M. u o1, BCTYIL B ¢y ¢ 01.03.2021) // Cobpanue 3axonomatemscTsa PO, 2002, No 23,
Cr. 2102.
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LeJIe U 3a1adq.

B crarbe 16 3akona 00 agBoKaType NPUBEACH MCYEPHBIBAIOLINN TMEPEUYCHb
OCHOBAHWM Il TNPHUOCTAHOBJICHMS cCTaryca aaBokara. Tak, craryc aaBokara
NPUOCTAHABIMBACTCS B ClydasX M30paHus aJBOKAaTa HAa MOCTOSHHOH OCHOBE B
OpraHbl rOCYJAPCTBCHHOW BIIACTH MJHM MECTHOTO CAMOYIPABICHHs, HECMOCO0-
HOCTM aJBOKaTa OOJice MIECTH MECSLEB HCIOJHATH CBOM MNPO(PECCHOHAIBHBIC
00sI3aHHOCTH, TPHU3bIBA HA BOCHHYKO CIykOy, a TaKkKe NPU3HAHWS aJBOKaTa
0€3BECTHO OTCYTCTBYIOIIMM B MOPSJAKE, YCTAHOBICHHOM (PeepanbHbIM 3aKOHOM.

Pemenne 0 DOpUOCTAaHOBJIEHWM CTaryca aaBoKara IPUHUMAECT COBET
aJBOKATCKOM manarel TOTO cyObekTa Poccuiickoil denepanyu, B peruOHaAIbHBIN
peecTp KOTOPOTro BHECEHBI CBEeACHUS 00 3TOM aaBokare. Heo0XoammMo OTMETHTS,
YTO BO30OHOBJICHHE CTATyCA aIBOKATa BO3MOKHO MO PEIIEHUIO COBETA, KOTOPBIH
[PUHAT pELIeHHE O NPUOCTAHOBIIEHWM CTaryca, I[IOCIEe NpeKpalleHus yKa-
3aHHBIX BBIIIC OCHOBAHWW, a TAKXKE€ HA OCHOBAHUM JIMYHOIO  3asBJICHUSA
aJBOKaTa, CTaTyC KOTOPOTO OBIJ MPUOCTAHOBJIEH.

Craryc agBokara MOET ObITh NPHOCTAHOBIICH TAKXE MO PEIICHUIO Cyla
B ClIy4yac HEOOXOIMMOCTH MPUMEHEHUS K aABOKATYy MPUHYAUTEIBHBIX MEpP Me-
JULIMHCKOIO Xapakrepa.

[TomanHbiM DenepanbHON ManaTel aABOKATOB, AUHAMUKA NPUOCTAHOBIICHUS
craryca anBokara ciueayromas: B 2018 rogy — 1090, B 2019 rony — 1411, B
2020 romy — 1256.

HecMOTps HA NPUBEACHHYIO CTAaTUCTHKY, TEHAEHIMEN KOTOPOW ABIAETCA
POCT CIy4aeB NPUOCTAHOBJIIEHUS CTAaTyca aJBOKaTa, HEKOTOPBIE aBTOPBI CUMTAFOT
HY’)KHBIM pPaCIIMPUTH CaHKIUKA B OTHOIIEHWHM aJBOKATOB 3a TE€ WU WHBIE
npocrynku. Tak, k npumepy, E.O. bycypuna npeanaraer paciimpurh CyIIECTBY-
IOIIWA MEPEUYCHb MEP IUCLMIUIMHAPHON OTBETCTBEHHOCTH, KOTOPBIA BKIIIOYAET
B €051 TOMMMO NMPUOCTAHOBJIEHUS CTATyCa aJBOKATA 3aMEYaHUE U TPEAYTIECKICHUE,
IIyTEM JOTIOJIHEHUS €r0 HOBOM MEPOU B BHJE MPUOCTAHOBJICHHUS CTaryca ajBoKara

Ha CPOK JI0 OJIHOTO rojia B LensIX o0ecneyeHus COOI0IEHUS] MPUHLMIIA TPOMOPLK-
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OHAJBLHOCTH. 1

Cnenyer OTMETUTB, YTO B Cly4ae MNPOJOJDKCHHS OCYIIECTBICHUS WMU
aJBOKATCKOM AEATEIBbHOCTH, BO3MOXKHO NPEKpalIcHUE cTaryca agBoKaTa

Ilpexpamenne craryca anBokKara sBJIAETCA CaAMOM  CTPOro  Mepoi
JUCLUIUIMHAPHOW OTBETCTBEHHOCTH, KOTOpass MNPUMEHSIETCS 32 COBEPIICHHE
aJABOKATOM HaMWOOJIEE CEPbE3HBIX MO CTENEHU TSKECTH JUCLHUTIMHAPHBIX
HApPYLICHHH WIM 332 CHUCTEMAaTM4YeCKOE HAPYLUICHHWE MACHCTBYIOIIErO 3aKOHOIA-
TenbCTBA 00 AaJBOKATCKOM JEATENBHOCTH aaBOKaType, a Takxke Koaekca
npodeccuoHanbHOi 3TUKM afBokaTa. B c¢Bsizm ¢ 3TuM 3akoH 00 aaBOKaType
NPEAYCMATPUBAET BO3MOXHOCTh O0aJIOBaHUS B CyJ PEUICHUS COBETA AJBO-
KAaTCKOM majiaTel O MPEKpalleHuH craryca ajapokara (m. 5. cr. 17).

CornacHo myHkTy 1 craren 17 3akoHa 00 agBOKaType CTaryc ajBOKaTa
NPEKPALIAETCS COBETOM aJBOKATCKOM manarel cyObekTa Poccuiickoit @eaepanmm,
B PETHOHAJBHBIA peecTp KOTOPOTO BHECEHBI CBEICHHs 00 aaBOKaTe, MO Clemy-
FOLIAM OCHOBAHUSIM:

1) amBOoKar caMOCTOATENBHO MOJAN 3asBJIICHHS O MPEKPaAlICHUW CTaryca
aJBOKaTa B COBET aJBOKATCKOW ManaThl,

2) B 3aKOHHYK CHJIy BCTYNMJIO PEIIEHWE CyAa O MPU3HAHUM aJBOKATA
HEJIEECMTOCOOHBIM WIIM OTPAHUYECHHO JEECIOCOOHBIM;

3) cMepTh agBOKaTa WM BCTYIUICHME B 3aKOHHYK) CHJIy PELICHUs Cyla
00 OOBSABICHHH €r0 yYMEPIIUM,

4) B 3aKOHHYIO CHJIy BCTYIUJI NPUTOBOP CyJa O NPU3HAHMM aJBOKATA
BUHOBHBIM B COBEPIICHHM YMBILIJIEHHOTO MPECTYIUICHUS,

5) OCyLIECTBIEHUE AABOKATCKOW MACATEIBHOCTH JMILOM, CTAaTyC aJBOKaTa
KOTOPOr0 MPUOCTAHOBJIECH.

B cnyuae ecnu mmeercss XOTs OBl OJHO M3 TEPECUMCICHHBIX OCHOBAHMIA,
COBET aJBOKATCKOM Manarsl BIPABE BBIHECTH PEUIEHUE O MPEKPALIECHUM CTaryca

aJBOKaTa.

15 Bycypuna E.O. Bo30GHOBIEHHE CTATyCa aIBOKATA, YTPAYEHHOIO B PE3yIbTATe TUCIMILIMHAPHOTO MPOU3BOIACTEA //
Busnec B 3akone. 2019. Ne 5. C. 15.
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[Ipm npekpamieHnu craryca agBokaTa, ObIBIIMIA aaBOKaT 00s3aH YpEryJu-
pOBaTh B3aMMOOTHOIUEHWSI CO CBOMMH JOBEPHUTENSIMU. BEPHYTh UM JOKYMEHTHI
U PEUTh BCE (PMHAHCOBBIC BOTPOCHI.

CoBeT agBOKAaTCKOW Mmanarbl MOKET NPHHATH PEHICHHE O MNPEKPALCHUU
cTaryca aJBOKaTa Ha OCHOBAHWUM 3aKIIOYEHUS KBATU()HKALMOHHOH KOMHWCCHH.
Tak, HEMCTIOTHEHUE WM HEHAJUIS)KAINEE HWCIIOJHEHWE aJBOKATOM CBOMX MPO-
(pecCHOHAIBHBIX 00SI3aHHOCTEH MEePel JOBEPUTENIEM; HAPYIIEHUE aIBOKATOM HOPM
Konekca npodeccnoHaIbHON 3THKM aIBOKAaTa, HEUCIIOJHEHWE WM HEHAMJIEeKa-
1Ic€ MCTMOJHECHUHA aJBOKATOM PEIIECHUI OPraHOB aJBOKATCKOW ManaThl, MPUHSATHIX
B IpeieNaX MX KOMIIETEHIMH, YCTAHOBJIEHHWE HEJIOCTOBEPHOCTH CBEACHUIA'®,
NPEICTABICHHBIX B KBAIU(DHUKAIMOHHYIO KOMHCCHIO, a TaKXKE€ OTCYTCTBHE B aj-
BOKATCKOW MajlaTeé B TCUCHHUE YETHIPEX MECSLEB SABISIOTCS OCHOBAHWUAMHU IS
NPEKpalleHns CTaryca aaBoKaTa.

Oco0o¢ BHUMAHKWE CTOMT YACIATH HMHUIMATOPY NPEKPAIICHUS CTaryca
anBokata. CormacHo n. 6 cT. 17 3akoHa 00 afBOKaType, MHULAATOPOM MpeKpanie-
HUS cTaryca aJBOKara SsIBJIIETCS TECPPUTOPHUAIIBHBIA OpPraH FOCTHIMH, KOTOPBIH
0Py HaJM4YUU CBEACHUI 00 OOCTOATENbCTBAX, SBJSIOMIMXCS OCHOBAHUSAMM IS
NPEKpAIlEHUs CTaTyca aJABOKATa, HAMPABISET MPEACTABICHHE O MPEKPALICHUU
craryca aJBOKAara B aJBOKATCKYK mnanary. TeppuTOpPUAIbHBIA OpPraH HOCTULUA
BIIpaBe OOPATUTBCA B CyJ C 3asBJICHUEM O MPEKPALICHHM CTaTyca aJBOKara B
clly4ae, €CiIM COBET aJBOKATCKOW ManaTel B TEYEHHE TPEX MECALEB CO JHSA
NOCTYIUIEHUSI TAKOTO MPEACTABICHUS HE PACCMOTPEN JAHHOE NPEICTABICHUE.

B kauecTtBe mpumepa paccMoTpuM PerieHue coBeta aaBOKATCKOW ManaThl
r. MOCKBbI 0 JAMCHUIIIMHAPHOM NPOW3BOACTBE B OTHOUIEHWM ajaBOKata @. mo
xanobe anBokara ['. m mpeacraBneHuro [nmaBHOro ynpaeieHuss MuHHCTEPCTBA
roctuu  Pocewiickoi denepanmu no r. MOCKBE B CBSI3M € NOMYIICHHBIMH KM
Hapywenusmu nn. 4 . 1 cr. 7 3akona o6 aaBokatrype m m. 1 cr. 4 Kogekca

npoEeCcCUOHANBHOM STHKWM  aJBOKATA, BBIPA3UBIIMMHUCA B NyONWKaUWHA B

16 Tanoranos ATL 3akon «O0 amBOKATCKOM JEATENBHOCTH M AABOKATYPE B P®»: HEOOXOIMMBI I H3MEHEHHA?» //
Yuéubie Tpyast Poccuiickoit AkameMun axBoKaTypsl H HoTapuara. 2020. Ne 3 (26)
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COLMANIBHONH CETH COOOIWIEHUH OCKOPOMTENBHOrO0 Xapakrepa. PykoBOACTBYsCh
no. 9 m. 3 cr. 31 3akona 06 agBokarype w mm. 1,2 m. 1, m 1. 1 ct. 25 Koaekca
npoeCCUOHANIBHON ATUKKM anBokara, CoBeT AJNBOKAaTCKOW majatbl r. MOCKBBI
peIIMJI TPUMEHUTH K aaBOKaTy @. MEpPY OUCHMILUIMHAPHOH OTBETCTBEHHOCTH B
BUJIC MpEKpalleHus craryca aaBokara. COBET yCTAHOBUJI CPOK, MO HCTCUCHUH
koTtoporo ®. MokeT OBITH JOMYIIEH K CAa4Ye KBATM(PUKALMOHHOIO 3SK3aMEHA
Ha MPUOOPETEHME CTaTyCca AIBOKATA, MPOAOIKUTEIBHOCTHIO B OJMH TO/.

Takum 00pa3om, ompeaesiss Mepy IUMCHHAILUIMHAPHONW OTBETCTBEHHOCTH 34
COBEpPIICHHBIC HapylucHHus, COBET NajaTbl NPUHSJ BO BHHUMAHWE, YTO OHHU
SBJISIFOTCS.  YMBILUICHHBIMH, MOCSTAIOMIMMU HA 3THYECKAE OCHOBBI aJBOKATCKOM
npodeccrn, XapakTEPU3YKOTCS WICHOPUPOBAHMEM (PYHIAMEHTAIBHBIX MPaBUII
npo(PeCCHOHAIBHOTO TMOBEACHUS, YCTAHOBICHHBIX 3aKOHOM 00 agBOKATCKOW Je-
arenpHOCTH U Konekcom npohecCHOHAIBHOW 3TUKHA aJBOKATA.

B 3akmroueHue HEOOXOAMMO  TOAYEPKHYTh  BaXXHOCTh  MOHMMAHUS
aJBOKAaTOM MOpPAJbHON OTBETCTBEHHOCTH MEpPel OOWIECTBOM B LEJIOM, M MEPEX
aJBOKATCKOM Koprmopauueid B 4YacTHOCTH. OCO3HABas JIMYHYHD H MOPAJIbHYIO
OTBETCTBEHHOCTb, MPUMEHEHUE MEP IUCUUIIJIMHAPHON OTBETCTBEHHOCTH B BHJIE
OpeKpalleHuss  craryca ajaBokata OyJeT HMMETbh HE  KapaTelbHYH, a
NPEBECHTUBHYIO (PYHKLUIO.

[lyTeM mMpUMEHEHUST TaKMX MEp JUCLHUIUIMHAPHOIO BO3ACHCTBHS, Kak
OPUOCTAHOBIICHHE M NOPEKpPaAllEeHWEe craryca aiBoKaTa aaBOKaTrypa HWMEET
BO3MOKHOCTh a0CTparupoBaTbCs OT Henpo(deccMoHaM3Ma HEKOTOPBIX JIHIL,
KOTOPBIE CBOMM TMOBEICHHUEM, HEIOCTATOUYHOW KBaMpuUKanuei wu Hempodec-
CUOHAIM3MA B IEJIOM TMOPTAT PENyTAlMIO aABOKATYpPel M OpOCalOT TEHb HAa
CYLIECTBOBAHME MPABOCYIHsS B CTPAHE.

1.4 O0s13aHHOCTH H MpPaBa aABOKATAa NPH HCIOJHEHHH IMOJHOMOYHIA

B 3akone 00 agBokaType c(hOpMyIMPOBAHBI OCHOBHBIC 3aJla4d aJBOKATYPbI,
OJIHa W3 KOTOPBIX — OKa3aHWE HopHAMYecKoil momomu. Ha ocHoBanuu 3TOro 3a-
KOHA aJIBOKaTypa COJCHCTBYET OXPaHE MPAB M 3aKOHHBIX MHTEPECOB TPaKAAH
¥ OpPraHM3alWi, OCYIIECTBICHUIO NPABOCYAMs, COONMIOJCHHIO W YKPEIJICHUIO
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3aKOHHOCTH, BOCHWUTAHWIO TPAKIAAH B JAyXE WCIOJHEHUS 3aKOHOIATENbCTBA
Poccuiickoit @enepauny 1 yBaKEHUS K MpaBaM, Ye€CTH M JOCTOMHCTBY JPYIUX
JMII B COOTBETCTBUM € MNPEAYCMOTPEeHHBIMH crarbaMu KoHctutyunu PO. Tak,
BBITIOJTHAS CBOM 3aJa4M, aJBOKAThl OKAa3bIBAIOT CIEAYIOIIME BHUABI FOPUIANYECKOMN
oMoty 1’

- JAKOT KOHCYJbTAllMM W Pa3biACHEHUs M0 HOPUIAMYECKHUM BOIPOCaM, B
YACTHOCTH YCTHBIE W IMCHBMEHHBIE CIPAaBKA 110 MCIOJb30BAHHUIO TEX WU
WHBIX TOJOKEHUN 3aKOHOMATEIBCTBA,

- COCTaBJSIFOT HCKOBBIE 3asBICHUS, XKaloObl W JIPYyrHEe JTOKYMEHTHBI
[IPaBOBOI0 Xapakrepa,

- OCYUIECTBIIIKOT MPEACTABUTENILCTBO B CyJAe, apOUTpaxke W JAPYTrHUX
rOCYJAPCTBEHHBIX OpraHax Mo TPAXIAHCKUM JeiaM W JenaMm 00 aaMUHUCTpa-
TUBHBIX [PABOHAPYLIEHUAX;

- Y4aCTBYIOT B NPEABAPUTEIBLHOM CIIEACTBUM W CYyJI€ IO YIOJIOBHBIM JiE-
JaM B KQUE€CTBE 3AIIMTHUKOB /WU NPEACTABUTENEH MOTEPNEBIINX, TPAKIAHCKUAX
UCTIOB W TPAKIAHCKAX OTBETYUKOB MU T. .

AJZIBOKATBI B CBOCH JEATENBHOCTA PYKOBOJACTBYIOTCS 3aKOHAMM, YKa3amu
IlpesuaenTta, MOCTAHOBJICHUAMU [IpaBUTENBCTBA, UHCTPYKUUAMH M METOAUYEC-
KUMHA pexkoMeHpauusmu MuHucreperBa roctuumu  Poccuiickoin denepanuu,
JAPYTUX OPTaHOB BJIACTH W YIPABICHHS. AJBOKAT UMEET MPaBO. M30MpaTh W OBITH
M30paHHBIM B OPTaHbl KOJUIETUU aJBOKATOB, CTaBUTh MEPE] OPraHaMé KOJUIETHH
BOITPOCHI, KACAIOIINECS €€ NEATENBHOCTH, BHOCUTh NPEAI0KEHHUS MO YIYUYIIECHUIO
ee pabOTBl W y4acTBOBaTh B WX OOCYXIECHWW, NPUHUMATh y4acTHE BO BCEX
ciiydyasix OOCY>KICHHsI OpPraHaMHM KOJUIETHMH €ro JACSITEIbHOCTH WU TOBEICHUS,
BBIATH M3 COCTaBAa KOJUIETHHM. AJBOKAT, BBICTYNAs B KA4E€CTBE NPEACTABUTEIIA
WINA 3allUTHUKA, BIPABE IMPEACTABJIATH WHTEPECH CBOEr0 KIMEHTA BO BCEX
rOCYJAPCTBCHHBIX W OOIIECTBEHHBIX OpPraHU3alMsAX, Kak TMpaBWIo, B pa3s

MPABOOXPAHUTEIIBHBIX Opranax. Ilpm 3TOoM Uit ydacTuss B JAEl€ aABOKATy

1" Boiikos A.J[. CYIIHOCTh M MPABOBOE COAEPIKAHKE CTATYCA anBokata // Axsokar. 2019. Ne 10. C. 44,
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BBIJIACTCS OPJEP, KOTOPBIA OH MPEABABISET B KAueCTBE MOIATBEPIKACHUS CBOMX
nojsHoMouMii. OH BIpaBe UYEpe3 IOPUAMYECKYIO KOHCYJIBTAIMIO 3anpaliuBarh
JOKYMEHTBI, HEOOXOIMMBbIE MJis BEACHHUS 3allUThl WM MPEACTABUTENILCTBRA.
Takue TpeOoBaHus aaBokKaTa 00s3aTelbHBI sl COOTBETCTBYIOIIMX TOCYAAapCT-
BCHHbIX M OOIIECTBEHHBIX OpraHu3aiuii. B COOTBETCTBMM ¢ MPUHIMIOM
COCTSI3aTEIBHOCTUA a/BOKAT, MPEACTABJsIsi MHTEPEChl CBOErO0 KIMEHTA B XOJE
CyaeOHOr0 pa3douparesabCTBa, HANEIASETCSs PpaBHBIMU [paBaMU  COCTOPOHOM
0o0BUHEHMS, HcTHA.'®

B xonme ocyuiecTBiAeHUs CBOMX [MOJIHOMOUMI aIBOKAT 00s3aH CTPOro
coOJII0IaTh 3aKOH, aJBOKATCKYIO STUKY W HUCIOJIb30BaTh BCE HE 3aNlpELICHHBIC
3aKOHOM CpEJCTBA JUIsl 3allMThl MpaB U 3aKOHHBIX HHTEPECOB OOBHHIEMOTO
WIK JIMLA, MPEICTABUTEIEM KOTOPOTO OH siBjsieTcs. OH HE BIpPaBE OTKA3aThCs
OT MPUHATOW Ha ceOs 3allUThl, HO HE MMEET MpaBa M OCYIICCTBJIATH 3aLIUTY
WIM TPEACTaBUTENLCTBO B CIAydasX, €CJAM OH MO0 JAaHHOMY JENy OKa3biBaeT
WIM paHee OKa3blBAl IOPUAMYECKYIO MMOMOIb JIMLAM, HMHTEPEChl KOTOPBIX
HaXOJATCS. B MPOTUBOPEYMH C MHTEPECAMM JIMIQA, OOpaTUBLIErocs € MPOCHOOMA
O BEIEHUHU Jejia. AIBOKAT HE MOXET ObITh IOMPOIIEH B KAayeCTBE CBUACTENS
00 00CTOsTENbCTBAX, CTABIIUX €MY M3BECTHBIMM B CBSI3M C MCIOJIHEHUEM WM
00s3aHHOCTEH 3alllUTHUKA WIM MPEACTaBUTEN, W HE BIPaBE pasriamiarhb
CBEICHUS, COOOIICHHBIE €MY JOBEPUTEIEM B CBSI3M C OKAa3aHUEM IOPUAMYECKOMN
NOMOIIM. 3a HAPYLIEHUE 3aKOHA, yCTaBa KOJUIETMM M aJBOKATCKOW OSTUKH OH
MOXKET  OBbITb  MOJABEPTHYT  JAUCHMILUIMHAPDHOMY  B3BICKAHWIO  PEUICHUEM
[Ipesauauyma KOJUIETUM aABOKATOB. Mepamu B3bICKAHUST MOTYT ObIThb BBIFOBOP,
CTPOTHIl BBITOBOP, 3aMEYaHUE, UCKIIOYEHUE U3 KOJUIETHH.

AnBokar o0si3aH B CBOEH JEATENBHOCTM TOYHO M HEYKOCHUTEJIBHO
coOntonark TpeOOBaHUS JCHCTBYIOIIETO 3aKOHOJATENbCTBA, MCIOJIb30BaTh BCE
OPEeIyCMOTPEHHBIE 3aKOHOM CPEICTBA M CHOCOOBI 3allUMThl MPaB W 3aKOHHBIX

WHTEPECOB TPAXKJAH W OpraHu3aluid, OOpaTUBIIMXCA K HEMY 34 FOPUAAYECKOM

18 Tanoranos A. ©opMbl aJBOKATCKHX OOBEIMHEHHH KAK HHCTPYMEHT Peald3allii IPABOBOTO CTATyCa amBokaTa //
IIpaBo m »xm3ub. 2018. Ne 159. C. 25.
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NOMOIIBI0. AJIBOKAT HE BOpPABE MPUHATH MOPYYEHUE 00 OKA3aHWM FOPHIMYECKOM
NOMOINM B CJy4YasX, €CJIH OH MO JaHHOMY Jely OKa3blBACT WM PaHEe
OKa3blBAJI KOPUAMYECKYIO TMOMOLIb JIMLAM, WHTEPECHl KOTOPBIX MPOTHBOpPEYAT
MHTEpECaM JMUA, OOpaTUBIIErOCs ¢ NOPOCBOOW O BEACHUHM JIeNa, WIH
y4acTBOBAJ B KAUECTBE CY/IbH, MPOKYPOpa, CIEAOBATENS, JIMLA, MPOU3BOJIMBIIETO
JNO3HAHUE, SKCIEPTa, CHEUUANMCTA, MEPEBOAYMKA, CBHIACTENS WIM MOHATOrO, a
TAK)KE €CJIM B PACCICIOBAHMM WM PACCMOTPEHUH €A MPUHUMACT Y4YaCTHE
JOJDKHOCTHOE JIMIO, ¢ KOTOPBIM aABOKAT COCTOMT B POJACTBEHHBIX OTHOLICHUSIX.
AJIBOKAaT HE BIIPaBE pasrjamaTh CBEICHMS, COOOIICHHBIE €My JIOBEPHUTEIIEM B
CBS3M C OKA3aHMEM KOPHUIMYECKON moOMOIM. AJBOKAT IOJDKEH OBITH 00pa3moM
MOPQJIBHOM YMCTOTBI W OE3YKOPU3HEHHOrO TMOBEACHHS, O00s3aH TOCTOSHHO
COBEPIIECHCTBOBATh CBOM 3HAHWs, TIOBBIMIATE CBOM HMIACHHO -TOJATHYECCKUI
YPOBEHL M JEJOBYIO KBanudukanuo. '’

HenocpeacTBeHHbI KOHTPOIb 32 MPodecCuOHANbHOW W (PUHAHCOBOU nes-
TEJIBHOCTBIO aJBOKATOB, BXOJSALIMX B COCTAB KOJUIETHH, OCYULIECTBIISIOT 3aBe-
JYIOIINE KOHCYJIbTAMSAMK, Or0po, (pupMamMu, B KOTOPBHIX aJBOKAThl padOTaroT.
2KanoObl Ha nEeWCTBUS aABOKATOB, HE COOTBETCTBYIOIIME 3aKOHY M AIBOKATCKOM
ATUKE, MOCTYyNnaroT B lIpe3uanyM KOJUIErMH, KOTOPBIA BIPABE HAJOXKUTH Ha aj-
BOKAaTa [UCLHUIUIAHAPHOE B3BICKAHWE WM WUCKIKYUTh M3 COCTABA KOJUIETHM.
Hekotopeie mMOMTHOMOUYKS B OTHOLIEHWH aJBOKATYPhl MMEET U MHHHUCTEPCTBO
roctunrn PO u ero opranel B cyObekTax Poccuiickoi @enepanun. MUHACTEPCTBO
OCTULIAN PO peructpupyer BHOBb CO3[aBACMbIC KOJUIETHMH, MX YCTAaBbI, BBLAACT
JULEH3UM HA TPABO 3aHUMAThCS AIBOKATCKON NEATENBHOCTBIO. ECIH AESITENBEHOCTD
KOJUIETUM MPOTUBOPEYUT 3aKOHY U ycTaBy, TO MHHUCTEPCTBO rOCcTULMUA PO
BIIPABE JMLIUTh €€ JUUECH3MW. OTKa3 B PETUCTPALMM WM JHULICHUE JHLECH3UH

oOkajtyercst B CyJeOHOM TOPSIKE.

1 Haroesa M.A. HeKOTOpPbIE ACTIEKTHI MPOM3BOACTBA OTACIBHBIX CIESACTBEHHBIX IEHCTBHM NPH PACCIIEI0BAHHU TEPPO-
pusMa // Teopua u mpakTuka o0mecTBeHHOTO pasutis. 2019, Ne 10. C. 168-169.
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2 IIPOBJIEMbI M IIEPCIIEKTHBbBI PA3BUTHA HHCTHUTYTA
AJIBOKATYPBI B POCCUMCKOH OEIEPAILINU

2.1 AxBokaTsl npaB 4ejoBeka. lIpaBo3amiuTHbie OpraHu3anu 4 poJab
aIBOKATOB B HX /JeSITEJbHOCTH

KOHCTUTYLIMOHHO-TPaBOBOM cTaTyc, JMOO TOJHOMOYMS AIBOKATCKOM [ie-
ATEJIBHOCTU TPEJCTABJISAIOT COO0H COBOKYMHOCTH MpaB, CBOOOJ, 0OSI3aHHOCTEH
U TapaHTHUil OCYLIECTBIICHUS €€ ACATENBbHOCTH YPEryJIUPOBAHHONW HALMOHAIBHBIM
U MEXIYHAPOAHBIM 3aKOHOAATEJBCTBOM HKMEIOT HEMOCPEACTBEHHYIO CBS3b C
TEMHA 3afa4amMu W (PYHKLOUSIMHU, KOTOPbIE CTaBATCS B MPABOBOM TOCYJApPCTBE
nepea aaBOKaTCKAM COOOIIECTBOM.

K OCHOBHBIM 3amadaM aJBOKAaTypbl OTHOCUTCS OKAa3aHUE FOPHIMYECKOM
NOMOIIMA TMOCPEACTBOM  KOHCYJBTALMI, COCTaBICHUS pa3 JOKYMEHTOB U
JEJOBBIX OyMar, a TakkKe OCYIIECTBICHUE MPEACTABUTENBCTBA, COACHCTBHE
OCYULIECTBICHUIO TPABOCYAHs, COONIOAEHUE U YKPETUICHUE 3aKOHHOCTH, MPABOBOE
BOCNUTAHUE TPAXAAH, HANPABICHHOEC HA TOYHOE M HEYKJIOHHOE COOIOJCHHE W
YBKEHUE 3AKOHOB, 3aLIATy MPaB JMYHOCTH.

HHCTUTYT aABOKATOB NPHU3BaH, HE TOJIBKO OKAa3bIBaTh KBAITM(UIIHPOBAHHYIO
IOPUINYECKYIO TOMOIIb, HY>KAAOIMMMCS B HEH TpaKJaHAaM W OPraHM3alusM,
HO W COACHCTBOBArb OpPraHaM MpPaBOCYAMS B MPAaBHJIBHOM PACCMOTPEHUM H
pPa3pelicHHH MPABOBBIX CIOPOB M NPABOBBIX KOHQIMKTOB. K HEOTBEMIIEMBIM
3aJa4aM aJBOKATypbl CIEAYET TaK XKE OTHECTH W COJACHCTBHE TOCYJApPCTBY H
OOILIECTBY B MPABOBOM BOCIMUTAHWU 3aKOHOMOCIYIIHOCTH TPAXKJaH M Opra-
HHA3ALUN.

ConmanbHas pojb aaBOKaTyphl Obljla Hy»KHAa M Ba)kHA BCErjaa, a Tem 00-
Jie€ B COBPEMEHHBIX PBIHOYHBIX OTHOLICHHSX. B yCIOBUAX CTpeMileHMs 00liecTBa
K TMOCTPOCHUIO, COBEPLICHCTBOBAHWIO (PYHKIUHA COUMAIBHOTO, MPABOBOIO

roCcy/1apcTBa, aJBOKaTypa M €€ MNPEACTaBUTEIM JOJDKHBI OBITh HAIEACHBl Ha

20 Macnosckas, E. B. TpancdopMaiis HHCTHTYTA AXBOKATYPHI U IPOLECCH FOPHIMYECKOM MPO(ECCHOHANM3ALUH B
mocTcoBETCKOM Poccnu // Temeckor: Ky pHaJI COMHOIOTHICCKAX M MAPKCTHHTOBBIX Hccaeaosanuil. 2019. Ne 4. C. 8.
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(GopMHpOBaHWE Yy TpakJaH MPABUJIBHOIO MPEACTABJICHUS O MPaBEe M €ro poJin
B TOCYyJapcTBE, HEOOXOAMMOCTH €ro COONIOJCHUS B CHIIy TOTO, MPEXKAE BCETO,
Yro  aABOKatypa  aOCOMOTHO  COPABEUIMBO  CUYUTAETCS  MHCTPYMEHTOM
(GOpPMHUPOBaHUS U 3aLIUTHl TPaKIAHCKOTO oOmecTBa. MIMEHHO MO3TOMY OHA HE
BXOJIHWT B CHCTEMY OPraHOB TOCYJApCTBEHHON BJIACTH U MECTHOIO CaMOYyIIPaB-
JeHus. Bmecte ¢ TEM, OJHUM K3 BAXKHEWIIMX HANPABJICHUNA TOCYIapPCTBEHHOM
JEATENBHOCTH B YPETYJIUPOBAHUHA OOUIECTBEHHBIX OTHOLICHUN SBISETCA o0ecneye-
HUE (PYHKIMOHHMPOBAHHMs MpPaBa, B BUAE €r0 MCIOJb30BAHUS WM TPUMEHCHHSI.
EcTecTBeHHO, 4TO MaHHas JEATENBHOCTh TOCYJAPCTBA HE MOXKET OOXOIUTHCS
0e3 HalIMuus HAJACKHOTO TOCYIApPCTBEHHOTO M OOMIECTBEHHOTO MEXaHH3MOB
peanu3zalMM HOPM MNpaBa. OTOT MEXAHWU3M MPEACTABIEH B BUJIE CUCTEMBI
[PaBONPUMEHHATENBHBIX OpPraHoB, K KOTOPOW, Kak IMpPaBWJIO, OTHOCATCA CY-
NeOHBIC M WMCIOJIHUTENIBHBIC OPraHbl BJIACTH, a TaK KE PAa3 OPraHU3ALMOHHBIC
(OpMBI aIBOKATYPbI, MPEACTABISAIOMICH OOIIECTBEHHBIM FOPUAMYECCKUA WHCTH-
TYT, HE OTHOCALIMNACA K CHUCTEME TOCYIHAPCTBEHHBIX OPraHOB W SABJIAIOLIEHCS
VCKJIFOYUTENIBHO OpPraHoOM HCHOJIb30BaHUs IipaBa. BMecTte ¢ TeM, mpaBONpUME-
HUTEIbHAS JIEATEIBHOCTh BKJIIOYAET B ceOs paa  (PpyHKOMH, BBIMOJHECHHE
KOTOPBIX 00s3aTeNbHO mpeanosiaract JmOO0 JONYCKAaeT ydacTHE B 3TOM
NEATEIIBHOCTH  aJBOKATOB. OTO U CYJONPOM3BOJACTBO, M PACCIEIOBAHUE TIpe-
CTYIUICHHMI, U MPOMU3BOACTBO MO JAcjaM 00 aJIMUHHACTPATHBHBIX MPAaBOHApYyLIE-
HHUSX, W OKa3aHWe HPUAWNYECKON TMMOMOIIM, TapaHTHPYEMON TOCYyAapCTBOM
4yepe3 NPEACTaBUTEIBCTBO MPOPECCHOHATBHBIX FOPHUCTOB - aABOKaTOB. OTcroaa
BBITEKACT NMyOJWYHO -IPABOBOM XapakTep ydacTHs aABOKATOB B JCATEIBHOCTH
[IPaBOOXPAHUTEIIBHBIX OPraHoB.

3amminas THTEPEChl POCCUICKONW OOIMIECTBEHHOCTH, KOHKPETHBIX TIPAKIaH
W OpraHu3auuii, aABOKaTypa KaKk HauboJyiee MOArOTOBJICHHAs B OPraHW3alMOHHOM
1 NMpo(eCCHOHAIBHOM IUIAHE CTPYKTypa BBIMOJHSAET OJHOBPEMEHHO C Ha3BaH-
HBIMH 3aJa4yaMA M CBOI0 MMCCHIO COBEPIICHCTBOBAHUS COLMUAIBHBIX HOPM,
onupasch npu droM Ha KoHctutynuio PO 1 HOpMBI MEXAYHApOAHOIO Ipasa.

AnBokarypa 0€3 MNpaBO3alIMTHOW KOMMOOHEHTHI, Obplla OBl  JMIICHA
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3HAQYATEIILHOW YacTH CMBICTIA CBOEH NEATEIBHOCTH KakK OOIIECTBEHHOIO  CIly-
KeHUs. B CBOIO ouepenp, MNpaBo3aliuTHAs ACATEIBHOCTb, JHIICHHAs AalBO-
KaTCKOTO COy4acTHsi B Cyap0ax JIFOJACH, OKa3bIBAETCS HEIOCTATOYHO MOJKPEN-
JEHHON FOPUANYECKON apryMeHTalueil, TOUHOW MpaBoBOi kBanupukanuei ¢ak-
TOB, MPO(PECCUOHATLHON MPOIECCYATBHON TMOIIEPIKKOM.

B T0o ke Bpems Henb3s aOCTparupoBaThbCsl OT MPAKTUKH, KOrga MpaBo3a-
HIMTHBIE OpraHU3ally MPUBICKAOT AN OKa3aHWs OECHJIATHON FOPUIANYECKOM
NOMOILIM TPKJAHAM JIAL, HE MMCIOUIMX HE TOJBKO AJBOKATCKOIO CTaryca, HO
U BBICHIECTO HOPUIAYECKOTO 00pa3oBaHUs, OJHAKO 00JaJarolIuX HEOOXOIUMBIMU
OMBITOM, 3HAHWUSMH M HaBbIKaMU. B pamMkax o0OCy>XI€HHS MJAHHOM TEMBI B
CoBeTe Takas NPAKTHKAa UMEET BCECTOPOHHION MOAJAEPKKY.?!

3akpemneHnble B Konctutyuuu PO noyiokeHuss 0 TOM, 4YTO KaKIAOMY Tra-
pPaHTUPYIOTCS CyAcOHas 3amuTa €ro npaB W CBOOOJ M HEOOXOJUMOE B ITUX
HENAX MOJYUYCHUE KBaTU(PUIMPOBAHHON IOPUAUYECCKONA MOMONIM, OKa3bIBaCMOM
- B NPEAYCMOTPEHHBIX 3aKOHOM ciydasx - OecruiatHo (m. 1 cr. 46, m. 1 cr.
48), mpeamonararOT  COOTBETCTBYIOINME  OOS3aHHOCTM  TOCyAapcTBa 1O
00€CMEUYCHUIO JaHHBIX TapaHTUH W Y4YacTHE B OCYUIECTBICHHM HAa3BAHHBIX
npaB KBalU(HUUMPOBAHHBIX FOPUCTOB -aJBOKATOB. be3 kBanu(puuMpoBaHHOM
IOPUIMYECKOM TOMOIIM CO CTOPOHBI MpodeccuoHana, KOTOPbId B CyacOHOM
MPOIECCE MPOTUBOCTOST Obl My0 WHCTUTYTaM BJIACTH M MOT Obl OOECHCUUTH
TAK)KE  PABEHCTBO  Meped  CYJAOM  YYaCTHUKOB  IPAKIAHCKO-NTPABOBBIX
OTHOLIEHWHA, HEBO3MOXXEH HHM PEATbHBIA JOCTYNl K Cydy, HM CHPaBEAJIUBOC
npaBocynue. JloCTWKEHHE 3THX LeNeid B MpaBoBoi cucrteme Poccum obecnieun-
BacTCs, NPEKAC BCEro, MACATENBHOCTBI) TAaKOr0 MHCTUTYTA TPAXKIAHCKOTO
oOmecTBa Kak aaBokarypa. B To ke BpeMmsl CylIECTBYIOT CEPbE3HBIE NMPOOIEMBI,
KOTOpPbIE  MOPENSITCTBYIOT  MAKCUMAIBHO  APPEKTUBHOMY  OCYIIECTBICHUIO
KBATM(UIUPOBAHHONW FOPUANYECKOH MOMOILIH.

Ha ceromnsmHuii  neHp Ha  teppuropum  Poccuiickoit denepanuun

? Tloarasuesa, JLH., TToarasuesa A. B. YronoBHAs IOMMTHKA M IPABO3ALIMTHAS JEITEILHOCTD // YTOIOBHAS IIOIMTH-
KA W MPABONPHMCHHUTSIbHAA TpakTuka. 2019. C. 321,
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JNEHCTBYIOT TMPABO3AUIMTHBIE OpPraHW3aluy, BKIKOYAKOMUe B cedd rpymnmy
aJBOKATOB, KOTOPbIE 3aHUMAKOTCS 3aLIMTON MpaB U CBOOOJ YEIOBEKA.

K npumepy, OmHUM M3HUX SABISETCS «Aropa».MexayHapoaHas npaBoo3a-
mMTHaAs rpynmna Aropa - o0beauHenue Oonee 50 FOPUCTOB -NMPABO3ALIUTHUKOB,
paboTamIIMX MO PE30HAHCHBIM J€IaM O HApYLIEHWH NPaB YEJIOBEKA.

Ha ceropnsimHuii 1eHp aABOKATBI M FOPHCTBHl BEAYT OAHOBPEMEHHO OoJice
300 gen B OonbMHCTBE peroHOB Poccuu. [I0CTOSIHHBIE FOPUIUYECKUE TPYIIIIBI
paborator B Mockse, Cankr-IlerepOypre, Coun, Kazanu, Huxxnem Hosroponae,
CraBpononie, ExkarepunOypre, UYensOuncke, Jlunenke, Uute, a  Takxke B
Xenvcunku, Copun n JIoOHOO0HE.

Ha Bceli eBponelickoii wactu Poccum neilcTByeT cnyx0a OmepaTUBHOIO
pearupoBaHysi HA WMHUMJCHTHL, CBS3aHHBIE C HAPYLICHWEM IIpaB dYeloBeka. B
YACTHOCTH, 3TO MOTYT OBITh MOJUUEHCKUE TBITKM MW yOwuiicTBa, THOEIb
OCY)KJICHHBIX B MCIIPABUTEIBHBIX YUYPEKACHUAX, YIOJOBHOE MPECICNOBAHUE H
HaMaJCHUs HA TPAXKIAHCKUX AKTHBUCTOB, YKYyPHAJIHUCTOB, OJIOrEPOB.

14 rOpHUCTOB MEXAYHAPOAHOW MpaBOBOM Tpymnbel BeayT 632 xanmolObl 3a-
ABUTENECH B EBPONIEHCKOM CyJI€ TIO PABaM YE€JIOBEKA, B TOM YHUCIIE COMPOBOKIAKOT
mecth  xanod Anekces HapanbHoro, aena PussyRiot, xxypuanucrta Omnera
Kammna, yeTeipex (uUrypanTtoB «0OJOTHOTO Aena », pexuccepa Onera CeHoBa v
antu(ammcra Anekcanapa KonmpueHko, sxeptB wmaiopa /[lenuca EBcrokoBa, a
take 22 obpawmennss HKO B cBs3n ¢ 3akOHOM 00 «MHOCTPAHHBIX ar€HTax ».

B 2019 roany B ECIIY nanpasnensl 109 nen B uHTepecax 201 3asBurerns.
3a2019 ron no menam ECIIY BeiHeC 14 pemennit m B3bIcKan 189, 600 eBpo.

Ha nexaGpp 2019 roga 207 nen MexxayHapoaHOW Aropbl KOMMYHULIMPOBAHBI
ECITY. Begymmii KOHCYJIBTAHT 3TOr0 HAMpPAaBICHUS — OBIBIIMHA FOPUANYECKAM
JUPEKTOP MEXIyHApOAHOTO LEHTPA KOPUAMYECKON 3alIMTBl IPaB  YEIOBEKA
Interights, a 0CHOBY cOCTaBIIIET KOMaHAA MPEXKHETO MHOTOJETHETO KOHCYJIBTaHTA
Aropsel o pabotre ¢ ECIIY, HelHe cyapnm EBpomneiickoro cyga mo mnpaBaMm  dye-
J0BeKa orbonrapumn.

[To mpoGaeMam MPaBOOXPAHUTENBHBIX OPraHOB MeskayHapoHas MpaBo3a-
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IUTHAas Tpynna Aropa COTpyAHHYAET C MNPABO3AIUMTHOM OpraHu3anuen «30Ha
npaBa », yupexxaeHHoit ydactHuiiamu PussyRiot Hanexnoit TonmokOHHUKOBOI,
Mapuei Anexunoi u lletpom Bep3unoBeiM. B paMkax npaBoOBOro HampasBJICHUS
«30HBI ITpaBa » aABOKaThl BeAyT padoTy mo npumepHo 40 nemaMm O KECTOKOM
oOpalicHMM B TOJULIMU W HCOPABUTEIBHBIX YUYPEKACHUAX. «30HA MpaBa »
paboTaeT B MApPTHEPCTBE C NPABO3AMMUTHBIMA OPraHU3alAsIMM B PETrMOHAX
Poccum.

«Komanna 29»— HepopManpHOE MPaBO3AMMTHOE O0BEAMHEHUE, PabOTaET ¢
2015 ropna.

OcHoBHOe HanpasieHue aesrenbHocTd HIIO — 3ammrTa mpas rpaxnaaH B
cylax TeX, KOro OOBMHWIM B TOCYJAPCTBEHHOW W3MEHE, pasrjalleHUuU
roCcy1apCTBEHHOM TaWHBI 51 mmuoHaxke. Tawke HIIO ocymecTBaser
NPOCBETUTENBCKYIO  JCATEIBHOCTh, HAa CBOEM HMH(OPMAILMOHHOM MOpPTAaeE.
Kypuamucter HITO paccka3piBarOT, Kak BbDKHTH B COBpPEMEHHOW Poccum,
NOJIC3HBIE COBETHI, KAaK BECTH Ce0d B TE€X WIM MHBIX CHUTyalHUsX C
MPEICTABUTEISIMUA  MPABOOXPAHUTENBHBIX OpraHoB. KOJM4ecTBO €N, KOTOpPBIE
BeayT ropuctel HITO B cymax — 60.

OB/I-UH(}o-HEe3aBUCUMBIH  NPABO3AIMUATHBIA  MEIHANPOEKT  MPO I10-
JUTUYECKHAE TmpeciienoBanus B Poccun. CnoMoumbro ropsayeil  JIMHUM MBI
cobupaeM HMHQPOPMALMIO O 33ACPKAHHUAX Ha MYOIMKAKIMAX M JPYTUX CIy4asx
NOJIATIIPECCUHTA, NyONMKYyeM HOBOCTH W KOOPAMHHUPYEM  KOPUAMYECKYIO
nomolup 3aaepxkanHbiM.  OBJI-MIH(pO OKa3piBacT W KOOPAWHHUPYET MPABOBYIO
NOMOIIb. OTO MOXKET OBITh KOHCYJbTAlMS MOTENe(OHy, BBIE3A aJBOKATa B
OB/I, nomouis B pOCCHICKMX cyaax 00eMX WHCTAHIMH WIH, HAKOHEL, MoJaya
»anoObl B EBponelickuii cya mo mpaBam 4enoBekKa. Mbl Takxke paspadarsiBacM
CEpPBHUCHI, IMOMOTAIOIIME TPAMOTHO M YBEPEHHO 3allMINATE CBOM IpaBa IpH
CTOJIKHOBEHHMM C TOCYAApCTBOM. OTO, HAampUMEpP, MPABOBOH Telerpam-00T, HH-
CTPYKLMSI TOCAMOCTOSATENBHOM 3alUTE BCYACHIIMTEHEPATOP CYACOHBIX X01aTaCTB.

[IpaBO3alIUTHBEIA WHCTUTYT SBJSIETCS JOBOJBHO OOLIMM TMOHATHEM H
BKJIFOYAET B CE€O0sl MHOXKECTBO CTPYKTYP TakHWX, Kak TOCYAApPCTBEHHBIX, 00-
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HICCTBEHHBIX, HEKOMMEPYECKHX, TaK M KOMMEPUYECKHUX, YACTHBIX M WHBIX,
KOTOpble  OOEcneuyrBalOT MpaBa W  3aKOHHBIE WHTEPECHl  4YeJIOBEKa U
rpaXJIaHUHA, YTO COCTaBJIIET OCHOBY MW OMNpEACNseT LeNb MPaBO3ALUTHOM
JESATENBHOCTH.

Bce mpaBo3aliuTHble MHCTUTYTHl 00JIAJaloT PAAOM OOUIMX MNPU3HAKOB M
pynxmis: 2

— OCYLIECTBJISIOT CBOIO JESATENIBHOCTh B COOTBETCTBHU C HOPMATUBHBIMHU
aKTaMu, T. € uX (PYHKUMOHUPOBAHME PETYJIUPYETCS TOCYAapCTBOM;

— 00saatoT COOCTBEHHOM CTPYKTYpOH W PYyKOBOJACTBOM;

— o0nagator  mpaBaMu M OOS3aHHOCTSIMH,  COACP)KALIUMHCS B
HOPMATUBHBIX aKTaX, OTHOCALIUXCS K BUJY WX MPABO3AIIUTHON OpraHu3alui,

— IEUCTBYIOT B paMKax OIPEACICHHON IMPOLENYPEIL,

— MPUHUMAIOT WM BBLAAIOT aKTBl C  OMNPEJCJICHHBIMU TPABOBBIMHU
NOCJIEACTBUSMU;

— UX JEATEIbHOCTb OCYINECTBJIACTCA, YUMUTHIBaS (AKT MOCIECAYIOMIUX
OMNPEJCJICHHBIX MPABOBBIX MOCIEACTBUNA C TOUKM 3PEHUS 3aKOHHOCTH.

BaxkHo, 4To KkauyecTBO mpoecCHOHATBHOM ACATENBHOCTH 3HATOKA Mpasa,
OT JIMlla KOTOPOro MPOMCXOAUT OKa3aHWE MPAaBOBOW MOMOINM IIMPOKOMY KpPYyTy
U1, 00eCcneyrBaeTCs CYHICCTBYIOIUMU TPEeMsl KaHOHAMMU.

[lepoe. [onyck k  mpodeccun. MuHumanbHOE TpeOOBaHME.  caaya
DK3aMCHALIMOHHBIX HUCIBITAHWHM, a TaKKe HaJU4yhe BBICHIETO IOPUIUUYECKOTO
oOpa3zoBaHusl.

Btopoe. HapaGotanubie nmpodecCHOHAIbHBIC CTaHAAPTBl M OTUYECKUE
HOPMBI.

Tperese. KOHTPOJIb caMOyIIpaBiIsgeMOil acCOLMALNN.

OtrmeTM, uTOo mnpodeccHOHANbHAS  ACITENBHOCTh  aJBOKaTa HE B
COCTOSIHUM B TIOJJHOM OOBEME OXBAaTUTh BCHO MPABO3ALIMTHYIO JAEATEIbHOCT.

Peus uper o TOM, 4YTO IpaBO3aliuTHasas ACATCIBHOCTL pPaCCMaTpHUBACTCA C

ZTlerpos, K. Y. XapakTepucTHKA COBPEMEHHOH POCCHICKOM anBokaTypsl // Monogoii yuensiit. 2016, Ne 11. C. 1333.
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TOYKHA 3peHHs OoJjice MHMPOKOro moHATHS. OJHAKO WHCTUTYT aJBOKATYpHI
UIpacT BAXKHYKO pPOJb B MPABO3AIMMTHOM JACATENBHOCTH, HAMOJHSASA €ro
pealbHBIM  COJCP)KAHMEM M CO3JaBas BO3MOXKHOCTH Ui CYLIECTBOBAHUS
MPABO3aLIUThI KAK MPABOBOr0, TaK M HOPUAMYECKOTO TEPMHUHA.

Baxno, 4yro oxxmpacMmbie peopMbl B HampaBiICHUH CYACOHO -IPaBOBOMA
cheppl TOJDKHBI OBITh HAMPABICHBl HAa JEMOKPATH3aLMI0 M TyMaHU3ALUIO
npasa. B To ke BpeMs OH JOJDKEH 3aHATb MECTO BAXKHEWIIETO MHCTPYMEHTA B
npoiecce OOHOBJIEHUS OTHOWICHWH B oOuiecTBe. Takke MOJKHBI — OBITh
3aTPOHYTHl TE€ MPABOBBIE HAIMPABICHUSA, KOTOPBIE MO3BOJIAT PETIIAMEHTUPOBATH
npOo(ECCUOHANBHYIO JEATENBHOCTh aABOKATYPHI.

CnenoBarenbHO, HEOOXOAMMO MOBBICUTH MPABOBOW CTaTyC aIBOKATYPHI 3a
CYET BHECEHMs MCIPABJICHWH B JAHHOE IOJOKEHUE, a MMEHHO: 3

— OCYIUECTBUTH 3AKPEMJIEHUE KOHCTUTYLUMOHHOIO CTaryca WHCTHUTYTA
aJABOKaTypbl myTem noOaBneHus B riaBy 7 «CyneOHas BIacTb M NPOKyparypa
» Koncrurynuum Poccuiickoit @enepanuy OTAEIBHON CTaThy,

— M3MEHHUTb OCHOBHBIC TNPUHLMANHUAIBHBIE TIOJIOXKEHUAS OTHOCUTEIIBHO
(opMupoBaHus  CYJEHCKOTO KOpnyca MyTeM  BBEACHUS  00A3aTEIBHOrO
TpeOOBaHUs K KAaHAWAATY, TUIAHUPYIOIWIEMY 3aHIThb JOJDKHOCTh CYJbH, a
UMEHHO. OH JOJDKEH HMMETh OMNBIT padoTel B NPABOOXPAHUTEIBHBIX OpraHax
WIN B aJABOKATyPE;

— TIOBBICUTh YPOBEHb M KAuyeCTBO CyACOHOr0 MPEACTAaBUTEIBCTBA 34 CYET
(GOpPMHPOBAHUS HOBOTO TMOHATHS «AJBOKATCKAas MOHOMOJMS ». Peub B TaHHOM
ClIy4ae HMJIET O TOM, YTO HEOOXOJMMO 3aNMpPETHTh JTULAM, HE MMEKIIUM CTaTyC
aJABOKaTa, MPEACTABIATh MHTEPECH JAPYTHX TPakAaH B paMKax CyacOHOro
nporecca.

Takum 00pa3oM, NMPEACTABICHHBIE BBIIIE MPEAJIOKECHHAS IMO3BOJISAT B MOJ-
HOM MEpE PACKPBITh MOTEHIMAT MHCTUTYTA AABOKATYPbl KAK MEPBOCTENEHHOIO

WHCTUTYTA MPABOBOW 3alIUTHI TPpaXJaH M o0mecTBa B LEIOM. B To ke Bpems

2 Pesnuk I'.M. He kapauHaIsHO pe(hopMHPOBATH, A POCTO yperyauposars // 3akon. 2012. Ne 9. C. 3.
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3allATa €ro CBOOOJ M NpaB CMOXET MOJOKHUTEIBHO CKa3aTbCs HAYCTOMYHMBOM
Pa3BUTHUM WHBIX MHCTUTYTOB OOMIECTBA M TOCYIApCTBA.

2.2 AKTyajbHble BONPOCHI Pa3BUTHA HHCTHUTYTA AaJABOKATYPbl H ee
AESITEIbHOCTL B MEXaHHM3Me TapaHTHPOBAHHS KOHCTHTYLHHOHHBIX MPaB H
cB000A

Baxnoe 1 BecpMa crnenM(puYHOE MECTO B CHUCTEME TapaHTUPOBAHHUS CY-
NcOHOW 3alMThl KOHCTUTYLIMOHHBIX MpPaB W CBOOOA, a TAaKXKE B CO3JAHUH
HAJJISKAINAX YCIIOBUH MOCIEA0BATEIBHON peanu3auum 3a1ad CyJO0NpPOM3BOACTBA
MPUHAMJIEIKAT KOHCTUTYLIMOHHOMY NPABO3ALIMTHOMY HWHCTUTYTY - MHCTUTYTY
anBoKarypel. KOHCTUTYLUMOHHO-IPABOBAask  MPUPOJA  MpaBa  KKAONO0  HA
NOJIyYEHUE KBATM(PUUHMPOBAHHOW rOpUAMYECKO momomm (cT. 48), uMmeer
rapaHTHUPYIOIIEE 3HAYEHHE JUIS peal3alMi KOHCTUTYLUHMOHHOTO TIpaBa Ha
cyncOHyr0 3amuty (CT. 46) W  HENOCPEACTBEHHO BJUAET HAa XapaKTep
OCYIIECTBJICHUs TpaBocyaus. B cooTBeTcTBUM € MEXIYHAPOIHBIM MAKTOM O
IPOKIAHCKUX M TOJHTHYECKHMX TpaBax 1966 r. nroboe rocyaapcTBO AOKHO
00ecneUnTh KaXAOMYy TPAKIAHWHY >(P(PEKTUBHBIC CPEACTBA NMPABOBOH 3allUTHI.
3apukcupoBaB B 4. 1 cr. 48 Koncrturyuum PO Bonw Hapona, rapaHTHPOBAB
KOKIOMY MpPaBO Ha MOJYYEHHE KBATU(PUIMPOBAHHON OPUAMYECKONW TMMOMOLIH,
B TOM YHMCJIE B HEKOTOPBIX ciydasx OecniaTHO, NpUHsAB DeaepalibHbIA 3aKOH
«O0 amBokaType W aJBOKATCKO#W nedresbHOCTH B Poccuiickoii ®denepanyiny
(manee ®3 «O0 anBokarype»), TrOCyJapCcTBO CYUIECTBEHHO PaCIIMPUIIO
opunmansHOE MpU3HAHKUE C(Eepbl ACHUCTBUS aIBOKATYPHI, TOBBICUB €€ COLMAIbHBIN
CTaTyc. DTO MO3BOJSAET YBEJIWMYUTH KOJHMYECTBO COLMAIBHO 3HAYUMBIX (PYHKIMA
KaK Yy QABOKATypel B LEJOM, TaK M Yy KaXAOro aasokara. [Ipm Hamuumwu
MHOXKECTBA IPABOBBIX KOJUIM3WA BCEMHM OpPraHaMM TOCYJAPCTBEHHON W
cyneOHOM BrmacTh nopkHa npe3romupoBarbes cT. 15 Konctutynmm PO. Bee
3aKOHbl 00s3aHbl COOTBETCTBOBATH € M OOMENPUHATHIM NPUHUMIAM W
HOPMAaM  MEXKIYHApOAHOIO IMpaBa M MEXKAYHAPOAHBIM  Jgorosopam  PO.
[IpoTuBOpeUalie HE  MOJJIEXKAT NPUMEHEHUIO, A  BCE NPOTHBOPEUYHs B
JCHCTBYIOIIMX, MAOJDKHBI TOJKOBATbCA B TMOJb3Y 3alMTBl MpPaB W CBOOOA

43



rpakJaH, a HE TOCYJapCTBEHHBIX OpPraHoB.”*

AJBOKaTypa, SBISSCH  COOOIIECTBOM  AJBOKATOB,  OCYHIECTBIISIOLINX
aJBOKATCKYIO JACATENBHOCTh MyTEM OKa3aHHWs Ha NPOo(ecCHOHATIBHOH OCHOBE
KOHCTUTYIIHOHHO 3aKPCIUICHHOW KBAIM(PUIHUPOBAHHOW HOPUAMYECCKONH MOMOLIH,
opuIMaIbHO TMPH3HAHA TOCYJApCTBOM OJHUM W3 HauOoiee 3HAYUMBIX NyO0
WHCTUTYTOB TPAKIAHCKOTO OOMIECTBA, CIOCOOHOTO 4YePe3 CBOMX WICHOB -
npoecCuoHaNoOB MO NPUMEHEHHWIO W 3HAHWIO MPaBa - OCYIIECTBIATH 3ALIUTY
KOHCTUTYUMOHHBIX MpaB  CaMOCTOSITEIbHO W MH(OpMuUpoBaTh 00 uX
HApYLWICHHM OOWIECTBO 4YEpEe3 peruoHanbHble H  (peAepanbHBIE  OpPraHbI
YIIPaBIEHUS AABOKATCKOro coodmecrsa. ClienoBareabHO, KOHTPOIb 3a  COOMO-
JEHUEM KOHCTUTYLUMOHHBIX MNPaB, 3aKperyieHHbIX B CT. 12 m 18 KoHcTutyuum
P®, BcemMM TrOCyJIapCTBEHHBIMH  YMHOBHUKAMH  BO3JI0)KEH  TOCYAAPCTBOM
HApaBHE C MPABOOXPAHUTEIBHBIMU OpPraHaMU M HA aJBOKATYPy.

BpeMs HacToATENMbHO TPeOYET OT YYEHBIX M NPAKTUKOB BBIPAOOTKH €1u-
HBIX KPUTEPHEB W OMPEACIICHHUS KpPyra OOLICCTBEHHBIX OTHOLIEHWNA, BXOASUINX
B c(epy peryampoBaHus 3aKOHOJATEIBCTBA 00 AIBOKATCKOW ACATENBHOCTH H
aJBOKAType, COOTBETCTBYIOIIMX HMX HWCTHHHOW KOHCTHTYLHOHHO -MPABOBOH W
counanbHOi mpuponae. OQHOMY OTAEIBHO B3STOMY aJABOKATy, HE OOJaJaromeMy
BJIACTHBIMU (PYHKIMSIMH, HEBO3MOXKHO HAAIEKALIE OCYIIECTBUTH KOHTPOJIb HAA
BJIACTHBIMU TOCYJAPCTBEHHBIMU CTPYKTypaMu. COOOILIECTBO e aJABOKATOB, Kak
NPABO3AIMUTHBIA MHCTUTYT TPAKIAHCKOrO OOLIECTBA, CIMOCOOHO pealbHO U 3(-
(PEKTHBHO BBIMOJIHATH 3TY 3HAYUMYIO A 001IEeCTBA (PYHKLMIO.

[IpencraBisercss CBOCBPEMEHHBIM BBIACIHATHE B KA4€CTBE OCHOBHOIO
NPU3HAKA, OTJIMYAOUIETO FOPUINYECKY TOMOIIb, CYOBEKTOM KOTOPOH SBISETCS
aJBOKAT, MPU3BAHHBIA 3alMIIATh YACTHBIA (MHIMBHAYAJIbHBINA) WHTEPEC, MPABO-
3AIIATHBIA XapakTep, ONPEACHASOMnAA NyOINYHOCTh NEIATENIBHOCTH OE3BIACTHOM
aJBOKATYPhl KAK OPraHU3alyy, TO3BOJSIOMINN € B 3TOM KayeCTBE OCYIIECTBISATH

KOHTPOJIb 3a CO6J'IIOI[€HI/IGM 3aKOHHOCTH HC TOJIBKO CyJ0B, HO W YHMHOBHHKOB

2 AIBOKATCKOE TPABO (AMBOKATCKAS ACATEIRHOCTL M aABOKaTypa Poccum): yueOnmk. M.: M3, -TOprosas KOPIOpammst
«Jlamkos u Koy, 2019. C. 52.
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BCEX BIIACTHBIX CTPYKTYpP B c(epe coOMOacHUS KOHCTUTYLMOHHBIX MpaB W
CcBOOOJ rpakiaH M OpraHu3alUi.

[TpaBo3aMTHOCT, CAMOM HOPUAMYECKON MNOMOMIM OO0ECMEUYMBACTCA COOT-
BETCTBYHOLIEH (QOpMOH OpraHM3anuu JrOACH, MNPU3BAHHBIX HE TOJIBKO TOCY-
JApCTBOM, HO M HApOJIOM, B CHJIy KOHCTUTYLIMOHHOTO 3aKPENJIEHUs, OKa3bIBaTh
TAKyr0 MOMOLIb. AJBOKAT U AJBOKAaTypa JOJDKHbI OBbITh HE3aBUCUMBI KaK OT
IIPOU3BOJIBHOIO TOCYJAPCTBEHHOIO BMEIIATENBCTBA, TaK W OT OTAEJBHBIX
YACTHBIX Koprnopauuii. O0e OTMEUYEHHbBIE 3aBUCUMOCTH HEM30EKHO NPHUBEAYT K
yiuiepOy APYrdM YaCTHBIM W, B KOHEYHOM CYETE, My0 MHTEepecaMm.

Ha nam B3rmsan, TpeOyercss pasrpaHUYEHUE BHAOB  JACSATEIBHOCTH,
BBITIOJIHEHHE KOTOPBIX BO3JIOKEHO HCKIFOYUTEIPHO Ha aaBOKata, OT BHIOB
JEATENBHOCTH, BBITOJHSAEMBIX aJBOKATYpOH, (QYHKIMOHHUPYIOWEH OJTHOBPEMEHHO
B JBYX TMpOSABICHUAX - coobumiectBa W uwHcTHTyTa. ClenyeT OPU3HATH
CyOBEKTOM  MPaBO3alIUTHOH  JEATETBHOCTH  aQJBOKAaTypy B  LEJIOM  Kak
aJBOKATCKYK) KOPHOpPAaLMID, a CyOBEKTOM 3allWThl MPaB KOHKPETHOrO JIHMLA -
aJBOKaTa, OKA3bIBAKOUICTO €MY KBATH(PUIMPOBAHHYIO OPUAUYECKYIO MOMOIIb.
AHanMM3UPyEMBbIC OTHOLIEHUsT OO0JIalal0T  BECbMA  CIOKHOW  KOMILJIEKCHOM
CTPYKTYPOH, TaK Kak IOMHUMO CIIEUATIbHBIX HOPMATUBHBIX aKTOB PETYIUPYIOTCA
HOpMamHu pa3 oTpaciei ImpaBa - KOHCTUTYLMOHHOTO, YIOJIOBHOTO, aAMWHHUCTpa-
TUBHOIO, TPAKAAHCKOrO, TPYIOBOrO, HAJIOrOBOr0O M pdaa Apyrux, a B
ONpPENEIIEHHON YacTH - HOPMaMHM MEXKIyHapoAHOro mnpasa. lIpuuemM HOpMaMu
KaK MaTepUalibHOr0, TaK U IMPOLECCYaIbHOr0 Mpasa.

Ponp anBokaTypbl Kak  HMHCTUTYTa CyAeOHOrO  NPEACTaBUTEIBLCTBA,
cTaBllass OCOOCHHO BAXXHOW B MEPUOA CMEHBI MOMCKA MCTUHBI HA TPUHLMII
COCTSI3aTENIbHOCTH  CTOPOH, MPOSABISIETCS B TPEX  OCHOBHBIX  (hopmax
peanu3anuy agBOKATCKOW AEATENBbHOCTH, OCYIIECTBIAEMON aaBOKATOM: yYacCTHs
B pa3 BHAAX  CYIONPOM3BOACTBA, pPa3biACHEHUs  NPaBOBBIX  BOIPOCOB

(KOHCYJIbTUPOBAHUSI) M TOJrOTOBKM HPUIUYECKUX JIOKYMEHTOB (3asIBJCHUIA,
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’ajo0, IOroBOpoOB M T. IL.).%°

Omnpenensst poab HW MECTO COBPEMEHHOW anBokarypel  Poccumiickoit
Ddenepalu B MEXaHM3ME KOHCTUTYIIMOHHOTO TapaHTUPOBAHUA3ZAIIMTHL TpPaB U
cBOOOJ, MPEACTABISETCS BO3MOXKHBIM BBIJCIUTh €HI€ JBE MNPUHUUMUATBHO
HOBbIC i Hee  (QyHKIUU, OOYyCJOBIECHHBIE B  MEPBYD  OYEPEb
3aKOHOJIATEbHBIM MPU3HAHUEM €€ WHCTUTYTOM TPAKIAHCKOTO oOHIecTBa. 3TO
npeoOpa3oBaHHasi U3 MPOCBETUTENBHONW (PYHKIMM COLMAIBHO -MeAaroruyeckas,
OpOSBISIOMIAsICS B OOYyUYEHMH B CT@KUPOBAHHOMN IIIKOJE aJBOKATYPhl HABBIKAM
IOPUAMYECKOH TPaKTUKM BCeX O€3 HCKIIOYEHUS FOPUCTOB, W MEAUATOpHas,
3aKyovaroniascs B 00s3aTE€IbHOM MNPEIBAPUTEIBLHOM YPETYJIUPOBAHUU ClOpa
(Mpu HAJIMYUM Y CTOPOH CMopa MpeNCTABUTENEH -aJBOKATOB) BO BHECYICOHOM
NOPsiJIKE.

Ponb aaBokaTypel Kak MHCTUTYTa CyJeOHOro MpPEICTABUTEILCTBA, O€3-
YCIIOBHO, SIBJIAETCS  MEPBOCTENEHHOW B  MEXaHU3ME  KOHCTUTYLIMOHHOTO
rapaHTUPOBaHUS 3aIUTHI MPaB M CBOOOA. 3alIUTHUK 3alMLIACT TPaKIaH HE OT
3aKOHA, @ OT HAPYIICHUH 3aKOHA B OTHOLIEHUU MX, CIMOCOOCTBYS YKPEIJICHUIO
3aKOHHOCTH, MOBBIIICHUIO YPOBHSI JOBEPUS HACEJIEHUS K 3aKOHY, 3aKOHHOCTH
U TOCYAApCTBY B LEJIOM, MPOCBENIAs WX O MpaBaX M OOS3aHHOCTSX.

KOHCTUTYIIMOHHO TpaBa M CBOOOJBI YEJOBEKA MPOBO3MNIALIECHBI KaK BbIC-
mas UeHHOCTh oOmecTBa. CoOmtoaeHne 3TOro 00MENpPaBOBOro MPUHIMANA OCO-
OCHHO Ba)XKHO B Hallel CcTpaHe B Nepuoj OYpHOTrO pa3BUTHS SKOHOMHUKU W
I00ATBHOTO  pepOopMUpPOBaHKS 3aKOHOAATENIbHOW Oa3bpl. 3amura mnpodeccro-
HaJIbHBIM COOOLIECTBOM aJBOKAaTOB TMpaB M CBOOOA TpakAaH, OKa3aHHE
KBAUTM(UUMPOBAHHON FOPUAMYECKOH TOMOINM SIBJIIIETCA HE TOJbKO obecre-
YeHUEM W BBIMOJHEHUEM aJBOKATypOi ToJokeHUH KOHCTUTYUMH, HO U
npsMoi peanuzanueil UX B KU3Hb. «ECIu mpoKypaTypa - aABOKaT rocyJaapcTBa,
TO aJABOKATypa - 3alIMTHUK TPAKIAHCKOrO OOUIECTBA ».

OpueHTaiys Ha OOMICYECIOBEUECKUE IEHHOCTH, MPUOPUTET JIUUHOCTH, €€

2 Bapen0oiim I1.B., Pe3unk [.M. AZBOKATYpPA KaK 3aIMTHHK TPAXKIAHCKOTO 00mecTBa // Ansokat. 2019. Ne 8. C. 89.
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npaB U CBOOOA 0O0YCHaBAMBAIOT HEOOXOAUMOCTh HCCICAOBAHUS TEOPETUUYECKUX
U TPAaKTUYECKUX TMPHUHIMIOB Yy4yacTus aJABOKaTa B MNPEAYNPEKICHUUA WU
UCMPABJICHUN CyJICOHBIX OIMMOOK, B MEPBYK OUYEpPEIb YCIOBHU o0ecneyeHus
JNEHCTBUTEBHO PEAIBHONW 3allUThl MPaB IPaKJaH W FOPUAAYECKUX Jnll. Jlenas
CTaBKy Ha MNpo(pecCHOHATM3M, OINBIT, BBICOKHE MOPAIBHO  -3THYECKUE
OPHUEHTHPBI, TPaMOTHO  MCHOJIb3ysl  MPEAOCTABICHHBIE  MPOLECCYATBHBIM
3aKOHOM CIOCOOBI W CPEACTBA 3alUUThI, AaJBOKAT MOXET NPEAOTBPATHTH
OPUHATHE TPABOPUMEHUTEISIMU HE3AKOHHBIX U HEOOOCHOBAHHBIX PELICHUH.

[Ipu3HaBas aABOKaTypy OJAHMM M3 OCHOBHBIX JJIEMEHTOB B MEXAHU3ME
KOHCTUTYUMOHHOIO TapaHTUPOBAHWs 3aLIUTHl MPAaB M CBOOOM, CIEAYET YETKO
ONMpPENEIUTh €€ MECTO B CHCTEME TOCYIJapCTBEHHOIO  YCTPOMCTBA W
OTHOILIEHWSI, BO3HHUKAKIIME C TOCYJAPCTBOM M OOIIECTBOM, A TAKXKE HMCTUHHOE
3HAYEHUE AJBOKATa B MPOLECCE COBEPIICHCTBOBAHMS CYACOHON BJIACTH.

OcCHOBOMOJIArarOIMM B ONPEACICHAA MECTA W POJIM MHCTUTYTA AIBOKATy-
pBl, KaKk OJHOTO W3 0a30BbIX MHCTHTYTOB TPAXKAAHCKOTO OOILIECTBA, SIBIISACTCS
TO, YTO OH OJHOBPEMEHHO K€ SIBJISIETCA M HEOTBHEMJIEMOH 4YacThiO CyAcOHOM
CUCTEMBI, WHCTUTYTa TrocyiaapcrtBa. HezaBucumas cyneOHasi CHCTEMA, COOTBET-
CTBYIOIIAs MPHHIMIIAM TOCYJApCTBEHHOrO YCTPOMCTBa, Oazupyromumcs Ha pas-
JCJICHUU BJIACTEH, MOXKET OBITh CO3/aHa JIMIOb NPU HAJIUYAKA JCHCTBUTEIBHO
HE3aBUCUMOM anBokatypel. [loka cucrema mnpaBocyamst Oasupyercs Ha TakKHMX
NPUHLANAX CYAOMPOM3BOJACTBA, KaK COCTA3ATENBHOCTh, TTTACHOCTHh M T. M., HEJb-
3 o0OoiTHCh 0€3 aaBokarypbl. HeoOX0uMOoCTh aBOKaTypbl (PaKTHUECKH CO3/1a-
eTcst rocyaapctBoM. OIHAKO TJIABHBIM OCTAETCS, HECOMHEHHO, CYLIECTBYIOLIMH
WHCTHHKT CaMOCOXPaHEHMsI TOCYJapCTBa, KOTOpoe 0€3 aaBOKaTypbl HEMHUHYEMO
OrHOHET, MEPEPOAMBIINCE B HEYTO HHOE.

JIBOHCTBEHHAs MO3UIIMS AJBOKATYPbl B CTPYKTYpPE OOIICCTBEHHBIX OTHOILIIE-
HUIl B cUy Xapakrepa (PyHKUIWHA, BO3JIOKCHHBIX HA HEE€ OOLIECTBOM W TOCYJap-

CTBOM, IIO3BOJJIACT MMCHHO €l CBA3BIBATH BOCIUHO HHTCPCChI O6H.[€CTBa B IoCy-

% Bopobses A B., TTomakos A.B., Tuxonpasos IO B. Teopus ansokarypsl. M.: M3a-o I'pants, 2019. C. 66.
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JAPCTBEHHOW CUCTEME CYIONPOU3BOJACTBA.

B ycrnoBHsX MOCTPOEHUs MPaBOBOrO rOCYIapCTBA aaBOKATypa M €€ Mpel-
CTABUTEIIM MCTOPUYECKH NPU3BaHbl (POPMHPOBATH Y TPAKAAH NPABUIBHOE MPEA-
CTABJICHUE O MPABE M €ro poju B TPAXKAAHCKOM OOHIECTBE M rocyaapctse. Eme
U3BECTHBI TEOPETHK anBokarypel E.B. BacbKOBCKHI OTMEYal, 4YTO «TOJBKO
NPU3HAHUE AJBOKATOB YIMOJHOMOYEHHBIMA MPEACTABUTENSIMHA OOLIECTBA, A HE
HAEMHBIMA TMOCOOHWKAMH YAaCTHBIX JIML, JAET aABOKATYpPEe NPaBO Ha CYIIECTBO-
BAHUE, M TOJBKO C OTOW TOYKM 3PECHHS MOKET OBITh JOKa3aHa €€ HEoOXOaH-
MOCTB ». Takum 00pa3oM, B 3MOXY MPABOBOI0 HUTHIM3MA, TOPMO3SIIETO MOCTPO-
€HHE MPaBOBOrO TOCYJAPCTBA W TapMOHMYHOIO TIPAKIAHCKOrO OOMIECTBA, BbI-
NOJTHEHUE TPOCBETUTENBHOM (PYHKIMH, BO3JaracMoi OOINECTBOM HA aJBOKara W
aJBOKATypy, nmpuoOperacT Bce Oosbllee 3HaUYeHWE. bosee TOro, CEerojHs MMEKOT-
Ci BCE MPEANOCBHUIKMA Ul TPeoOpa3oBaHUsl €€ B COLMAIBHO -MENArOrMYECKYIO
¢yHKIM©O. VIMEHHO aJBOKATypa MOMXET SBUTBCS WIKOJIONM CTOKUPOBAHHS BCEX
OyAylMX FOPHCTOB, BBITYCKHUKOB BY30B, MOJOOHO OPAMHATYPE ISl MEAUKOB.

[IpencraBnseTcs, 4T0 COLMAIBHO - MEJArOrM4YecKas NEATEIIbHOCTh 1O pac-
OPOCTPAHECHUIO TPABOBOIO MPOCBEIICHUS SIBJISIETCA >KM3HEHHO HEOOXOAMMOM ce-
TOJHSIIHEMY OOIIECTBY M OPraHWYECKHM COUYECTANOUICHCS C LEAsSIMU M 3aa4aMu
anBoKaTypbl. C TOUKK 3pEHUS TEOPHM MPaBa, UMEHHO OHA MPUMHUPSET AJBOKATY-
Py M aaBOKara 4Yepe3 KATerOPUI0 «aIBOKATCKAs JEATEIBHOCTBH », MOATBEPKAAS,
YTO 3Ta ACATENBHOCTH IPUCYINA KAaK aaBOKATy, TAK M aJBOKAType B LEIOM -
KaK OpraHu3alii M KaKk WHCTUTYTY TPaXAAHCKOro OOLIECTBA.

CpaBHHTENIBHO HEJABHO AJBOKATypa, KaKk KOPIOpauusi HE3aBUCHMBIX aJBO-
KaroB OBbUIA 3aKOHOJATENBHO MPU3HAHA CIIE W MHCTHTYTOM TPAXAAHCKOrO 00-
mectBa (cr. 3 @3 «OO0 aaBokarype »). MccnenoBaHue HOBOrO COLMAIBHO -
MPaBOBOI0 CTaryca aJBOKATYPbl M ONPEAEICHUE €€ MECTa B MEXAHU3ME KOH-
CTUTYUMOHHOTO TapaHTUPOBAHWS 3allMTHl MpaB W CBOOOJA MO3BOJSET paccMar-
pUBaTh MMEHHO €€ KaK MOTCHLHUAIBHYIO WLIKOJY HAYMHAKOLIMX FOPUCTOB, IMO3BO-
JSIOUYI0 MM HE TOJIBKO ONPEIECNUThCA ¢ Oyaymed Kapeepoil, HO W HayaTh
(opMUPOBATBCS KaK FOPUCTBI HA OCHOBAaX HPABCTBEHHOCTH, omnpenensembix Ko-
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nexkcom npodeccuonanbHOMITHKM anBokata (manee KIIDA), eme B mepuon mo-
Jy4YeHUs BBICHIETO0 OOpa30oBaHMs TApPMOHUYHO CoueTas €ro ¢ mnpakTukoi. CTu-
XUHHOE OTCYTCTBUE HA JIEKIUSX CTYACHTOB BBIMYCKHOTO Kypca, 3aHUMAIOLIUXCS
TOJIKO TPAKTUKOM, OTHIOAb HE CHNOCOOCTBYET KAUECTBY MOJYyYAEMbIX BBIMYCK-
HUKaMKM 3HaHuil. bojee Toro, CTakUpOBaHHBINA B aJBOKATYPE HOPUCT, MOXET MO-
CTynuTh Ha padoTy MO OKOHYAHWIO By3a B JIOOBIE TOCYJApCTBEHHBIE OpPraHbl, B
TOM 4HMCJIe MPOKyparypy. Bece paboTogarenu 3aMHTEpeCOBaHbl B HAJMUMU Y BbI-
NYCKHMKA BYy3a MPAKTUYECKUX HABBIKOB B pa3 OTPaCisx MpaBa, MOJYyYEHHBIX B
pe3ynbTarte CTaKUPOBKM Y BBICOKOKBATU(DUIIMPOBAHHOIO ajBOKaTa, pa3Ouparo-
HIerocss B MHOT0OOpa3uu M KOJU3MOHHOCTU HOPM JACHCTBYIOIIETO 3aKOHOAATEIb-
CTBa, BJIQJICIOIICTO MPAKTUKOW €ro MPUMEHEHUS MO IIMPOKOMY KPYry BOTPOCOB.
B cuny cr. 2 @3 «O0 agBokarype » aJBOKaT BIPaBE 3aHUMATbCS HAYYHOW W
NPENOaBaTEeNIbCKOM IEATEIBbHOCTRIO0. By3 MOXKET 3akiitouaTh JOTOBOPBI HAa MpO-
XOXK/IEHUE TPOU3BOJCTBCHHOW MPAKTUKU CTYJIEHTAMU C Pa3d MPEINPUATHSIMHU,
opraHuzaiysMu M yupexacHusiMu. Crenuaan3upoBaHHbIE(CTAKUPOBAHHBIC) ajl-
BOKATCKME OOpa3oBaHUs MOTYT BCTyNaTb BO B3aMMOOTHOLICHUS CO CTYACHTaMU
- OylyluMK  FOpUCTaMH, 00ECNEUYMBUM MOJYUYEHHE MPAKTHMUECKUX HABBIKOB, TpE-
OyeMbIX B Jt000i 0€3 MCKITIOUeHUS NpOo(EeCCHH HOPUCTA, 1a U HE TOJbKO FOpH-
cra. CTyJCHTHI CMOTYT M3y4yaTh 3aKOHbI, MPAKTHUECKM WX mnpumeHsis. [lepBona-
YaJIbHO 3TO OYJAYT OCYIIECTBJIATH TOJBKO LEH30BBIE AJBOKAThl (MMEIOIIME Hay4-
HbIE 3BAHUSL U CTENEHHW, CINOCOOHBIE CTAKUPOBATH CTYACHTOB, OLEHHUBATH YPO-
BE€Hb MX 3HAHWA W yMEHUWH, JaBas MM MOCHJIbHBIE 3aJaHUsl, OIUIAYMBACMBIE J10-
BEpUTENISIMUA ajiBoKara). CTaTyc LIEH30BOTO aJaBOKaTa M KPyr aJBOKATOB, €My CO-
OTBETCTBYIOLIMX, MOKET OMNPEAeNiaThcs JHUOO KBaIU(PUKAIIMOHHONW KOMUCCHUEH,
MO0 COBETOM aJBOKATCKOM majaTtel cyObekTa PO.

Crenuuueckoil 0COOEHHOCTRIO 3THUX NPHHLUMINUAIBHO HOBBIX B CyIIE-
CTBYIOULICH cucTeME 0Opa3oBaHMsl OTHOLICHUH SBUTCS OTCYTCTBUE JOMOJHUTEIb-
HOTO KOHTPOJISi CO CTOPOHBI TOCYJApCTBA M By3a, HE (PUHAHCHPYIOLIUX TAHHYIO
AeSITeNbHOCTh. M3HAUaIbHO TaKOE B3aUMOJCHCTBUE MOXKET OMPENENAThCS B paM-
Kax PErHOHAbHONW MNpOrpaMMbl, pa3padOTaHHON C y4eTOM MHTEPECOB BY30B WU
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Ou3Heca Ha Oase aAgBOKATCKoW manmatel cyObekra P®. Hampumep, mpaBUTENBCTBO
00NacTH MOXKET BBLACIUTH ISl JAHHOW JEATENBHOCTH AJBOKATCKOH mManare mo-
MEUICHHE W OJHOBPEMECHHO HAMPABIATH TyJad MAJIOMMYINUX TPaXIaH 3a MOJTy-
YeHHEM OECIUIaTHOM FOPUAMYECKOW MOMOIIM, & HE TPaTUTh MHOTOMMJUTAOHHBIC
rocyaapcTBeHHbie cpeactea ( mouru 70 mMutH. py0.) Ha CO3JaHUE TOCIOPOIOPO.

HoBu3Ha 1 JOKTPUHAIBHOCTH HACTOSIIECTO MPEAJIOKEHUS 3aKII0YaeTCsl B B
NPEUIOKEHUH MEXAHW3MA HCIIOJIb30BAHUS IOKOJBI AJIBOKATYpPbl KaK IOBCEMECT-
HOW M 00s13aTeNIbHON IIKOJBI FOPUCTA MO NPHOOPETEHUI0 MPAKTUYECKHUX FOPUAU-
YeCKMX M OOBIACHHBIX S>KM3HCHHBIX 3HAHWIA, SBIISIOMICHCS HAYaJIOM FOPHIMYE-
CcKkoil kapeepbl. OOHUM K3 TEPBBIX, KTO BBICKA3aJ MBICIb 00 agBOKaType Kak
HayaJie KOPUJAMYECKON Kaphepbl (FOPUIMYECKON WIKOJBI), ObLT MPUCSHKHBIA MOBE-
PEHHBI  AHIPEEBCKUM, @ JIOTUYECCKUA BBIBOJ O HAJIWYMM TAaKOrO0 HA3HAYECHUS
aBOKATypPhl OBbLI CAENAH TEOPUEH amBOKaTypsl.>’

Takum oOpazom, Oyayud MyOJIMYHBIM MHCTHTYTOM - COLIMAJBHBIM W TPABO-
3aIIMTHBIM, aJBOKATypa BBIMMOJHAECT XU3HEHHO BAaXKHBIE IJ1si 00miecTBa (DyHKIMM.
BMeXaHW3MEKOHCTUTYIMOHHOTO TapPaHTUPOBAHUS 3AIOUTHI MpPaB W CBOOOJ OHA
BBICTYNIAET Kak (opmMa COrnamieHus HETIacHOro OOHIECTBEHHOIO OTr0BOPA, Kak
BUJ COLMAJIGHOM B3aMMOIIOMOIIM, KAaK HE3aBUCUMBIA TPAKIAHCKHUNA HAI30p 34
HAJJICKAIIMM  OTHPABICHUEM NPABOCYAWS, Kak (PAKTOp OOMIECTBEHHOIO BIIMSHUS
HA TOCYJApCTBEHHYIO TMOJMTHKY B Cepe HOCTUIMM W Ha 3aKOHOTBOPYECTBO, KaK
CWJa, CACPKMBAKOLIAs MPOM3BOJ BJACTEH. AJBOKATYpa BBINOJHACT MATEPHATIUCT-
CKYyK0 (YHKIMIO, OMeKas MomaBmuX B Oeqy, Cla0blX W CHUPBIX, COLMAIBHO -
NICUXOJIOTHYECKYIO0 (YHKIMIO, CTAOMIM3Mpys OOIIECTBEHHOE CO3HAHUE, MeEaua-
TOPHYHO (DYHKIUIO, TAPMOHHM3UPYS OTHOIICHUS MEXAy OOLIECTBOM MW TOCynaap-
CTBOM; COIMAIIBHO - KPUTHUYECKYIO (PYyHKIMIO, MOOyX)aas OOIIECTBO K COBEPIICH-
CTBOBAHMIO, M COLMAIBHO - MEJArOrMUYECKYr0 (DYHKIHMIO, PpacnpOCTpaHsis MpaBo-
BOC MMPOCBELICHUE W TpPUy4Yas JIOACH pemars CBOM NPOOJEMbl B PaMKax 3aKOHA

M nocpencTsoM 3akoHa. CeroassiuHss agsokarypa Poccuiickoit denepaunu siBis-

? Tlepesanos B.JI. Teopus rocymapcrsa u mpasa: y4eOHHK. M. : Briciiee oOpasosanue, 2018. C. 54,
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€TCS HE3aMEHHMMBIM JJIEMEHTOM B MEXAHM3ME KOHCTUTYLMOHHOIO TapaHTUPOBA-
HUS 3AlIWATHI MPaB U CBOOOA, OOYCIIOBJICHHBIM PSAAOM CHELMPUUECCKUX (PYHKLIMIA,
YTO TMO3BOJSET MPU3HATH HE TOJBKO HAIMYKME, HO YIPOYCHUE €€ KOHCTUTYLH-
OHHO - MPABOBOI'0 CTaTyca.

2.3 llepcneKTHBbI pA3BUTHS HHCTHTYTA aABOKATYPbI

CyllecTBOBaHME MPABOBOIO TOCYJAapcTBA HEMBICIMMO 0Oe€3  aOCONFOTHOTrO
[IPU3HAHKS TIPAB YEJIOBEKA W ACHCTBEHHOW CHUCTEMBI TapaHTHil WX IIOJIHOM 3a-
wuThl. [l npaBoBoit cuctembl Poccuiickoit deaepaunu 370 03HAYACT OPUCHTA-
LIMI0 BCETO 3aKOHOJATENIbCTBA HA T'YMAHUCTMYECKUE TPHHLMIBI B Ipase. B cBs3u
C 3TUM, OJHOW W3 MIABHBIX MPOOJEMHBIX BOMPOCOB COBPEMEHHOTO KOHCTUTYLHU-
OHAJIM3MA CIY>KUT COBEPLICHCTBOBAHWE HMHCTUTYTOB, OCYILECTBISIOIIAX 3aLIUTY
MpaB d4ECIOBECKAa W rpaxkaanuHa B Pocculickoil ®enepanmn. OqHAM U3 OCHOBHBIX
TaKUX WHCTUTYTOB SIBJIAETCS MHCTUTYT AJBOKATYPBHI.

B cootserctBun ¢ KoHctutrynuei PO Hamiei CcTpaHbl, KaXAOMY YEIIOBEKY
W TPOKAAHWHY TapaHTUPOBAHO NIPAaBO HA TOJYYCHME TAPAHTUPOBAIA NIPABO
KOKIOrO0 Ha TMOJIYYCHHE KBATM(MIUPOBAHHON KOpUAMUECKOH momomun (4. 1 crT.
48).

[TpenocTaBisieT TaKyr0 MOMOIIb OOJIBIIOE KOJUYECTBO FOPUAMYECKHX OOpa-
30BaHUIl. TPABOBBIE Arc€HTCTBA, HOPUAAYECKUE KOHCyJbTauuu u ap. Ho mo
HAlIeMy MHEHHWIO0, HAuOOJIeE HAJECKHBIM CIOCOOOM TOIYYUTh BBICOKOKBAIHA(H-
HUPOBAHHYI) FOPUINYECKYI0O NOMOLIb MOKET CTarb OOpAlllCHWE K aIBOKATY.

B cootBerctBum ¢ 4. 1 cT. 3 D3 «OO0 agBOKATCKON NEATEIBHOCTH M aJBO-
karype B Poccuiickoit @enepaunn» (nanee — 3akoH 00 agBokarype) 2 , aABOKATy-
pa MpeacTaBiasieT coO0oil MpoeCCHOHAIBHOE COOOIIECTBO aJBOKATOB W KaK WH-
CTHTYT TPaXAAHCKOTO OOHIECTBA OHA HE SIBIISETCS COCTABHOW YACTBIO) CUCTEMBI
OPraHOB TOCYAAPCTBEHHOW BJIACTM W OPraHoB MECTHOIO camoyIlpasieHus. B
HA3BAHHOM 3aKOHE 0CO00 MOJYEPKHYT JaHHbIA (haKT.

Takum 00pazom, Mbl BHAMM, YTO MMEHHO aJBOKAaTypa, 3TO TOT HHCTUTYT,
KOTOPBIA CMOCOOEH O0ECNEeUnTh NPEAOCTABICHUE TPAMOTHOM M KBATH(PHUIMPO-
BAaHHON FOPUANYECKON ITOMOINMA TPaXKJaHaM B HAIIEH CTpaHE, IO DTOW IPUYMHE,
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MBI CUMTAEM, YTO POCCHUHCKOE TOCYJAPCTBO JAOKHO BHEAPITH MEPHI MO CTUMY-
JUPOBAHUIO FOPUCTOB 3aHUMAThC WMEHHO aJBOKATCKON JEATEIBLHOCTBIO. DTO
MO3BOJIUT YMEHBIIUTh KOJMYECTBO FOPUCTOB, OKA3bIBAKOMIMX HOPUAMYECCKYIO TO-
MOIIb HA HWU3KOM YPOBHE, COOTBETCTBEHHO IpaBa M CBOOOABI YEJIOBEKA U
rpaxaaHnHa OyAyT 3allMLIeHbl 0O0JIeE HAIEHKHO.

Tak, HampUMEpP, MOXKHO YMEHBIIUTH HAJOTOBBIE BBIYETHI MJIsl JIMI, 3aHU-
MAOLIMXCS  QIBOKATCKOH  JEATENIbHOCTBIO. Takum o0pa3oM, € 3KOHOMWUYECKOMH
TOYKH 3peHus mpodecchsi aaBoKaTa MOXKET 3aUHTEPECOBATH HAMHOIO OOJIbIIEE
KOJIMYECTBO FOPUCTOB.

Kak y>xe TOBOpPWJIOCH paHEEe, MOMHMO aJIBOKATOB, HA PHIHKE FOPUANYECKHUX
YCIIyT MPUCYTCTBYET OOJBIIOE KOJMYECTBO WHBIX MPEACTABUTENCH HOPUANYECCKUX
npodeccuii, KOTOpble HE BCErJa MOTYT MPEIOCTABNIATh KAYECTBEHHBIE HOPUINYEC-
CKME YCIYIM HACENEHUI0. OTO JOJDKHO CTaTh OJHUM W3 BAKHEHINWX Hampaslic-
HUH pe@OopMUPOBaHUS PHIHKA IOPUAMYECKUX YCIAYT W BBIIBHXKCHHS aJBOKATYPbI
Ha TMEPBOE MECTO CPEAM WHBIX HOPUIAMYECKUX KOMIAHWH, OCHOBHBIM BHJOM -
SATEILHOCTH KOTOPBIX SIBJISIETCS OKA3aHUE FOPUIMYECKON MOMOMIM TPaKIaHaM.

[To »TOl MpuuMHE OpraHbl rOCYAApPCTBEHHOW BJIACTH MPUIUIA K TOMY, 4TO
HEOOXOAUMO pePOpPMUPOBATH PHIHOK FOPUIUYECKUX YCIAYT, U MHHUCTEPCTBOM
roctui PO Obuta paspaborana ['ocyaapcTBeHHAs mporpaMma Moj OJHOUMEH-
HbIM HazBaHueM «HOcTunusy, koTopas Obljia YTBEPXKICHA B COOTBETCTBUU C TO-
craHoBineHueMm llpaButensctBa PO ot 15 ampens 2014 1. Ne 3123 | B manHOi
MPOrpaMMe COJIEPKATCS pa3 HAMpPAaBJICHUS MOBBIIMICHHUS KayecTBa MPEIOCTaBIIsE-
MBIX FOPUJIUYECKUX YCIYyT, B TOM YHUCJE, 3TO OTHOCHUTCS W K TMOBBIIICHUIO Ka-
YecTBA W JOCTYNHOCTH Il HACEICHUS IOPUAMYECKON MOMOUIM, TMOBBIIICHUS
VPOBHSI JTIOBEpPHUSl TPaKJaH K MPaBOCYIUI0, a TaKXKe (POPMHUPOBAHUIO B POCCHH-
CKOM OOIIECTBE MOJCIM MPABOBOTO TMOBEACHHS W JIp.

B kauecTtBe 0mHOH M3 Mep, KOTOpash MPeAocTaBiisja Obl MPUOPUTET aJBO-
KaType SIBJIICTCS BBEJACHHE MOHOIOJIMM Ha CYyJAeOHOE MPEICTABUTEIHLCTBO HMMEH-
HO ajBokaramu. Takum oOpa3oM, TpakJaHWH, OOpamasch B Ty WM HHYK Opra-
HU3AUMIO 34 FOPUIMYECKON MOMOINBIO, B CIyYae, €CIM OH HAMEPEH B JNaJbHEH-
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meM OOpaTtuThCs B CYyJ 3a 3allMTON CBOMX MpaB W COBEPIIATH JAHHBIE JCH-
CTBUSL B JIMLE CBOETO MPEACTABUTENS, HAOJDKEH IMOHUMATh, YTO TAKOBBIM MOYKET
OBITH TOJIBKO aJBOKAT.

OTa Mepa TOBBICUT MHTEPEC K AQABOKATYPE HE TOJNBKO T'PAKAAH, HO M Ca-
MHUX AQJBOKATOB, TaK KAaK OCTAJIbHBIC HOPUAWYECKUE OPraHM3aluy YUAyT Ha 3aj-
HUl maH W He OyAyT MOJIb30BAThCsl MOMYJISIPHOCTBEO MOTEHIMAIBHBIX MOTyYa-
TEJIEH FOPUIAYECKUX YCIYT.

Hama crpana noypkHa NpoAObKare TOT IMYyTh JEMOKPATU3alMHM, HA KOTO-
pBIii OHA BCTANA €IIe NPU NpUHATUM poccuickorn Konctutynmm 1993 1. m ne-
JaThb BCE BO3MOXKHOE sl OOECHEUEHUsT rapaHTHPOBAHHOTO (OCHOBHBIM 3aKOHOM
Poccuiickoii denepanmm npaBa 4eaoBeKa M TpakIaHWHA HA MOJIYYEHHE KBaIU(u-
LIMPOBAHHOW IOpUAMYECKOW nomMoIM. [1o 3TOM mNpuyuHE, OJHUM W3 TPUOPHUTET-
HbIX HAIPABICHUN B Pa3BUTHS JAHHOTO NpaBa AOJDKHO CTaTh MPEAOCTABIICHHE
Oonee IIMPOKUX TNPaB MWHCTUTYTY aJABOKATYPbl, MPHUBICUYCHUE B aAJBOKATYPY
Hanbosee KBATM(PMUMPOBAHHBIX KOPHIMYECKUX KaapOB, IMOBBIMICHUE OTKPBITOCTH
OpPOUEAYP NPUHATHS KBATM(PHUKANUOHHOTO SK3aMEHA Y AaJBOKATOB, KOHTPOJb 3a
UX JACATETBHOCTBI0 M MOCTOSHHOE TOBBIMICHHE KBaTU(UKAUMU JUL, 3aHHUMAO-

UXCS aaBOKATCKON JeATeIbHOCTRIO B Pocchm.
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3AKJITOYEHHE

OOpaimasch K UCTOPUYECKOMY OMNBITY Pa3BUTHUS aJBOKATYPhI, CIEAYET OT-
METUTh, YTO OHA YacTO MNEPEKUBAIA MEPUOIBI CBOEro moabemMa u cnoaga. Ilo-
MHMO COLMAJIBLHO -MOJUTUYECKON OOCTAaHOBKHM, CHCTEMBI CYJOMPOM3BOJCTBA H
CYAOYCTPOMCTBA HA COCTOSIHUE AJBOKATYPbl M AABOKATCKOW ACATEIIBHOCTU HEMNO-
CPEICTBEHHOE BIMSHHME OKa3blBala €€ COOCTBEHHAs OpraHu3auus. YMaaoK Wid
POCT aaBOKATYPhI IMOJHOCTBIO ONPEACIUICS U ONPENENAECTCS YPOBHEM MPECTHK-
HOCTH aJIBOKATCKOW JEATEIbHOCTH, OOIIECTBEHHOT0O MHEHHS O HEH, pOJM aJBO-
KaTypbl B JKM3HU OOLIECTBA, MATEPUAJIBbHON OOECHIEYEHHOCTH CaMUX aJIBOKATOB.
BreIcoknit pecTH>K aiBOKATYPbl MOXKET MMETHh MECTO, TOJIBKO B TOM CJlydac €c-
JU OHA CTAHET MOJUIMHHO OOIIECTBEHHO -MPABOBBIM HMHCTUTYTOM, HE3aBUCUMBIM
HE TOJIBKO OT MPABOOXPAHUTEIBHBIX OPraHOB M AAMHUHUCTPALIMM, HO U OT KJIU-
CHTA.

BbInonHss CBOKO  3alIMTUTENIBHYI0 (PYHKIMIO, aJBOKAaTypa BMECTE C TEM,
JIOJKHA CMOCOOCTBOBATh MPABOOXPAHUTEIBHBIM OpraHaMm rocyjaapctesa B (opmu-
POBAaHMM 3aKOHOMOCIYLIHOTO TPAXKAAHCKOTO COOOINECTBA, OKa3bIBATH COACHCTBUE
MPABOOXPAHUTEIBHBIM OpPraHaM B TPAaBWIBHOM NPUMEHECHHUM HOPM IpaBa U pas-
PCIUICHUA MPAaBOBBIX KOH(MIWUKTOB, a TaKKE YMETh MPOTHUBOCTOSTH MPABOBOMY
MPOU3BOJIY BJIACTEN, CO3JdaBas y TPaKAaH YBEPEHHOCTHb, B CBOCW MPABOBOM 3a-
LIMIIEHHOCTH.

He npencraBiaseTcss BO3MOXHBIM OCTaBUTh 0O€3 BHUMaHUS MNPECTHX Poc-
CUICKOH JepaBbl W €€ aBTOPUTET Ha MEKIYHApOJAHOW apeHe, 0e3 ydera OT-
HOIIICHUsI POCCHIICKOTO rocyaapcTBa K CBOMM COOTCYECTBCHHHUKAM B OJIMDKHEM
3apyOexbe, KyJla aaBOKATOB MOMPOCTY HE MycKaroT. Y Poccum ke ecTh BCe BO3-
MOKHOCTH JJIS 3alllUThl MpaB, CBOOOJ W 3aKOHHBIX WHTEPECOB CBOMX COOTEYE-
CTBEHHMKOB HA TOCTCOBETCKOM IMPOCTPAHCTBE. DTO, MPEXKAEC BCEr0 3SKOHOMYE-
CKHE, COLMAJIBHBIE W TIOJUTHUYECKUE pblYard, NpPd TOMOIIM KOTOPBIX MOXKHO
n00uThCs TOro, 4ToObl POCCHIO €€ TpaklaH, COOTCUECTBEHHHKOB YBAXKAIA HE
TOJIbKO B CTpPaHax COAPYKECTBA, HO M HAa EBPONEHCKOM KOHTUHEHTE, a HAallu
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3alUTHUKKA KMMeM Obl paBHBIC MpaBa € aJBOKaTaMu Jpyrux rocynapcts. Mcxo-
Ji1 U3 YKA3aHHOTO, OCHOBHBIMM, HAa Hall B3IJISJ, 3a/layaMW B PEIICHUM MPOOJie-
MBI TIOBBILICHUS aBTOpUTETA POCCUICKON aABOKATYPHI SBJISFOTCA:

- pa3paboTKa TOCYJApCTBEHHONW KOHIECHIUUA COIMAIBHO - TPABOBOM 3allUThI
aABOKATOB OT NPAaBOBOrO IPOM3BOJIA BIIACTEM;

- pa3paboTka W BHeceHHe B DencpalibHbld 3aKOH 00 aJBOKATCKON Aed-
TEJIBHOCTH M aJBOKATypPEe HOPM, OMNPEACISIOMNX KOHCTUTYIIMOHHO -IPaBOBOM
CTaTyC aJBOKaTa, KOHKPETU3WPYIOIIMX €ro mpaBa, OOS3aHHOCTW W MPABOBBIC Ta-
paHTUH,

- MOATOTOBKA MICOJIOTMYECKUX TMPOrpaMM aJBOKATOB, OMPEACIISIIOINAX OC-
HOBHBIE HAIPABJICHUS WX MPABO3ALUTHON JEATEIBHOCTH,

- BHECEHUE B JICHCTBYIOIIEE 3aKOHOAATEIBCTBO OO0 aJBOKATCKOW JEATENb-
HOCTA M AaJBOKATypE MPABOBbIX HOPM, MPEAYCMATPUBAOIIMX FOPUIMUYECKYIO OT-
BETCTBEHHOCTh aJ[BOKATOB 3a 3JI0yNOTPeOJICHUS MPU OKa3aHWM MPaBOBOM MOMO-
U JOBEPUTEIISAM,

- CO3JaHME€ Ha Pa3 AJMUHUCTPATUBHO - TEPPUTOPUATIBHBIX OOPA30BAHUSX
Poccuiickoii ®enepanum [{eHTPOB aaBOKAaTCKUX COOOMIECTB MO OKA3aHWUIO HOPUIU-
YECKOW TMOMOLIM HAIIUM COOTECYECTBEHHUKAM, IMPOKMBAOIIUM HA IMOCTCOBETCKOM
IIPOCTPAHCTBE.

PelieHne ykazaHHBIX NPEUIOKEHUNA HEOOXOAUMO, B IENSIX OOCCICUCHUS Pe-
AJTBHOIO YKPEIUICHUs COLMAIIBLHO - MPABOBOr0 CTATyCa aABOKATa, YCUJICHUS BOCIIH-
TaTEIbHO - MPEAYNPEANTENBHBIX (PYHKIMIA, COBEPIICHCTBOBAHUSI MPABOBOIO IMOJIO-
JKCHUsl AIBOKATYPHI B CUCTEME TMPABOOXPAHUTEIBHBIX U MPABO3ALUUTHBIX OPraHOB, B
MPOLIECCE PEMICHUS 3a7a4 MPABOBOM MOMOMIM (PU3UYECKUM M FOPUIMYECKUM JIUIIAM,
YHOPSAIOUYCHHS JEATENBHOCTA U pacnpeneiaceHus GyHKIUHA aABOKATOB U aJBOKATCKUX
oOpa3oBaHuii; KOPEHHOIO YJIYUIICHUS MEXaHW3Ma B3aMMOOTHOIICHUNH aBOKATCKUX
CTPYKTYP ¥ aJABOKATOB C PA3HBIMU OpPraHaMu rOCYyAapCTBEHHOM BJIACTA U MECTHOTO

CaMOYTIPaBJIEHUS B MPOLIECCE UCTIOJHEHUSI CBOMX MPABO3ALIUTHBIX (DYHKIIMHA.
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