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PE®EPAT

Marwucrepckas guccepranus coaepkut 71 ¢., 63 ucTouHuka.

[IPECTYIUIEHUE, HAKA3AHUE, CHUCTEMA HAKA3AHWHN, BUJIbI
HAKA3AHUM, YT'OJIOBHBIM KOJEKC, KUTAU, KUTAMCKAS HAPOJHAS
PECITYBJIUKA

Ha coBpemeHnHOM 3Tarne 0COOEHHO Ba)KHBI CPABHUTEIHLHO-TIPABOBBIC UCCIIEI0-
BaHMS YTOJOBHOTO 3aKOHOJATENHCTBA Pa3HbIX CTPaH. DTO CBSI3aHO C HEOOXOIUMO-
CTBIO aJICKBaTHOW U OOBEKTHUBHOM OLIEHKH YPOBHS 3((HEKTUBHOCTH OTEYECTBEHHOTO
YTOJIOBHOTO TIpaBa, UMEHHO Ji1 3TOT0 HEOOXOJAMMO H3y4yaTh CHEUU(PUKY 3aKOHO-
TBOPUYECTBA U OIIBIT IIPABONPUMEHEHUs COCEACTBYIOIMX cTpaH. Mccinenosanue xa-
PaKTEpHBIX OCOOCHHOCTEH KHUTAMCKOW MpPaBOBOW CHUCTEMbI MO3BOJUT POCCUUCKHUM
CIIEIUAIICTAM Ty0Ke MOHATHh JEHCTBYIONIUE MEXaHU3MBbI MPABOBOTO PETYIMPOBa-
HUS U C YYETOM 3THUX 3HAHUW BECTH IPAMOTHYIO IOJIUTUKY COTPYAHHUYECTBA HE OC-
TaBJisisi 0€3 BHUMAHUSI HHTEPECHI 00euX cTpaH. B 1r000M rocyaapcTse BaxHYIO poJib
UIpaeT ero mpaBoBas CUCTEMA, YTO MOXKHO cka3ath U 0 Kurtae. B Hactosimee Bpems
npaBoBas cucreMa KHP Bkitouaet B ce0si XxapakTepHbIe YepThl MpaBa CTPaH COIHa-
JUCTUYECKON CUCTEMbI, HOPMbI TPAAUIIMOHHOTO (JIPEBHEKUTANCKOI0) TIpaBa, a TaKkKe
HEKOTOPbIE UMILUIEMEHTUPOBAHHBIEC IPUHLIUIIBI 1 HOPMbI MEKIYHAPOIHOTO ITpaBa. Ha
dbopmHpoBaHUE TaKOW crielU(PUUECcKOil MPaBOBOM CUCTEMbI OKa3ajiu BIUSHUE MOJIH-
TUKO-TIPABOBBIE U PEIUTUO3HO-3THYECKUE yueHus peBuero Kuras.

[lenbro wmccnenoBaHus SBISIETCA KOMIUICKCHBIM aHAJIW3 WCTOPUM Pa3BUTHSA,
CTaHOBJICHUS U (POPMUPOBAHUS CUCTEMbI HaKa3aHui B Kurae.

OOBEKT HCCIEeOBAaHUSA — OOIIECTBEHHBIE OTHOIIEHUS B cdepe YroJOBHOTO
npaBa Kwuras.

[Ipenmet nccnenoBaHus — COBOKYIMHOCTh HOPM PETYJIMPYIOIIMX YTOJIOBHOE 3a-

KoHO/aTenbcTBO Kutas B chepe HakazaHMii.
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BBE/JIEHHUE

OTnuuuTenbHO 0COOCHHOCTHIO (DOPMHUPOBAHUS 3aKOHOTBOPYECKUX U IMPABO-
BBIX aKTOB SIBJISIETCS, B IIEPBYIO OYEPE/Ib, TO, YTO KaKJI0€ IrOCYAAPCTBO ONMPAETCS Ha
pa3IMYHbIE HCTOPUYECKH CIIOKUBIIUECS MPABOBBIE CUCTEMBI U KaK CIIEICTBUE HOPMBI
YTOJIOBHOTO MpaBa, KOTOPbIE YCTAHABIUBAIOT U PETJIAMEHTUPYIOT Ha3HAYEHUE U UC-
MOJIHEHUE YTOJOBHBIX HakazaHWi. [Iyig amexBaTHON U 0OBEKTUBHOMN OLIEHKH YPOBHS
3 (HEKTUBHOCTH OTEYECTBEHHOTO YTOJOBHOTO IpaBa, 0€3yCcI0BHO, HEOOXOAUMO U3Y-
YaTh CHEIU(PHUKY 3aKOHOTBOPYECTBA M OIBIT MPAaBONPUMEHEHHUS COCEACTBYIOLIUX
CTpaH.

AKTYyaJbHOCTh TEMbI MaruCTEPCKOM quccepTaiuu 00yCcIOBII€Ha OBBIIIEHHBIM
WHTEPECOM K MPABOBBIM HCCIIEIOBAHUSAM HMEHHO a3MAaTCKUX CTpaH, KOTOpBIE, Je-
MOHCTPHUPYS BBICOKHE TEMITbIl 3KOHOMHUYECKOI'O POCTa, MOCTENEHHO BBIXOAAT Ha 00-
jee BBICOKHME MO3UIMM B MUpPOBOW cucteMe. B naHHOM ciiydyae HanOoliee akTyasib-
HBIM IIPEJCTABIIETCS M3Y4YEHUE COBPEMEHHOTO COCTOSIHHSI YTrOJIOBHOrO mpaBa Kwu-
taiickoii Haponnoit Peciy0Giuku, B 4aCTHOCTH, CUCTEMbI HAKa3aHUM, TOCKOJIbKY T10-
JyYEHHBIE B XOJI€ U3YUYEHUs M aHanu3a yroyioBHoro npasa KHP nanHeie MOTyT OBITH
VICIIOJIB30BaHbl IIPU CPABHUTEIILHO-IIPABOBBIX UCCIEAOBAHUAX POCCUMCKOTO U KUTaM-
CKOTO YTOJIOBHOTO IpaBa, U MOJATOTOBKE HAYYHO-YYEOHBIX MaTepuasIoB MO BOMPO-
caM KHTalCKOTO 3aKOHOJATENIbCTBA, & TAKKE B IIPABOTBOPUYECKON JIESITENBHOCTH POC-
cuiickoro 3akoHonarens. Kpome storo, onbiT Kuras MOXKET NMpeIIOKUTh UHBIE Me-
TOBI OOPHOBI C TpecTynHOCThI0, ueM CoenuHeHHble LlITaTet AMepuku u ctpanbl EB-
pOIIbI, HA KOTOPBIE TPAAUIIMOHHO OPUEHTUPYETCS OOJIBIIMHCTBO TOCYJaPCTB.

[lenbro wmccnenoBaHus SBISIETCS KOMIUIEKCHBIA AHAIN3 WCTOPUU DPA3BUTHS,
CTaHOBJICHUS U (POpMUPOBaHUS CUCTEMBI HakazaHuil B Kutae.

3agauu:

1) onpeAenuTh CyNHOCTD TOHATHS U PU3HAKH CUCTEMbI HaKa3aHUH;

2) BBISIBUTH I1€JIb M CYIIIHOCTh Haka3aHui B Kurae;

3) 0003HAaYMTh OCHOBHBIC MEXAaHHU3MbI MPABOBOTO PETYIUPOBAHHS CHCTEMbI

HAaKa3aHW# 1o IecTByoEMY YronoBHOMY koaekcy KHP;



4) paccMOTpPETh UCTOPUKO-TIPABOBBIC ACIICKTHl Pa3BUTHS M CTAHOBJICHHS CHC-
TeMBbI HaKa3aHui B Kurae;

5) BBISIBUTH OCOOCHHOCTHU HA3HAYEHUSI OCHOBHBIX U JOMOJHUTEIbHBIX BUIOB
Haka3zaHuy 1o pevcrteyromemy YK KHP;

6) onpenenuTh OCHOBHBIC TEHIICHIMH JATbHCHINETO PA3BUTUS M COBEPIIICHCT-
BOBaHUS YTOJIOBHOIO 3akoHogaTenbcTBa KHP.

Haydnas pa3zpaboTaHHOCTh T€MBI HccienoBanms. HecMoTpst Ha TO, 4TO B Ha-
CTOSIIIEE BPEMSI MHTEPEC K KUTANCKOMY MpPaBy B IOPUANYECKOM HAYKE PACTET C Kax-
JIBIM TOJIOM, KOJIMYECTBO paboOT B JaHHOU oOnacTu upe3BbiuaiiHo mano. Ho Bce ke
HEKOTOPBIC BUJIHBIE OTECYECTBEHHBIC YUEHBIC MPEANPUHUMAIM TONBITKA B U3yUYCHUU
npaBa Kutas u Tem cambiM BHeCTu OCCIEHHBIM BKJIaJ B Pa3BUTHE HOPUINYECKON
HAYKH B LIEJIOM.

B coBetckuii nepuoa BorpocaMu TPAJIUIIMOHHOTO U COBPEMEHHO IpaBa Kuras
3anumanuch A. A. Kamkos, E. M. Ko3un, C. Kyuepa, E. U. Keruanos, A. E. JIyHes,
B. M. PribakoB. Heotennmeliil BKaj B u3ydeHue npasa Kuras Obu1 BHECEH COTPY/I-
Hukamu MuctutyTa JansHero Boctoka PAH, kK ux 4uciay OTHOCHUTCS JOKTOP HOPUIU-
yeckux Hayk, npodeccop JI. M. I'ynomnaukos. [Tomumo npodeccopa JI. M I'ynom-
HUKOBA, KOTOPOMY MPHUHAJICKAT MHOTOUMCIIEHHBIE TPY/bI, TIOCBSIIEHHBIE MPoOIIe-
MaM COBPEMEHHOTO M TpaJuIMOHHOTO TpaBa Kutas, HeOOXOAMMO BBIACIUTH TAKUX
poccuiickux yueHblx kak J. 3. Mmamona, E. B. Kymanuna, H. II. CBucryHoOBa,
B. E. UyryHoBa. JlaHHBIMH yYe€HBIMH OBIT BHECEH HEOIICHUMBIN BKJaJ] B aHAJU3 H
M3y4YeHHE KUTalCKoro mpasa. Takke BakHas poJib B JaHHOW 00JIaCTH UCCIICIOBAHUI
npuHaIIeKUT BUIHBIM yueHbIM H. X. Axmetmimny u X. M. AXMeTIIHHY, KOTOpBIE, B
IIEPBYIO OYEPE/lb, 3aHUMAIINCh KOMIUJIEKCHBIM U3YYEHUEM COBPEMEHHOI'O YTOJIOBHOTO
MpaBa ¥ yroJIoBHOTO 3akoHoAaTenbcTBa KHP.

B Hacrtosiiee Bpems oJHUM W3 HamOOJIee aKTHBHBIX HCCIICOBAaTEIICH KUTal-
ckoro mpasa sBisiercd 11. B. TpomuHCckui, cTapminii HaydHbIM COTPYJIHUK OTJIENa
BOCTOUYHOA3UATCKUX MpaBoBbIX ucciaenoBanuii MJIB PAH, kanauaaT ropuandecKux
HayK. OCHOBHBIMU HANPABJICHUSMH €r0 HCCIECIOBAHUMN SIBISIIOTCS. COBPEMEHHOE U

TpaguuroHHoe npaBo Kuras, npaBoBas cuctema KHP, npaBo u nonurturka, ropuande-



CKasi OTBETCTBEHHOCTh, 00pb0a C MPECTYMHOCTHIO, 3aIIUTa MPAB UHTEJUICKTYaTbHON
COOCTBEHHOCTH, YTOJIOBHOE M YroJjioBHO-IpoueccyaibHoe npaBo KHP. B konue
2018 rona BeINLIA B CBET €ro MOHOTpadus, MOCBAIIECHHAS UCCIEIOBAHUI0 OCOOCHHO-
cTeil pa3BuTHus npaBoBoii cuctembl KHP ¢ momenrta ee obpazoBanus B 1949 r. mo
2018 rox. B moHorpaduu comaepkutcs MCUEPIBIBAIOUIUN MEpeueHb JEHCTBYIOUIUX
1o coctosiHuio Ha 01.09.2018 3akonoB Kutas. Taxxe I1. B. TpomuHckuii nepeBoauT
C KATAMCKOIO sI3bIKA HA pyCCKUM sA3bIK 3aK0OHbI KHP.

Cpenu coBpeMEHHBIX MHOCTPAHHBIX HMCCIEOBATENEC XO0TeI0Ch Obl BBIIETUTH
[Tan JlyHM2s, KOTOpPBIN SIBISICTCS KaHAWIATOM IOPHIAYECKHX HAyK, Tpodeccopom
Kaeapbl IOPUINYECKOTO MHCTUTYTa «X3WIYHL3SHCKOro yHHBepcuTeTa». OH cre-
LUAJIU3UPYETCs Ha UCCIIEIOBAHUHU YTOJIOBHOIO 3akoHoaarenscTsa KHP, B ToM uucne,
[TormpaBok k YK KHP, a Taxxe 3aHuMaeTcs mepeBoIoM 3aKOHOB, KOJEKCOB U IPYTUX
npaBoBbIX J0KyMeHTOB KHP ¢ kuTaiickoro si3pika Ha pyCCKHil.

OObeKT uccienoBaHMs — OOIIECTBEHHBIE OTHOIICHUS B cdepe YroJoBHOIO
npasa Kuras.

IIpenMer uccnenoBanus — COBOKYITHOCTb HOPM PETYJIUPYIOLIUX YIOJIOBHOE 3a-
KOHO/aTeNbcTBO Kutas B cepe HakazaHHid.

CrpykTypa MarucTepckoil IuccepTaluy: MarucTepCcKas JUCCEPTALMS COCTOUT
U3 BBEJCHHS, OCHOBHOWM 4acTH, cojiepikaiieil 3 riaBbl, BKIIOYArONKe 7 maparpados,

3aKJII0YeHUs] U OMOIMorpauyeckoro Crucka.



1 TIOHATUE CUCTEMbI HAKA3AHMI 1 EE TIPABOBOE PEI'YJIUPO-
BAHUE B KHP

1.1 TIloHsiTHE M NPU3HAKHU CHCTEMbI HAKA3AHU I

CoxpaHeHHe BBICOKOTO YPOBHS MPECTYIMHOCTH MO CEH J€Hb OCTAETCS OJHOU U3
JIO0ANBHBIX MPOOJIEM COBPEMEHHOCTHU. [ J100ambHBIA XapakTep MPECTYIMHOCTH TMPO-
SBJISIETCS B TOM, YTO OHA B pa3HOM CTEMEHH IPHUCYIIA BCeM 03 MCKIIOUEHHS ToCy-
JnapcTBaM. B ropuanyeckoil Hayke MPUHSATO MCIOJIb30BaTh TEPMHUHBI «KPUMUHOTEH-
Hass 00CTaHOBKa» WJIM «KPUMHHOTCHHAs CUTYyallUs», B IIPAKTUKE MPABOOXPAHUTEb-
HBIX OpPraHOB JaHHBIC€ TEPMHUHBI SABJISIOTCA TOXKJIECTBEHHBIMU. J[aHHBIE TOHATHS
BKJIIOYAIOT B ce0s BCE JETEPMUHAHTHI MPECTYIMHOCTH, TO €CTh HE TOJIBKO (PaKTOPHI
COITMAJILHOTO XapakKTepa, CIIOCOOCTBYIONINE COXPAHEHUIO U POCTY IMPECTYITHOCTH B
OTJICJIbHO B3SITOM PETHOHE WM Ha ONPENEeIEHHON TePPUTOPHUH, HO U COBOKYITHOCTb
00CTOATENIBCTB, BKIIOYAONINX 3Tan (DOPMUPOBAHMS JIMYHOCTH TIPECTYIMHUKA, TPEI-
KPUMHUHAJIBHYIO (CKM3HCHHYI0) CHUTYallUI0, HEMOCPEICTBEHHO IPEIIICCTBYIONIYIO
MPECTYIUICHUIO, caMO NPECTyIUieHHuEe (KPUMHHAIBHYIO CHUTYallMIO), a TaKXe II0-
CTKPUMUHAJIBHYIO CUTYyaIllI0, paCCMAaTPUBAEMBbIC KaK €WHBIM MPUUYUHHO-CBS3aHHbBIN
npoueccl. B kaxaom oTIenbHO B3STOM KOHKPETHOM Cilydyae KpUMHUHOTE€HHasi oOcTa-
HOBKa SIBJISIETCS PE3yJIbTaTOM JIEUCTBUS MHOTHX (haKTOPOB, KOTOPHIE Yallle BCETO OT-
PaXKaOT TE€HE3UC M MPUYMHHO-CIICICTBEHHBIE CBSA3M YPOBHS MPECTYIMHOCTH C COIHU-
aJbHON JIEMCTBUTEIBHOCTHIO, TO €CTh JJIsi OOBEKTUBHOIO aHAJIN3a KPUMHUHOTCHHOMN
CUTyaIlid HEOOXOMMO YUYHUTHIBATh UCTOKU €€ MPOUCXOXKICHHS, HCTOPUIO €€ 3apOXK-
JICHUSI, a TAaKXKE MPOIECC Pa3BUTUS, KOTOPBIM MPUBEII K ONPEICTICHHOMY COCTOSIHHIO®.
Buasl 1 GopMbI IpecTyIIIEHUsT 4acTO BapbUPYIOT OT OJHOM CTpaHbl K JPyroM crpa-
HE, OT PEruoHa K PETHOHY, 4TO, B CBOIO OYEpE/Iib, 3aBHCUT OT YCIIOBHI U 00pa3a Ku3-
HU MECTHOTO HACEJICHHs, KPUMUHOTEHHBIX «TPAJIUINI» U XapaKTepa HallMOHAJIBLHOTO
YTOJIOBHOTO MpaBa.

Cornacuo cr. 14 VYromnoBaoro kojekca Poccuiickoit ®Denepanuu (nanee

! Kpumunosorus : yueonux /mon pen. B. H. Kynpsisuesa, B. E. OmuHoBa. M. : Hopma, 2009. C. 774.
’r opsinnoB K. K. Kpumunosnornueckast oocraHOBKa: MeToosiorndeckue acnektsl. M. : Hayka, 1991. C. 13-14.
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YK P®), mpectymienne — 3TO BUHOBHO COBEPIICHHOE OOIECTBEHHO OMACHOE Jesi-
Hue, 3anpemeHHoe YK PO nox yrpo3oi HakazaHus. B 3aBHCMMOCTH OT Xapakrepa u
CTereHU OOIIECTBEHHOM OMAcHOCTH jesiHus, npenycmoTpennbie YK P®, moapasne-
JSIFOTCSL HA TPECTYIUICHUS HEOONBIION TSXKECTH, MPECTYIUICHUS CPEAHEH TSKECTH,
TSDKKHE TIPECTYIUICHUSI U 0c000 TshKKUE npecTyrieHus. [1o o0bekTy mocsiratenbcTBa
MPECTYIUICHUS IENATCA Ha MPECTYIUICHUS IPOTUB JIMYHOCTH, MIPECTYIIEHUS B cepe
HYKOHOMUKH, MPECTYIJICHUS MTPOTUB OOIIECTBEHHOW 0€30MacCHOCTH M OOIIECTBEHHOTO
MOPSAKA, MPECTYIUICHUSI MTPOTUB TOCYIAPCTBEHHOM BJIACTH, MPECTYIUIEHUS MPOTUB
BOCHHOMN CIY»XOBbl U MPECTYIUICHUS NMPOTUB MHpa U OE30MacHOCTH YejoBeuecTBa. B
3aBUCUMOCTH OT ()OpPMBI BUHBI MPECTYIUICHUS NEIATCA HA YMBILUJIEHHBIE U COBEp-
IICHHBIE [0 HEOCTOPOKHOCTH .

[IpecTynmHOCTh — 3TO SBJIEHHE, OOYCIOBIEHHOE KaK HICTOPUYECKUMU, TaK U CO-
MAJIbHBIMU IIPUYMHAMM, JAHHOE SIBJICHHE BO3HUKAET HA ONPEACICHHOM CTauu pas-
BUTHUSL OOIIECTBA M KAaK CJEICTBUE OOILIECTBEHHBIX OTHOIIEHUU. [IpecTymHoCTh
BKJIIOYAET B ce0sl COBOKYIMHOCTh MPECTYIUIEHUI Pa3IMYHbIX KaTErOpHii, KOTOpPBIE CO-
BEpLIAIOTCS Ha ONPEACIIEHHON TEPPUTOPUU U HA NMPOTSHKEHUU KOHKPETHOTO OTPE3Ka
BpeMeHU. [Ipu BBIABIEHMH KPUMUHOTEHHON OOCTAaHOBKHU B IpEAENax OTAEIbHOTO pe-
TMOHA WM OTAEJIBHO B3ATON TEPPUTOPUH BaKHO YUUTHIBATh, YTO ONPEIECICHHAs J10-
71 IPECTYIUICHUN UMEET JIATEHTHBIA Xapakrtep. [loa nmpuurnHaMu JaTEHTHOCTH Mpe-
CTYIJIEHUI CIIeyeT MOHUMATh COBOKYIMTHOCTb OOCTOSITENBCTB COLUAIILHOTO, OPraHu-
3alIMOHHOTO, IIPABOBOI'0, JINYHOCTHOI'O M MHOT'O XapaKTepa, MPENsTCTBYIOIINX BbISB-
JICHHIO (YCTAHOBICHHIO), PETHCTPAIIMH U YdeTy MPeCTyILICHHH . BeIeacTBre BhIIIe-
CKa3aHHOT0, MOYKHO CJZIeJIaTh BBIBOJ, YTO KPUMHUHOTEHHAasl cuTyauus (popmupyercs
110/ BO3ACHCTBUEM COLIMAIBHOM OOCTAaHOBKHM Ha OMPEACICHHOW TEPPUTOPUH, KaK CO-
BOKYITHOCTh BCEX COBEPUIEHHBIX MPECTYIICHUI, KOTOPbIE OBLIN BBISBICHBI U 3a(UK-
CUPOBAaHbl OpraHaMy BHYTPEHHUX JI€Jl, B YCTAHOBJIEHHOM JICHCTBYIOIMM 3aKOHO/a-

TCJIBCTBOM IIOPSAAKE, TO €CThb B IIO3BUTUBOM IIpaBC roCcyaapcCTBa. TepMI/IH «IIPCCTYII-

% Vromnosusrii kozaekc Poccuiickoit @enepanuu ot 13.06.1996 Ne 63 — @3 (pen. ot 29.05.2019) // Cobpanue 3akoHOAA-
tenbcTBa PD. 1996. Ne 25. Cr. 2954,

* Kones A. A. KpumuHoorndeckas XapakTeprCTHKA U MPEIYIPEkKACHUE TATCHTHOM MPECTYITHOCTH : aBTOped. JHCC. ...
kaHq. ropul. Hayk : 12.00.08. M. : Axagemusst MBJIl CCCP, 1980. C. 9.
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HOCTb» MOJKET YNMOTPeOISAThCS U B KOHTEKCTe 0003HAUYEHUsI OTAEIBHO B3STOM KaTe-
TOpHHM IIPECTYIUIEHUH, HAIPUMED, B TOM CIlydae, KOTJa peyb UAET O NMPECTYIUICHUSX,
COBEpPIICHHBIX KAKUM-JINOO OMNPEEIECHHBIM KOHTUHI€HTOM JIIO/IEH, TO €CTh IpHU IO-
MOIIM OTJIMYUTEIBHON XapAKTEPUCTHKU JIMYHOCTH MPECTYMHHUKA. DTO MOXKET OBITh
YKEHCKAasl IPECTYIIHOCTbh, MPECTYITHOCTh HECOBEPIIEHHOJIETHUX, IIPECTYIIHOCTh BOCH-
HOCITyKalux. Takxke JaHHBIIA TEPMUH MOXKET YyHOTPEOIATHCS 111 0003HAUEHUS IIpe-
CTYIUICHHI, KOTOpPBIE ObLIA COBEPILIEHBI B ONPEAEIEHHON cepe )KU3HEACSITeTbHOCTH
4eJIOBEKa, HallpuMep, TaMO>KEHHAsl IPECTYNHOCTh, 3KOHOMHMYECKAsl NPECTYINHOCTb,
TOJTHTHYECKAS IPECTYITHOCTE .

Heo0xoaumMo OTMETUTB, YTO YPOBEHb MPECTYMTHOCTH B MUPE PACTET C KAXKIbIM
rofioM. DTO HEMOCPEACTBEHHO CBSI3aHO C POCTOM IPOPECCHOHATN3MA IIPECTYITHOCTH.
OTnMYNUTENHHON YepTOd MPOPECCUOHATBHOM MPECTYMHOCTU SBISETCS KPUMHUHAIb-
HBI NMPOQECCHOHANN3M JIMI, HEOJAHOKPATHO COBEPILMBIIUX IPECTYNHOE JECSHUE.
Yame Bcero npecTyrnHoe AesiHUe UMEET YCTOWUUBBIN BUJ, KOTOPBIA XapaKTePU3yeTCs
CUCTEMATUYECKHUM, IOCTOSHHBIM COBEPIICHUEM OJHOPOAHBIX MpecTyIuieHud. Men-
HO B 3TOM HPOSBISIETCS HEOThEeMJIEMasl B3aMMOCBA3b MPO(ECCHOHATBHON IpecTy-
HOCTH C PELUJMBHOM NPECTYMHOCTHIO. Takke BaXKHO OTMETUTh, YTO Mpodeccuo-
HaJIbHOM IPECTYIHOCTH BCErAa IMPUCYL KPUMHMHOJOTMYECKUM pELUIMUB, a caMa OH
BBICTYIIAE€T KaK Pa3HOBUIAHOCTb PELUIMBHOM INPECTYNHOCTU. B cooTBEeTCTBUU C AU-
HAMUKOW KPUMHHOTEHHOW OOCTAaHOBKM B MHpE HaOMIOAETCS TEHIAEHUUS K «OMOJIO-
JKEHUIO» MPECTYITHOCTH, BO3PACTACT KOPBICTHAS HANPABICHHOCTH IPECTYIIHBIX Aes-
HUM U, KaK Mbl OTMETHJIY BbILIE, UX MpoQeccuoHanu3M. Takue HeraTuBHbIE (DAKTOPHI
KaK aJKOTOJIM3M, HApKOMaHUs1, TOKCUKOMAaHHUsI, OpOISKHUYECTBO TaKKe BIUSAIOT U BO
MHOTOM O0YCJIaBJIMBAIOT MPECTYIHOE MOBEACHUE OTIEIbHBIX WICHOB obmiecTBa. B
ClIy4ae, €ClId IMHAMUKA UMEET TEHICHIMU K YBEIUYEHUIO CTENNEHH MaprUHAIN3alU
OTJEJIbHBIX KAaTEeropuil rpakaaH, 3T0, 0€3yCIOBHO, HETAaTHBHO CKAa3bIBAETCS HA CO-
CTOSIHUM OOILECTBEHHOTO MOPSIIKA, MOPAIBHBIX M 3TUYECKUX YCTOSIX 00IlecTBa B I1e-

oM. Ho nannyro mHbopmalnio He HY>KHO BOCIIPUHUMATH KaK 3aKOHOMEPHOE sIBJIe-

> Kpumunosorus : yueOHUK [UIs Iopuandeckux By3oB / mox pea. B. H. bypnaxosa, B. I1. Canpuukosa, C. B. Crenamu-
Ha. CII0. : Jlanb, 1999. C. 28.
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HUE WJIA YTO-TO CaMO CO0OM pasymeromeecs, a TeM 0oJiee, ieJaTh BBIBOJ, YTO B IO-
JUTUKE TOCYAApCTB YAENSIETCS Majlo BHUMAHHS YMEHBIICHUIO YPOBHS KPUMHUHOI'€H-
HOW 00cTaHOBKHU. PenieHne BOpocoB CBS3aHHBIX C YMEHBUIEHHUEM POCTa MPECTYITHO-
CTH SIBJIIETCS OJHOM W3 aKTyalbHBIX 3a/lad COBPEMEHHOCTH. [ pemeHus Takux
BaXXHBIX U CEPbE3HBIX MPOOJIEM, B NEPBYIO OUYEPEb, HEOOXOIUM MCTOUYHUK UX PETy-
JMPOBAHMS, B KaU€CTBE KOTOPOTO BBICTYNAET YTrOJIOBHOE IPABO. XapaKTEPHOU 0OCO-
OEHHOCTBIO YTOJIOBHOIO MpaBa SBISETCA TO, YTO JUJISl €r0 AEHCTBEHHOTO MPUMEHEHUS
Ha MPaKTUKE €My HEO0OXOJUMO HCIOJIB30BaTh OCOOBIE MHCTPYMEHTHI, SIBISIOLINECS
OCHOBOM M JEHCTBUTEIBHO OKAa3bIBAIOIIME MOMOILb 3aKOHOAATEIBHONW M MPaBOIPH-
MEHUTEIBHON MPAKTUKE, TOJIBKO B TAKOM CIIy4ae YroJOBHOE MpaBo OyJEeT aJeKBaTHO
OTpaXkaTb JEHCTBUTEIBHOCTh TOTO MM MHOTO rocyuapcrsa. K omHoMy M3 caMbIxX
Ba)KHBIX MHCTPYMEHTOB YTIOJIOBHOTO IpaBa MOXHO OTHECTH CUCTEMY HAKa3aHHM.
Cucrema Haka3aHUN OTpa)kaeT pe3yJbTaTbl Pa3BUTHUs OOIIECTBA, COOTBETCTBYET OII-
PEJICTCHHBIM STAIAM €ro PasBHTHS .

[Io MHEHMIO W3BECTHOTO POCCHMCKOIO YYEHOTO-IOpHUCTa U KpUMHUHOJOra MBa-
Ha SkoBieBnya POWHHUIIKOIO COAEpKAHME YUYEHHsI O HaKa3zaHUM (POpMHUPYETCS U3
TpeX (PyHIaMEHTaJbHBIX MOJOXKEHUH: 1) 0 MpaBe HaKa3aHuUs; 2) O IPUMEHEHUN HaKa-
3amns; 3) 0 Mepax HakasaHus» . Takke HEOOXOAMMO OTMETHTB, YTO TOBOPS O TIEHO-
JIOTUM — YYEHUU O HaKa3aHUM, MbI Yalle BCEro yiesseM 0co00e BHUMAHUE UMEHHO
YTOJOBHOMY HAaKa3aHHIO. DTO O0YCIOBJIEHO 0COOOW 3HAYUMOCTBIO TAHHOT'O MHCTH-
TyTa Ui 00ILEeCTBa, YTO B CBOIO OYEpeb HEMOCPEICTBEHHO CBSI3aHHO C €ro MocTo-
SHHBIM Pa3BUTHEM U KaK CJIEJCTBHE U3MEHEHHEM WM KOPPEKTUPOBKOM B 3aKOHE U
3aKOHOJATEIbHBIX aKTaX.

Cpenu npencTraBuUTeNEH, 3aHUMABIINXCS [IEHOJIOTUEN, BBICKAa3aHbl Pa3IMYHbIC
TOYKH 3pEHUSI O TOHMMAHUM YTOJIOBHOTO HaKa3aHUs. B 4acTHOCTH, pyCCKU IOPUCT U
kpumuHosior Hukomnaii CtenanoBud TaraHieB BbICKa3bIBANl CIAEAYIOUIYIO TOUKY 3pe-
HUS. U3 TIOHATHUS MPECTYITHOTO JACSIHUS BBITEKAeT creruduieckas B3auMOCBA3b MEX-

Ay JIUIOM, COBCPHIMBIIUM IIPECTYIMHOC ACAHUC, U TOCYAapPCTBOM. BmpamaeTCH JaH-

6 Kapnen U. Y. Hakazanue: conuansHble, MPAaBOBEIC M KPUMUHOJIOTHIECKHE MpodieMbl. M. : FOpuamyeckas uTepary-
pa, 1973. C. 10-11.
! Ooitnuukuii . 5. Yuenue o Haka3aHuU B CBA3M ¢ TIopbMoBeaeHueM. M. : I'oponen, 2000. C. 7.
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Has B3aMMOCBS3b IIOCPEICTBOM YIOJIOBHOTO HakasaHwus. [[nsd mpecTynmHuka Hakasa-
HUE SABJISETCA MOCIEACTBUEM, COBEPIIEHHOTO UM NPECTYILICHUs, a I FOCY1apCTBa
HaKa3aHWE BBICTYNAET KaK Mepa, IpUMEHseMas JJisl YCTaHOBIICHUS TOPSIKA U CIpa-
BEJIMBOCTH. B 11e10M Haka3aHue — 3TO OTpaHWYEHHUE IIPaB IPAKIAHUHA U JINILICHHUE
ero Oxar, a 3T0 B CBOIO OY€pelb SBIIAETCS CTPaJaHUEM C TOUKU 3pEHUs 00IIeyenoBe-
YECKUX [PHHIHIIOBY,

[To yrBepxnenuto npodeccopa Bragumupa Brnagumuposuya Ecumosa, Haka-
3aHME HE SBJISIETCS TOJIBKO JIUIb MEPOil OOPHOBI C MPECTYNMHBIMU JEIHUSIMH, a B TIEP-
BYIO OYepe/lh 3TO Mepa COLUATBHOTO MPHHYKICHHS X Mepa ITOMOIIA' .

Hpyrou pycckuii ropuct Cepreit BukropoBud [103HbIIIEB nTOIaras, 4To cCaMbIM
JIOTUYHBIM IOCJIEICTBUEM COBEPIIEHHOIO IPOTUBOIIPABHOIO ACSHUSA SIBISETCSA Yro-
JIOBHOE HAKa3aHHUE, KOTOPOE BBICTYIIAET B KAYECTBE NMPUHYAUTEIBHOTO BO3ACHCTBHS
Ha JIMYHOCTh. Bo-mepBBIX, caMO yroJIOBHOE HaKa3aHHE JOJDKHO ObITh COM3MEPHUMO
XapaKkTepy U MOCIEACTBUSAM COBEPIIEHHOIO MPOTHBONPABHOIO JAEsiHUA. BO-BTOpBIX,
OHO JIOJDKHO OBITh COM3MEPUMO C BHHOM JIMIIA, COBEPIIMBILETO MPOTHUBONPABHOE
nesiaue. CoJesitHHOE ompezieaercs in concreto, TO €CTh B KOHKPETHBIX WJIM OIpesie-
JIEHHBIX YCJIOBHSIX, UM CyI€OHBIMU OpraHaMy rocyJJapCTBEHHOM BIacTH B 0c000 yc-
TAHOBJICHHOM TIOPS/IKE, MK — B HCKITFOUNTEIIBHBIX CITy4asix — [TIaBOIO FOCY1apcTBa’ .

VYuenblii-ipaBoBen Asiekcanqp AjekcaHAapoBud KMKUIEHKO OTMEYal, 4To,
0001 TEPMUH JOJKEH COJIEp’KaTh B ceOe Bce HEOOXOUMBIE YepThl, OJaroaaps Ko-
TOPBIM JIAHHbII TEPMHH OT/IHYANIC Obl ApYrux. IToHATHE «HAaKa3aHHe» ' He SBIACTCS
UCKJIFOYEHNEM, KAK U BCSIKOE JAPYro€ ONPENEIICHUE, OHO JOJDKHO MOJHOCTBIO OTpa-
KaTh BCE €ro crnenupuyeckue XapakTepucTuku. CorjaacHO €ro MOHUMAaHUIO: «Yyro-
JIOBHOE HAKa3aHHUE €CTh IIPABOBOE IIOCIIEACTBUE HENO3BOJECHHOIO JESHMs, Hajlarae-
MO€ OT JINIA TOCYJAApCTBEHHOW BJIACTH B YCTAHOBJIEHHOM IMOPSJKE, COCTOSIIEE BO

BTOPKEHUH B c(hepy MpaBOBHIX OJjar BUHOBHOTO M BHIPAXKAIOIIEE ATUM OIICHKY Y4H-

8 Taranues H. C. Pycckoe yronosHoe npaso. M. : FOpaiit, 2019. 4. 1. C. 9.

% Ecuros B. B. Ouepk pycckoro yrojoBHoro npasa. Yacts obmas: [Ipectynnenne u npecrynuuky. Hakasanue u Haka-
syemsle. CII06. : Tunorpadus H. B. Bacusesa, 1898. C. 290-291.

¥ Tosubmmes C. B. OcHoBHEIE BOIIPOCHI yYeHHUs 0 Haka3zaHuu. M. | YHuBepcurerckas tunorpadus, 1904. C. 335.

Y Kmxunenko A. A. Haxazanme. Ero momsTue u OTIMdHE OT JpYyrux MpaBOOXPAHUTENBHBIX cpeacTB. IleTporpan. :
MMPABJIA, 1914. C. 13.
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HEHHOTO MM JCSTHUS» .

UTto e KacaeTrcss CUCTEMbI HAKAa3aHUM, TO N0/ HEW IMOHUMAETCS UCUEPIBIBAIO-
M NEepeYeHb BHUJIOB HAKA3aHUM, UMEIOIINX CBOIO YIOPSJOYECHHYIO CTPYKTYpy, H
IPeIyCMOTPEHHBII B YTOJIOBHOM 3akoHe. Baknemmm kputepuem i GopMUpoBa-
HUs 3 (HEKTUBHON CHCTEMBbl HaKa3aHUM SIBIISIETCS CPaBHUTENIbHAS CTENEHb TSHKECTU
(ctporoctn) HakazaHuil. OHa MOCTpOEHA MO NPUHLUITY OT MEHEE CTPOroro Hakasa-
HUs K Oosiee cTporomy Haka3zaHuio. K OCHOBHBIM NMPU3HAKAM CUCTEMBbI HAKA3aHHMA
MO>KHO OTHECTH:

1) cuCTEMHOCTB YrOJIOBHBIX HAKA3AHMIA,

2) “ucuepnbIBatOUIUi epeyeHb BUIOB HaKa3aHUM.

ITox cUCTEMHOCTBIO YIOJIOBHBIX HAKa3aHUW ITOAPA3YMEBACTCSA BHYTPEHHSS CO-
IJIACOBAHHOCTH BCEX €r0 IOJIOKEHHM, HOPM, MHCTUTYTOB, OTCYTCTBHE KOJUIN3UU U
HECOOTBETCTBUM MEXAY HUMU. McueplnblBarolui nepeyeHb BUAOB HAKa3aHUM I10]1-
pa3syMeBaeT, YTO OIPEICIICHHBIN BUJ HAKA3aHUs HE MOXKET IIPUMEHATHCA K IPYyrOMYy
COBEPLICHHOMY IPECTYIUIEHUIO, @ TAKKE YCTAHABIMBACT IOCIEAOBATEIBHOCTD IIE-
pEeUHs HaKa3aHUI — OT MEHEe TSHKKHUX K 00JIee TAKKUM.

3aBEpIIEHHOCTh, OKOHYEHHOCTh W MCUEPIIBIBAONIASL ONPEACIIEHHOCTD JJIEMEH-
TOB CHUCTEMbl HAaKa3aHUM SBIAETCS BaXXHBIM KPUTEPUEM CHUCTEMHOCTH YI'OJIOBHBIX
Hakazanui. KOpunnueckuii mpunnun «nullum crimen, nulla poena sine lege» («uer
MPECTYIJICHUSI U HET HaKa3aHus 0e3 yKa3aHUs O TOM B 3aKOHE») SBIISIETCS KJlaccuye-
CKMM M OTpa)kaeT APYrol BAXKHEWILIWN IPU3HAK CUCTEMbl HAKa3aHUW — HCUEPIIbI-
BAIOLIEN ONPENEIICHHOCTH B YTOJOBHOM 3akOHE. COIJIaCHO JAHHOMY IIPU3HAKY CYy-
JIOM MOJKET OBITh HA3HAYEHO TOJIBKO TO HaKa3aHHE, KOTOPOE UMEET MECTO B MEPEYHE,
YCTAHOBJICHHOM B YI'OJIOBHOM IIpaBe. IMEHHO B 3TOM BbIpa)kaeTcs I0pUIAYECKas ra-
pPaHTHs IIPaB OCYXKJIECHHBIX OT MPOU3BoJa cyaa. OnpeaeneHHas nocie10BaTeNbHOCTb
IIepeYHsl HAKa3aHWM IPOABIAETCS B CUCTEMATU3alMM BHJIOB HAaKa3aHUM OT MEHEE
CTpOTUX K OoJjiee CTpOrMM HakazaHUsM. braronapst naHHOMY IpHU3HAKy MOXHO cCe-

JaTb BbBIBOA O TOM, KaK CyJd OHCHHUBACT COOTHOCUTCIBbHYIO CTCIICHb CTPOIrOCTH OT-

2 mxunenko A. A. Haxazanme. Ero momsTue u OTIMdHE OT JpYyrux MpaBOOXPAHUTENBHBIX cpeacTB. IleTporpan. :
MMPABJIA, 1914. C. 13.
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JIETbHBIX BUJIOB HAKA3aHUMN, YTO OUYE€Hb BaXKHO JIJIsl HA3HAYEHUS CIPABEIMBOIO HaKa-
3aHUSL.

B yronoBHoMm 3akoHomaTenbcTBe P® B MpsSMOM 3HAYEHHHM HE HCIOJIb3YETCS
MOHATUE «WHIWBHUIyAIH3AIlMd HaKa3aHUsI», XOTs, 0€3yCI0BHO, MHOTHE HOpMBI YK
P® pernameHTHpPYIOT KpPUTEPHUHM, OCHOBAHUS W IPEAEIBI UMEHHO 3TOrO IMOHATHS.
[Ipex e Bcero, OHU JIOCTaTOYHO MOAPOOHO TpesacTaBieHsl B miaBax 10, 12, 14 YK
PO, NuauBuayanu3anusa HaKa3aHWs, TAKXKE KaK U WHIWBUyaIU3aldsl YyTOJIOBHON
OTBETCTBEHHOCTH B LIEJIOM, JIEKUT B OCHOBE IMPHUHILMIA F'YMaHU3Ma, IMOCKOJIbKY Ty-
MaHHBIMH CIIOCOOAMHU M BUJAaMU HaKa3aHWUU MPU3HAIOTCS TOJBKO T€, KOTOPBIE B TEp-
BYIO OY€pe/ib MPUMEHEHBI C YUETOM MHIAUBUIYATbHBIX OCOOEHHOCTEN MPECTYTICHUS
U crienu(puuecKkux JINYHOCTHBIX OCOOEHHOCTEH, TO €CTh CO BCEMU 00CTOSATEIHLCTBAMU
YTOJIOBHOTO TpecTyruieHus. HeoOXoauMOCTh CTporol MHAMBHUAYyalW3allid Haka3a-
HUM 00yCIIOBJIEHA B MEPBYIO OUepeab OOJBIIUM Pa3HOOOpAa3UEM PETYIUPYEMBIX YTO-
JIOBHBIM MPAaBOM OOIIECTBEHHBIX OTHOIIECHUHU. JJisi Ha3HAYEHUS aJIeKBaTHOTO U Tpa-
MOTHOT'O HaKa3aHHsl HEMIPEMEHHBIM YCIIOBUEM SIBIISIETCSl YCTAHOBJICHUE B YTOJIOBHOM
MIpaBe LIMPOKOTO MEPEUHs Pa3IMYHBIX BUJIOB YIOJIOBHBIX HAaKa3aHWU, KOTOpPbIE UMe-
I0T PAa3JIMYHYI0 CTENEHb BO3MOXKHOCTH KapaTelbHOIO0, MPEeaynpeauTeIbHOTO BOCIIHU-
TaTeJIbHOTO Xapakrepa. IMEHHO MOATOMY B JEHWCTBYIOIIEM B HACTOSAIIEE BPEMSI yTo-
J0BHOM 3akoHonarenbeTBe PO (ctathsa 44 YK P®) npenycMOTpeH nepedeHb, BKIIO-
YaIoIIUi B ce0sl Ceayronue BUAbl HaKa3aHUM:

1) mrpad;

2) NuIIeHUE MpaBa 3aHUMATh OMNpEJIeICHHbIE JOJKHOCTH WJIU 3aHUMAThCS OIl-
pPEIEICHHOMN AEATEIbHOCTHIO;

3) nuIIeHHe CIenUaIbHOTO, BOMHCKOTO WJIM TMOYETHOTO 3BaHUS, KJIACCHOTO
YUHA U FOCYJIapCTBEHHBIX HArpas;

4) oOs3aTenbHbBIE pabOTHI;

5) ucnpaBuTeIBHBIE PAOOTHI;

6) orpaHMYEeHHUE TI0 BOCHHOM CITy»K0¢;

3 yronosuprii kozmexe Poccmiickoit dexepamuu ot 13.06.1996 Ne 63 — ®3 (pex. ot 29.05.2019) // CoGpanue 3aKoHO-
narenbeTBa PD. 1996. Ne 25. Ct. 2954.
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7) orpaHu4eHNE CBOOOIBI;

8) mpuHYIUTENHHBIC PAOOTHI;

9) apecr;

10) conepxanue B ITUCHMIUIMHAPHON BOMHCKOM 4acTu;

11) nuieHne cBOOOIBI HA ONIPENENEHHBIN CPOK;

12) noxu3HEeHHOE JUIIIEHUE CBOOO/IBI;

13) cMepTHAs Ka3Hb .

B cBoto ouepens B cooTBeTCTBHM €O cTaTheit 45 YK PO BhilienepeurciieHHbIE
HaKa3aHUs pa3AeiAI0TCS Ha OCHOBHBIE, IONOJIHUTEIbHBIE U T€, KOTOPbIE MOTYT MpPH-
MEHATHCS KaK B KQU€CTBE OCHOBHBIX, TAK U B KaueCTBE JOMOIHUTENIbHBIX. Bece nepe-
YUCJICHHBIE BHUJIbl HAKa3aHUM Pa3JIMYHbI IO CBOEMY COAEPKAHUIO, XapaKTepy, CTPO-
rOCTH, CleUU(HUKE UX UCIIOTHEHHUS U BO3MOXKHOCTSAM BO3JCHCTBUSL HA OCYXICHHBIX.
CreneHb pa3BUTOCTU CUCTEMbl HaKa3aHUU B MEPBYIO OYEPEb BIMUSIET HA OOBEKTHUB-
HOE IPUMEHEHUE K JIMILY, COBEPILMBIIEMY IIPECTYIUICHHE, MEPBI YTOJIOBHOIO HaKa3a-
HUs1, HA3HaYaeMoil B CyZIeOHOM NOpAJIKE. Y CTaHOBJIEHUE B YIOJIOBHOM IPaBE pa3HoO-
oOpa3HbIX BUJOB HAKa3aHWM SIBJISETCS OCHOBOIIOJIATAIOIIMM MPU3HAKOM HCUEPIIbI-
BAIOILIETO MEPEYHS YTOJIOBHBIX HAKA3aHHM.

1.2 Ileab u cymHocTh Haka3aHuii B Kurae

OTIUYUTENbHON 0COOEHHOCTHIO (POPMHUPOBAHUS 3aKOHOTBOPUYECKUX U IMPaBo-
BBIX aKTOB SBJISIETCS, B IEPBYIO OUYEPE/b, TO, YTO KAXA0€ rOCYJapPCTBO ONMUPAETCI Ha
pa3IuYHbIE HCTOPUYECKH CIIOKUBLIMECS IPABOBBIE CUCTEMBI U KAK CJIEJICTBUE HOPMBI
YTOJIOBHOTO MpaBa, KOTOPbIE YCTAHABIMBAIOT U PErJAMEHTUPYIOT Ha3HAYEHUE U HC-
MOJIHEHHUE YTOJOBHBIX HakazaHuM. [ agekBaTHOW U OOBbEKTUBHOM OLIEHKH YPOBHS
3¢ (HEKTUBHOCTH OTEYECTBEHHOTO YTOJOBHOTO IpaBa, 0€3yCclI0BHO, HEOOXOAUMO U3Y-
YyaTh CNEeUU(PUKY 3aKOHOTBOPYECTBA M OIBIT MPABONPHUMEHEHHUS COCEACTBYIOIIMX
cTpaH. B HacToslee BpeMs MOBBIIIEHHBIM MHTEPEC MPEACTABIIAIOT CPABHUTEIBHO-
IIPaBOBBIE UCCIIEAOBAHUS UMEHHO a3MATCKUX CTPaH, KOTOPBIE, IEMOHCTPUPYS BBICO-

KHEC TCMIIbI 9KOHOMHNYCCKOI'O POCTA, IMOCTCIICHHO BBIXOASAT Ha 0osee BBICOKHE IO3H-

¥ yronosuprii kozmexe Poccmiickoit denepamuu ot 13.06.1996 Ne 63 — ®3 (pex. ot 29.05.2019) / CoGpanue 3aK0HO-
narenbeTBa PD. 1996. Ne 25. Ct. 2954.
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IIMA B MUPOBOH cucTeMme. B maHHOM ciydae HamboJiee aKkTyalbHBIM MPEICTABIISETCS
M3y4YEHUE COBPEMEHHOTO COCTOsIHMA cuctembl Hakazanud KHP. Kpome storo, onsit
Kurtas MoXeT nmpeisioskuth UHbIE METO/IbI 00pbObI ¢ mpecTtynHocThio, yeM CIIA u
cTpaHbl EBpombl, Ha KOTOpbIE TPAAUIIMOHHO OPUEHTUPYETCA OOJBIIMHCTBO TOCY-
JApCTB.

B nm060M rocynapcTBe BaKHYIO POJIb UTPAET €ro MpaBoBasi CUCTEMa, YTO MOXK-
HO cka3aTh U 0 Kurtae. UcciienoBanue xapakTepHbIX OCOOCHHOCTEN KUTAMCKON Tpa-
BOBOM CHCTEMBbI MO3BOJIUT POCCHUICKUM CIENMAIMCTAM IIy0)Ke MOHSTH JIEUCTBYIO-
M€ MEXaHU3MbI IPABOBOT'O PETYJIUPOBAHUSA U C YUYETOM ITUX 3HAHHUIN BECTU I'PAMOT-
HYIO TIOJIUTUKY COTPYJIHUYECTBA HE OCTaBJIsAsl O€3 BHUMaHUsI MHTEPEChl 00€UX CTpaH.
B Hacrosiiee Bpems npasoBas cuctema KHP BxirouaeT B ce0s xapakTepHbIE YEpPThI
npaBa CTPaH COLMAIMCTUYECKOW CHCTEMBI, HOPMbI TPAJUIIMOHHOTO (ApEBHEKUTAM-
CKOTr0) MpaBa, a Tak’Ke HEKOTOPhIE UMILIEMEHTUPOBAHHBIC TIPUHIIUIIBI U HOPMBI MEXK-
JYHAPOJHOTO TpaBa (BKIIOUECHUE MEXIYHAPOJIHO-TIPABOBBIX HOPM B HallMOHAIHHYIO
npaBoByto cucteMy). Ha ¢popmupoBanue Takoi crienupuyecKkoil MpaBoOBOM CUCTEMBI
OKa3aJiid BIIASIHUE MOJUTUKO-TIPABOBBIE U PEIUTHMO3HO-ITHYECKUE yueHus JIpeBHEro
Kwutast, Ho HECMOTps Ha TO, YTO OHU HE MOJYUYUJIU IUPOKOTO 3aKPEIUICHUS KOHKPET-
HO B JICUCTBYIOIIEM 3aKOHOJATEJICTBE, OHU JI0 CUX MOP CYLIECTBYIOT U IPUMEHSIOT-
Cs1 B KUTANUCKOM ITPABOTBOPUYECKON KYJIBTYPE U MPOSBISIOTCA B IPABOCO3HAHUMU.

CambIM BaXHbIM (haKTOPOM OKAa3aBIIIUM BJIMSHUE HA CTAHOBJIEHHUE MPABOBOM
cucteMbl Kutast sBIsi10Ch MPOTUBOOOPCTBO ABYX MOMIHEHINUX (UI0CO(CKUX yde-
HUN: KOH(YIIMAHCTBA M JIeTM3Ma, Ojarojaps HUM pPa3BWINCh HJICHHBIE OCHOBBI,
MPUHIUIBI 1 UHCTUTYTHI NipaBa Kuras, a Takxke crenupuyeckue MEXaHU3Mbl IIPaBoO-
npuMeHeHus. TpaaunmoHHoe npaBo Kutas B IEJI0M CKIaAbIBAIIOCh UMEHHO KaK yro-
JoBHOe mpaBo. OHO couerano B cede pa3nuuHbie chephl MpaBa, TaKue Kak OpayHO-
CEMENHBIC, TPAXKIAHCKHUE, PEJIUTHO3HBIE U JAPYTUE, YTO TOBOPUT O HAJIOTPACIEBOM
XapakTepe yroJIOBHO-TIPABOBBIX OTHOLICHUW. MIMEHHO B yroJIOBHOM ITpaBe Tak OT-
YETJIIMBO MPOSBUIICS MHOTOBEKOBOM CIIOP MEXAY JIETU3MOM M KOH(YIITMAHCTBOM: UTO
ABJISIETCA JIYUIIIUM CPEJICTBOM YCTAHOBJICHUS MOPSAJIKA — HaKa3aHHUE («CUH») WU MO-

payibHast HOpMa («JIT»).
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[Tonstue npectyrenus B JlpeBueM Kurtae B mepByto ouepeab ObUIO CBA3aHO C
IIPOSIBJICHUEM B TOM WJIM WHOW CTEIIEHHM IPECTYIHOM BOJIM YEJNOBEKa. 10T, KTO CO-
BEPILINJI IPABOHAPYIIEHUE, CUATAIICS YEIIOBEKOM «HU3KHM» U B IIEPBYIO OUEPEb €TO
«HU30CTh» ONPENEIIIACh TEM, YTO COBEpIIAs NMPECTYIIEHNUE, OH BBIPAXKAI IIPECTYII-
HYIO BOJIFO, KOTOpasi B 3aBUCUMOCTH OT TSKECTH NMPUYMHEHHOTO BpEAa U €ro Xapak-
Tepa SIBISJIACh PA3pYyLIMTENBHOM KaK JJIsl HEJIOr0 MUpa, TaK U, B YaCTHOCTH, JJIsl TOU
COLMAJIBHOM TPYMIIbI, K KOTOPOU OH OTHOcwiCs. Kak ciienctrue, Mepa BUHOBHOCTH U
CYpOBOCTh HaKa3aHMsl ObUIM CBSI3aHBI HE CTOJIBKO C XapaKTEPOM CaMOr0 MOCTYIKa U
TSUKECTBIO MPUYMHEHHOTO BPENA, CKOJIBKO C JTYXOBHBIM COCTOSIHUEM IIPECTYITHHKA,
HE CIIOCOOHBIM KOHTPOIHPOBATH CBOKO MPECTYITHYIO BOMIO .

B JlpeBnem Kurtae tepmMuH «06a0» MCHOJB30BAJCS B 3HAUEHUHU BO3JAsHUA 32
COBEPILEHHOE MPECTYIIEHHUE, 3TO B MEPBYIO0 OYepeb ObUIO CBSA3aHO C MEPEKUTKAMU
NEPBOOBITHOOOIIMHHOTO CTPOSI M MPEJCTABICHUSMU O BO3AAsHUU 10 MPUHLUIY Ta-
aroHa (KpoBHOM MecTH). OKOHYATENbHOE YTBEPKAECHUE TPATULIMOHHON CUCTEMBI ISl
TH HakazaHuil («y cun») B V—III BB. 10 H.3. ObLIO CcBsA3aHO ¢ ee (utocohckuM oc-
MBICJIEHUEM Ha OCHOBE HCIIOJIb30BAHMS CAKpaJIbHOM Yy JPEBHUX KUTaiIeB LU(pPbI
«maThy». [lepBoHavasibHO cucTeMa IATH HakazaHnui /[peBHero Kuras Bkimroudana B ce-
Os1 KJIeiiMeHune, oTpe3aHrne Hoca, OTpyOaHue OJHOM MM 00EUX CTYyMHEH HOT, OCKOTI-
JICHUE U CMEPTHYIO xasHp 0. He Bo Bce IIEPUOJIbl KUTAWCKOW UCTOPUU IISITh HaKa3a-
HUM OBLIM OJIMHAKOBBIMHM, B TIEPUObI PA3HBIX LIAPCTB CUCTEMA «y CHHY BBIKJIIOYAJIA B
ce0sl HECKOJIBKO MHBIE 3JIEMEHThI, UCKIIOUEHHUEM SIBJISUIaCh CMEPTHAs Ka3Hb, TaHHBIN
BUJI HAKA3aHUSI OCTABAJICSI HEM3MEHHBIM 3JIEMEHTOM. Takyke He0OXOJAUMO OTMETHUT,
YTO MEPEUYUCIICHHBIE MATh HaKa3aHUW, 0€3yCIOBHO, SABJISUIUCH KOCTAKOM Uil (hopmu-
pOBaBIIIEHCS cUCTeMbl Haka3aHui B Kutae, HO ObUIM JHIIBb YaCThIO MIUPOKOTO Kpyra
KapaTeJIbHbIX MEp, UCIOJIb30BaBIIMXCS Ha mpakTuke. HakazaHust ObLIM )KECTOKUMH,
TSOKKME HAKa3aHWs HA3HAYAIMCh JaXe 3a JIerTkue npecTtyruieHus. llonoxenns o
CMSTYAIOLINX BUHY OOCTOSITENIbCTBAX KacallCh TOJBKO JAETed M0 8 JIeT U CTapUKOB

crapme 70 ner. [IpoTuBonpaBHbIE OEWCTBUS, KOTOPHIE BKIKOYAIUCh B CIUCOK IIpe-

= Hcropust rocynapcrBa u npaBa 3apyOexHbix crpad / mox pen. H. A. Kpamenunnukosoi, O. A. Xuakosa. M. :
HOPMA, 2004. 4. 1. C. 44.
16 Kyuepa C. Ucropus, kynsTypa u npaso [pesnero Kuras. M. : Haranuc, 2012. C. 169.
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CTYIUICHHH, 3aBUCENIN OT Cyry00o CyOBEKTHBHOI BOJIM MMIIEpaTopa U OT JIOMHUHH-
PYIOLLEro BIMSHUS B pa3HblE MEPUOIbI BPEMEHHU MPABOBBIX KOHLEMIUN KOH]yIuaH-
cTBa U jeru3Ma. HakazaHue Ha3HA4agoCch U B COOTBETCTBUU C COCJIIOBHO-KJIACCOBBIM
TOJTOKEHHEM TPECTYITHAKA M MOTepIeBIiero’ . Jlenast BHIBOA O CYIIHOCTH H IEIIX
HakazaHus JpeBHero Kuras MOXHO OTMETHUTbH, YTO MOHATUS «UHAWBUIyaTU3aLUs
HaKa3aHMUs» KaK TaKOTO HE CYIECTBOBAJIO, HAKA3aHUs NMPUMEHSUIUCH 0€3 ydyeTa HH-
JTUBUTyaJIbHBIX OCOOCHHOCTEN MPECTYIUIEHUS M CHEHU(PUUECKUX JTUYHOCTHBIX OCO-
OeHHOCTEH (MOHATHUS «HEBMEHseMOCTh» B J[peBHeM Kurtae He cymiecTBoBalo), Haka-
3aHHE, TAKUM 00pa3oM, MPeCIeA0BaAI0 YCTPAIIAIOUIUE IIEIIH.

B nepuon CpenneBexoBoro Kurasi mpuMeHeHHE HaKa3aHUs TAKXKE UMEJO CBO-
€l LEeNbI0 yCTPAIIUTh NOTEHIIMAIBHBIX MPECTYIIHUKOB, HO TJIABHBIM OTJIWYHEM JIAH-
HOTO MEPHO/JIa SABJISUIOCH MPEACTABICHUE O TOM, YTO HaKa3aHUE CIIOCOOHO U MEepeBOC-
[IMTaTh BUHOBHOE B COBEPLICHUM IIPECTYILICHUS JMLO. /[aHHOE IpeacTaBieHue Ha-
qaJlo CKjiaabiBaThes eme B [peBHeM Kurae B mepuoj npaBieHUs AUHACTUM XaHb.
Nmenno B CpenneBexkoBoM Kutae mpowusolien nepexoi OT 0ObYHOTO MpaBa K KO-
(GUIUPOBaHHOMY 3aKOHOAATENbCTBY. DaKTUUECKH, CTaHJApTHAs «KJIACCHYECKas
dopMa «y cuH» ObuTa yctaHoBieHa npu quHactuu Cyit (581-618 rr.), B Hee BXOH-
JM: TIOpKa TOHKUMHU OaToramu (Tajkamu), MOpKa TOJCTHIMH Oartoramu (Tajakamu),
BBICBIJIKA, CCBUIKA M CMEpTHas Ka3Hb. lIpM NMpuMeHeHWH Haka3aHHs CTald y4YUTHI-
BaTbCsl BO3PACT M (PU3MUECKOE COCTOSIHHME JIMIIa BUHOBHOTO B IpecTyruieHuu. Jluna,
sBIIStOIMECS (PU3MUECKHU HETOJHOLEHHBIMHU, CTPAJAIoIIe OT CEphe3HbIX 3a0oseBa-
HUH, a TAaKKE€ UHBAJIHJIBI B CIy4ae COBEPILICHUS UMM IPECTYIUIEHUS, KOTOPOE Moapa-
3yMEBAJIO MPUMEHEHUE CMEPTHOM Ka3HU, MOTJIM BOCHOJb30BaThCsl CBOUM MTPaBOM Ha
CMsArYeHHe Haka3aHus. Ha Mepy HakazaHus Biusia COLMANIbHAs NMPUHAJIEKHOCTD
OCY)KIEHHOr0. B 9T0 BpeMs B 00IUX depTax chOPMUPOBATHCH KOHIEMIIHS BHHBL ;
NPECTYIUICHUS JEIUIUCh HAa COBEPILIECHHBIE C YMBICIOM U 0€3 HEro, MpecTyIICHHUs,
KOTOpbIE€ OBUIM COBEPUICHBI M0 OLIMOKE U APYTue), CTaJAUU COBEPUICHUS MPeCTyIlIe-

HUS (MIOKYIICHUE U COBEPIICHHOE, TO €CTh OKOHUYEHHOE MPECTYIUICHHUE), COyJacTHe U

v Kyuepa C. Ucropus, kynsTypa u npaso [pesnero Kuras. M. : Haranuc, 2012. C. 171.
'8 Keraanos E. . OcHOBEI cpeHeBeKoBoro Kutaiickoro npasa (VII-XIII 8s.). M. : Hayxa, 1986. C. 171-172.
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BU/JIbl COYYaCTHHUKOB.

OpHolt M3 0COOCHHOCTEH MPAaBONPUMEHUTENBHON MPAaKTUKH, Kak J[peBHero
Kuras, tak 1 CpeaHEBEKOBOTO, SBISIOCh AKTUBHOE NMPUMEHEHUE MPUHIUIIA aHAJIO-
TUU [IPY Ha3HAYEHUH Haka3aHus. Takoe akTUBHOE MCIOJb30BaHUE MPUHIMIIA aHAJIO-
ruu 6e3 ydera MHAMBUAYAIbHBIX OCOOCHHOCTEW MPECTYIUICHUS M crenuuuecKux
JMYHOCTHBIX OCOOCHHOCTEN HE JaeT IOPUIUYECKON TapaHTUU MpaB OCY>KIEHHBIX OT
IpOM3BOJA CyJa, a TakKe pacmupsieT chepy cyaeinckoro yemorpenus. Yaie Bcero
10 IPUHLHUITY aHAJIOTUU Ha3HAYaJIMCh OJIMHAKOBBIE HAKA3aHUS 34 Pa3HbIC 110 TKECTH
IPECTYIUIEHUS, YTO B CBOIO OUEPE/b SBIILIOCH HECIIPABEIJIMBBIM U HE TYMaHHBIM 10
OTHOUIEHUIO K OCYKJIEHHOMY.

[lepuon xuraiickoit ucropuu ¢ 1911 roga (cBepxenue nunactuu l{un) no no-
apineHus B 1997 romy coBpeMeHHOro YrosoBHoro kozaekca Kuraiickon Hapomgnon
Pecniy6niuku (nanee YK KHP) sBnsuics nepexoauasiM. Ero MoxHO oXapakTepu3oBaTh
KaK IIEPUOJI PEKOHCTPYKIIMHU U YCOBEPLIEHCTBOBAHUS YTOJIOBHOI'O 3aKOHOAATEIbCTBA.
B VYronosHowm ynoxenun 1912 roga Obuta nepecMoTpeHa CUCTEMa HaKa3aHW, B 4a-
CTHOCTH, U3 Hee ObLIM MCKIIIOYEHBI BCE TeJecHble HakasaHus. B 1928 roay Bsimien
VYronosusiil koneke Kutaiickoit Pecriyonuku (nanee YK KP), kotopelil ¢pakTuuecku
MPEACTaBIISLT COO0M MOJACPHU3UPOBAHHBIA BapUAHT YTOJOBHOTO yioxkeHus. B 1935
roqy Oblia BeimymieHa nepBas pefakuus YK KP, a B 1948 rogy ero BTopast penak-
must. YK KP cocrost u3 O6miert u Ocodbennoit wactent. Jlanawiii Kogeke ncneitan Ha
ceOe CyIIeCTBEHHOE BIUSHUE 3apyOexHOro mpasa psaa ctpad: Snonun, OpaHuuu,
Bensrun, Depmannn u Tommaumun . B 1957 roxy mocie obpasosanmst KHP Gbuia
NPEANPUHATA TEepBasl MOMbITKA KOAU(PHUKALKUHU YrOJOBHOTO 3aKOHOJATEIbCTBA, HO
npoekT YK KHP tak u we Obu1 npunst. Kogudukanumonasie paboThl OB BO300-
HOBJIEHBI TOJBKO B 70-e roasl. KosoccanbHblil TPy MPOBEAEHHBIX KOJIU(DUKAIIMOH-
HBIX pabOT ObUT peain30BaH MOCPEACTBOM mpuHATHs nepBoro B uctopuu KHP VYro-

JIOBHOTO Kojiekca B 1979 rofy, KOTOpsIii BeTymmin B cry ¢ 1 staBapst 1980 roma.

Y Bokmanun A. A., Heromuus O. E., Crenyruna T. B. Uctopus Kurtas: IpeBHocTh, CpenHeBekoBbe, HoBoe Bpemsi.
M. : Boctounas nuteparypa, 2010. C. 515.

2 Kyraiickas Haponnas PecnyOnuka: KOHCTUTYIMS W 3aKOHOJATeNbHBIC akThl / mon pexd. JI. M. I'ynomankoBa. M. :
Iporpecc, 1984. C. 337-338.
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Heo0OxoaumocTh mpoBeneHus eie 0JHON KOAU(PHUKAIMN YTrOJOBHOTO 3aKOHO-
JaTeNbCTBA Oblla CBsI3aHA C HECKOJIBKUMU (haKTOPaMHU:

1) mocne npunstus YK KHP 1979 rona B ctpane ObutH IPOBEACHBI CEPhE3HBIC
PKOHOMHUYECKHE MPeoOpa30BaHUsL, CBA3aHHBIE C JIETAIN3ALUUEN 3JIEMEHTOB PHIHOYHOM
HYKOHOMHKHU, KOTOPbIE B CBOIO Oouepeb TpeOOBaIu BHECEHUS] KOPPEKTHUPOBOK B YIro-
JIOBHOE 3aKOHOJIaTEIHCTBO;

2) n3-3a OOJBIIOTO KOJIMYECTBA HCTOYHUKOB (IOMHUMO YTOJOBHOIO KOJIEKCa B
rocyIapCcTBe MOCTOSSHHO MPUHUMAIIUCH JTOTIOJHUTEIbHBIC MPAaBUIA U YCTAHOBJICHHUS,
KOTOpBIE PETYIUPOBAIN OTACIbHBIC HANpPaBlICHUS OOPHOBI C MPECTYMHOCTHIO) YIO-
noBHOe 3akoHoaTenbcTBO KHP cTraHoBHIIOCH meperpy’eHHbIM, TPYJIHOOO03PUMBIM,
MPOTUBOPEUYHMBBIM U KOJUIU3UOHHBIM.

NMeHHO 3TH (aKTOpbl MPUBENIH K OCYIIECTBICHUIO 3aKOHOAATEILHON aKIUU B
dbopme coznanust ooHoBneHo BapuanTa YK KHP B 1997 roay, kotopslii aBiisieTcs ak-
TyaJIbHBIM M B HacToslee BpeMs. BaxkHo orMeTuTs, 4To B coBpemeHHoM YK KHP
OB yNpa3AHEH UHCTUTYT AaHAJIOTMH, KOTOPBIM A0JIT0€ BpeMsI IPUMEHSJICS B YTOJIOB-
HoM npaBe Kutas. B nannom YK KHP B cratbe 13 packpeiBaeTcsi OHATHE IPECTY-
wieHue»: «Bce nesHus, HaHOCSIIME Bpell TOCYAapCTBEHHOMY CYBEPEHUTETY, TEpPU-
TOPHAJIBHOM LEIOCTHOCTH M CIOKOMCTBUIO, HAIPABJIEHHBIE HA PACKOJ TOCYyAapCTBa,
MOJIPBIB BJIACTH HAPOJHO-IEMOKPATUUYECKOW TUKTATYpPBI, CBEPKEHUE COLUATIUCTUYE-
CKOT'O CTpOsl, HapylIeHUe OOIECTBEHHOIO U 3KOHOMHUYECKOTO MOPSAKa, YACTHOW HIIN
KOJUIEKTUBHON COOCTBEHHOCTU TPYJISALIMXCA Macc, MOCATAIOIINE Ha JIMYHYIO0 COOCT-
BEHHOCTb IpaX/laH, X JINYHBIE, IEMOKPATUYECKHE U MPOYME MpaBa, a TAKKE ApYyrue
HAHOCSIINE Bpes 00IIEeCTBY JIedHMs, 32 KOTOpble B HacTosimeM Konekce nmpeaycMoT-
PEHO YTOJOBHOE HaKa3aHWeE, SBISAIOTCS MpecTyIuieHusIMU. OJIHaKO SBHO MajO3HA4u-
TEJIbHOE, HEOMACHOE JIEIHUE HE MOKET ObITh MPU3HAHO npeCTynJIeHHeM>>21. B aroit
Xe riaBe cOpMyJIMPOBAHBI BCE MHBIE MHCTUTYTHI, UMEIOIUE OTHOIIEHUE K WHCTH-

TYTy NPECTYIUICHUS] — 3TO BO3PACT YrOJIOBHOM OTBETCTBEHHOCTH, BUHA, OOCTOSITEIb-

2! Vromosusiii koxexe Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
pamenus: 30.05.2019).
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CTBa, MCKJIIOYAIOIINE MPECTYMHOCTh JESHUS, COy4acTUe, KOPIOPATUBHBIE MPECTYI-
neHust. OOIIeCTBEHHAasT OMACHOCTh, KOTOPasi BO3HUKAET BCJICICTBHE COBEPIIICHHOTO
MPECTYIUICHUS, BBICTYIIAET OCHOBAaHWEM MPUBJICYEHHUS] BUHOBHOTO JIMIA K YTOJIOBHOM
OTBETCTBCHHOCTH.

I'masel 3 u 4 YK KHP nocBsiliieHbl HaKa3aHUIO U €r0 NMIPUMEHECHHIO, HO B HUX
HE COAEPKUTCS HU TOHATHS HaKa3aHUs KaK TaKOBOTO, HU XapaKTEPUCTUKH €ro Iie-
JIed, 0 HEM CKa3aHO JIMIIb, YTO OHO SBJISIETCS CPEJICTBOM JAOCTHXKEHUS 3a7a4 Y TOJIOB-
HOTO Kojekca. Bectn 60pp0y ¢ MpecTyIIEeHUSIMU TMOCPEJACTBOM NMPUMEHEHUS YTro-
JIOBHOTO HAaKa3aHWs B IEJSAX 3AlUThl TOCYIapCTBEHHOM 0€30MacHOCTH, OXPaHbI IO-
CYJIapCTBEHHOM, KOJUICKTUBHOM M YaCTHOM COOCTBEHHOCTH, 3alIUTHI MPaB JTUYHOCTH
— ocHOBHas 3a7aua YK KHPZ.

Hecmotps Ha 10, yTo B YK KHP He yka3aHbl ienn yronoBHOTO HaKa3aHUs Ha-
NpAMYI0, TTPOAHAJIU3UPOBAB €TI0 MOXHO CJelaTh BBIBOJI O TOM, YTO B HACTOSIIEE
BpEMsI TaKHE 11€JIM HaKa3aHUA KaK YCTpalleHWE NOTEHIHATbHBIX MTPECTYIMHUKOB U OT-
BpaIllCHUE WX OT COBEPIICHUS HOBBIX MPECTYIUICHUH, a TAKKE HCIPABICHUE OCYXK-
JICHHOTO JIMIla OCTalOTCA aKTyalbHbIMU. KuTalickoe 3aKOHOJATENIbCTBO MO CEH JICHb
KECTKO W HE3aMEJIUTENIbHO pearupyer Ha Jro00ro poja HapylIeHHs! MPaBOBBIX
npeanucanuii. Oco00 pa3BUT MHCTUTYT YTOJOBHOW OTBETCTBEHHOCTH, B KOTOPOM
OJIHO M3 IEHTPAJIbHBIX MECT 3aHMMAET MHCTUTYT CMEPTHOM kasHu>. HeBO3MOKHO
OTpHUIIaTh, YTO CMEPTHAs Ka3Hb U €€ MyOJMYHOE HUCIOJHEHUE Ha MPOTIKEHUU BCEr
ncropur Kutas BbICTyIaeT OpyJIHUeM JJisl YCTpAIICHUS MOTEHIMAIbHBIX MTPaBOHAPY-
mmreneir’.

Ham u3BecTHO, 4TO Haka3aHWE Ha3HAyaeTCs 3a MPECTYIJIEHUE, HO B JIIOOOM
ClIydae ajjpecaToM, HECYIIMM HaKa3aHWE, SIBJIACTCS JUII0, COBEPIIMBIIEE MPECTYILIEe-
Hue. CocOOHOCTh K MCHPABJICHUIO Y KaXJOT0 MPECTYNMHUKA MOXET ObITh pa3iuy-

HOM, KaK CJIeICTBHE HanboJiee CrpaBeiInBO 1 d(PPEKTUBHO Ha3HAYAThH Pa3HbIC HaKa-

22 YronoBHbIii Kozeke KuTaiickoii Hapopnoii PeciyOnuku : mpuHAT Ha 5-i ceccuu Beekuraiickoro coOpaHust Hapoa-
HBIX MIpeACTaBHUTENeH mecToro co3siBa 14 mapra 1997 rona [DnexrpoHHsIi pecype] / Poccuiickuii mpaBoBoi mopTan :
Bbubnuoteka [Namkosa : moiautuko-npaBoBast nHTepHET-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara 00-
pamenus: 30.05.2019).

3 Tpoumnckwuii I1. B. FOpunuueckas orBercTBeHHOCTh B npaBe Kuraiickoit Haponnoii Pecniyonmuku. M. | 1JIB PAH,
2011. C. 188.

2 Bruuypun H. SI. Kutaii B rpakxJaHCKOM M HpaBCTBEHHOM cocTostHuu. M. : Bocrounsrit lom, 2002. C. 136.
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3aHUS 32 OJIMHAKOBBIE IO TSHKECTH NMPECTYIUICHUSA. B TaHHOM cilyyae OJIHUM H3 sp-
KMX IIPUMEPOB SBIETCs HakazaHue 3a coydactue B npecrymiennd. B YK KHP mpe-
JyCMOTPEHBI PA3IUYHbIE IO BUJAM M CPOKaM HAKa3aHUs B 3aBUCHMOCTH OT POJIM U
y4acTHusl B TPYIIIOBOM MPECTYIICHUH. Takxke 37eCh He0OX0JUMO OTMETUTh, YTO Ha-
3HAUCHHUE HaKa3aHUsl MPOUCXOJIUT C YYETOM COLUAIBHO-AEMOrpadUuyecKux, COIU-
JIIbHO-POJIEBBIX U COLUAIBHO-TICUXOJIOTHYECKUX MMapaMeTpoB Ju4YHOCTU. B rnase 4
cratbe 78 YK KHP npencraBienb 00CTOATENHCTBA, MPU KOTOPHIX HAKA3AHUE MOXKET
ObITh cMsiryeHo: «OCYyXACHHBIM K HAI30pY, KPAaTKOCPOUHOMY apecTy, CPOYHOMY
JUIICHUIO CBOOOBI, 0€CCPOUYHOMY JIMIIICHUIO CBOOOIBI MPECTYIMHBIM 3JIEMEHTaM, €C-
JI1 OHU BO BpeMsl OTObIBaHMS HAKa3aHUs JCHCTBUTEIILHO PACKASIIUCh U U3MEHIINUCH K
Jy4iiemMy Ju00 UMEIOT 3aCIyTH, CPOK HaKa3aHUsI MOXKET ObITh CHIDKSH» .,

MOXHO BBIICIUTH €II€ OAHY LIEJb YrOJIOBHO HAKa3aHUS — BOCCTAHOBJICHUE
COIIMAJIbHOM CHPABEUIMBOCTU. JTO CIEAYET U3 OCHOBHOTO MPHUHIIUIIA, 3aKPETICHHO-
ro B YK KHP — Haka3zanue Bceryia JOJKHO COOTBETCTBOBATh TSYKECTH MPECTYILICHHUS,
TOJIBKO COBEPIIEHHOE MPECTYIUICHUE SIBJIIETCS OCHOBAHUEM YCTAHOBJIEHUS U MIPUME-
HEHUS HAKA3aHMUS.

1.3 IIpaBoBoe peryjinpoBaHHe CHCTEMbI HAKAa3aHHUI MO JAeHCTBYHOIIEMY
YK KHP

Hauunas ¢ konma 1978 rojga v BILIOTH /10 HACTOSIIETO BPEMEHM 3aKOHOa-
tesibcTBO KHP akTMBHO pa3BuBaeTcs, HO OCHOBHOE BHMMAaHHE, MPEXKIE BCEro, Ha-
MPaBJICHO HA MPUHITHE HEOOXOAMMBIX JIJISl YCIICIIHOTO PA3BUTUS CTPaHbl 3aKOHOB U
MOJ3aKOHHBIX HOPMATUBHO-TIPABOBBIX AKTOB, B YACTHOCTH MMEIOIIUX OTHOIIECHUE K
pEeryJIMpOBaHUI0 KPUMUHOTE€HHON OOCTaHOBKM B cTpaHe. [Ipu ocyiiecTBieHUun co-
BepIieHCTBOBaHUs yrosioBHoro npaBa KHP mocpeactBom mpeobpas3oBanmii B 3aKo-
HOJIaTEJIbCTBE CYIIECTBEHHOE BHUMAHUE YNIEISETCS TAKOMY MOHSITHIO KaK IOpUINYE-
CKasi OTBETCTBEHHOCTh. C TOUKHU 3PEHUSI KUTAWCKUX IOPUCTOB IOPUINYECKAsT OTBETCT-

BEHHOCTbH MIPU3HAETCS MOITHBIM (PAKTOPOM CIOCOOCTBYIONIUM OOECIICUCHUIO TOPSI/I-

% Vronosusiii kogeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
pamenus: 30.05.2019).
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Ka U COOJIIOJIEHUIO 3aKOHOB B rocyaapctse. ViMeHHo Gnaronapsi yCTaHOBICHUIO MeEp
IOPUIMYECKON OTBETCTBEHHOCTH B aKTax MPaBOTBOPYECTBA 3aKOHOAATENIb CTPEMHUTCS
00ecIeyuTh YCIEUIHOE MPOIBETAaHUE KUTAHCKOro rocyAapcTBa U JAOCTUYDL MOPSIKa
BO BCceX cepax )KU3HEeAEITeIbHOCTH.

N3yuenne yronosHoro npasa KHP BeicTymaeT nmpeaMeToM Hay4YHOTO HHTEpECA
U U3y4YEHUS MHOTUX HCCIe[oBaTesied B 00JIaCTH CPABHUTEIBHOIO MPABOBEACHUS, B
TOM uuciie Onaroaaps Tomy, uto npaBoasi cuctema KHP siBiisieTcst ojHO#M U3 HEMHO-
IMX CUCTEM, Pa3BUBAIOIINXCS B HACTOSILIEE BPEMS 10 TUITY COLMATMCTUYECKOTO Ipa-
Ba. OOpazoBanme Kuraiickoii Hapoanoit PecmyOmuku ObIJIO TPOBO3IIIAIIICHO
1 oxTs16pst 1949 roga. HecMoTps Ha 00JibIIOE KOJMYECTBO TPYIHOCTEHN, C KOTOPHIMU
MPUIUIOCH CTOJNKHYThCS pykoBoacTBY KHP, naumnas ¢ 1978 roma, korma Havancs
IpoLIECC peaau3alid W BOIUIOLIEHUS B KHW3Hb MOJHOMAcITaOHBIX pedopm, B Ha-
crosiee Bpemst KHP no6unach GecriperieIeHTHRIX YCIIEX0B KaK BHYTPU CTPaHBbI, TaK
Y Ha MEXJYHapOJHOU apeHe. Takon ycCleX MOCTPOECHUsS «COLMAaIN3Ma C KUTAWUCKOU
cnenuuKoi» ObUT AOCTUTHYT Oyiarojaps LeJoMy psiay (pakTopoB, Cpeid KOTOPBIX
MO>KHO BBIJICINTh CaMbli CYIIECTBEHHBIN: OCYIIECTBIECHUE COLMAIIMCTHYECKON MO-
JiepHU3auu 0e3 KOPEHHbIX U3MEHEHUN B CYIIECTBYIOIICH MPaBOBOW CHUCTEME rOCy-
JlapCTBa U CO3JaHUS PAJUKaIbHO HOBOW MPABOBOM CHUCTEMBI. PYKOBOACTBOM CTpaHbI
OBLJIO MPUHATO PEIICHUE MOUTH IO MyTH 3aMMCTBOBAHUS CaMOT0O JIyUIIEro U3 HOpMa-
TUBHO-TIPAaBOBOM 0a3bl JPYruX CTpaH MpPU COXPAHEHHWU CBOMX CHEU(UYECKHX Ha-
MMOHAIBHBIX Tpaauiuil. BeiOpanusiii 3akonogatenem KHP myts mpeoOpazoBanus
IIPaBOBOI CUCTEMBI, B MEPBYIO OYEpPEelb, HE MEHSIET OCHOBHOM CYIIHOCTH CTPOS, IMO-
MoTaeT peopMUpPOBATH U YCOBEPUIEHCTBOBATH €T0 B BHIOPAHHOM pYyCII€, a TAKKE SB-
JIsIeTCs HanboJiee MAISIIM UTS YICHOB FOCYIapCTBa’ .

CoBpemennbiii YronoBHbl kojekc Kurtaiickoii Haponnoit PecriyOnuku ObLa
yTBepxaeH 14 mapra 1997 roga Ha 5 ceccuu 8 co3biBa HapogHoro HalmoHaIbHOTO
coOpaHHs B CBSA3U ¢ OBICTPO MEHSIIOMICHCS SKOHOMHYECKON U COIMAIBHOM 00CTaHOB-

KOI>'I, d TAK)KC aKTHMBHBIM PAa3BUTHCM YI'OJIOBHOI'O IIpaBa B MMOCIICAHUEC ACCATUIICTHUSA. B

2% Tpoumnckuii I1.B. DBomonunst npaBoBoii cuctemsl Kuraiickoit Hapoapnoii Pecrry6muxu (1949-2018): mcropuko-
npaBoBoii acniekt. M. : BHK, 2018. C. 16.
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YK KHP 1997 rona B cratbe 3 Ob11 0(UIIMATBEHO MTPOBO3TIIANIEH MPUHITUAT 3aKOHHO-
CTH, KOTOPBIA B CBOIO OYEPEb OTMEHNII MHCTUTYT aHAJIOTUH, BKIIOUYEHHBIA B KOJeKc
1979 rona. Heo6xoamumMo 0TMETUTD, 4TO B pefakiuio 1997 roga ObLI0 BKIFOYEHO 00-
nee 300 cocraBoB npectyruieHni, kotopele He Bxoauiau B YK KHP 1979 rona, sto
OBLJIO CBSI3aHO, BO-TIEPBBIX, C MHTEHCUBHBIM 3KOHOMHUYeckuM pa3ButueM KHP, a Bo-
BTOPBIX, C MTOSIBJICHUEM HOBBIX BUJOB MPECTYITHOCTHU, CBSI3aHHBIX C TEXHOJIOTUYECKUM
pa3BuTHEM CTpaHbl. IMEHHO m3-3a pacmupeHus cepbl yroIoBHO-TIPABOBOTO PETY-
JUpoBaHMs, npexae Bcero B OcoOeHHO YacTu YTOJIOBHOTO KOJEKCa, MPOM30IILIa
OTMEHA MHCTUTYTA AHAJIOTHM W 3aKPEIUICHHE MPUHIMIIA 3aKOHHOCTH. Takxke BIep-
Bble B YK KHP Obu1 3ak0HOIaTE€NBHO 3aKpEIyIeH MPUHIIAI PABEHCTBA TpaxaaH Nepe
3aKOHOM (CTaThs 4) U MPUHIUI cripaBeIUBOCTH (cTaThs 5 YK KHP)27.

Kak cnenctBue, MOXHO caenaTh BbIBOJI, 4To BrepBbie B YK KHP Obinu 3ako0-
HOJATEJIbHO 3aKPEIUICHbl OCHOBHBIE JEMOKPATUUYECKUE IIPUHLIMIIBI YTOJIOBHOTO Ipa-
Ba. K HUM MOYKHO OTHECTH HACTYIUIEHHUE YIOJIOBHOW OTBETCTBEHHOCTH TOJBKO 3a
nessHus1, Kotopele npeaycmorpensl YK KHP u npsmo nponoprunoHanbHyro CBs3b Ha-
Ka3aHUs C TSHKECThIO U OOCTOSITENbCTBAMU MpecTyIuieHus. OTKa3 OT MHCTUTYTA aHa-
JIOTUU TIPaBa TaKkKe€ BXOJUT B UX YUCIIO.

Taxoxe, HEOOXOUMO OOpAaTUTh BHUMAaHUE HA TO, YTO B YTOJOBHOM KOJIEKCE
OBLITM 3aKpeIJICHbl MPOCTPAHCTBEHHO-BPEMEHHBIE PAMKHU JCHCTBHUSI YTOJIOBHOTO 3a-
KOHA M KPYT JIMI, K KOTOPHIM MOXET MPUMEHATHCS YTOJOBHOE 3aKOHOJATEIBCTBO.
Eme onnont xapakrepnou yepron YK KHP sBisieTcst oTcyTcTBHE MHCTUTYTA KCTpa-
JTALIAH.

Bo3pact, mo 1oCTHKEHUH KOTOPOTO JMUO MOJJIECKUT YTOJOBHOM OTBETCTBEH-
HOCTH 32 COBEpIIEHHOE NPECTYIJICHUE, YCTaHOBIIeH B cTtathe 17. [lo oOmemy npasu-
Jy OH cocTaBiisieT 16 jeT. 3a coBeplIeHUE OTACIbHBIX HaOOJee TSHKKUX MPECTYTLIe-
HUH, 00IIIECTBEHHAs OTTACHOCTh KOTOPBIX OCO3HAETCS B O0Jiee paHHEM BO3pacTe, yro-

JIOBHOM OTBETCTBEHHOCTH nmoajicikart Jmnaa, J0CTUTTIUC K MOMCHTY COBCPHICHUA IIPC-

2" Vronosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX IIpeACTaBHUTENeH mecToro co3siBa 14 mapra 1997 rona [DnexrpoHHbIi pecype] / Poccuiickuii mpaBoBoi mopTan :
Bbubnmoteka [NamkoBa : moiautuko-npaBoBast nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (mata 00-
pamenus: 30.05.2019).
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crymienus 14 ner. 3ameruM, yto B penakuuu YK KHP 1997 rona uncno npecryme-
HUM, 32 KOTOpBIE NMPEyCMOTPEHO YrOJIOBHOE HakazaHue ¢ 14 no 16 sier, cokpaileHo,
K HUM OTHOCSITCSA YOUNCTBO, MPUYMHEHUE TSHKKUX TEJIECHBIX MOBPEXKIACHUHN, H3HACU-
JIOBaHKe, TPabek, pacIpOCTPaHeHNE HAPKOTHUKOB, IIOKOT, B3PHIB U OTPABICHHE .

Cornacno cratbe 18 YK KHP K yrojsoBHO OTBETCTBEHHOCTH MOKET OBITh
MIPUBJICYEHO TOJIBKO BMEHSEMOE JINIO. B TaHHOW CTaThe TaKKe COAEPIKUTCS HOBAs
HOpMa 00 YrOJIOBHOM OTBETCTBEHHOCTH JIMI], IEPUOJAUUYECKU CTPAJAIOIINX MICUXUYE-
CKUMH pPacCTPOMCTBAMU, NIPU COBEPILICHUU MMU OOIIECTBEHHO OIACHBIX JESHHUI B
COCTOSIHUM BMEHSIEMOCTH, €CJIA JIMIO COBEPIIMIO MPECTYIUICHUE B MEPUOJ PEMMUC-
CHH, TO OHO TOJJIEKUT YTrOJOBHOM OTBETCTBEHHOCTH. B 3TOM K€ cTarhe eCTh MOJOo-
YKEHHE YKA3bIBAIOIIEE, UTO COCTOSHUE AJIKOTOJIBHOTO OMbSIHEHUS HE MCKIIOYAET YIro-
JIOBHYIO OTBETCTBEHHOCTb.

Cornacio YK KHP k oOGcTosiTennbcTBaM, UCKIIOYAIOIIUM MPECTYMHOCTh Jesi-
HUSI, OTHOCATCS TOJIBKO JIBa OOCTOSITEIbCTBA!

1) HeoOxomuMmast obopona (craths 20 YK KHP);

2) kpaiimsist HeobxomuMocTs (cratbs 21 YK KHP)Z,

Eme onunm HoBmiecTBOM, BBeAeHHBIM B YK KHP 1997 rona, saBnsercs ycra-
HOBJICHUE YTOJIOBHOW OTBETCTBEHHOCTU IOPUIMYECKUX JIMI] 32 KOHKPETHbBIC BHJIbI
MpECTYIJICHUH, nepeuncieHHbie B OCOOEHHOM YacTH U UMEHYeMble KOPIOPATUBHBI-
MU TIpeCcTyIuieHUusIMU. Haio oTMEeTUTh, YTO KOHIIENIMS YTOJIOBHON OTBETCTBEHHOCTH
IOPUJIMYECKUX JIUI] SBJISIETCS OTHOCUTEIILHO HOBOW JIJI1 KUTACKOTO YTOJIOBHOTO Tpa-
Ba U pa3BUBAETCS HEMHOTUM OoJjiee TpexX AecITKOB JieT. [loHsTHe 10opuanyecKkoro au-
11a B KATAMCKOM MpaBe BIIEPBbIC MOSABUIOCH TMoOcie NpUHATHS OOIMX MOJ0KEHUN
rpaxaanckoro npasa KHP 1986 ronasoz «HOpuanyeckuMu JTUIAMM SBJISIFOTCS Opra-

HHU3alUU, KOTOpbIe 00JaJaroT Tpa)XITaHCKOH MpPaBOCIOCOOHOCTHIO M TPaKIaHCKOM

%8 YronoBHEIi KoeKe Kutaiickoit Hapognoit Pecniy6nmku : mpuHAT Ha 5-1 ceccuu Beekurtaiickoro coOpaHust Hapoa-
HBIX MPEICTaBHUTENEH IecTOro co3siBa 14 mapra 1997 roxa [DnexTponnsiii pecype] // Poccuiickuii mpaBoBoit mopTai :
bubauoreka IMamkoBa : MOJIMTHKO-TIpaBoBas MHTepHET-OMOMMoTeka. URL : https://constitutions.ru/?p=403 (xara 00-
pamenus: 30.05.2019).

9 Tam sxe.

%0 O6ime monoKeHHs rpakaaHckoro npasa Kuraiickoit Hapoauoii Pecniy6nuku : npuHsTh Ha 4-it ceccun Beeknraii-
CKOro coOpaHus HApOAHBIX IpeacTaBuTeNeil mecroro co3biBa 12 ampens 1986 roga [DnektponHsiid pecype] / 3akoHo-
narenbcTBo Kuras : oduu. caiit. URL : http://chinalawinfo.ru/civil_law/general_principles_civil_law (mara oGparue-
Hust: 30.05.2019).
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JI€ECIIOCOOHOCTBIO, CAMOCTOSITEIPHO COTJIACHO 3aKOHY MPHOOPETAOT TPaKIaHCKHE
mpaBa M HECYT TPaKIaHCKUE 00sS3aHHOCTW». KopropaTuBHBIE MTPECTYIICHUS HE ObI-
nu u3BectHbl YK KHP 1979 roaa, co3gaHHOMY B yCIIOBUAX JIAHOBOW SKOHOMUKH, U
TOJIBKO MEPEXO0J K PIHOYHONW IKOHOMHUKE 00YCIIOBHII BKJIIFOUEHUE TAHHOW KaTeropuu
MPECTYIUICHUH B JEUCTBYIOMMN YTOJOBHBIN Kojaeke. Ctathamu 30 u 31 onpeneneHsl
OCHOBAHHUS W TOPSAIOK HACTYIUIEHUS YTOJIOBHOM OTBETCTBEHHOCTH IOPUIUYECKHUX
Jull. 3a COBEPIICHUE TAKOrO NPECTYIUICHUS HOPUAUYECKOE JIMIO0 HAKa3bIBACTCS
mTpadomM, a pyKOBOJIUTETU U APYTHUE JHIA, HEMOCPEICTBEHHO BUHOBHBIE B COBEP-
HICHUMU TPECTYIUICHUH, IMOJJIC)KAT YrOJIOBHOW OTBETCTBEHHOCTH IO COOTBETCTBYIO-
M cratbaMm YK. Hamnune B YK KHP HOpM 00 yrosioBHOM OTBETCTBEHHOCTH HOPU-
JWYECKUX JIUI] CBUJIETEIICTBYET O CTPEMIICHUU 3aKOHOJATENSI aKTUBHO M CUCTEMHO
IIPOTUBOJEHCTBOBATh OPIraHU30BAHHON 3KOHOMHYECKOW MPECTYMHOCTH U O0ecnedu-
BaTh MHTEPECHl 001IecTBa B cpepe HAIMOHAIBHOM, B TIEPBYIO OYepeb SIKOHOMUYE-
CKOH, 6€30MacHOCTH.

Eme pa3 ormetum, uto B YK KHP nonsAtHe Haka3aHus HE pacKpbIBA€TCs B BU-
JIe OTpEIETEHUs, O HEM CKa3aHO JIMIb, YTO OHO SIBJSIETCS CPEACTBOM JIOCTHKECHUS
3amad YronoBHOro koxaekca. Cucrema Hakazanuil B YK KHP nmocrpoena mocpenct-
BOM PACIOJIOKEHHUS PA3JIMYHBIX BHJIOB HAKa3aHUU B OMPEACICHHOM MOPSIKE: OT Me-
Hee TSOKKUX K Oosiee TsoKkuM. OCHOBHBIMU 3a7lauaMM CHUCTEMbl HaKa3aHUM, ompese-
JSIOUAMU €€ 3HAYUMOCTb JJIs1 YTOJIOBHO-TIPABOBOM CUCTEMBI B LIEJIOM, SIBIISIFOTCS:

1) ycTaHOBJIEHUE BHJa, XapaKTepa, CoAepKaHus, 00béMa, pazMepa U mpejea
HaKa3yeMOCTH OOIIECTBEHHO-OMACHBIX JESHUM, MPU3HAHHBIX YTOJOBHBIM 3aKOHOM
MPECTYIUICHUSMU;

2) yCTaHOBJICHUE YCIIOBHI, MPEICIOB U MOPAIKA IPUMEHEHHUS OTICIbHBIX BHU-
JIOB HAaKa3aHUHU.

Nmenno Takum 00pa3om o0ecreuynBaeTcs €IUHCTBO BCEW KapaTeabHOM MOJU-
TUKH B Oopb0e ¢ mpecTynHocThi0. B cucreme nakazanmii YK KHP nakazanus mon-
pa3AeISItOTCsl Ha OCHOBHBIE U JonojHuTeNbHbIe (T71aBa 3 ctathsa 32 YK KHP), Beije-
JISAIOT 5 OCHOBHBIX BUJIOB HakazaHui (ryaBa 3 craths 33 YK KHP) u 3 Bunga nomnos-

HuTenbHbIX (Ty1aBa 3 craths 34 YK KHP). [lononHuTenbHBIE BUIBI HAKA3aHUW MOTYT
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IPUMEHATHCA CaMOCTOSTENbHO. K MHOCTpaHHBIM Ipa)KJaHaM, COBEPIUMBIINM IIpe-
CTYIUIEHUE, B Ka4€CTBE CAMOCTOSATEIbHOM WJIM JOIOJHUTEIIBHOM MEpbl HaKa3aHUs
MOYET IPHMEHSTHCS BBICBUIKA H3 CTPAaHBI- -

Cornacno cratee 36 rnaBel 3 YK KHP B cinyuae, ecniu nuo cBoum npectyn-
HBIM TOBEJACHUEM HAHOCUT PKOHOMHYECKHUH yIIepO, KpOME YroJIOBHOW OTBETCTBEH-
HOCTU K HEMY IMPUMEHSETCA €UI€ U I'PAXKJAHCKass OTBETCTBEHHOCTb, BBIPAKCHHAS B
BHJIE KOMIIEHCAIlMU MarepuaibHOro yimiepoOa. IIpu 3ToM oOCyXIeHHbIH, HECYIIU
IPAXKIAHCKYIO OTBETCTBEHHOCTh B BUE KOMIIEHCALIUH, OJJTHOBPEMEHHO HAKa3bIBACTCS
mrpadom. [lpu ucronHeHnr NTaHHOTO HaKa3aHWUsS MPUOPUTETHI PACcCTaBICHBI TaKUM
0o0pa3oM, 4TO OCYKJICHHOMY B MEPBYIO OYepelb HEOOXOAMMO BBIMOJHUTH 00sI3aH-
HOCTb I10 BBIIIJIATE KOMIIEHCALIUU 33 TPUYMHEHHBIA SKOHOMUYECKUNA BPE/I.

Takxxxe HeoOxoaumo otMeTuTh, 4To B YK KHP 1997 rona yxecroueHn uHCTH-
TyT peunauba npecryrmenuil. B YK KHP 1979 ropa peuuauBuctamMu npu3HaBajiuch
JIUIa, KOTOPBIE MOCTIE OTOBIBAHUS CPOKA HAKa3aHMs JTUOO aMHUCTUU COBEPIIWIN TTO-
BTOpPHOE TpecTyIuieHue B Teuenue 3 net. B nacrosmem YK KHP nanubiii cpok yBe-
JMYEH J10 5 JIET U YTOYHSIETCS, YTO B TaKOM CIlIydae PelUIUBUCTHI MOJJIeKAT Oosiee
CTPOroMYy HaKa3aHUIO.

B craresax 68 u 78 YK KHP packpbiBaeTcsi O4€Hb BaKHOE JJISI MEXaHU3Ma UC-
MOJIHEHUSI HAKa3aHUs MOHSATHE — «UCKYIJIEHHE BUHBI 3acCiayramm». JTa KaTeropus
BBICTYIAET CMSTYAIOIIUM OTBETCTBEHHOCTb OOCTOSITENILCTBOM. Y CIIOBHOE OCYXACHHUE
MOET OBITh MPUMEHEHO JIMIIb B OTHOIICHUH OCY>KJEHHBIX, TPUTOBOPEHHBIX K ape-
CTY WJIH JIMILIEHUIO CBOOOIbI HA CPOK JI0 3 JIET, HO C YYETOM T€X OOCTOSITENIbCTB, YTO
MMEJI0 MECTO OBITh YHCTOCEP/IEYHOE PACKASIHUE BUHOBHOTO B COBEPILIEHHOM IMPECTY-
neHnn . BaHOH 0COGEHHOCTIO YCIOBHOTO OCYX/ICHHUS SBIACTCS TO, YTO HE HPH
KAaKUX 00CTOSITENIbCTBaX OHO HE MOXKET ObITh MPUMEHEHO K PELIUIUBUCTY.

VY Cc10BHO-TOCPOUYHOE OCBOOOXKIEHUE MPUMEHSETCS B Clydae, €Clu OCYXKICH-

HBIA K CPOYHOMY JIMIICHUIO CBOOOIbI OTOBLI MOJIOBUHY U 00Jiee CpOKa HaKa3aHus, a

3! Vromosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceekunraiickoro coOpanust Hapo-
HBIX TpeCTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : monautuko-npaBoBast nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara 00-
pamenus: 30.05.2019).

%2 Tam xe.
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OCYXJCHHBIA K 0€CCPOUYHOMY JUIICHUIO cBOOOIBI — 10 1 OoJee JieT, mpu 3TOM pac-
KasuICs M MCTIPABUIICS, @ €T0 OCBOOOXKICHHE HE TPEJICTABIISECT OMACHOCTH JIJIsl O0IIIe-
cTBa. /laHHas Mepa He MPUMEHSETCA K PEUUIUBUCTAM, & TAKKE OCYKJICHHBIM K JIU-
meHuto cBo0oab! Ha 10 u Gomee JeT, K MOKU3HEHHOMY JIUIIICHUIO0 CBOOOIBI 32 YOUTi-
CTBO, B3pbIB, pa300ii, N3HACKUIIOBaHUE, TOXUIIEHUE YEIOBEKa U JIPYyTrue HaCUIbLCTBEH-
Hble npectymuienus (cratbs 81 YK KHP)33.

BaxxHo otMeTuTh, yTo B yrosoBHoM npase KHP Gosbiioe BHUMaHME ynenser-
Cs 3alIUTE COBPEMEHHOM 3KOHOMUKHU. [locne 1979 roma oqHUM U3 CTEpKHEN YyronoB-
HOTO 3aKOHOJATEIhCTBA SBIISIOCH PAa3BUTHE MPABOCYIUS B chepe IKOHOMHYECCKUX
MpecTyIUIeHuM. B CBsI3M ¢ peanusanueit B cTpaHe miiaHoBol 3koHomukn YK KHP
1979 roma umen cBOM XapaKTepHblE OCOOCHHOCTH. B 3TOT McTOpMYecKuil nepuon
pPOCT 3KOHOMHKHU OBLJI HEBEJIMK, YTO OOYCJIOBIMBAIIO OTHOCHTEIBHO HEOOJIBIIOE KO-
auyecTBO 3koHommuueckux npectymieHnii. B YK KHP 1979 ropga HacuutsiBasioch
b 16 cratei, KacaloMUXCs IPEeCTyIUICHHH B 9KOHOMIUecKoi chepe™. B mepuox,
KOrJla IJIAHOBasi YKOHOMMKA CTalla YXOJWTh HAa BTOPOW IUJIaH, a TJIAaBHOW 3ajayeu
CTpaHbl CTall EPEXO] K COLUATUCTAYECKON PHIHOYHOW SKOHOMHKE, OHA CTalla Io-
CJIeIOBATEIbHO Pa3BUBATHCS, HaUYaId OTKPBIBATHCA (DMHAHCOBBIN U TOBAPHBIN PHIH-
KM, KaK CJIEJICTBUE, BO3POCIO KOJIUYECTBO MPECTYIICHUH B IKOHOMHUYECKOU cdepe.
CoOOTBETCTBEHHO, YTOJIOBHOE MPaBO JOJKHO OBLIIO KaK-TO OTpearupoBaTh Ha JaHHBIC
n3MeHeHus1. B orBeT Ha 310 B YronoBHOM koxekce KHP 1997 roma mosiBuiace 61
CTaThs ", KACAIOIIASCS MPECTYIUICHHI MPOTHB COLHATHCTHYECKOr0 PHIHOYHOTO KO-
HOMHUYECKOro nopsigka. C cOCTOSTHUEM 3aKOHHOCTH B c(pepe IKOHOMHUUYECKUX OTHO-
menuii B KHP HenmocpencTBeHHO cBs3aHa MpoOjemMa MPOTUBOACUCTBUS KOPPYILIMH
nopkHOCTHRIX JHIl. CorimacHo crathe 382 YK KHP He3zakoHHOE mpucBoeHHE 0011Ie-
CTBEHHOTO MMYIIECTBA MPEACTABUTEIISIMU FOCYIAPCTBEHHBIX CTPYKTYp paclicHUBAECT-

Csl KaK KOPPYIIIMOHHOE NesHue. B cooTBeTcTBUU co cTaTheil 395 B ciyuae, eciu

% Yronosusrii kKozeke Kutaiickoii Hapomnoit Pecniy6nmku : mpuHAT Ha 5-# ceccuu Beekuraiickoro coOpaHust Hapoa-
HBIX TpecTaBUTeNeil mectoro co3biBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
bubnuoteka IlamkoBa : MOJUTUKO-TIpaBoBast MHTepHeT-OnOmroreka. URL : https://constitutions.ru/?p=403 (nata o6-
pamenus: 30.05.2019).

3 Mmamos 9. 3. YromosHoe npaBo Kuraiickoit Haponnoit Peciybnmku: teoperndeckne Borpockl O0mmeit yactu. M. :
Bocrounas nurepatypa PAH, 1990. C. 14.

% Axmerumn H. X. HUctopus yronosnoro npasa KHP. M. : n-T roc. u npaBa PAH, 2005. C. 208.
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pacxonbl pabOTHHKA TOCYIapCTBEHHON CTPYKTYPBI MPEBBIIIAIOT €r0 3aKOHHBIE TOXO-
JTbI, TO MY HEOOXOIMMO OOBICHHTH HCTOYHHK JOMONHATEBHBIX J0XO00B .

Baxunoii tenaenuueit yronosHoro npaBa KHP sBnsiercst ocyiecTBiieHUE OI-
THUMM3aLMKU CTPYKTYpPbI HAKA3aHUW, IPELYCMOTPEHHBIX B YTOJIOBHOM Kozekce. B YK
KHP 1997 rona Obuia onpeneneHa CTpyKTypa CaHKIMM B OTHOIIEHUHU Pa3IMYHBIX CO-
CTaBOB IPECTYIUICHUH, OJHAKO 3a HEKOTOPBIE NMPECTYIUICHUS MO-IPEKHEMY MOKET
OBITh HA3HAYEH JOCTATOYHO IIMPOKUI CIEKTp Haka3zaHuil. [locie oTMEHbI HHCTUTYTA
a”Hasioruu B yrojoBHoM npaBe KHP, Oe3ycnoBHO, 3amMeTHa TeHIEHLUs HAa3HAUYEHUs
YTOJOBHOIO HAKa3aHUs B BHJIE JIMIIEHUS CBOOOABI HA PA3JIMYHbIE CPOKHM 32 THUIIHY-
HBIE NPECTYIUICHUs. 3aKOHOAATEIbHBIE OPTaHbl B OTHOLICHUH LIEJIOTO psiia MPECTyII-
JIEHUH MpeyCcMaTpUBaOT BO3MOKHOCTh OIPEIENSTh CPOK JIMIIEHHUsI CBOOO/IbI, UCXO-
Il U3 00CTOATENBCTB JIeja, MPEAOTBpaIlas TEM CaMbIM Ha3HayeHUe 00Jiee CTPOroro
HAKa3aHUs, HECOOTBETCTBYIOLIETO TSKECTU COBepuUIeHHOro mnpecryruieHus. B KHP
CPOKH JIUIIIEHUS CBOOO/IbI B OCHOBHOM BBIpaXkaroTcs B 2, 3, 5, 7, 10, 15 romax 3akito-
YEHUS.

W3 BBIIIECKAa3aHHOIO MOYKHO CZENATh BBIBOJ, 4TO yrojoBHoe npaBo KHP sB-
JsieTCsl HauboJIee JKECTKUM 10 CPAaBHEHUIO C IPYTMMHU BUJAMU OPUAMYECKONW OTBET-
CTBEHHOCTH, HU OJHHUM BHJIOM OTBETCTBEHHOCTH KPOME IOPUAMYECKOM HE Ipeny-
CMOTpPEHBbI TaKUE BHUJbl HAKa3aHUM Kak JIMILEHUE CBOOOJBI U CMEPTHAas Ka3Hb. 3aKo-
Hoxatens KHP BegeT monuTuky yCUiIEeHHBIX MEP YTOJIOBHOM OTBETCTBEHHOCTH 34 CO-
BEpIIAeMbI€ B CTPAHE IPECTYIUIEHUA. Buabl Haka3aHUM, KOTOPBIE NPUMEHSIOTCS B
YTOJIOBHOM IIPABE, BCET/IA TSKEIEE M0 CPOKAM U pa3MepaM, YeM Te€ e BUIbI HAKa3a-
HUH B Ipyrux otpacisax npasa. Cucrema Hakazanuii B KHP nocrarouno pasHoobOpas-
Ha U oOuIMpHa, Onaronapst KECTKOM CHUCTeMe HaKa3aHWM yaaeTcs KOHTPOJIMPOBATH
KPUMHUHOT€HHYIO CUTYAIMI0 B TOCYJApCTBE C YUCICHHOCTBIO OoJiee MUJUIMApaa ye-
J0BeK. YronoBHoe HakazaHue B KHP ycranaBimmBaeTcs 3aKOHOM M IPUMEHSIETCS

TOJIBKO CYyAOM IIPpHU ITOMOIITH 0co0oro MMopsAaKa BBIHCCCHUA IIPHUTOBOPaA, OIIPpCACIIACMO-

% Vromosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moautuko-npaBoBast nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara 00-
pamenus: 30.05.2019).
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37
ro YroJIoBHO-TIponeccyajibHbIM Koaekcom KHP™'.

3 YronoBHO-TIponieccyanbHbli kojeke Kuraiickoit Haponnoit PecriyGnmku : mpunsT Ha 2-# ceccun Bcexuraiickoro
coOpaHus HapOAHBIX MIPEACTaBHUTENeH MATOro co3biBa 1 mronst 1979 roxa, ¢ nonpaBkamu, BHECEHHBIMH [locTaHOBIICHH-
€M, IpUHATHIM Ha 4-i1 ceccun Beekuraiickoro coOpaHust HApOAHBIX MpeJcTaBUTeNei BOChbMOro co3biBa 17 mapra 1996
[DnexrponHbIit pecypc] // 3aKOHOJATENbLCTBO Kuras : odwuir. CalT. URL
http://chinalawinfo.ru/procedural_law/law_criminal procedure (nara o6pamenus 30.05.2019).
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2 TIPABOBOE PEI'VJINPOBAHUE CYCTEMBI HAKA3AHWI B KUTAE

2.1 Cucrema naka3zanuii B /I[pesnem Kurae

JUtst TOro 4To0Bl PEKOHCTPYHPOBATH CTAHOBIEHUE W PAa3BUTHE BHUJIOB HaKa3a-
Huit B /IpeBHem Kutae B nepByro ouepesib HEOOXOIUMO ONPEIEIUTh OCHOBHBIE UCTO-
pudeckue nepuoasl GopMUpoBaHUs yrojoBHOTo mpasa B JlpesHem Kutae. B nannom
ciiyuae HauOoliee COOTBETCTBYIOIIEH OyAeT Ta mepuoau3allis, B OCHOBE KOTOPOU
JICKUT Pa3BUTHE TOCYIApCTBEHHO-TIpaBOBOM cucTeMbl JlpeBHero Kuras. OcHOBbIBa-
SCh Ha CPaBHUTEIBHO-UCTOPUYECKOM METOJI€ MCCIIEIOBAHUS T€MbI, UCTOpHIO [[peB-
Hero Kutast MOKHO pa3ienuTh Ha Mepuoibl, 0003HaYaeMble B HCTOPUYECKON JIUTEpa-
Type M0 UMeHH HapcTByronmx auaactuit: nepuos llan (Mup) (XV — XI BB. 10 H.3.),
nepuon Yxoy (XI — III BB. 10 H.3.). B cBOIO ouepens B nepuon YUxoy pasnuensercs Ha
nBa caMmocTosTeNnbHbIX dTana: Yynsirto (VI — V BB. 10 H.3.) 1 UxkaHbro — «0opro-
mxest napcetsy» (V — I BB. 10 H.3.). TpeTuil nepuo cBs3aH ¢ CO3/ITaHUEM IICHTpaJHU-
30BAHHBIX UMIIEpU B NiepHobl npaBieHus nuHactuid Huup u Xans (I B. 10 H.3. —
I1I B. #.3.)*°. KaskIplil U3 HEPEUHCICHHBIX [IEPUOLOB OKA3aJI CYIIECTBEHHOE BIIMSHIE
Ha CTAHOBJICHHE CHCTEMBbI HAKa3aHWU M (pOpMHUpPOBAHUE YroJoBHOro mpasa Kuras B
L[E€JIOM, HO BaXXHO OTMETUTh, YTO UMEHHO TPETUI Mepuo] paBieHus 1uHacTuil [{luHb
1 XaHb ChITpajl 0OCOOECHHYIO POJIb B 0DOPMIICHHH B 000COOJICHUN CUCTEMBI HaKa3a-
HUN KaK CaMOCTOATENIbHOTO MHCTUTYTa. IMEHHO B 3TOT Mepuo TpaaJullMOHHOE Ipa-
B0 Kuras ctano gopmupoBaThCcsi Kak yrojJoBHOE MPaBO, KOTOPOE CTAJI0 HOCHTH Ha-
noTpacieBoil xapakrep. HagoTpacneBoi xapakTep yroJIOBHOTO MpaBa BBIPAXKAJICS B
TOM, 4YTO OHO COYeTalio B cede pasznuuHble chepbl MpaBa, TaKUe Kak OpaydyHO-
CEMEHbIE, TPaXXIAHCKHUE, PETUTHO3HBIE U APYTHE.

B nepByto ouepear HEOOXOUMO OTMETUTh, UTO BCS MpaBoBas cucrema [[pes-
Hero Kuras dhopmupoBanack moj BIUSHUEM JBYX MOIMHBIX (UIOCO(DCKUX CHUCTEM:
koH(pyrmancTBa u ngeru3Ma. OCHOBOUW KOH(YIMAHCTBA SBISIIUCH MOPalb U ITHKO-

MOJIUTUYCCKUE JOIMAThI, & B OCHOBC JICTU3MA JICKAJIN ITOJJUTHUKO-IIPABOBLIC KOHIICII-

8 Hcropust rocynapcrBa u npaBa 3apyOexxHbix crpad / mox pen. H. A. Kpamenunnukosoit, O. A. Xunkosa. M. :
HOPMA, 2004. 4. 1. C. 48.
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IIUH, BKJIIOYABIIUE B ceOsl MpUMAT 3aKOHA M CUJbL. J[aHHBIE MAE0NOrMYecKrue KOH-
HENIMY HaXOAWIUCh B MPOTHBOOOPCTBYIOIIEM COCTOSIHUM O OTHOLIEHUH APYT K
JpYTy, B pa3Hble MCTOPUUYECKHE MEPUOJbI ODUIMATBHON TOKTPUHON TpEeBHEKHUTAM-
CKOTO TOCY/IapCTBA SBISUIOCH TO OIHO, TO Apyroe punocodekoe yuenue™,

Pa3BuTHE OpeBHEKMTAWCKOrO MpaBa MPOXOAWJIO B TpW 3Tama. [lepBblid 3Tan
(I1aHbCKO-UHBCKUU M paHHeuwkoycckuil Kutail) MOXHO OoXxapakTepus3oBaTh Kak Iie-
pHOJI, T/I€ KJIIYEBYIO POJIb B PEryJMPOBAHUU OOLIECTBEHHBIX OTHOIICHHI HIpaH
KOH(yIIMaHCKHE ITUUECKUE HOPMBI («JIKW»), KOTOPbIE OMpPEeeNsiiii OTHOIIEHHE K OC-
HOBOIIOJIAralonMM chepam >KU3HHM JPEBHEKUTAMCKOro oOIecTBa. JTO, B IMEPBYIO
ouepe/ib, OTHOIIEHHE K MPABUTENIO — BaHy, a TaK)K€ B3aMMOOTHOILIEHUS B cemMbe. B
OCHOBE JaHHBIX 3THUYECKHX HOPM JIEXKAJIO OYUTAHUE POAUTENIECH, CTAPIIUX, IPEKIO-
HEHUE Nepe]l 3HaThl0, IPETaHHOCTh CBOEMY NPABUTEINO — BaHy. JlaHHbIN 3Tan op-
MUPOBAJICS U Pa3BUBAJICS MOJ BIMSHUEM yueHUs Beiaukoro unocopa Kondyuus,
KOTOpBIN co3aan cBoe yueHue B VI B. 10 H.3. OcHOBHOI Hjeel KoH(]ylHaHcTBa SB-
JSI0Ch TOCTUKEHUE TAPMOHUHU, KOTOPOE BBICTYIIATO YCIOBHUEM BCEOOIIEr0 KOCMOT0O-
HUYECKOTO TMOPsIJIKA, JOCTUKEHHUSI paBHOBECUSI B MUPE M KaK CJIEICTBHE BCEOOILEro
c4acThd JIoAeH. ['apMOHNYHOE CyIIECTBOBAHUE JIOJIEH APYT C APYTOM OINPEAEACTCS
UX NOBEACHUEM, KOTOPOE JOJDKHO COOTBETCTBOBATH «ECTECTBEHHOMY HOPSAIKY», TO
ecTb 100poneTeny U Mopaiu. brarogaps co0Jt0IeHUIO TpaAuLUK U STUYECKUX HOPM
(«1m»), KOTOpBIE 3aKPEIUIAIOT B ceOe 00pa3 HIealbHOTO MOBEACHUS, OCHOBAHHOTO Ha
COOJIIOIGHUN 30JI0TOM CepeuHbl BO BCEM, MOIAEPKHUBAIICS «ECTECTBEHHBIN MOpPSI-
n0k» ™. KoHbyumii cuuTan, 49T0 AOCTHKEHHE TAPMOHHH B OOIIECTBE HEBO3MOYKHO
MOCPEJICTBOM MPUMEHEHUsI HakazaHui. HakazaHusi TOJMBKO yCyryOJsitoT KOH(IUKTHI
Y IPUBOJAT K BOSHUKHOBEHUIO IPOTUBOPEUHIA.

C nepuona YkaHpro Ha4MHAETCS BTOPOM OTaIl Pa3BUTHS JPEBHEKUTANCKOTO
npaBa. FIMEHHO ¢ 3TOro 3Tana Ha4WHAET YCWIMBATHCS POJIb MpaBa B TOCYAApCTBE,
HayrMHAeT (OPMUPOBATHCSA KOMILJICKCHAsI CUCTeMa HakazaHuid. Takke JaHHBIA Mepu-

O]l CBSI3aH C OKOHYATEJIbHBIM O(OPMIIEHUEM JIETUCTCKOTO yuyeHus 00 3(hHeKTUBHOM

% Bacuses JI. C. Kynbel, penurun, Tpagunnu B Kurae. M. : Jlomonocoss, 2017. C. 191.
* Bacumses JI. C. Hcropust penurnii Bocroka (penurno3Ho-KynbTypHBIE TpauLIUK U 001ecTBo). M. : Belcmias mkoina,
1983. C. 58.
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yIpaBJIECHUH TOCYJapCTBOM U ero HapoaoM. [llan SIH — OCHOBONOJIOKHUK YUESHHSI Jie-
TUCTOB YTBEP>KJAJ, YTO BJIACThH MPABUTENS ABISETCS a0COMIOTHON U MOJTYMHEHHUE €TO
BJIACTHU JIOJKHO OBITH OecrpeKocioBHBIM. [IpaBuTens Ha OCHOBAaHUU JTaHHOHN eMy a0-
COJIIOTHOM BJIACTHU MOJHOCTBIO KOHTPOJIHUPYET BCE C(ephl )KU3HU MOATAHHBIX, 3aKOH,
YCTaHOBJICHHBIN MPAaBUTENIEM, HE MOJUICKUT OOCYKICHHUIO. YTIPABIATh 3aKOHAMH, TO
€CTh HU3MEHATh, MEPEeCMATPUBATh U CO3/1aBaTh WX, MOXKET TOJIbKO MPaBUTEIb, €ro
BIIACTH HUKEM U HUYEM HE MOKET ObIThH Orpannyena.”’. YueHue JerucToB o BIACTH U
HACWJIMM («IIW») SBIISUIOCH OJHUM M3 OCHOBOIIOJIATAIONIMX COCTaBIISIONIMX BCETO
UJCOJIOTHYECKOr0 YUYEHHU JIETUCTOB. Bee 3aKoHBbI, AEMCTBYIONIME B TOCYAAPCTBE, UC-
MOJTHSUTHCH TIPY MTOMOIIH «IIIW», YTO SIBJSUIOCH CBOCOOPA3HBIM FapaHTOM YIIPAaBJICHUS
BCEMU CJIOSIMU OOIIECTBA U MOJAEPHKAHUS MOPSIIKA.

JlpyrumMu SpKUMHU TPEACTABUTEISIMU YYEHHUs JIETUCTOB, nmomumo [llan fIHa,
obun Isup byxait (IV B. 10 H.3.) u Xaub ®»i1 (Il B. 10 H.3.). bnarogaps co3ganHoi
BBIILICTIEPEUNCIICHHBIMU TEOPETHUKAMU JIETU3MAa TaKOW crienu(UuyecKoil, Xopouo ap-
TYMEHTHUPOBAHHON KOHIEMIMH JECIIOTHYECKOT0 ToCyIdapcTBa, OOOCHOBaHHOW €€
CTpPOMHBIM (YHKIIMOHUPOBAHUEM TIPHU YCIOBUU HEOTPAHUYEHHOU, aOCOJIOTHON Blla-
ctu npaButens, B [peBHem Kutae mponsonuio ycuieHHE Kak POJU MpaBa B LIETIOM,
TaK 1 B YTOJIOBHOTO TIpaBa B YaCTHOCTH.

Uro kacaercs HaKa3aHWM, TO JETUCTHI PUACPKUBAINUCH CICAYIOLIEN MO3ULIUU:
1[€J1€CO00Pa3HO BBIHECEHUE TSDKKOTO HaKa3zaHWs Jake 3a JIETKOe HapylleHHWe, Io-
CKOJIbKY TaKOW MEXaHHM3M BBIHECCHUS HaKa3aHUs MCKIIOYAeT B JajbHEHIIIEM BO3-
HUKHOBEHHE JaKe JIETKUX MPaBOHAPYIIEHUH, a €CIIU TaKue HapYIICHHs B TOCYIapCT-
BE OTCYTCTBYIOT, TO M TSOKKUM TPECTYIJICHUSIM BO3HUKaTh HEoTKyda. Hakazanme
pPOXKAAeT CHIly, CHJIa POXKJIAET MOTYIIECTBO, MOTYILIECTBO POXKIAET BIACTHOE BEJIU-
yhe, BIACTHOE BeJIMYME poXxAaeT OjarogaTe W goOponerens. M3 maHHON 1Henouyku
CIIE/IyeT, 9TO G1arogath U JOOPOIETENb POXKIACTCS U3 HAKA3AHHUS .

Tpertuii stan hopMHUpOBaHUS JPEBHEKUTANCKOTO MPaBa COBIAIAET C YCTAHOB-

o Py6un B. A. IIpoGnembl pa3BuTHs noiauTHdeckoil Mpicau npesHero Kuras B kaure JI. Bannepmepma «®opmuposa-
Hue siern3zmay // Hapoapst Azun n Appukn, 1968. Ne 2. C. 48-49.

2 Hcropust aTHYeckuX ydeHui : yueOHUK Juisd By30B / o pea. A. A. I'yceitnoBa. M. : Akanemundeckuid mpoekr, 2015.
347.
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JICHWEM BJIACTH JWHACTUHA XaHb. B 3TOT mepuoJ CHOBA BO3POXKIAETCA MHTEPEC K
KOH(DYIIMAaHCTBY — KOH(DYIIMAHCKUE MBICTUTENIH WCKAIH BO3MOXKHOCTH OOBEIUHUTH
cBOE yueHue ¢ jeruzmoM. OgHuM u3 Takux mbicautenei Obut Jyn UxyHiry, KoTo-
pBIl co3Aal MOJUTUYECKYIO0 MIpOorpaMMmy, MOCIHOCOOCTBOBABIINYIO BO3HHUKHOBEHHIO
HOBOTO YYEHHUSI — OPTOAOKCAIBHOIO XaHBCKOIO KOH(YIIMAHCTBA WU OPTOJOKCAIb-
HOTO UMIIEPCKOTO KOH(]YIIMAaHCTBA, KOTOPOE ObLIO OCHOBAHO HA CHMHTE3€ JIETU3Ma U
koH(pyrmancTBa. OCHOBOIIOIATAONICH HIeel HOBOTO yUCHHUS ObLTa KOH(YIIHMAHCKAS
KOHIIETILIUS. O HEPABEHCTBE JII0/Ie B 0OIIECTBE. DTO HEPABEHCTBO OINPEACIISIIOCH IO~
JIOM, BO3PAacTOM, COI[MAJIBHBIM MOJIOXKEHUEM, CTATYCOM B CEMbE. Takoe HEPABEHCTBO
YETKO PErIaMEHTUPOBAJIO MOBEACHHUE JIIOJCH B OOIIECTBE U B CEMbE MPU MOMOIIU
KOH(DYIIMAHCKUX 3TUYECKUX HOPM «im». JlyH UxKyHIly cUUTan BO3MOKHBIM MpUMe-
HEHUE HACWIMUS B LENAX YIPABICHUS FOCYAapCTBOM, a TAKKE HMCIOJIb30BAHUE JIETH-
CTCKOM CHCTEeMbl Haka3aHHH («CHH»). XaHbCKOE KOH(YIIMAHCTBO 3aMMCTBOBAJIO Y
[[Tan fIHa u upero coruaibHOM MOOMIIBHOCTH, 3aMEHUB MIPEIaHHOCTh UCKITIOUUTEb-
HO TIPABUTEIIIO BEPOil BO BCEMOTYIIECTBO KOH(PYIIUAHCKOTO YICHMUS .

B IpeBuem Kutae cymiectBoBano aBa TEpMHHA «HAKa3aHUS», IEPBBIA TEPMUH
— «0ao» MPUMEHSJICSA B TEX CIydasiX, KOrja peub Iia O BO3JasHUU 32 COBEPIICHHOE
npectyrieHue. Hakazanue kak BO3JasiHUE 3a MPECTYIUICHUE BBIPAXaIoCh B (opMme
KPOBHOM MECTH, TO €CTh HaKa3aHWE MO MPUHIHUIY TajluoHa JlaHHBIA TMPUHIMI ObLT
chopMUpOBaH B TEpUOJ MEPBOOBITHOOOIIUHHOTO CTPOs, COTJIACHO JAHHOMY TMPUH-
[IUITy HaKa3aHHE JOJDKHO ObLIO COOTBETCTBOBATH BPENY, MPUUMHEHHOMY COBEpPIICH-
HBIM TPECTYIUICHUEM. BTOPOIl TEpMUH — «CHH» UCTIOJIB30BAJICSA B CIy4ae, €CJIU PEUb
[UIa O HaKa3aHWM 3a COBEPILICHHOE NPECTYIUICHUE, YCTAHOBJIEHHOE 3aKOHOM JIPEBHE-
KUTANCKOTO TOCY1apCTBaA.

OKoHUaTeNbHOE YTBEPKACHUE TPAIUIIMOHHON cucTteMbl Hakazanuii B V-1 BB.
710 H.3. OBUTO CBSI3aHO ¢ €€ (PUIT0COPCKUM OCMBICIIEHHEM Ha OCHOBE HCIIOIh30BaHUS
CaKkpaJbHOU y NPEBHUX KUTaiIeB mudpsl msaTh. CHcTeMa NSATH HaKa3aHuii 6a3upoBa-

Jach Ha OCHOBOIIOJIAralolIeM MPUHLUIIE KATalCKoW (unocoduu: U3 msITH NPUPOI-

3 IMepenomos JI. C. KondyruancTso u ierusm B nonutudeckoi ncropun Kuras. M. : Hayka, 1981. C. 66.
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HBIX NEPBOAJIEMEHTOB (OrOHb, 3€MJIsl, METAILJI, BOJA, JIEPEBO) COCTOUT BCE CYIIEE.
NMeHHO MO3TOMY CUCTEMA «Yy CHUH», BKJItOYaia B Ce0s MATh BUAOB HAKA3aHUM: KIIEH-
MEHHE WJIM TaTyUpOBaHHE, OTPE3aHHE HOca, OTpyOaHuEe OAHOM MM OOEUX CTYIHEH
HOT, KacTpalMi0 U CMEPTHYIO Ka3Hb. llepeuncieHHble BUIIBI HAKa3aHUW SIBISUIUCH
OCHOBHBIMH, HO MPUMEHSJINCh U Jpyrue BUnbl HakazaHui. CornacHo «Hcropuue-
ckuM 3anuckam» («Lu 13u»), aBTopoM KOTOpBIX sBIsICA Chima L{sHb, XUBIIMI BO
I1-1 BB. 10 H.3., TOMHUMO TIATH TSDKEIIBIX HAKA3aHUHM TaKKe MPUMEHSIIACh CChUIKA; Or-
The 0aMOYKOBBIMU NAJIKAMU, B MEPUOJ TIPABJICHUS TUHACTUN XaHb JJisi OUThs CTaJH
WCITOJIB30BATh Pa3HbIE BUJIBI TTAJIOK: TOJICTHIC M TOHKHUE; OOpalieHne B pabCTBO, Yare
BCEr0 OHO MPUMEHSJIOCH K KEHIIMHAM, COBEPIIMBIINM MPECTYIJICHUE, U B CUCTEME
«y CUH» IIPUPABHUBAJIOCH K KACTPAlMU Y MY>KUYHMH; HHOTIa KpOME HOCA U CTOIl MOTJIU
OTpe3aTh U JIPyrue KOHeqHOCTH . Kak MbI BHIMM, CAHKIHH 3a MPOTHUBONPABHBIC
nesiHus ObUTM KpaiiHEe CYpOBBIMH, TaKHE >KECTOKHE HaKa3aHUsi UMEJH 1IeJib YCTpa-
IIUTH HE TOJBKO JIUIO0 COBEPIIUBIIIEE MPECTYIJICHUE, HO U IPYTUX YWICHOB 00IEeCTBA,
OHM TPUHOCUIIM CWIbHBIE (U3MUYECKUE My4yeHUsl BHUHOBHOMY jauily. Ho amoreem
KpallHe XE€CTOKMX W W3OILIPEHHBbIX HAKA3aHUM CTAJl IIEPUOJ IIPABJICHUS JIETUCTOB B
umrnepun [{ruab. BUHOBHBIX B IPECTYIVICHUU BapUId B KOTJIaX, BEIPHIBAIN UM pedpa,
CBepIHIM roNoBEI . Ha TpeTbeM sTare GpOpMUPOBAHHS IPEBHEKUTAMCKOTO MPaBa B
IIEPUOJT YTBEPKACHUS NUHACTUM XaHb HAYMHAECT MEHSTHCS MOAXOJ K HAa3HAYCHUIO
OTAEJBHBIX BUJIOB HAKA3aHUM, a TAKKE MPOUCXOJUT OTKA3 OT U3OUIPEHHBIX U OUYEHB
JKECTOKHX MX BUIOB. Hampumep, Takou BHJ Haka3aHUs KAaK OTPE3aHUE HOCA MOT
OBITh 3aMEHEH Ha OMThe 0aMOYKOBBIMH MAJIKAMU.

Takxe He0OXOIMMO YAEIUTh 0CO00€ BHUMAHUE TaK HA3bIBAEMbIM CUMBOJIUYE-
CKUM Haka3zaHUsM («CsH»), KOTopble mpuMeHsuin B [IpeBHeM Kutae ere ¢ 1maHbcko-
MHBCKOrO Tieproja. J[aHHBIM BUJ HaKa3aHWW MPEANoJiaraj, YT0 BMECTO HAHECEHUS
MPECTYIMHUKY (PU3NUECKUX YBEUMU U CTPaJlaHUid, €ro OTIy4YaT OT KOJUIEKTHBA, U OH
OyZeT oIBepIKEH MPE3PEHUI0 U OCYKIeHn0. Hanpumep, BMecTo TOTO, 4TO OBI OTpe-

3aTh HOTY NPECTYNHUKY, €€ 3aKpallMBAIA TyLIbIO. Takke MOIJIM OTKpaIluBaTh dJie-

* Crima Llstas. Mctopuueckue 3amucku (Iu m3u) : B 9 T. M. : BocTounas mureparypa, 2001. T. 1. C. 123-124.
45 Kyuepa C. Ucropus, kynsTypa u npaso [pesnero Kuras. M. : Haranuc, 2012. C. 345.
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MEHTBI WJIM YaCTH OJCK/Ibl KPACHON KPaCKOM, 4TOOBI yKa3aTh HA TO, YTO YEJIOBEK CO-
BEPIIMII NPECTYIJICHUE W HA HETO JOJDKHO OBITh OKa3aHO MOPABLHOE JIaBIICHUE CO
CTOPOHBI OKpykaromuXx. OTroJ0COK CUMBOJIMYECKAX HAKAa3aHUNA Mbl MOKEM YBHUJIETh
B CaMOM CHCTEME «y CHH», BEllb OJIMH U3 MSATH BUJOB HAKA3aHUU — KJICHMEHUE WIIN
TaTyUPOBAHUE 3aKIIFOYAJICS KAK Pa3 B TOM, UTO MIPECTYIHUKY HA JIUIIO, Yalle BCETO Ha
7100, HAHOCHUJICSL PUCYHOK, KOTOPBI OOMIIbHO 3aIMBaJICs TyIIbl0. Takoil BUJl HaKa3a-
HUS, OJTHO3HAYHO TPUMEHSIICS, C LEIbI0 MPUINHUTE CTPaJaHus U 0OJIb MPECTYITHU-
KY, a TAaK’)K€ U3YBEUUTh €r0, HO, HECCOMHEHHO, 3TO TAK)KE U BBIJEISIO TaATyUPOBAHHO-
IO YEJOBEKA M3 €r0 KOJUIEKTUBA U BBI3BIBAIO OCYXKJICHUE W MPE3PEHUE CO CTOPOHBI
ero wieHoB. CHCTEMA CUMBOJIMYECKUX HAKA3aHUN HE MMeEJa MOAYEPKHYTOTO HACUJIIb-
CTBEHHOTO XapakTepa U He Oblia CBs3aHa ¢ KOCMOJIOTHUECKUMU IMPECTaBICHUSIMU
KUTANIEB B OTJIWYUE OT «y cuH». CUMBOJMYECKUE HaKa3aHUs ObLIIM BBITECHEHBI 00-
Jee KECTKUMU (opMaMH TEJIECHBIX Haka3aHUM, 00pa30BaBIIMMH CUCTEMY «Y CHHY.
[IepeXKUTKM CUMBOJIMYECKUX HAKa3aHUU BCTPEUAIUCH HA MPOTSHKEHUH BCErO YXKOY-
CKOr'0O TEpUOJIa U B 3TOT K€ MEPUOJ MPOMU3OILIO OKOHYATEIBHOE OTMUPAHUE ITUX
dbopm HakazaHui. [1onBITKM BO3POAUTH TAHHYIO CUCTEMY HaKa3aHUN MpeArnpruHUMA-
JMCh B XaHbCKUU TMEPHOJI, HO HE YBEHUYAINChH YCIIEXOM, ITOCKOJIbKY CHCTEMA CUMBO-
JMYECKUX HaKa3aHW MPOTHUBOpEYMIIA MPEACTABICHUSM OPTOAOKCAIBHBIX KOHDYIU-
aHIIEB O TOM, YTO HAKA3aHUE JIOJDKHO COOTBETCTBOBATH CUJIC HAPYIIEHHUS «JIW», UHA-
4ye MPU BOBHUKHOBEHWHU HECOOTBETCTBUS JAHHOMY IMPUHIIUITY HAPYIIAETCS] TAPMOHUS.
Ha ocHOBaHuM 3TOTO € MPUHIIMIA MPEICTABUTETN KOH(DYIIMAHCTBA BelM OOpPHOY ¢
JIETUCTAaMU B OTHOIIICHWH HA3HAYECHUS TSKKUX HAKA3aHUW JIaK€ 3a JIETKUE MPECTyM-
JeHus .

JIpeBHEKUTAKCKasl CUCTEMA HAaKa3aHW HOCHUJA, B IIEPBYIO OYEPEb, KapaTeib-
HbII xapakTep. Cucrema «y CHUH» SBJISUIACh CTAOMJIBHBIM KOMIUIEKCOM HaKazaHWH,
OCHOBAaHHBIM Ha KOCMOJIOTHYECKUX NpeacTaBiieHusx [pesHero Kuras o ToM, 4TO BCe
CYIIECTBYIOILIEE COCTOUT U3 IATH MIPUPOIHBIX MIEPBOIEMEHTOB. Llenbo Haka3aHuii B

I[peBHCM Kurae saBnsioch YCTpAICHUE KaK CaMOI'0 IMPOBHUHUBIICTOCS, TaK W IOTCH-

4 Kyuepa C. Ucropus, kynsTypa 1 ipaBo [pesnero Kuras. M. : Haranuce, 2012. C. 212-213.
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LHUAAJIBHBIX MPECTYNHUKOB. Mepa Haka3aHus OIPEesaIach COLUMAIBHBIM CTAaTyCOM
OOBHHSIEMOT0, COOTBETCTBEHHO, Y€M BbIIlIE€ ObLJT Y BUHOBHOTO PaHT, TeM ciadee ObLI0
JUIS HETO YTOJIOBHOE Haka3aHue. UTo KacaeTcsi CUCTEMbI CHMBOJIMYECKUX HAKA3aHUMH,
0€3yCIIOBHO, OHA CYIIECTBOBAIA JI0 MOSIBICHUS CUCTEMBI «y cuH». HeoOxonumo oT-
METHUTh, YTO CUMBOJIMYECKUE HAKA3AHUS TPAHCPOPMUPOBAINUCH B OJUH W3 IISITH BU-
JIOB HaKa3aHUM — KJIeMMeHHe Wid TaTyrupoBaHue. CUMBOIMYECKUE HaKa3aHUs ObLIH
BBITECHEHBI 0oJiee KECTKUMHU (popMaMH TEJECHBIX HaKa3aHHM, 00pa30BaBIIMMU CHUC-
TEMYy «Yy CHH», OKOHYATEJIbHOE OTMHUPAHUE JTaHHBIX (POPM HAKA3aHUM MPOU3OILIO B
YKOYCKUU MTEPUOL.

2.2 JBomonns HakazaHuii ¢ V Beka 1o npunatus YK KHP 1997 roaa

XapakTepHoil uepToil cpeHeBekoBoro npasa Kuras, 6€3ycioBHO, MOXHO CUHU-
TaTh CKJIAJBIBAIOIIYIOCA TPAIULMIO CO3JAHUSA TWHACTUYECKUX KOAEKCOB, B OCHOBE
KOTOPBIX OBUIM 3aJI0’KEHBI HOPMBI IpaBa, B MEPBYIO OYEpE/b YrOJIOBHOTO, CHOpMY-
JUPOBAHHBIE OCHOBATEIISIMU JIMHACTUH. J[ONONHEHUSI U MONpPaBKU B AUHACTUYECKUE
KOJICKChI BHOCUJIUCh UX TPUEMHUKAMHU.

DakTUYECKH, «KJIACCHUECKas» CHUCTEMa «y CHUH» Obl YCTAaHOBJICHA IPHU JIMHA-
ctun Cy#t (581 — 618 rr.). Ona 6bina mepensita u odopmieHa B Buae koaekca «Tan
mrou mry u» (653 rox) nunactuel TaH. DTOT KOJIEKC MPaBOBEABl OTHOCIT K MAJIOYHC-
JICHHOUW TpymIle IOPUINYECKUX MAMATHUKOB MUPOBOM LMBWIM3ALMU, KOTOPBIA CO-
XpaHuics 10 Hamux gHed. B konexkce «TaH Jroi 11y w» BIEpPBBIC OBLIN 3aJ105KEHbI
OCHOBBI KUTaHCKOTO 3aKOHOJATEIhCTBA M C(HOPMYITHUPOBAHBI €I0 OCHOBHBIE MPUHITH-
Ibl, KOTOpbIE JeHCTBOBAIU B yroioBHoM npase Kutas no konma XX Beka. beccnop-
HO, 9TO HE MOIJIO HE OCTABUTh CBOM OTIIEYAaTOK M HA COBPEMEHHOM 3aKOHOJATEIbCT-
Be KHP. Konekcom aunactuu Tan Oblna ynopsjiodeHa CUCTEMa «y CHH», KOTopas
UCIOJIb30Banachk 0oJplie Thicsuenetus. C nepuoa npasiieHus AMHACTHH TaH 3akpe-
TUISIETCSl €IMHOOOPA3HBIM MOPSAOK NMEPEUNCIICHUs MATH BUJIOB HaKa3aHWW B JMHA-
CTUYECKHUX KOJEKCaxX MOCIEAYIOIIUX UMIIEPUHM, YK€ B OTOT MEPUOJ HAKA3AHUS pac-
MOJIarajkcCh MO MPUHIUITY OT MEHEE TSKKOIo K 0osee TshkkoMmy. Pacnionoxkenue naru
BHUJIOB HAaKa3aHHWIl UMEHHO B TaKOM HEPAPXUUYECKOM MOPSIAKE SIBISJIOCH OYEHH BaXK-

HBIM OJIs1 3aKOHOOATCIIA. «Kmaccuueckas» cucrema «y CHMH» BKJIIO4aljla B cebs cne-
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JyIollMe BUIbI HaKa3aHUM: MOpKA TOHKUMHU OaToramu (MajkaMu), MOpPKa TOJICTHIMU
Oaroramu (IajgkamMu), BBICbUIKA (KaTOPXKHBIE WIIM UCIIPaBUTENIbHbIE PA0OTHI), CChIIKA
u cMmeptHas ka3Hb. Cratbs Komekca TaH, nmpeaycmaTpuBaBmias MsITh BUIOB Haka3a-
HWH, OXBATHIBA/IA PAKTHYCCKH TPU THICAIH MPECTYIICHHIT .

Eme onun Kopekc, Ha KOTOpbI HEOOXOAUMO 00paTUTh 0COO0E BHUMAHHE, OT-
HOCUTCA K TUHACTUU MuH, ocHOBaTeneM Kotopou sasisuics Uxy FOanpuwxkan. Mmre-
paTop NpUHUMAN JIMYHOE YyyacTue B (opMupoBaHuMM cBoAa 3akoHOB. Kopekc
ObLI cocTaBiieH B 1367 rogy. B mpaBoBoii Hayke MPHUHATO CUMTATh, YTO UMEHHO C
IpaBJIeHUs] JAMHACTUM MHH HaynHaeT (OPMHUPOBATHCA KIACCHYECKOE YTOJIOBHOE
npaBo Kuras. «Jla muH jroit 113e @y au» («YTOJOBHBIA KOJIEKC JUHACTAN MUHY) SIB-
JsieTcsl KOAU(PUIMPOBAHHBIM MTPABOBBIM MCTOYHUKOM C IPUJIOKEHUEM, KOTOPOE CO-
CTOSUIO M3 JOTOJHUTENIbHBIX MOCTAHOBJIEHUH, E€TAJU3UPOBABIIMX M TOSCHABIIMX
IPaBOIIPUMEHEHNE OCHOBHBIX cTaTeil 3akoHa. OH coaepkan B ceOe, B MEPBYIO OYe-
peab, HOPMBI YTOJIOBHOTO IPaBa, HO TaKXKE OTPAXKAJ AKTYAJIbHBIE COLMAJIbHBIC SIBIIC-
HUSI KUTAalCKOro rocynapctsa BIuoTh 10 Hayasna XVII Beka. B 1374 rony Obna npu-
HATa HOBas penakuus «/la Mun mioit 13e ¢y n1m», cocrosBiias u3z 606 crarei, paszae-
JeHHBIX Ha 12 pa3nenos, B CBOIO ouepenb, nenuBiuuxcs Ha 30 rmas. 228 craTeil ObLIN
nepeHecenbl U3 Konekca 1367 roga; 36 crareit u3 aexperos; 123 — u3 Kogekca nu-
Hactuu TaH; 31 — W3 3aKOHOB, PETYIUPYIOMINX MPABONPUMEHHUTEIBHYIO MTPAKTUKY B
OTHOLITEHNH KOHKPETHBIX 17T, 128 — U3 JOMOIHHTEIBHBIX 3aKOHOB .

B snoxy auHactum MUH cHcTeMa «y CHH» HE OTJIMYaIach OT CUCTEMBI ISITH
HakazaHuil nquHactuu TaH. [lopka ToHKUMHM OaToramu MoApas3feisiaach Ha 5 CTere-
HEl — OT MEHBIIIEro KoJndecTBa yaapoB k Oonbmemy: 10, 20, 30, 40 u 50 ygapos.
TepmuH, 0003HAYAIONINI TOPKY TOHKUMHU OaToramMu, — «4¥ CUH» — B «Jla MUH ot
13e (py Jm» yaie BCEero MCIOoNb3yeTCsl B COKPALEHHON GopMe — «um». M3HadanbHO
yAapbl HAHOCUJIUCH Mo crinHe. B nepuop npasnenns nuHactuu CyH (960 — 1279 rr.)

HaKa3aHHC IIPHUBOJNIIOCH B MCIIOJIHCHUC TOJIBKO II0 AT'OJHI[AM. I[aHHaﬂ IIpaKTHKa ObI-

* Yronosusie ycranoBiienus: Tan ¢ paspscHenusiMu (Tan mroii mry n). [[3t0ann 1-8 / nep. B. M. Pribakosa. CII6. : Ie-
Tepbyprckoe Bocrokosenenue, 1999. C. 46.

*® 3akonp! Benukoit quHacTin MHH CO CBOTHBIM KOMMEHTapHeM M IPHIIOKEHHEM roctanoBieHui ([la Mun moi 13u
m3e ¢y sm) / nep. H.I1. CBuctynoBa. M. : Bocrounas nureparypa PAH, 1997. 573 c.
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Jla IEPEHATA BCEMHU MOCTEAYIONUMU TUHACTUSIMH.

[Topka TOACTBIMEH OaTOTaMu — «WKAaH CHH» — B «YTOJIOBHOM KOJIEKCE ITHHA-
cTu MuH» ynotpeosisijiach B COKpalieHHOW hopme — «uxkaH». ITOT BUJl HAKA3AHMUS,
TaKke Kak M MOpKa TOHKUMH OaToraMmu, pa3feisieTcs Ha 5 CTENeHel, pachoJIoxKeH-
HBIX B Hepapxudeckom nopsake: 60, 70, 80, 90 u 100 yxapos. JIlnamerp TONCTBIX Oa-
ToroB coctaBysut 8,5 win 10,14 mummumeTpoB. J[MHa TOJNCTBHIX U TOHKUX OAaTOTOB
ObL1a ogquHakoBor — 110,95 canTumeTpoB.

Yro kacaeTcs TPEThEro BUAa HaKa3aHUs — BBICBUIKU («Ty») — OHa MOApa3zyme-
Baja moJi co00i KOMIUIEKC HAaKa3aHHM, BKIIOYABIINN B ceOs: MOPKY TOJCTHIMH OaTo-
ramu; JIMLO, COBEPUIMBUIEE MMPABOHAPYILIEHUE, YAAISUIOCH C MIOCTOSHHOTO MECTOIpe-
ObIBaHMS HA ONpPEIEIECHHBIN 3aKOHOJATEIBCTBOM CPOK; B MEpUO]] OTOBIBaHUS HaKa-
3aHUSI BUHOBHBIN JTOJDKEH OBUI BBIMOJHSTH MPUHYAUTEIbHBIE (KATOP>KHbBIC) PAOOTHI.
[ToMHMO BCEro BBILIETIEPEUNCICHHOTO BUHOBHOMY JIMIlY CKOBBIBJIM HOTH KEJIE3HOM
uenbio BecoM | xkunorpamm 800 rpammoB. Beickuika umena 5 crenenei: 1 rog u 60
yIapoB TOJICTEIMU Oatoramu, 1,5 romga u 70 ymapoB ToscTeiMu 6atoramu, 2 roga u 80
yIapoB TOJCTbIMU OaToramu, 2,5 roga u 90 ynapoB ToJcThiMH Oatoramu, 3 roaa u
100 ynapoB TOJICTBIMHU OaTOTaMH.

Takoli Buj HaKa3aHWs U3 CUCTEMbI «y CHH» KaK CChLIKa («JIr0») HazHaAydajcs 3a
TsDKKHE npecTymieHns. Ccblika mpecTaBiisiia coO0M BBIIBOPEHUE BUHOBHOTO JIUIIA
B JJAJIbHUE U HEOOXKUTHIC paliOHBI TOCYAAPCTBA WM MTOTPAHUYHBIE MOPCKUE PETUOHBI
0e3 BO3MOKHOCTHU BEPHYTHCS HA CBOIO POAMHY MOXXKU3HEHHO. B 3aBHcHUMOCTH OT TsI-
YKECTU HaKa3aHUs CChbUIKA MOJpa3fessiach Ha 3 CTENEeHHW: CChUIKa Ha PacCTOSIHHE
2000 mu u 100 ynaapoB ToscThiMu Oatoramu, ccbiika Ha paccrosiaue 2500 mu u 100
yIapoB TOJCTbIMU OaTroramu, cchuika Ha pacctosaue 3000 mu u 100 ynapoB TOJICTHI-
MU OaToraMu.

CwmepTHast Ka3Hb («Chl CHH») B YTOJIOBHOM 3aKOHOJIaTENIbCTBE AMHACTUU MUH
Obula IBYX BUJOB: 1) ynaBieHHE WM yAyHIEHHE («11350»); 2) 00e3rIaBlIMBaHUE
(«wKkaHby). DTH JIBa BUJA CMEPTHOM Ka3HU ObLIM ycTaHOBIIEHHI emie Koxekcom nu-

Hactun Cyil. B 3aBUCHMOCTH OT TSXKECTH COBEPUIEHHOIO MPECTYIJICHUS] CMEPTHAas
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Ka3Hb MOTJIA JOIyCKATh 3aMeHy [PHrOBOPA HA APYTOi BHJ] HAKA3AHHS

BaxxHo oTMeTuTh, 4TO 3a 000U BUJ HaKa3aHUsI ObUT MPEAYCMOTPEH aIbTep-
HATUBHBIN CIIOCOO €ro MCIOJHEHUs B BUAE OTKyna. OTKyNn U3MEPSJICS B JEHEKHOM
HKBHUBAJICHTE, pa3Mep KOTOPOTO 3aBHCEII OT TSKECTH COBEPIICHHOTO MPECTYIUICHUS U
KaK CJICJICTBHE HA3HAYEHHOTO HaKa3aHUs.

[Ipu noapo6HOM U3ydeHuH «Jla MuH Joil 113€ ¢y J1» MOXKHO ClIeNaTh BBIBOJI,
YTO TIOMHMO OCHOBHOUM CHCTEMBI TSITH HaKa3aHWW CYIIECTBOBAIM U APyrHe Kapa-
TeJIbHBIE MEPHI, KOJUYECTBO KOTOPBIX OBLIO TOCTaTOUHO 0OmMpHBIM. Hanbosnee pac-
MPOCTPAaHEHHBIMH KapaTeIbHBIMUA MEpPaMU SIBJISTUCK:

1) pa3pe3anue Ha KyCKH («IMH YH») MPUMEHSIOCH K JIUIAM, COBEPIIHUBIIUM
0Cc000 OIacHbIe MPECTYIUICHUS, HATPUMEP 32 YOUICTBO POJCTBEHHUKOB WM 32 YMBI-
cel uX yOWTh, 3a MPECTYIUICHUS, CBEpIIICHHBIC Tpynmnoi nui. JlaHHas KapaTerbHas
Mepa MOIJIa OCYIIECTBISTHCSA MOCPEICTBOM YE€TBEPTOBAHUS, TIOCIEOBATEIHHOTO OT-
pe3aHus yacTel Tella 1 KOHEYHOCTEH, a Takke cpe3aHusi HeOOIbIINX KyCOYKOB IIJI0-
TH C TeJa MPECTYIMHUKA;

2) oOpaiiieHre B paObCTBO («BEH Hy») MPEUMYIIECTBEHHO MPUMEHSIIOCH K PO/I-
CTBEHHHKAM JIMI] BHHOBHBIX B aHTHUTOCYJAPCTBEHHBIX NMPECTYIUICHUSAX; KPYT JIHII, K
KOTOPBIM TIPUMEHSJICS TaHHBIA BUJ| HaAKa3aHUs, 3aBUCEI OT TSHXKECTU COBEPIICHHOTO
MPOTUBOIIPABHOTO JCSHUS;

3) ormpaBka B coyaThl («UyH I3IOHBY) MPUMEHSIIACh KaK B Ka4eCTBE JIOMOJI-
HUTEJIBHOTO, TAK ¥ OCHOBHOI'O Haka3aHHWs. B kadecTBe OCHOBHOrO Haka3aHHUsSI OT-
IpaBKa B COJIIATHl peaTM30BbIBAIACh TPEMS BapUaHTAMHM: OTIIPABIICHUE B apMUIO He-
BOEHHOOOS3aHHBIX JIMI], TO €CTh T€X, KTO HE MPHUHAJJIC)KAI K BOSHHOMY COCJIOBHIO;
pa3kajoBaHUE BOCHHBIX YMHOBHHKOB B PSOBBIC; MEPEBOJ COJIIAT, COBEPUIMBIINX
MPECTYIICHUE, HaXOISICh Ha BOGHHOU CITy’k0e, U3 OJTHOTO TOJIpa3ieiCHUs B IPYToe:
M3 CTOJMIIBI B IPOBUHIMANBHBIC H ePUDEPUIAHBIC PAHOHBI .

B menom M0XHO cka3aTh, 4TO B «Jla MuH Jr0# 113€¢ Py JI1» MpeCTaBIeH J0CTa-

TOYHO OOIIMPHBIN MEepeUYeHb CAHKIIMOHHBIX HOPM, KOTOPbIE€ OTIMYAIUCh CBOEH Cypo-

9 3akoub1 Benukoit JMUHACTUH MUH CO CBOJHBIM KOMMEHTAPHEM M IPWIOKEHUEM TocTaHOBIeHUH ([JJa MuH ol m3u
m3e ¢y i) / nep. H.I1. CBucrynosa. M. : Bocrounas nureparypa PAH, 1997. C. 290-291.
% Tam xe. C. 402-403.
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BOCTBIO IO OTHOUICHHWIO K JIMIIAM BUHOBHBIM B mpectyruieHuu. Jlanubeii Kopekc
MIPEACTABISLT CO00M KOAU(MUIIMPOBAHHOE U COOTBETCTBYIOIEE CBOEMY BPEMEHU 3a-
KOHOJIATEIbCTBO C YMOPSAJAOUYCHHON CHUCTEMOW MATH HAKA3aHUM W IPYTUX KapaTelb-
HBIX MEp.

Crnenyroiei mociie iuHacTUU MuH Oblsla MaHbWKYypckas quHactus Lun (1644
— 1911 rr.). B nepuon npapnenus 3toit fuHactum aerctBoBan L{luHckuii komekc («/la
IIMH JIIOK J»). B 1ienom, O0ombias 9acTh Moa0keHuH «Jla 1UH JIFoH Jm» ObLIa 3aiM-
CTBOBaHa U3 «YTOJOBHOTO KOJieKca TUHACTUU MuH». JlaHHBIM 3aKOHOM OBLIO TIpe-
TyCMOTPeHO 2779 BUIOB pa3IMYHbIX NIPECTYIUIEHUH, KaXIOMY IPECTYIUICHUIO 1aBa-
JIOCh OINKMCAHUE €r0 COCTaBa. XapaKTepHOUW OCOOCHHOCTHIO OMHUCAHHUSI COCTaBa Ipe-
CTYIUICHUH SIBIISIIOCH TO, UTO YeM Cephe3Hee ObLIO MPECTYIUICHHE, TEM JIeTallbHee U
noApoOHee oHO ObLIO omucaHo. Hampumep, 0TBETCTBEHHOCTh ObLIAa MPEyCMOTpPEHA
3a COBEpIIICHHE PAa3IMYHBIX BUIOB YOUNCTB, KOTOPHIC, B CBOIO OUYEPE/Ib, JETATU3UPO-
BaJIUCh U YUYUTHIBAIM TaKue OOCTOSATENbCTBA KaK HaJIMYHWE COYYaCTHUS B COBEPIICH-
HOM MpPECTYIJICHUU, POpMY BUHBI, COITUATLHOE U CIIYKEOHOE MOJIOKEHHE BUHOBHOTO
JIMIIA, a TAKKE TAKWE XapaKTEPUCTUKHU KaK M0JI, BO3PACT, BPEMS KU MECTO COBEPIIICHUS
HpCCTyHJ‘IGHHHSl.

Uro kacaercss BHJOB HaKa3aHUM, TO 3]IeCh HEOOXOOUMO OTMETHUTh, 4TO «Jla
IIUH JIION JIM» COXPaHUJI «KJACCUYECKYIO» CUCTEMY «y CHUH» M JIpyrue BHJbI Kapa-
TEJIbHBIX MEP TaKUe KaK CChLJIKA MPOBUHUBIIUXCS BOEHHOCTYXKAIIMX B JaJIbHUE Tap-
HU30HBI, oOpaleHne B padCTBO M apyrue, Takke B Kogekce coxpaHuics OTKYH OT
HaKa3aHWs, B TOM YHUCJI€ OT CMEPTHOM Ka3HH.

CormnocrapieHue MNpPeCTYIUICHUN Haka3aHusM B JaHHOM Kojekce BBITISIUT
creayromuM oopa3zoM: 351 mpecTyruieHue BICKIO 3a OO0l Haka3aHUE B BUJE MOPKH
TOHKUMH Oaroramu; 925 npecTymieHuil — MopKy TOJICTbIMU OaToramu; 435 npectyn-
JICHUH — BBICBUIKY Ha OMPENeNeHHBIN CPoK; 12 — cchuiky; 125 — cChUIKY ¢ oTnayei B
pabCTBO MaHBWKYPCKMM YMHOBHUKAM WM cojigatam; 267 — CChUIKY BOSHHOCITYXa-

IIMX B JaJbHUE FapHU30HBL, 664 MpecTyIIeHUs BIEKIU 32 cOO0M Haka3aHUE B BUJEC

5 [MpynuukoB M. H. UcTopus rocyaapcrsa 1 nmpaBa 3apyO0eskKHBIX CTpaH : yueOHHK Juist OakanaBpoB. M. : FOpaiir, 2014.
C. 707-708.
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CMEPTHO#T Ka3HH MyTeM y/[aBJICHHS, 00e3rIaBIHBAHNS H PA3PE3aHNs HA KyCKH .

XapaxkTtepHoit yepToil «/la uuH a0 mu», KoTopas He ObUTa MPUCYIA MpeaLIe-
cTByromnM eMmy Kopaekcam, sBisuiach OYEBUIHAS JUCKPUMUHALNS [P HA3HAYCHUU
HAaKa3aHUs CO CTOPOHBI MAHBWKYPOB IO OTHOLIEHHUIO K TAK HA3bIBAEMBIM KOPEHHBIM
KUTallaM-xaHb. HakazaHue 3a cOBEpUIEHHOE MPECTYIUICHHUE, NpeaycMoTpeHHoe Ko-
JIEKCOM, MOTJIO OBITh 3aMEHEHO Ha 0oJjiee MATKOE B Ciyyae, KOTJla OHO Ha3HA4aJJoCh
MaHbWKYPY, Ul KOPEHHBIX XuTenerd Kurtas naHHOE IMpaBWIIO HE JNEHCTBOBAIO HHU
pU Kakux o0CTosATENbCTBAX. VCKIIIOUEHHEM SIBIISTUCH JIMIIL KUTAMIbI-XaHb, KOTO-
pBIE CIIYKUJIU B MAHBWKYPCKUX BOMCKAX.

[unckuii kogekc aericrpoBan 6osiee 260 net nmoka B 1911 roay nunactus Lun
He OblJIa CBEprHyTa U HE Havyascs HOBBIM nepuoa B uctopuu Kuras. B 1912 roay Obl-
JIO IPUHSITO HOBOE BpemMeHHOe yroioBHOE ylOKeHne, KOTOpoe 001a/1a0 HECOMHEH-
HBIMU JOCTOMHCTBAaMH I10 cpaBHEHUIO ¢ I{uHckum koxexkcoM. Hanmpumep, 3akoHOIa-
TeneM Oblila MPeIpUHATA MOMBITKA OTKa3a OT MPHUHIMIA aHAIOTMU YTOJIOBHOTO 3a-
koHa. Kak B /[peBHeMm, Tak u CpenHeBeKOBOM KuTae, akTUBHO IPUMEHSIICS TPUHLINIL
aHAJIOTMM IPY HA3HAYCHWM Haka3aHWsA. Takoe aKTHBHOE MCIOJb30BAHUE NMPUHLMUIIA
aHajoruu 0e3 ydera MHAMBUAYAJIbHBIX OCOOEHHOCTEN cOCTaBa MPECTYIUIEHUS U CIie-
U(pUYECKUX JIMYHOCTHBIX OCOOEHHOCTEHN MPECTYIHUKA HE AaBaJlo IOPUANYECKOH ra-
paHTHUU MpaB OCYXKICHHBIX OT MPOM3BOJIA Cyla, a TAKXKE PacUIUpso cdepy cyneu-
CKOro ycMOTpeHHus. Hame BCero 1o NpuHUHUITY aHAJIOTMU HAa3HAYaJIMCh OJMHAKOBBIC
HAaKa3aHMA 3a Pa3sHbIC 110 TSKECTU IIPECTYIUIEHUS, YTO B CBOIO OYEPEb SBJIUIOCH He-
CIIPaBEJIMBBIM U HE TYMaHHBIM 110 OTHOILIEHHIO K OCYXJEHHOMY. Takxke 3akoHOza-
T€JIb PACIIMPUI IEUCTBHE YTOJOBHOTO 3aKOHA B NMPOCTPAHCTBE M Jlaj 00jee YeTKue
ONPEAEIIECHUS] YIOJIOBHO-IIPABOBBIX IMOHATHU. BaXXHO OTMETUTH, 4TO B YTOJOBHOM
yJIOXKEHUHU ObLIa MEPECMOTPEHA CUCTEMA HaKa3aHU — U3 Hee ObUIM UCKIIFOUEHBI BCE
TernecHbIe HaKasaHus -, HecMOTps Ha BCe BBbINIEIIEPEUHCICHHBIE POrPECCHBHBIC Xa-
pPaKTEpPUCTUKHU YTOJIOBHOE YJIOKEHHE BCE K€ COJEPKaI0 B ce0e HEKOTOPHIE MOI0XKe-

HUA «Jla nuH oM 1.

%2 pokmanun A. A., Heromuu O. E., Crenyruna T. B. Uctopus Kurtas: IpeBHocTh, CpenHeBexoBbe, HoBoe Bpemsi.
M. : Boctounas nuteparypa, 2010. C. 320.
* Tam xe. C. 419.

43



B 1928 rony Beimen YrosioBHbI kojnekc Kuralickoii PecryOinuku, KOTOpbId
(dakTUYeCKu TPEACTaBIsLT cO00M MOJIEPHU3UPOBAHHBIA BApUAHT YTOJIOBHOTO YIIO-
keausi. B 1935 roay Obuta BeimyiieHa neppast peaakuus YK KP, a B 1948 roay ero
BrOopas penakius. YK KP coctosin uz O0meit 1 Ocobennoit uacteit. Jlanuwiii Kogekc
UCIIBITANl Ha ce0e CYIeCTBEHHOE BIMSIHUE 3apyOeKHOro IpaBa psija cTpaH: SAnonuu,
®panuuu, bensruu, I'epmannu u Tommanun’” HecMmortps Ha TO, UTO 3aKOHOAATEIIEM
Kuraiickoit Peciybnuku Opiia mepeHsita crenuurka yroJloBHOTO 3aKOHOATEIbCTBA
psina 3apyOeKHBIX CTPaH, EMY BCE K€ y/1aJOCh COXPaHUTh B YTOJIOBHOM KOJIEKCE He-
NOBTOPHUMBIE crienu(UUECKue HAllMOHAIbHBIE OCOOEHHOCTH MpaBoTBopuecTBa Ku-
tas. brnarogaps takomy noaxony YK KP cmor cooTBeTcTBOBaThH TpeOOBAHUSIM aK-
TUBHO Pa3BUBAIOINICHCS MUPOBOM MPABOBOW HAyKH, HE Tepsis CreUU(PUKU TpaguIu-
OHHOW KUTaWCKOMN KYJIbTYPBI.

B 1957 rony nocne obpazoanusi KHP Obina npeanpunsiTa rnepBas MmombITKa
KoJu(UKAIIMU YTrOoJIOBHOTO 3aKOoHoJaTeabcTBa, HO mpoekT YK KHP tak u He Obut
npuasat> . KoauukanuoHHsie paboTsl GbIIM BO30OHOBICHBI TONBKO B 70-¢ TOJIEL.
KonoccanbHblii Tpyl TPOBEIEHHBIX KOAU(PUKAIUOHHBIX pabOT OBLT peain30BaH MO-
cpeactBoM npuHsaTusA nepsoro B ucropun KHP Yronosnoro xoxekca B 1979 rony,
KOTOPBIN BcTynuia B cuiny ¢ 1 ssuBaps 1980 rona.

K ornmuuurensubiM npusHakam YK KHP 1979 roga moxxHO oTHECTH:

1) OTKpBITOE 3aKpEIUICHNE B HEM UICOJIOTUU MapKCU3Ma-JICHUHU3MA C «KUTak-
CKOHU CIIeIIu(hUKOI Y,

2) knaccoBbIi xapakTep mnojoxkeHuit Kojekca (Hampumep, Mpu3HaHUE psiaa
MPECTYIUICHUH KOHTPPEBOIIOIIMOHHBIMHU );

3) npu pa3paboTke npaBoBbix HHCTUTYTOB O6mIei yactu YK KHP, nanpumep,
TaKMX KaK BO3pPAacT YTOJOBHOW OTBETCTBEHHOCTH, BUHBI, BUJOB HAKa3aHUM UX Ha3Ha-
YEHUs HaKa3aHWM, B OCHOBY 3aKJIa/IBIBAJINCh UJICU U MPUHIIUIIBI, IIUPOKO MPUMEHSB-

mmeca B crpaHax couuanusMa (CCCP, Mouronus, bonrapus, Ilonbimia u apyrue

* Bokmanun A. A., Heromuus O. E., Crenyruna T. B. Uctopus Kurtas: IpeBHocTh, CpenHeBekoBbe, HoBoe Bpemsi.
M. : Boctounas nuteparypa, 2010. C. 440.

% Kuraiickas Hapopnnas PecnyOnmuka: KOHCTUTYIMS W 3aKOHOZIATeNbHBIC akThl / o pea. JI. M. 'ymomraukoBa. M. :
IIporpecc, 1984. C. 365-366.
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CTpaHBI).

Brimenepeuncnenusie ocooenHoctn YK KHP ¢ monHOM yBepeHHOCTBIO 1MO-
3BOJISIIOT HAM OTHECTH €ro K TUIMHMYHOMY 00pasily COIUATUCTHUYECKOTO YTrOJIOBHOIO
saxoHomarenscTBa . YK KHP 1979 roza Bce %e IOMYCKaT MCIOIb30BAHNE PHHIIH-
11a AaHAJIOTUU MPYU HA3HAYECHUHW HAaKa3aHWil, HO C OFOBOPKOM, UTO PELICHHUS CYI0B, BbI-
HECEHHBIE [0 aHAJOTHUM, IMOJIEKAT YTBEPKICHUIO BEpXOBHBIM HapOAHBIM CYIOM
KHP. Ha ocHOBaHNM 1aHHOW OTOBOPKHM KUTAMCKHE IOPUCTHI NMEHOBAIN TaKOW IIPUH-
LIWII AaHAIOTUU KOHTPOJIHPYEMBIM.

HeobxoaumocTh NpoBeIeHUs €lle OJHON KOAU(pUKALIMK YrOJIOBHOIO 3aKOHO-
JaTeNbCTBA ObLIa CBS3aHA C HECKOJBbKUMU (PaKTOpamu:

1) nmocne npunsatus YK KHP 1979 rona B ctpaHe ObLIM MPOBEICHBI CEPhE3HBIC
YKOHOMHUYECKHE NMPeoOpa30BaHMsl, CBA3aHHBIE C JIETaJnu3aluel 3JIEMEHTOB PHIHOYHOM
HYKOHOMHUKH, KOTOpPbIE B CBOIO OYEpPE]b TPeOOBAIM BHECEHUSI KOPPEKTUPOBOK B YIO-
JIOBHOE 3aKOHOJATEINILCTBO;

2) u3-3a OOJIBIIOTO KOJUYECTBA HCTOYHUKOB (TOMUMO YTOJIOBHOTO KOJICKCA B
rOCyJapCTBE MOCTOSHHO NMPUHUMAIUCH JOIOJHUTEIbHBIE IIPABUJIA U YCTAaHOBJICHMUS,
KOTOpBIE PETYJIMPOBAIM OTAEIIbHBIE HANpaBieHUs OOpPbObI C MPECTYNHOCTHIO) yro-
joBHOE 3akoHOgaTebcTBO KHP cTanoBmIIOCH meperpyXeHHbIM, TPYIHOOO03PUMBIM,
IIPOTUBOPEYMBBIM U KOJUIM3UOHHBIM.

C momenTa coznanus KHP ncropust pa3BuTus yroJIoBHOTO IIpaBa HACUUTHIBAET
70 neT, ero coaep;KaHue U CUCTEMA B TEUEHHE BCErO 3TOr0 BPEMEHH IOCTOSIHHO pas3-
BUBAJIUCh. be3yCIIOBHO, OCHOBHOM LEJIBI0 3aKOHOTBOPYECKOrO IMPOLECCA SBISIETCS
MOCTOSIHHOE COBEPIICHCTBOBAHUE YTOJOBHOIO MpaBa HAa OCHOBE KOAM(DUKALMH YTroO-
JIOBHOT'O 3aKOHOJATENbCTBA, & TAKXKE pa3paboTKa MONPABOK K YTOJIOBHOMY KOJEKCY.
[Tocne mpunarus YK B 1979 rony 8 KHP nponzonumm 3HaunrtensHble H3MEHEHUS B
skoHomuKke. JleictByrommii YK yxe HE cOOTBETCTBOBal TpeOOBAHMSM, BO3HUKAIO-
IIUM B CBSI3U C IPOUCXOAAIIMMHU U3MEHEHUSMH, TIO3TOMY 34 BPEMS €T0 JECHUCTBUSA 3a-

KOHOJIaT€JIbHBIMUA OpTraHaMH ObLIO JOMOJHUTENIBHO MPUHATO 24 akTa B cdepe yro-

% Mmamos 9. 3. YromosHoe npaBo Kuraiickoit Haponnoit PeciyOnuku: teoperndeckue Borpockl O0mmeit yactu. M. :
Bocrounas sureparypa PAH, 1990. C. 14-15.
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JIOBHOT'O 3aKOHOAATeNbCTBA. OTIENbHbIE MPaBUia U YCTAHOBJICHUS YIIyYIIaIH Yyro-
JIOBHOE TIPaBO, HO WX OOJBIIIOE KOJUYECTBO BHOCUIIO OECHOPSAIOK BO BCIO ATy OT-
pacib mpaBa U He CIIOCOOCTBOBAJIO €€ LEJOCTHOCTU. MIMeHHO 3TH (pakTophl npuBenu
K OCYIIECTBJICHUIO 3aKOHOIATEIbHOM aKiuu B (hopMe co3aHusl OOHOBJIEHHOTO BapH-
anta YK KHP B 1997 rony, KOTOpBIii SIBISIETCA aKTyallbHBIM U B HacTosilee Bpems. C
1997 rona coBeplIEHCTBOBAHUE YTOJIOBHOTO KOJEKCa MPOUCXOJNIIO B BUIE MPUHS-

THUS IONPABOK (BHECEHUSI U3MEHEHUI U IONIOJIHEHUN ).

46



3 OCOBEHHOCTH HA3HAYEHHNS OCHOBHBIX W JOHIOJIHUTEJIb-
HBIX BUJIOB HAKA3AHNMU I10 YK KHP

3.1 OcobGeHHOCTH HA3HAYEHHS] OCHOBHBIX M JONOJHHUTEJIbHBIX BUIOB Ha-
ka3anuii mo YK KHP

B cucreme YK KHP BbiJIensII0T 5 OCHOBHBIX BUJIOB HaKa3aHui (ryaBa 3 cTaThs
33 YK KHP):

1) manzop;

2) KpaTKOCPOYHBIN apecT;

3) cpodHOE JIUIIICHHE CBOOO/IHI;

4) 6eccpouHoe (MOKU3HEHHOE) JTUIIEHHUE CBOOO/IbI;

5) cMepTHAas KasHb ',

[Ton HAag30pOM Kak BUIOM HaKa3zaHWs MOJIpa3syMeBaeTcs HEOOXOAMMOCTh Ipe-
TepIieBaHUs MOJIHA/I30PHBIM, TO €CTh JIMIIOM COBEPIIMBIINM MPECTYIUIEHUE U HAXO-
JSUMCS TIOJI HaJ[30pOM, LIEJIOTO psijia TpaBoOpraHuYeHni. BaxHoi 0COOEHHOCTHIO
HaJ30pa SBJISIETCA TO, YTO JIMIIO, KOTOPOMY Ha3HAYEH JIaHHBIM BUJ HaKa3aHWs, HE
u3oaupyercs ot obimecta. Cpok Ha/30pa YCTaHABIMUBACTCS OT 3 MECSIEB A0 2 JeT.
Hanzop ycranaBimBaeTcsi mo MpUroBOPY HAPOJHOTO CyJla U OCYIIECTBIAETCA Opra-
HaMH OOIIIECTBEHHON 0€30MacHOCTU. B TeueHue UCTIOJIHEHUST CpOoKa Haa30pa Ha OCY-
KIEHHOTO BO3JaraeTcsl IepedeHb O00s3aHHOCTEH, omnpenenéHHbix cratbelr 39 VK
KHP: cobntofeHue 3akOHOB U aIMUHUCTPATUBHBIX MPaBUJ, OCCIPEKOCIOBHOE MO/I-
YUHEHUE HAJ30PY, 3alpenieHbl MyOJnYHbIe BCTYIUICHHS, MMyOJIMKAIMU U y4acTUE B
coOpaHusX, 3aIPEeIIeHO MOKUIATh MECTO TMTOCTOSTHHOTO KUTEIHCTBA WJIM MEHSTH Me-
CTO KUTENIbCTBA 0€3 CAHKIMU KOHTPOJIMPYIOIIETo oprana u apyrue. Cpok Hajzopa
HCYUCIISIETCS CO JTHS BBIHECEHUS MpUroBopa cyaom. [Ipu 3ToM ouMH JeHb IpeaBapu-
TEITBHOTO 3aKJTIOUCHIS IPUPABHUBACTCS K ABYM JHSM MPEOBIBAHHS MO HAI30POM ..

Hakazanue B Buae Hag3opa npeaycMotpeHo B 1, 2, 3, 4, 5, 6, 7 rmaBax OcoOeHHOM

%" Vromnosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceekunraiickoro coOpanust Hapo-
HBIX IMIpeACTaBHUTENeH mecToro co3siBa 14 mapra 1997 rona [DnexrpoHHsIi pecype] / Poccuiickuii mpaBoBoi mopTan :
Bubnuoteka [NamkoBa : moautuko-npaBoBas nHTepHET-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (mata 00-
pamenus: 30.05.2019).

%8 Tam xe.
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yactu YK KHP. B rnaBax 8 «Koppynuus u B3sitouHnyectBo», 9 «lIpecrymienus
IPOTUB MHTEPECOB T'OCYJApPCTBEHHOMN ciayxOb», 10 «IIpectymienus BoeHHOCTYyXa-
IIMX POTUB BOMHCKOIO JOJray 4alle BCEro BCTPEUYAETCS HAKa3aHHWE B BUIE JIUIIE-
HUSL CBOOOJIBI, TIOCKOJBKY JAaHHBIE MPECTYIUICHUS SIBISIOTCS HanOoyiee OMacHBIMU
JUIS1 TOCYJapCTBA B IIEJIOM.

Uro kacaeTcs apecta, TO OH SIBIISIETCS Pa3HOBUHOCTBIO JHUIIEHHUS] CBOOOIBI.
KpatkocpouHblii apecT ycTaHaBiIMBaeTCs Ha Cpok OT 1 10 6 MecsueB. OCyXIeHHBIE,
KOTOPBIM Ha3HAYEH KPATKOCPOYHBIN apeCT, HAXOAATCA MO MOCTOSSHHBIM KOHTPOJIEM
OpPraHoB OOIIECTBEHHOW 0€30MacHOCTH, HO OHU UMEIOT MPaBO OAMH-IBA JTHSI B MECAL
npeobiBath 1oma (ctatbu 42 u 43 YK KHP). Cpok apecta ucuncinsiercs co AHs BbIHE-
CEHMsI IPUTOBOPA: OJIMH JIEHb NMPEObIBaHUS B IPEIBAPUTEIBLHOM 3aKJIIOUEHUH 10 BbI-
HECEHUsl MPUTOBOpPa COOTBETCTBYET OJAHOMY JHIO apecTa. JlaHHbIA BUJ HaKa3zaHUs
npeaycMoTpeH Bo Bcex 10 rimaBax OcoberHoi gactu YK KHP*.

[Ton cpouHbM U O6ecCPOUYHBIM (ITOKU3HEHHBIM) JIMILIEHUEM CBOOOJBI MPEIO-
JaraeTcst u30JSUUs OCYKJICHHBIX OT OOILECTBA C COAEPKAHUEM HX B TIOpbME JHOO B
JOPYTUX MECTax HCIIOIHEHUS MPUTOBOpA, HANPUMEP, UCIPABUTEIBHO-TPYAOBBIX Y-
pexnenusx. CpoyHOe JIMIIEHUE CBOOO/Ibl YCTaHABIMBAETCA CPOKOM OT 6 MecALEeB 10
15 ner 3a uckmouenuem crareit 50 u 69 YK KHP. Cpoxk numiennst cBoO0abI MCUKC-
JIAETCS TAKKE KAK H CPOK apecTa — CO JHs BHIHECCHHS IPUTOBOPa°..

B wnacrosmee BpemMsa B Kurae akTMBHO NpPUMEHSIETCSI CMEPTHAsl Ka3Hb Kak
BbICIIasi Mepa HakazaHus. VcTopusi mpuUMeHEeHMsI JAaHHOTO BMJla Haka3aHUs Oeper
CBOE Ha4yaJIo ¢ MIyOOKOM APEBHOCTU U CBSI3aHA C OJTHOM M3 CaMbIX MEPBbIX KapaTellb-
HBIX (POPMYJT «T€OpPUU BO3ME3Us», KOTOpasi OCHOBAHA Ha MpuHLUMNE TainoHa. Cei-
yac CMEpPTHAasl Ka3Hb HE MpeIycMOTpeHa Toyibko B 9 rimaBe OcobenHoit yactu YK
KHP «IIpecTynnenuss npoTUB MHTEPECOB rOCYIapCTBEHHOM ciykOb». Bo Bcex oc-
TaJbHBIX TJIaBaX MPEIyCMOTPEHbI CAHKIMU B BUE CMEPTHOM Ka3HU, HO HEOOXOIUMO

OTMCTHUTD, YTO OOJILIIMHCTBO U3 HUX SBJISIOTCS AJIBTCPHATUBHBIMU HApAAYy C APYTrU-

% Vronosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceekunraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bbubnmoteka [NamkoBa : monuruko-npaBoBast nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara 00-
pamenus: 30.05.2019).

% Tam xe.
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MU BHJIaMU HaKa3aHUI, TAKUMU KaKk OECCpOYHOE JIHIIEHHUE CBOOOJBI WM JIMIICHUE
cBOOOBI HA JUIUTENbHBINA CPOK. CMepTHASI Ka3Hb MPUMEHSETCS TOJIBKO K TEM JIMIIAM,
KOTOpBIE COBEPIIWIIN TsAryaiuiee npecrymieHue. CMepTHas Ka3Hb HE IPUMEHSETCS K
JULAM, HE JOCTHIIIMM K MOMEHTY COBEpPILIECHHS MPECTyIUIeHHs 18 neT, a Takke K
KEHIIMHAM, HaXOJASIUMCS B MEPHOJ CYJEOHOr0 pa3dMpaTebCcTBa B COCTOSIHUM Oe-
peMeHHOCTH (cTaThs 49 YK KHP)Gl.

HeobOxomumo otmetuts, B KHP mmpoko npumensuinch myOnudHbIE Ka3HU U
MacCOBOE HUCIIOJIHEHUE CMEPTHBIX IIPUTOBOPOB, IPUYEM IIPUCYTCTBOBATH IIPH UX HC-
MOJIHEHHUH JIOITyCKaJIu MOJOJBIX Jrojer muaame 18 ner. Takas myOiau4Has J€EMOHCT-
panys CMEPTHOW Ka3HHM aKTUBHO MCITOJIb30BAIACH KAaK IPEBEHTUBHAS MeEpa, HO B Ha-
CTOsILIEE BpeMs MyOJUYHBINA COCOO MCIOMHEHUSI CMEPTEIbHOIO MPUTrOBOpa MpHUMe-
HSIETCSl BCE PEKE, CMEPTHASA Ka3Hb IIPOMCXOIUT MOCPEACTBOM MHBEKIMHU. UTO Kaca-
€TCsA MEXaHM3MAa HA3HAYCHMs U MCIIOJIHEHUSA PAcCMAaTpUBAaEMOI0 HAMHU BHJIa HAKa3a-
Hus B KHP, B cityuae, eciiu HeT HE0OXOJUMOCTH UCIIOJIHUTh HAKa3aHUE HEMEJIEHHO,
BO3MOYKHO OOBSIBIEHUE OTCPOUYKHU MPUBEACHHS €ro B UCHOJIHEHUE Ha 2 roaa. B Tom
Clly4yae, Korja cCMepTHas Ka3Hb IIPUMEHSAETCS C OTCPOYKOU €€ UCIIOJIHEHHUs, Y OCYXK-
JIEHHOT'O0 €CTh BO3MOXHOCTH 3aMEHBI TAHHOTO BUJA HAaKa3aHWs HA Ipyrou. Eciu B
nepuoj OTOBIBAHUS HaKa3aHUs OCYKICHHBIM HE COBEPILAET YMBIIIEHHOTO IPECTy-
JICHUs, 110 UCTEYEHUU JBYX JIET CMEPTHAs Ka3Hb MOXET 3aMEHATHCS AJIbTEPHATUB-
HBIM BHJIOM HaKa3aHUs B BUJE OECCPOYHOro 3aKkitoueHus. Eciim ocyX/IeHHbIH UMeeT
0coOBbI€ 3aCIyrH, B IEPBYIO OUEpeIb MEepe CTPAHOM, 110 UCTEUEHUHU JBYX JIET CMEPT-
Has Ka3Hb 3aMEHSETCS 3aKIII0UeHueM Ha cpok oT 15 no 20 ner. M3 BhllIeyka3aHHOTO
MOXHO CIIeJIaTh BBIBOJ O TOM, 4TO 3akoHoxaarenb KHP ucrons3yer B HOpMax yro-
JIOBHOT'O IIpaBa BO3MOXXHOCTb 3aMEHbI CMEPTHOM Ka3HHU Ha IPYroe ajJbTepHATUBHOE
HAKa3aHUE KaK CTUMYJHMPYIOIIEE MO3UTUBHOE MOCTKPUMUHAIBHOE MTOBEICHUE OCY K-
JCHHBIX JIML, 4TO B CBOKO OYEPEb NAET PEAIbHBIM IAHC OCYXKIECHHBIM HE TOJBKO Ha

KU3Hb, HO U Ha cBoOomy. Ecnu ke Hao0OpOT rocy/napCTBEHHBIMUA OpraHaMH yCTa-

®! Vronosusiii koxexe Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 roxa [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
pamenus: 30.05.2019).
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HABIMBAaeTCS (PaKT TOTO, YTO OCYXKICHHBIM B TEUCHHE OTCPOUYEHHOTO MEPHOJa CO-
BEpIIAET YMBIIIJIEHHOE MPECTYIUIEHUE, TO C CAHKIMK BEepXOBHOr0 HApOJHOrO cyjaa
KHP cmepTHas ka3Hb NPUBOJIUTCS B UCIIOJTHEHUE HE3aME/THTEIIBHO -

Ecnu roBopuTh 0 moacucTeMe JIONOJHUATENBHBIX BUAOB Haka3zanuil B YK KHP,
B [IEPBYIO OYEpe/Ib HEOOXOIUMO aKIIEHTUPOBATh BHUMaHUE Ha crieluduke ux mpaso-
MIPUMEHEHUS — BCE JONOJIHUTENbHBIE HAKA3aHUSI MOTYT IPUMEHATHCS KaK CaMOCTOS-
TEIBHO, TaK M JIONOJHHUTEIFHO K OCHOBHBIM BujaM Haka3zaHusa. Corimacao YK KHP
BBIJICJISIIOT TPU BUJa TOTOJHUTEIbHBIX Haka3zaHui (raaBa 3 crarbs 34 YK KHP):

1) nenexHsIil IWTpad;

2) NUIlIEHHE TOJUTUYECKUX MPAB;

3) KOH(HCKALHS NMyIecTBa .,

B neiictByromiem YK KHP nponwucano, uro mrpad Ha ocHOBaHMHM Bcex 00-
CTOSITEJILCTB COBEPIIEHHOTO MPECTYIJICHUS Ha3HA4YaeTCs B OINPEIACICHHON CyMMeE
(rmaBa 3 cratbs 52 YK KHP). OcobenHocthio nanHOr0 BUa HakazaHnus B KHP sBis-
€TCs TO, YTO MaKCHUMAJIbHBIM pasmep mrpada He 3akpervieH 3akoHoaatesnbHo. Ero
pa3Mep omnpeeIeTCs U YCTAaHABIMBAETCS B COOTBETCTBUU C TSXKECTHIO COBEPILICHHO-
ro npecrymienus. Crarbeir 53 O6mieit vactu YK KHP ycranaBnuBaroTcs 1Ba croco-
0a yrnaTel mTpadoB: B paCCPOUKY U B €IUHOBPEMEHHOM (hOpMe B yKa3aHHBIE CPOKHU.
B ciyuae ykionenus ot ymiathl mtpadoB B TEUEHHUE YKa3aHHOTO CPOKA MPH OTCYT-
CTBUM OCOOBIX OOCTOSITENILCTB, MITPA(bl B3BICKUBAIOTCS C OCYKJICHHOTO B NMPUHYIU-
TEJIbHOM MopsAlKe. B ciyyae OTCYTCTBHS y OCYXIEHHOTO BO3MOXHOCTH BBITLIATHI
mrTpada B MOJHOM pa3mepe B ycraHoBieHHble cpoku, YK KHP npegycmarpuaer
BO3MOXXHOCTh B3BICKAHMSI UMEIOIIETOcs UMYyIecTBa. McroaHeHne 3Toro Bujaa Haka-
3aHMSI TAaHHBIM CITIOCOOOM BO3MOKHO B JTt000€ BpeMms. [Ipu 0TCYyTCTBUU BO3ZMOKHOCTH
yIuiaThl mTpada B CBIA3U ¢ HATMYUEM HEMPEOOJIUMBIX OOCTOSITEILCTB, OPraHbl UC-
MOJIHCHUSI HaKa3aHU MOTYT IPHUHSITh BO BHUMAHUE JTAHHBIE OOCTOSITEIHCTBA M CHU-

3UTh HaKa3aHUE Ha MEHBIIYIO0 CYMMY MJIM B OCOOBIX ClIydasix BOOOIIE OCBOOOIUTH OT

%2 Yronosusiit kogexc Kuraiickoii Hapopanoii Pecrry6uuky : npusAT Ha 5-if ceccun Beekuraiickoro cobpanust Hapo-
HBIX IMIpeACTaBHUTENeH mecToro co3siBa 14 mapra 1997 rona [DnexrpoHHsIi pecype] / Poccuiickuii mpaBoBoi mopTan :
Bubnuoteka [NamkoBa : moautuko-npaBoBas nHTepHET-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (mata 00-
pamenus: 30.05.2019).

% Tam xe.
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HETO.

JIumeHre MOIUTUYECKHUX MPAB Ha3HAYAETCs, KaK MPaBUIIO, HA CPOK OT 1 roaa
10 5 ner. OHO COCTOWT B JIMIIEHHUH OIPEIECICHHBIX IIPaB, EPEUYEHb KOTOPBIX yCTa-
HoBJIeH B ctathe 54 YK KHP. K Hum oTHOCSTCS:

1) npaBa u30UpaTh U MpaBa ObITH U30OPAHHBIM;

2) mpaBa MyOJMYHO BBICTYIATh, IMyOJIMKOBATHCS, y4acTBOBATh B COOpaHUSX,
MyTEIIECTBOBATh, IEMOHCTPUPOBATH CBOOOY IPaB;

3) mpaBa 3aHMMATh JIOJDKHOCTH B TOCYIAPCTBEHHBIX OpPraHax;

4) npaBa 3aHUMATh PYKOBOJIAIINE TOJXKHOCTH B TOCYJAPCTBEHHBIX KOMIIAHUSX,
MIPEIPUATHSX, OPraHU3AIMSX, HAPOLHBIX KOIUICKTHBAX .

OcyxJIeHHbIE, TPUTOBOPEHHBIE K CMEPTHOM Ka3HU U O0€CCPOUHOMY JIMIICHHUIO
CBOOO/IbI JIMIIAIOTCS MOJIUTUYECKUX MPaB MOXKU3HEHHO. B ciiyyae oTCpouku UCmoJ-
HEHHUS HAKa3aHUs B BUJIE€ CMEPTHOW Ka3HU C MOCJIEAYIOLIEH 3aMEHON CMEPTHON Ka3HH
OEeCCpOYHBIM WJIM CPOYHBIM JIMIIEHUEM CBOOOJIbI HA3HAYAETCS JIMIICHUE TOJIUTHYEC-
CKHMX mpaB Ha cpok OT 3 10 10 ser. Cpok JUIIECHHS NOJNUTUYECKHUX NPAB HAYMHAET
T€Yh C MOMEHTA OKOHYAHHS CPOKa JIMIICHHS CBOOOJbI, KPATKOCPOUHOTO apecTa WK
CO JIHS YCJIOBHOT'O OCBOOOXKIEHUS.

PaccmarpuBast kKoHGUCKAIMIO UMYIIIECTBA HEOOXOIUMO OTMETHTh, YTO JIAaHHBIN
BU/JIl HAKa3aHUsI COCTOUT B MPUHYAUTEIBHOM 0€3BO3ME3/IHOM U3BATUHM MATEPUATLHBIX
cpenctB (MO0 B MOJMHOM 00bEMe, MO0 UX YaCTH) B COOCTBEHHOCTh I'OCY/IapCTBa U
3TO SIBJISETCS AOCTATOYHO CTPOTOU MEPOU HaKasaHus . B cily4ae MOJHOW KOH(H-
CKAIMU JIJISI CEMbU OCYXKJICHHOTO W JIWII, HAXOSIINXCS Ha €r0 WKIUBEHUH, JTIOJHKHO
OBITH OCTABJICHO MMYIIECTBO, HEOOXOAMMOE IS ku3HU. MIMylllecTBO, Haxosieecs
B COOCTBEHHOCTH POJCTBEHHUKOB OCYXKJIEHHOTO JINOO MPUOOPETEHHOE MU, HE TIO/I-
nexuT koHpuckauu. CoraacHo ctatbe 60 MpU U3BATUNU UMYIIECTBA, paHee ClIeIaH-
HBIC OCYXKJIEHHBIM 3aKOHHBIC JOJTH HEOOXOAMMO YIIATUTh M3 KOH(PUCKOBAHHOTO

MMYIIECTBA MO 3aIPOCy KPEeIUTOpa.

* Vromosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceekunraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bbubnuoteka [NamkoBa : monuruko-npaBoBast nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (xara 00-
pamenus: 30.05.2019).

% Tam xe.
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3a Bcro uctoputo cymecrBoBanus aeictpyromero YK KHP B Hero Obuto BHe-
cero necsath [lonpaBok. OOpatum ocoboe BHUMaHue Ha Tpu nociueanue [lonpaBku k
YK KHP. AxTHBHOE pa3BUTHE COIIMATBHON U SKOHOMHUUYECKOU cdep KU3HU 00IIecT-
Ba KHP moBmmsiio Ha BO3HUKHOBEHHUE Psiia HOBBIX MPOOJIeM. YUUTHIBAS PEaIUU CO-
BPEMEHHOTO 00I[eCTBa, OBLJI0O HEOOXOAUMO BHECTH KOPPEKTUBBI U U3MEHEHUS B IO-
JIO’KE€HUSI YTOJIOBHOTO Kojekca. IMEHHO ¢ 3TUM CBsi3aH TOT (akT, 4to 25 ¢eBpas
2011 roma nHa JleBsTHamuatom 3acemanuu [locrosaHoro Komurera Bceexkuraiickoro
coOpaHusi HApPOJHBIX MPEACTABUTENICH OJMHHAAIATOrO CO3bIBa ObLTM MPUHATHI «Ilo-
npaBku K YronoBHOMY Kojekcy Kuraiickoit Hapoanoit PeciyGiuku (Ne 8)», BcTy-
e B cuny 1 masa 2011 roma. M3menenus 3atponynu S0 craren YK.

[TonpaBkamu Ne 8 ObUT CKOPPEKTUPOBAH TMOPSIIOK OCYIIECTBICHUS KOHTPOJIS
3a MOBEJICHUEM JIUL, IPUTOBOPEHHBIX K HAKAa3aHUIO B BUJE HAA30pa C LIEIbIO HC-
MPAaBJICHUS] OCYXJAEHHOTO W MPEAOTBPAICHUS PEUIMBa MpecTyrieHus. B cBa3u ¢
BhbIieckazaHHbiM B [lompaBkax Ne 8 Obu10 700aBlIEHO CIEAyIOINIEE MPENNUCAHUE:
«IIpy Ha3HAUYEHWH HaKa3aHUA B BHJI€ HAJA30pa B COOTBETCTBUU C OOCTOSTEIHCTBAMU
COBEPUICHUS MPECTYIUIEHUS Pa3pEeIIaeTCsl OJJHOBPEMEHHBIN 3alIPET OCYXKIECHHBIM 3a-
HUMATbCA OIPEJEICHHOW NESITENIbHOCThIO, MOCEIIATh OIpPEACICHHbBIE MECTHOCTU U
paifOHbI, KOHKPETHBIE MECTA, OOIIATHCS C ONPEACICHHBIMH JINIAME» .

B IlompaBkax Ne 8§ k YK KHP ycraHoBieHO, 4TO K JullaM, KOTOPBIM Ha MO-
MEHT COBEpIICHMS NPECTYIJICHUS! HE UCIIOIHWIOCH 18 JIeT, He MPUMEHSIOTCS TOJI0-
YKEHUS O PELUIUBE; Yy TAaKUX JIUI, IPUTOBOPEHHBIX K JUIICHUIO CBOOOBI HA CPOK J0
IISTU JIET, UCKITFOYAETCs CyIUMOCTh. [IperycMoTpeHo, 4To K JulaM, KOTopble Ha MO-
MEHT COBEPIICHUS MPECTYIJIEHUs HEe HocTUriu 18 ner mmbo gocturiu 75 net, A0ax-
HO OBITH MMPUMEHEHO YCIOBHOE OCYXKJCHHE, €CJIM MO WX JeJIaM YCTAaHOBJIEHBI OCHO-
BaHMs JJIs1 ero nmpuMeHeHus. Kpome Toro, B coorBeTcTBUU ¢ 3TUMHU [lompaBkamu k
JUlaM, JOCTUTIINM 75 JIeT, He MPUMEHSIETCA CMEpTHAasl Ka3Hb, 32 UCKIIOUYEHHEM BH-
HOBHBIX B COBEPIIICHUH yOMIICTBA ¢ 0COOOM JKECTOKOCTHIO, a MPU COBEPIIICHUHN TaKU-

MU JIMOaMH YMBIIIJIICHHBIX HpeCTYHHCHI/Iﬁ MM MOJKET HazHadaTbCsA 0oJiee MIATKOE Ha-

% Tlan Jlymmoii. HoBble TeHIGHIMH PA3BHTHS YrOJOBHOTO 3aKOHONATeNhCTBA B Kurae (muTepmperamus «IIompaBok K
VYronoBHomy konekcy Kwuraiickoit Haponnoii PecriyOmuku (Ne 8)») / Kpumunosorumdecknit xypHas 0aiKaJlbCKOTO
rOCYAapCTBEHHOTO YHHBEPCUTETa SKOHOMUKH U mpaBa, 2011. Ne 2. C. 63-64.
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Ka3aHue. 3a MPECTYIUICHUS, COBEPILICHHbIEC MOKUIIBIMU JIMIIAMU 110 HEOCTOPOKHOCTH,
HA3HAYACTCS HAKA3AHHME HIKE HU3IIEro mpeaena’ .

Taxxxe [lompaBkamu Ne 8 Obula OTMEHEHa cMepTHas Ka3Hb M3 13 cocTaBoB
SKOHOMHYECKHX NPECTYIUICHHI M MPECTYIUICHHH HEHACHIbCTBEHHOTO XapakTepa’..
OCHOBHOM MPUYMHOM ISl OTMEHBI CAHKIIUN B BUIE CMEPTHOM Ka3HM IO JaHHBIM 13
cOoCTaBaM IMPECTYIUICHUN SIBISUIOCh MX KpailHe pellkoe MPUMEHEHHE B CyAeOHOMU
MPaKTHKE.

Ha Illectnagunarom 3acenannu 11K BCHII nBenanmaroro co3eiBa 29 aBrycra
2015 rona 6wsutu mpunsTH «llompaBku k YronoBHoMmy kojaekcy Kuraiickoit Hapon-
Hoi PecyOmuku (Ne 9)», BcTynuBmme B cwry 1 HOsi0pst 2015 roma. 3menenus 3a-
tponynu 52 ctateu YK KHP. B uncno npecryruienunii, 3a koTopbie Obljla OTMEHEHA
cMepTHas ka3Hb B [lompaBkax Ne 9, Bxoa4rt:

1) kouTpabana opysxus, doenpunacos (craths 151 YK KHP);

2) KOHTpabaH 1 sIepHbIX MaTepuaiioB (ctatbs 151 YK KHP);

3) xonTpabana moIeNbHbIX AcHer (ctaths 151 YK KHP);

4) nzrotoBieHue (HarbIIMBBIX JIeHSKHBIX 3HaKOB (cTaThsa 170 YK KHP);

5) HakoIUIGHHWE KaluTajga MOIICHHWYSCKUMHU crocobamu (ctaths 192 VK
KHP);

6) opranusarus 3aHATUs npocTuTyiuei (cratbs 358 YK KHP);

7) mpuHYyXJIeHUE K 3aHaThI0 ipocTuTynuel (craths 358 YK KHP);

8) BoOCHPEMSITCTBOBAaHWE BOCHHOCIY)KAIIMM B HCIOJHCHHH WX CIIY)KEOHOTO
nosra (crtatbst 368 YK KHP);

9) pacnpocTpaHEHUE JIOKHBIX CIIYXOB B BOCHHOE BPEMSI C IICIBIO PA3JI0KEHUS
MOPATBHOTO Tyxa apMun (cTaths 433 YK KHP)®.

Takum 00pa3om, B JEHCTBYIOLIEM KHTAMCKOM YIOJIOBHOM 3aKOHOAATENIbCTBE

CMepTHas Ka3Hb ocTalicsl B caHKIUsAX 46 crareil. K npuuyrHaM OTMEHbI MPUMEHEHUS

%" Tlan Jlymmoii. HoBble TeHIGHIMH PA3BHTHS YrOJOBHOTO 3aKOHONATeNbCTBA B Kurae (muTepmperamus «[lompaBok K
VYronosHomy kozaekcy Kwuraiickoir Hapomnoi PecryOmuxu (Ne 8)») // KpnmuHonornueckuit xypHan OaikaiabCcKoro
roCy1apCTBEHHOTO YHHBEPCUTETa SKOHOMUKU U mpaBa, 2011. Ne 2. C. 65.

% Tam xe. C. 66.

% Ian yumoit. 3MeHeHus YroIOBHOTO 3aKOHOAaTenbcTBa KuTas: o6mas xapakrepuctuka // Lex Russica, 2016. Ne 8.
C. 82-83.
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cmepTHOM Ka3Hu [TonpaBkamu Ne 9 MOKHO OTHECTH:

1) B mepByr0 ouepesb, TO CBSI3aHO € TeM (PAKTOM, YTO AaHHBIN BUJ HaKa3aHUS
32 YKa3aHHBIC COCTaBbl NPECTYIUICHUH MPUMEHSUICS KpalHEe peKo, MOATOMY penie-
HUE 00 OTMEHE CMEPTHOU Ka3HH OBLIO 11€TI€CO00pPa3HbBIM;

2) cMepTHasi Ka3Hb 10 JTAHHBIM COCTaBaM IPECTYIUICHHH Oblla 3aMEHEHa Ha
Oosiee TyMaHHBII, HO Bce e Haubosee CypoBBbIM BUJ Haka3zaHUs — OecCpOYHOE JIH-
HIeHHEe CBOOOBI, UTO HauboOJiee COOTBETCTBYET MPUHIIUITY: HAKa3aHHUE JOJDKHO Mpsi-
MO HPONOPLHOHAIBHO COOTBETCTBOBATH TSKECTU NPECTYIUICHUS;

3) OTMEHa CMEPTHOM Ka3HHU SIBISIETCS CIEICTBUEM MPOBO3TiameHHoi B Kurae
noUTHKH: «COXpaHEHHE, CTPOTUM KOHTPOJIb U OCTOPOKHOE IPUMEHEHHE CMEPTHOU
KazHI» ..

N3meHeHus: TakkKe KOCHYJIUCh U JIPYTUX ACIEKTOB YIOJOBHOTO 3aKOHOAATEIb-
CTBa: IPOM3OLLIO Y)KECTOUCHHE HaKa3aHUs 3a TEPPOPUCTUYECKUE MPECTYIUICHUS,
K COCTaBaM KOTOPBIX ONOJIHUTEIBHO IPEIYCMOTPEHO HaKa3aHUE MMYILECTBEHHOIO
XapakTepa, a TakKe KpUMUHAIU3aUUs psAfa JACSTHUM, CONMPSKEHHBIX C TEPPOPU3MOM,
IPEICTaBISIIOIIMX O0COOYI0 ONACHOCTh ISl 0OIIEeCTBa; OblIa MPOBEIEHA 3aMEHa CO-
CTaBa MPECTYIUICHUS «IIPUHYAUTEIBHOE pa3BpallleHUe, OCKOPOJIEHNE KEHIUHBD) CO-
CTaBOM TNPECTYIJICHUS «IIPUHYIUTEIBHOE pa3BpallleHue, OCKOpOJIeHUE»; ObLIO OTMe-
HEHO OCBOOOXKJIEHHUE OT YrOJIOBHOM OTBETCTBEHHOCTH JMIl, HE MHPENATCTBYIOIINX
BO3BPAILECHUIO MOXUIICHHBIX KEHIIWH U JeTel; ObLIM yCOBEPUIEHCTBOBAHbI 3aKOHO-
JaTelIbHble HOPMbI O KOPPYIIIMOHHBIX MPECTYIJICHUSAX AJs 3(PPEKTUBHOTO MPOTUBO-
NEUCTBHUS CITy>KEOHBIM MPECTYIICHUSIM; 3HAUUTEIbHbIE N3MEHEHHS IPOU30LIUIHN B OT-
HOILIEHUH KOMITBIOTEPHBIX MPECTYIUICHU, Ha 3aKOHO/IaTEJIbHOM YPOBHE YKPEMUIACh
3allyMTa TUYHOW MH(POPMAIIMU Tpak/iaH, ObLT J0OABIIEH HOBBIN COCTAaB MPECTYTICHUS
«CO3/[AHME U PACIIPOCTPAHEHHE JTOKHOM HHpOpMAIm» .

4 nosi6pst 2017 rona Ha Tpunmarom 3acenanuu [IK BCHII aBenaamaroro co-

3piBa ObUTH MPHUHATH «IlonpaBku Kk YromoBHoMy kojgekcy KHP (Ne 10)», BcTymue-

" Man Hyumoit. 3mMenenus yronoBHoro 3akoHonarenscTBa Kuras: obmas xapakrepucruka // Lex Russica, 2016. Ne 8.
C. 84-85.

! Man Hyamoaii. CraHOBIEHHE M pa3BUTHE KUTAHCKOTrO YroJoBHOro 3akoHozartenscTBa // BectHuk CIIOIY. Ilpaso,
2018.T. 9. Bem. 2. C. 217-218.
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mue B cuity co AHs npuHsaTus. [Tompaskamu Ne 10 x ctarbe 299 Obuia gobaBiena 2
yacTb. B Hacrosimiee Bpems cTaThs 299 BBIMIAIUT CIACAYIOUIMM 00pa3oM: «YMBIII-
JIEHHOE OCKOpOJIeHHE rocyAapcTBeHHOro ¢yiara u rocyaapctBeHHoro repba Kuraii-
ckoii HaponHoii PecriyOuku B OOIIECTBEHHBIX MECTAX IMyTEM CKUTaHUs, HAHECECHUS
MOBPEXKICHNN, YYUHEHUS] HAIMUCEN, OCKBEPHEHHUSI, TONPaHUsl HAKA3bIBACTCS JIUIIE-
HUEM CBOOOIbI Ha CPOK JI0 3 JIET, apeCTOM, HAJI30pOM JMOO JIMIIEHUEM MOJIMTUYE-
CKHX IIPaB.

B 00111ecTBEHHBIX MECTaX YMBIIUIEHHOE UCKAXXEHUE TEKCTa UM MY3bIKaJIbHOM
penakiuy rumHa Kuraiickoit Haponno#t Pecny0nmku, ucnioHeHHe THMHA CIIOCOOOM
VCKQKEHHUSI, YHUKEHUS TM00 OCKOpOJIEHUE TMMHA HHBIM CITIOCOOOM MPH OTATYarOLIUX
0GCTOATENECTBAX HAKA3BIBACTCS B COOTBETCTBHM C 9aCTBIO | HACTOSIICH CTATBI .

Ha ocnoBannu ananmmza YK KHP u tpex nocnennux IlonmpaBok, BHECEHHBIX B
HEro, MOYKHO JieNaTh BBIBOJ, 4TO B Hacrosmee Bpemss KHP crout Ha iyt ycuiieHus
MEp YrOJOBHOM OTBETCTBEHHOCTH 3a COBEPIIAEMbIEC MPECTYIUIEHHS, YTO B CBOIO OYe-
peab BIUSAET HA CHUKEHUE YPOBHS MPECTYNMHOCTU. be3yclnoBHO, 3TO CBSI3aHO C UCTO-
PHUYECKHU CIIOKUBLIEHCS TpagULUEN BO3BEACHUS YIOJOBHOIO IIpaBa Ha IIEPBOE MECTO
B CPaBHEHUU C JPYTMMH OTPACISIMU MpPaBa, YroJIOBHAs OTBETCTBEHHOCTh, KOTOPYIO
HECYT JIMIlA, COBEPLIMBIINE MPECTYIJICHUE, BBICTYNAET CBOCOOPa3HBIM CTEPKHEM
WHCTUTYTA IOPUANYECKON OTBETCTBEHHOCTH B 11€JIOM. OJIHOBPEMEHHO C 3TUM IPOUC-
XOJIUT CMSITYECHHE PsAAa HAKA3aHWM, YTO BBIPAKEHO B PACIIMPEHUH HCIOIb30BAHUS
Haka3aHui B (hoopMe Haa30pa U mrpada, CMATYeHUH HaKa3aHUU JJIsl TOKWIIBIX JIULL U
HECOBEPILIEHHOJIETHUX.

Takxe oueBUIHA TEHACHIUS CMITYEHUsI MHCTUTYTA BBICIIEH MEphl HaKa3aHUSI.
CMepTHas ka3Hb OblIa OTMEHEHa 3a 13 cOCTaBOB AKOHOMHUYECKUX MPECTYIJICHUN U
MIPECTYIUIEHUN HEHACUIIbCTBEHHOTO XapakTepa B [lonpaBkax Ne 8 u nckimrouena us 9
coctaBoB npectyrieHnit B [Tonpaskax Ne 9. Ho momHOCTBIO OTKa3bIBaThCS OT CMEPT-
HOW Ka3HU 3aKOHOJaTeNlb He COOMpAeTCsl, MOCKOJIbKY OHA BBICTYNAET OJAHUM U3 HH-

CTPYMEHTOB yCHEIIHONH OOpHOBI rOCYapCcTBa C MPECTYIMHOCTHIO.

2 an Hyamaii. CraHOBIIEHHE M pa3BUTHE KUTAHCKOTO YrojoBHOro 3akoHojarenscTsa // BectHuk CIIOI'Y. Ilpaso,
2018.T. 9. Bem. 2. C. 223-224.
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Oco6oe Buumanue B YK KHP ynensiercs conuanbubiM (dakTopaM. Y CKOpEH-
HBI€ MMPOLIECCHl MHYCTPUANTM3AIMY U YpOAHU3ALMU MOBIUSIN HA BOSHUKHOBEHHUE Ta-
KHUX Mpo0JeM B OOIIECTBE KaK POCT OPraHM30BAHHOW MPECTYMHOCTH, PIKET, 3arpsi3-
HEHHUE OKpYXKaIoIel cpenbl, MPOJA0BOJILCTBEHHAs 0€30MacHOCTh, COIMALHOE pac-
CJIOCHHUE.

B nemom, MOXKHO cKka3aTh, UTO 3aKOHOJATEIb CBOEBPEMEHHO pearupyer Ha U3-
MEHEHHUS, TPOUCXOsIue B 001ecTBe, U nocpeactsoM BHeceHus: [lompaBok k YK
KHP ycunuBaetr Mepsl Haka3aHUil 3a COBEPIICHHBIC MPECTYIUICHUS B Hauboiee ysi3-
BUMBIX C(epax KU3HEEATEIbHOCTH OOLIECTBA.

3.2 TeneHUMH Pa3BUTHS M COBEPLICHCTBOBAHMS Yr0JOBHOIO 3aKOHO/JA-
TeJbCTBA B 00J1aCTH BUI0B HAKAa3aHUI U UX NPUMEHEHHA

3aKOHOTBOPYECKHH Tpoiiecc B obaactu yrojioBHoro npasa B KHP, 6e3ycinoB-
HO, OCYIIECTBIIIETCS B COOTBETCTBUU C pa3BUTHEM oOiiecTBa. Eciu npoananusupo-
BaTh CTAJMU Pa3BUTHs U CTaHOBJICHMs yrojioBHoro npasa B KHP, a taxxe mporecc
COBEpIIICHCTBOBaHMUsI YTOJIOBHOTO Kojaekca Kuraiickoit Hapognoii PecriyOnmku 1997
rojia mocpeacTBoM BHeceHus llompaBok Kk HeMy, MpeAcTaBiseTCs Lenecoo0pa3HbIM
ONPEEIINTh OCHOBHBIE TEHIEHUNH NAIBHEMIIETO Pa3BUTHs YTOJIOBHOTO 3aKOHOMA-
TEJIbCTBA, B YACTHOCTH, BUJOB HAKAa3aHUM U UX NPUMEHEHUS K Pa3IM4YHbIM COCTaBaAM
IIPECTYILICHUMN.

B nepByto ouepenp HeoOxoaumMo otMeTuTh, uTo B YK KHP 10 cux nop cyuie-
CTBYIOT ITOJIOKEHUS, B KOTOPBIX MPU3HAKA HEKOTOPBIX MPECTYIUIEHUH HE TIOJHOCTBIO
PacKpBITHI, a OMMCAHUE UX HE JOCTATOYHO OJAHO3HA4YHO. B naHHOM ciydae HE0OXo-
JUMO YIEIUTh 0c000€ BHUMAHUE CO3/IaHUI0 3aKOHOJATEIbHOM 0a3bl sl KBaIU(U-
Kallud TPECTYIUIEHUH, KOTOpasi OoJKHA ObITh MAaKCUMaJlbHO TOYHOM M HM B KOEM
cinydae He nBycMmbicieHHoOM. B IlonmpaBkax k YK 3akoHOaTenbHbIe OpraHbl JOJKHbI
Yy4eCTh HEJOCTATOYHO YEeTKHE (POPMYIMPOBKH U BHECTU COOTBETCTBYIOLIUE M3MEHE-
HUS JJI1 TOTO, 4TOOBI B JalibHEHIIeM M30eXaTh pa3HOrIacHil U CIIOPOB MPHU KBaJIU-
(dbuKaly IpecTyIJICHUs, ONPEACIIEHUH €r0 COCTaBa U, COOTBETCTBEHHO, HA3HAYCHUH
HakaszaHus. [Ipunstue llompaBok k YK ompeneneno, B nepByw ouyepenib, CTPEMHU-

TCJIbHBIM Pa3BUTHEM O6H_ICCTBa N BO3HHKHOBCHUEM B HEM pa3H006pa3HBIX conrajib-

56



HBbIX OTHOIIEHUI. CleICTBEHHO, MPABOBbIE HOPMbI JOJKHBI HE3aMEIJIUTEILHO pea-
TUPOBATh HA MPOUCXOAIINE U3MEHEHUS, PUMEHSTHCS OBICTPO M YETKO, HCKITIOYATh
JIBYCMBICIICHHOCTh TOJIKOBaHHS M, 0€3yCJIOBHO, COOTBETCTBOBATh, aKTyaJIbHBIM I1O-
TPEOHOCTSAM U UHTEpEcaM OOIIECTBA.

Bo-BTOpBIX, COBEPIIECHCTBOBAHUE YrOJIOBHOTO 3aKOHOJATEIbCTBA JOJIKHO
MPOSIBIISATHCSL B HAJJIEKAIIEM COOTHOUIEHWH CTPOTOCTH WIJIM MATKOCTH HAaKa3aHUU K
TSXKECTH COBEPIIEHHOTO MPECTyIUIeHUs. B mpenpiayiieit rmaBe HamMu ObUIM PacCMOT-
pennl Tpu nocneanue [lonpasku k YK KHP, B 1Byx u3 KOTOpbIX ObLIa MCKIIOYEHA
CMEPTHAs Ka3Hb 3a 22 cocTaBa MpecTymieHnd. Takke HaMu OBIJI0O OTMEYEHO TMOCTE-
MIEHHOE paclIMpeHre NPpUMEHEHUs 0ojiee MATKUX BUOB HaKa3aHUM B BUJI€ HA/I30pa U
mrpada. B Hacrosiee Bpemsi cmeptHas kazub B YK KHP coxpanuiiachk B caHKIHSIX
46 crareii. Ba)XKHO OTMETUTH, YTO TAKKE U3MEHWIJIMCh M YCIIOBHUS HA3HAYEHHUS BBIC-
1Ied Mepbl HakazaHus. 3a KaXI0€ KOHKPETHOE MPECTYIIEHUE AOJIKHO CIEA0BATh yC-
TaHOBJICHHOE 3aKOHOM HaKa3aHHe, MPU ATOM HEOOXOUMO PETYJIIPHO aHAIU3UPOBAThH
MPABONIPUMEHUTENBHYIO MPAKTUKY ISl MOJIEpKaHUs €€ eAuHO00pas3usi, U UCIOJb-
30BaTh AaKTyaJbHbIE TEOPETHUECKHE pPa3pabOTKU B KPUMHUHOJIOTUU U YTOJOBHO-
MPAaBOBOM MOJIMTUKE MPU COBEPIICHCTBOBAHUHU U (POPMHUPOBAHUU YTOJIOBHOTO 3aKO-
HOJATEJIbCTBA, K YEMY aKTUBHO CTpeMUTCA B Hactosee Bpems KHP.

B-tpetpux, HeoOXx0oauMoO 0OpaTUTh BHUMaHUE Ha TOT (akT, YTO 3aKOHOJIATEIh
CTPEMUTCS YKPENMUTh B3aMMOCBS3b OOIIMUX TMOJIOKEHUM YTrOJIOBHOIO 3aKOHA U OT-
JIEJIbHBIX CTaTe YTOJOBHOIO KoJAeKca. B xoxe mpoBENEHHOr0 UCCIENOBAHUS HAMU
OBLIO BBISIBJICHO, YTO, HECMOTPSI Ha TO, YTO KoiaudecTBO [lompaBok kK oOLIKUM MOJIO-
xkeausiM YK KHP otHOocuTeNnbHO HEBENMKO, 3aKOHOAATEIbHBIE OPTraHbl BCE XKE ye-
JISIIOT 0c000€ BHUMAHWE COBEPIIICHCTBOBAHUIO ATUX TOJIOKEHHUM. ITO CBA3AHO C TEM,
YTO UMEHHO B OOIIMX TOJIOKEHUSIX OMPENEIIIeTCsl CUCTeMa HaKa3aHU U yCTaHaBIIH-
BaeTCs MOPSIOK MPUMEHEHHUS YTOJIOBHBIX 3aKOHOB B I1eJI0M. B ciyuae ecnu B oOnmx
MOJIOKEHUSX OTCYTCTBYIOT NMPUHUHUIBI TPUMEHEHHS YTOJIOBHOTO 3aKOHA K YAaCTHBIM
CIIy4dasiM, TaKMe ClIy4au JOJKHBI pACCMATPUBATHCSA B OTIICJIBHBIX CTAThSIX Y TOJIOBHO-
ro koaekca. Ecim ke Takue MOJIOKEHUS OTCYTCTBYKOT U B OTHECIBHBIX CTAThAX, TO

CyJeOHbIE OpraHbl JOJIKHBI MCIIOJIB30BATh TEOPHUIO YTOJIOBHOIO IpaBa Ajsl 00OCHO-
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BaHus HeoOxoammoctu BHecenns B YK KHP cooTBercTByrommx m3MeHEeHHA U J10-
NOJIHEHUH, cneays npuHiuiy: «nullum crimen, nulla poena sine lege» («HeT npecty-
IJICHUS M HET Haka3zaHus 0e3 yKa3aHus 0 TOM B 3aKOHe»). [lanbHeiiee coBepiieHCT-
BOBaHHE conepxkanus ooumx nosoxennit YK KHP, 6e3yciioBHO, TOMOXET oNTHMU-
3allMK MPUMEHEHHUs YTOJOBHOTO MpaBa. ITO HEOOXOAMMO YUHUTHIBATH MPHU CO3AAHUU
HOBbIX [lonpaBoxk.

OnHuM U3 MPUOPUTETHBIX HAIIPABICHUMN Pa3BUTHUS YTOJIOBHO-TIPABOBOM MOJIU-
tuku KHP aBnsieTcsa mpoTuBOAECTBHE MIPECTYIUIEHUSAM, TOAPBIBAIOLIIAM OCHOBBI T'O-
cynapctBeHHol Oe3onacHocTH. CornacHo cratbe 102 YK KHP crosop ¢ mHocTpasn-
HBIM TOCYAapCTBOM B yIIEpO CYBEPEHUTETY, TEPPUTOPUAIBHON LIETOCTHOCTU U O€30-
nacHoctu KHP paccmarpuBaeTcst kak rocynapcTBeHHass MU3MEHa U Kapaercs: Oec-
CPOYHBIM JIMIIEHUEM CBOOOIbI MJIM CPOYHBIM JIMIIEHUEM CBOOOIBI Ha CpoK OT 10 Jer.
TakuM xe 00pa3oM HazHAYAETCA HaKa3aHHUE 3a CTOBOP C HaXOAIIMMHUCS 3a TpaHULIeH
CTPYKTypamH, OpraHU3alysIMU WIH OTIAEIbHBIMU JIMIAMHU. J[OCTaTOYHO CTpOroe Ha-
Ka3aHUE MPETyCMOTPEHO 32 HIMHOHCKYIO JEATEIbHOCTh B yIIEpO roCyAapCTBEHHOM
6e3onacHoctu (ctathg 110 YK KHP), a Takxe Bbijauy rocy1apcTBEHHOM TaltHbI WK
WHOM TOCyIapCTBEHHON MH(OpPMaLUU, JOOBITHIX ITyTEM BBIBEICHHUS, TOXUILICHHS WUIH
MOAKYIA, CTPYKTypaM, OpraHM3alusM WIM OTAECIbHBIM JIMIAM, HaXOISIIUMCS 3a
rpannuneii (crates 111 YK KHP)™.

[IpoOnema coxpaHeHUsi €IUHCTBA TOCYJAapPCTBA OCTAETCS aKTyaJIbHOM U B HbI-
HelHee BpeMs. boprba ¢ cemapaTU3MoM SIBISIETCS OJIHUM M3 OCHOBHBIX HallpaBiie-
Huii BHyTpeHHen nomutuku KHP. K Hanbosnee npoOaeMHBIM TEPPUTOPHUSIM CTPaHBI C
TOYKH 3PEHUSI COXPAHEHUS CEMApaTUCTCKUX UACH U ABMXKEHUM OTHOCATCS CUHBI3SH-
VYiirypckuii aBTOHOMHBIN 1 TrOeTCKHil aBTOHOMHBIN paliOHBI, a TaKKe OCTpOB Taii-
BaHb. JlanHas npoOena Hanwia cBoe otpaxkeHue u B YK KHP. B cratee 103 YK KHP
COJIEpKaTCs JiBa COCTaBa MPECTYIUIEHUH B JAaHHOM cdepe: pacKosl CTpaHbl U MO-

CTPCKATCIILCTBO K PACKOJY CTPAHBI. B 3aBHCHMMOCTH OT aKTMBHOCTU Y4aCTHHUKOB H

3 Vronosusiii koxeke Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
pamenus: 30.05.2019).

58



TSKECTU NPECTYIUIEHUS] HA3HAYAKOTCA: MOXKU3HEHHOE 3aKJII0YEHHE, CPOYHOE JIMIIe-
HUE CBOOOIbI, apecT, HAA30p WU JHILIEHUE MOJIUTUYECKUX MpaB. B HacTos1ee Bpems
PacKoJ CTpaHbl U MOJCTPEKATEIBCTBO K PACKOIY OTHOCATCS K MPECTYIICHUSAM, T0]I-
PBIBAIOIIMM OCHOBBI TOCYJITAPCTBEHHON OE30MAaCHOCTH, B JIEHCTBYIOIIEM Y TOJIOBHOM
KOJIEKCE OH CMEHWJIM KOHTPPEBOMIOIIMOHHbBIE TTpecTyrieHus: Kogekca 1979 roxa.
Takxe ocoboe BHUMaHKE yensieTcs 60pb0e ¢ TEPPOPU3ZMOM U IKCTPEMHU3ZMOM,
B YACTHOCTH, NMPOTHUBOJECUCTBUIO MCIOJb30BaHUS PEIUTHO3HBIX JIO3YHTOB JJIA MPU-
KpBITHS Teppopuctuueckoi nesrensHocT. B [MompaBkax k YK KHP Ne 9 610 yxe-
CTOYEHO HAaKa3aHWE 3a TEPPOPUCTUYECKHE MPECTYIUICHHS, OJHOBPEMEHHO C 3TUM 32
UX COBEpLIECHUE JOMOJIHUTEIBHO MPEAYCMOTPEHO HAaKa3aHWE WMYIIECTBEHHOTO Xa-
paktepa. [Ipu 3TOM 3aKOHOJATENh KPUMHUHAIUZUPOBAI PSI AESTHUM, CONMPSAKEHHBIX C
TepPPOPU3MOM, IIPEICTABILIOIINX 0COOYIO0 OMACHOCTb IS 00IecTBa .
CymectBenHoe BHUManue B YK KHP taxke ynensercs npecTyruieHUsM, Ha-
IPaBJICHHBIM MPOTUB TOCYAApCTBEHHOW ciyxkObl. Hampumep, 3noynorpebienue
CITY>K€OHBIM TOJIOKEHHEM WJIM XaJaTHOE OTHOIIEHUE K CIY>KEOHBIM OO0S3aHHOCTSIM
pabOTHUKAaMU TOCYAApCTBEHHBIX OPraHOB, B Clyyae, €CIM ATO HAHECIO KPYITHBIH
yiepO 00IIecTBEHHOM 0€30IacCHOCTH, MHTEpPECAM rocyJapcTBa U Hapoja, HaKa3blBa-
€TCsl JIMIIIEHUEM CBOOOIBI HA CPOK /0 3 JIET JUOO apecToM; IPH 0CO00 OTATUAIOIINX
00CTOSITENIBCTBAX — JUIIEHUEM CBOOOJBI Ha Cpok oT 3 1o /7 jet (ctaths 397 YK
KHP)". Taxxe K MIPECTYIUIEHUSIM, HAIPABJIEHHBIM ITPOTUB FOCYIaPCTBEHHOM CITYXK-
OBl MOKHO OTHECTH IOJIHOIO O€30TBETCTBEHHOCTh, MPOSIBICHHYIO MPHU MOJIUCAHUH,
peanu3anuy KOHTpAaKTa paOOTHUKAMU T'OCYJIapCTBEHHBIX OPraHOB, MPUBEAIIYIO K UX
oOMany (crarbs 406 YK KHP); nosnHyto 6€30TBETCTBEHHOCTh PaOOTHUKOB roCyap-
CTBEHHBIX OPIaHOB, KOHTPOJHUPYIOLIIUX MO JOJTY CIYXObl OXpaHy OKpyKarolen
Cpellbl, MPUBEIIYI0 K CEpbE3HOMY MHLHJIEHTY, CBI3AHHOMY C DKOJOTMYECKUM 3a-

rpsisaenueM (crathsa 408 YK KHP); danscudukaiuio pe3yabTaToB MPOBEPKU B KO-

" Man Hyumoit. 3Menenus yronoBHoro 3akoHonarensctBa Kuras: obmast xapakrepuctuka // Lex Russica. 2016. Ne 8.
C. 87.

"> Vronosusiii kogekc Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpeJcTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoit moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
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PBICTHBIX MLENSAX pPabOTHUKAMU OPraHoB TOCYAAPCTBEHHOTO TOPTOBOTO KOHTPOJIS
(cratest 412 YK KHP)®.

[ToMuMO BBIIIENEPEUNCIICHHBIX HAMpPaBICHUN NaIbHEHIIEro pa3BUTHUS U CO-
BEPILICHCTBOBAHUS YTOJIOBHO-TIPABOBOM CHCTEMBI MOYKHO BBIJEIUTDH €I€ HECKOJIBKO
aKTyaJIbHBIX HAMPaBJICHUIN — 3TO O0pKOa C AESITEIBHOCTHIO MO0 HE3aKOHHOMY 000pOTY
HAapKOTHKOB B TOCyAapcTBe; 00pb0a ¢ Koppymimeii; 6oprda ¢ OpraHu30BaHHOM Tpe-
CTYITHOCTBIO; Ooph0a ¢ Jieranmu3aiuell MpecTymHbIX T0X0A0B; 00phda ¢ BOXKICHHEM
aBTOMOOUJISI B HETPE3BOM COCTOSIHHH.

B nenom npaBonpumenutenbHas npaktuka KHP sBnsercs apdextuBHoit, ona
XapaKTepU3yeTCs PEUINTEeIbHOCTBIO U MOCIEA0BATEIbHOCTHIO ICHCTBUH, & TaKXKe CY-
POBOCTBIO YTOJIOBHBIX HaKa3aHWM. 3aKOHOAaTENb ONIEPAaTUBHO pearupyer Ha U3MEHe-
HUS, IPOUCXOJSIINE B OOIIECTBE U KPUMHHAIBHYIO CUTYaIINIO, CKJIAIBIBAIOIIYIOCS B
CBSI3M C 3THMHU HM3MEHEHMSIMH. B HacTodiee Bpemsl MPOLECC COBEPUICHCTBOBAHUS
YTOJIOBHOTO 3aKOHOJATENIbCTBA HE MPEKpAIlaeTCs, OH UACT C YYETOM peajbHBIX IO-
TpeObHocTel obmiecTBa. IMeHHO n3MeHeHus u nonosnHeHus B Bujae [lompaBok k YK
KHP saBisitoTcsi OCHOBOM pa3BUTHS U COBEPIICHCTBOBAHHSA YTOJIOBHOT'O 3aKOHO7a-

TenscTB B KHP.

"® Vronosusiit koxexe Kuraiickoii Haponnoii Pecrry6uuky : npuHAT Ha 5-# ceccun Bceeknraiickoro coOpanust Hapo-
HBIX TpecTaBUTeNeil mectoro co3siBa 14 mapra 1997 rona [dnexrponHsiit pecypc] // Poccuiickuit mpaBoBoi moprai :
Bubnmoteka [NamkoBa : moiautuko-npaBoBas nHTepHeT-O0MOmmorexa. URL : https://constitutions.ru/?p=403 (nara o0-
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3AKJIFOYEHUE

B 3akmtoueHun xoTenoch Obl OTMETHTH, YTO K OJHOMY U3 CaMbIX Ba)KHBIX WH-
CTPYMEHTOB YTOJOBHOI'O IIpaBa MOKHO OTHECTH CUCTEMY HakazaHui. Cucrema Haka-
3aHUM OTpa)kaeT pPe3yJIbTaThl Pa3BUTHSA OOIECTBA, COOTBETCTBYET OMPECICHHBIM
sTanaM ero pas3Butus. lloa cuctemoil Haka3aHUN MOHUMAETCS MPETyCMOTPEHHBIM
YTOJIOBHBIM 3aKOHOM BHYTPEHHE YNOPSJAOYEHHBIN, UCUEPIBIBAIOIINMN EPEUYCHb BHU-
OB HakazaHui. BaxkueiimMm kpurepueM s hopmupoBanus 3PGEeKTUBHOM CUCTe-
Mbl HaKa3aHUU SIBJISIETCS CPABHUTEIIbHAS CTENEHb TSKECTU (CTPOrOCTH) HAKA3AHMM.
Ona noctpoeHa Mo NPUHIMITY OT MEHEE CTPOroro HakazaHus K 0ojee CTporoMy Ha-
Ka3aHut0. K OCHOBHBIM IpU3HAKaM CHCTEMbI HAKa3aHUN MOKHO OTHECTH:

1) cuCTEMHOCTB YTrOJIOBHBIX HAKA3aHMIA;

2) ucueprbIBarOIIMA IepeueHb BUIOB HaKa3aHUII.

CreneHp pa3BUTOCTU CHUCTEMbI HaKa3aHUIl B MEPBYIO OYEpE/b BIUAET HA 00b-
€KTUBHOE NPUMEHEHHE K JIMIy, COBEPIIMBLIIEMY NPECTYIUIEHUE, MEPHI YTOJOBHOIO
HaKa3aHUs, Ha3HayaeMoW B Cy/1le0HOM MOpsiIKE. Y CTaHOBJIEHHWE B YTOJIOBHOM IpaBe
pa3HOOOpa3HbIX BUAOB HAKA3aHWM SIBJISETCS OCHOBOIIOJIATAIOIIMM IPU3HAKOM HC-
YEPIBIBAIOLIETO NIEPEYHS YTOJIOBHBIX HAKA3aHUM.

OkxoHYaTeNbHOE YTBEPXKACHHUE TPAIUIIMOHHOM CHUCTEMbl HakazaHuii B Kurtae
npousonwio B V-1 BB. 10 H.3. [IpeBHEekUTalicKas cucTeMa HaKa3aHWil HOCUJIa, B Iep-
BYIO Ouepelb, KapareiabHbIl Xapakrep. CucreMa «y CHH» SBISUIaCh CTaOUIbHBIM
KOMIUIEKCOM HaKa3aHWW, OCHOBAHHBIM Ha KOCMOJIOTHYECKHUX IPeACTaBiIeHuAX JpeB-
Hero Kutast 0 Tom, 4TO BCE CYHIECTBYIOIIEE COCTOUT U3 MATU MPUPOIHBIX ITEPBOIIIE-
MeHTOB. Llenpto Hakazanuil B JlpeBHem Kurtae sBIAIOCH yCTpalleHHME KaK CaMOro
IIPOBUHHUBIIETOCS, TaK U MOTEHUMAJIBHBIX IPECTYNTHUKOB. Mepa HakazaHus omnpeze-
J5U1aCh COIMANIBHBIM CTaTyCOM OOBHHSIEMOT0, COOTBETCTBEHHO, YEM BBbIIIE ObLI y BU-
HOBHOI'O paHT, TeM ciabee ObLIO AJIs1 HETO YrojoBHOE HakazaHue. UTo kacaercs cuc-
TE€Mbl CHMBOJMYECKUX HaKa3aHWU, O€3yCIOBHO, OHA CYIIECTBOBajda JO MOSBICHUS
cUCTeMbl «y cuH». HeoO0XoIuMo OTMETHUTh, YTO CUMBOJIMYECKHE HAKa3aHHs TPaHC-

q)OpMI/IpOBaJ'H/ICB B OJHWH U3 IISITU BUOAOB HaKa3aHUN — KJIeHMEHUE WU TaTyUpOBaHHC.
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CuMBoOIMUYECKHEe HaKa3aHUsl ObLTH BBHITECHEHBI 00JIee KECTKUMHU (POPMaMH TEJIECHBIX
Haka3aHui, 00pa30BaBIIMMH CUCTEMY «y CHH», OKOHUATEIhbHOE OTMHUPAHUE JAHHOU
(dbopMbl HaKa3aHUN IPOU30IILIO B YKOYCKHUM MEpUOI.

XapaxkTepHoil yepToil cpeiHeBeKkoBoro npaBa Kuras, 0€3yci0BHO, MOKHO CUH-
TaTh CKJIAJbIBAIOIIYIOCA TPAIULIMIO CO3JAHUS JTUHACTUYECKUX KOJIEKCOB, B OCHOBE
KOTOPBIX ObUIM 3aJI0’K€HBI HOPMBI IpaBa, B MEPBYIO OYEpE/b YroJIOBHOTO, chopmy-
JUPOBAHHBIC OCHOBATEJISIMU TUHACTUHN. [[OMOJHEHUSI U TOMPaBKU B JUHACTHUYECKHUE
KOJIEKChl BHOCWJIMCh UX NpUEMHHUKaMH. DaKTHUUECKHU, «KIACCHUYECKas» CUCTEMA «Y
cuH» Obl yctaHoBieHa npu auHacTuu Cyit (581 — 618 rr.). Ona Oblia mepeHsaTa u
odopmiieHa B Buje kojaekca «Tan ol mry u» (653 ron) nunactueit Tan. Kogekcom
nuHactuu Tan OblUla ymopsijoueHa CUCTEMa «y CHH», KOTOpas HCIOJIb30Balach
oosbie Thicsiuenetus. C mepuoja mpaBieHUs AMHACTAU TaH 3aKperuisieTcss eauHO-
oOpa3HbIi MOPSAJOK MEPEUUCICHUS TSITH BUIOB HAKa3aHUW B TUHACTUYECKHUX KOJCK-
cax MOCIENYIIINX HUMIEPHUH, YK€ B ITOT MEPHOJ HAKa3aHUS PacCIOJarajiuch IO
MPUHIUIY OT MEHEE TKKOTO K Oosiee TskkoMmy. PacmonokeHue nsatu BUJOB HaKas3a-
HU UMEHHO B TaKOM HEPApXHUYECKOM MOPSIIKE SIBISJIOCH OYEHb Ba)KHBIM JIJISI 3aKO-
Hoparens. «Kmaccuueckas» cucrema «y CHH» BKIIOYalia B ce0s CIEAYIONIUE BUJIbI
HaKa3aHUMW: TOpKa TOHKUMH OaTtoramu (MajKaMu), MOpPKa TOJCTHIMHU OaTtoramu (Taj-
KaMH), BBICBUIKA (KaTOPKHBIC WJIM HCIPABUTENbHBIE PaOOTHI), CChUIKA M CMEpTHAas
Ka3Hb.

B mnpaBoBoil Hayke MPHUHATO CUWUTATh, YTO MUMEHHO C MPABICHUS JTUHACTUHU
Mun (1368 — 1644 rr.) HaunHaeT HOPMUPOBATHCS KIACCUYECKOE YTOJOBHOE TPABO
Kuras. B «YronoBHoM konekce auHacTuu Mun» («/la MuH o 1m3e ¢y au») ObUIH
BOCIPOM3BEIAEHBI MHOTHE NOJIOKEHU npeamecTsyromero Kogexkca nunactuu Tan. B
CBOIO ouepeib O0JBIIMHCTBO NosioxkeHut Kogekca nunactuu Mun (1644 — 1911 rr.).
ObLTH 3anMcTBOBaHBl KogekcoM Manbwkypckoit auHacTuu Lun («la muH mroi mmy»).
[uHCKHI KOJIEKC, COCTaBIECHHBIN HA ocHOBE KoaekcoB nuHactuu Tan u MuH, nipak-
TUYECKU 0e3 U3MEeHEeHUH jAeiicTBoBas B Kutae BIIoTh 10 Hadama XX Beka, ompeje-
JIsi IPUHIIMIIBI 1 HOPMBI YTOJIOBHOTO IPaBa.

[lepuon xuraiickoit ucropuu ¢ 1911 roga (cBepxenue nuHactuu L{un) no mo-
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aBieHus B 1997 romy coBpemeHHOro YroioBHoro kojaekca Kuraiickoit HapomHoii
PecnyOnuku (nanee YK KHP) aBnsncs nepexonnbim. Ero MoxkHO oxapakTepu30BaTh
KaK MEPHUOJI PEKOHCTPYKIIMHU U YCOBEPIICHCTBOBAHUS YTOJIOBHOIO 3aKOHOAATEIHCTRA.
B VYronosHom ynoxenun 1912 roga Obuta nepecMoTpeHa CUCTEMa HAKa3aHM, B 4a-
CTHOCTH, U3 Hee ObUIM MCKIIIOUEHBI BCE TelleCHble Haka3zaHusa. B 1928 romy Beimmen
VYronosusiil konekc Kuraiickoii Pecniyonuku (nanee YK KP), koToperit dpaktuuecku
IPEACTABIILT COO0OM MOAECPHU3UPOBAHHBIA BAPUAHT YTOJOBHOrO yijoxxkeHus. B 1935
roy Obuia BeimynieHa nepBas peaakuus YK KP, a B 1948 rogy ero Bropast penak-
nus. YK KP cocrosin u3 O6mieit u Ocodennoit yacte. Jlanueii Komeke ucneitan Ha
cebe CyIIECTBEHHOE BIMSHHUE 3apyOeXHOro mpasa psaa crpad: Anonun, Opanuuw,
benbruu, I'epmannu u lNomnanauu. B 1957 roagy mocne obpazoBanuss KHP Obuia
NPEANPUHATA TepBasg MOMbITKa KOIU(PHUKAIMK YTOJIOBHOTO 3aKOHOAATENbCTBA, HO
npoekT YK KHP tak u e Obut npunsar Koaudukamnronusie paboThel ObLTH BO30OHOB-
jeHsl ToJbKO B 70-¢ roasl. KosoccanbHbll Tpya MPOBEACHHBIX KOAUGDUKAITMOHHBIX
paboT ObUT peanu30BaH MOCPEACTBOM MpUHATHUSA nepBoro B uctopuu KHP YronosHo-
ro kojaekca B 1979 rony, koropsiii BcTynuia B cuiny ¢ 1 ssuBaps 1980 rona.

HeobxoaumocTh NpoBeieHUs €lle OJHON KOAU(pUKAIIMK YrOJIOBHOIO 3aKOHO-
JaTeIbCTBA OblIa CBsI3aHa C HECKOJIBKUMU (DaKTOpaMHu:

1) mocne npunstus YK KHP 1979 rona B ctpane Obuti mpoBeeHBI CEPbE3HBIC
HPKOHOMHUYECKHE MPeoOpa30BaHUsI, CBA3AHHbBIE C JIETAIN3ALUEN 3JIEMEHTOB PHIHOYHOU
HSKOHOMHUKH, KOTOpPbIE B CBOIO OYEpe]b TPeOOBaJIM BHECEHUSI KOPPEKTUPOBOK B YIO-
JIOBHOE 3aKOHO/IATEIIbCTBO;

2) n3-3a OOJBIIOTO KOJUYECTBA UCTOYHUKOB (IOMHMO YTOJOBHOIO KOJIEKCa B
rocyJapCTBE MOCTOSIHHO HNPUHUMAJUChH JIOMOJHUTEIbHBIE TPaBUjia U YCTAHOBIICHHUS,
KOTOpbIE PETYJIMPOBAIM OTAEJIbHbIE HANpaBieHUs OOpPbObI C MPECTYNHOCTHIO) YIro-
JoBHOE 3akoHOJaTenbcTBO KHP cTaHoBMIIOCH meperpyXKeHHBIM, TPYIHOOO03PUMBIM,
MPOTUBOPEUYHMBBIM U KOJUTU3UOHHBIM.

NMenHo 31U (aKTOphl MPUBENIH K OCYIIECTBICHUIO 3aKOHOAATEIbHON aKI[UU B
dopme cozmpanus ooHoBIeHO BapranTa YK KHP B 1997 roay, koTopslii aBisieTcs ak-

TyaJbHBIM U B Hacrtosuee BpeMs. OcHOBHOM 3agaueit coBpemenHoro YK KHP sBis-
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eTcst 0opb0a ¢ MPeCTYIIICHUSIMU TIOCPEICTBOM IIPUMEHEHUS YTOJIOBHOTO HaKa3aHUs B
LEJSIX 3allUThl TOCYAApCTBEHHOM 0€30MacHOCTH, OXPaHbl FOCYIapCTBEHHON, KOJIEK-
TUBHOW M YaCTHOW COOCTBEHHOCTH, 3aIIMTHI MpaB JHU4HOCTU. HecMoTpst Ha To, 4TO B
YK KHP Ha npsmyro HE COAEPKUTCS HU MOHATHS HAKa3aHUSA KaK TaKOBOTO, HU €TI0
LeJIEN, MPOAHAJIM3UPOBAB €r0 MOYKHO CJIENIAaTh BBIBOJ O TOM, YTO B HACTOSIIIEE BPEMSI
TaKue LeJIM HAKa3aHWs KaK YCTpPAllEHHE MOTEHUUAJIbHBIX MPECTYIHUKOB U MPENOT-
BpAILICHUE COBEPIICHHS HOBBIX MPECTYIUICHUM, UCIPABIECHUE OCYKICHHOIO JIMLA U
BOCCTaHOBJICHHE COLMAJILHOM CIPaBEIIMBOCTH B O0IIIECTBE OCTAIOTCA aKTYyaJbHBIMHU.

VYronosHoe npaBo KHP sBisiercss HanOonee ®KECTKUM 1O CPABHEHUIO C IPYrHU-
MH BUJAMHU IOPHUIAYECKOM OTBETCTBEHHOCTH, HU OJHHUM BHIOM OTBETCTBEHHOCTH
KpOMe€ IOpUINYECKON HE MPENYCMOTPEHBI TAKUE BUbl HAKA3aHUM KaK JIMIICHUE CBO-
001bI U cMepTHAs Ka3Hb. 3akoHonarens KHP Bener monuTuky ycUIEeHHBIX Mep yro-
JIOBHOM OTBETCTBEHHOCTHU 3a COBEpIIAEMbIC B CTpaHe IpecTyIuieHusd. Buabsl Hakas3a-
HUW, KOTOPBIEC IPUMEHSIOTCS B YTOJIOBHOM IIpaBe, BCErAa TsKEJIEe 110 CPOKAM U pas-
MepaM, 4YeM T€ K€ BUbl HAKA3aHUW B IPYTUX OTpacisax npasa. CucreMa HaKa3aHUU B
KHP nocratouHo pazHooOpa3Ha u oOmupHa, Ogarogapsi K€CTKOM cucTemMe Hakasa-
HUW yJIaeTCsl KOHTPOJIMPOBATh KPUMUHOTEHHYIO CUTYallHI0 B TOCYIAPCTBE C YUCIIEH-
HOCTBIO O0Jiee MUJUTHAp/Ia YeoBeK. YTonoBHoe HakazaHue B KHP ycranaBnuBaercs
3aKOHOM M MPUMEHSETCS TOJIBKO CyI0M IpU MOMOUIM 0COO0T0 MOpsiiKa BHIHECEHUS
MIPUTOBOPA, OMPEEIIEMOro Y TOJOBHO-TIPOIIECCyalbHbIM Kojiekcom KHP.

C 1997 rona coBeplIeHCTBOBAHME YTOJOBHOIO KOJEKCA MPOUCXOIUIIO B BUJIC
IPUHATUS TONPaBOK (BHECEHWS M3MEHEHUM W NONOJIHEHWi). B Hacrosmee Bpems
IIPOUCXOJNUT CMATYEHHUE PAA HAKA3aHUM, YTO BBIPAXKEHO B PACIIMPEHUH HMCIOJIB30-
BaHUs Haka3aHUil B popme Haa30pa U mTpada, CMArYeHUN HaKa3aHUN JUIsl TTOKUIIBIX
JMIl U HECOBEPLICHHOJETHUX. TaKXe OYEBHUJIHA TEHACHLHWS CMATYEHUs WHCTUTYTA
BBICIIICH Mepbl HakazaHusi. CMepTHas Ka3Hb ObLTa OTMEHEHa 3a 13 cocTaBOB PKOHO-
MHYECKUX MPECTYIUIEHHWM W NPECTYIUICHUH HEHACUJIbCTBEHHOTO xapakrepa B llo-
npaBkax Ne 8 m uckmouena u3z 9 cocraBoB npecrymieHuid B IlonpaBkax Ne 9. Ho
MOJIHOCTBIO OTKa3bIBaThCsl OT CMEPTHOM Ka3HM 3aKOHOJATellb HEe coOupaercs, Mo-

CKOJIbKY OHa BBICTYMAET OJIHUM M3 UHCTPYMEHTOB yCHEIIHONW 00pbObI rocyaapcTna ¢
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IIPECTYIHOCTBIO.

B nenom npaBonpumenutenbHas npaktuka KHP sBnsercs apdextuBHoii, ona
XapaKTEPU3YyETCsl PEIINTEIbHOCTBIO U TIOCIE0BATENBHOCTRIO JEHCTBUN, a TAKXKE CY-
POBOCTBIO YTOJIOBHBIX HaKa3aHWW. 3aKOHOAATENb ONIEPATUBHO pearupyeT Ha U3MEHe-
HUS, IPOUCXOJAIINE B OOIIECTBE U KPUMHHAIBHYIO CUTYalINIO, CKJIAIbIBAIOIIYIOCS B
CBS3M C OTUMH M3MEHEHHsAMM. B Hacrosmiee BpeMs IPOLECC COBEPLICHCTBOBAHUS
YTOJIOBHOTO 3aKOHOJATENIbCTBA HE NMPEKPAIIAECTCSA, OH UIET C YYETOM PEAIbHBIX MO-
TpeOHocTel oOmecTBa. MIMeHHO u3MeHeHus U JononHeHus B Buje [lompaBok k YK
KHP aBnsiroTCsl OCHOBOM pa3BUTHS M COBEPIICHCTBOBAHWS YrOJIOBHOT'O 3aKOHO/1a-

TenscTB B KHP.
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