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bakanaBpckast pabota couepxut 62 c., 45 UCTOUHUKOB.

KOJUIM3UOHHBIE BOIIPOCHI, CEMEMHOE ITPABO, BPAYHO-CEMEWHBIE OT-
HOLIEHUA C MTHOCTPAHHBLIM DJIEMEHTOM, 3AKIIIOYEHUE U PACTOPXEHUE BPA-
KA, 3AILLIMTA UHTEPECOB JIETEU

Lenb nanHON pabOTHI 3aKIIIOYAETCS B TOM, YTO Obl MPOBECTH KOMIUIEKCHBIA aHAIU3 KOJLIHU-
3MOHHBIX TP00JeM, BOSHUKAIONIIUX MPU PEryIUpOBaHUH OpadyHO-ceMeiHbIX oTHomeHud B MUII, a
TaKXe MPEAJIOKHUTH IPABOBOE PEIIEHUE MPOOIEMHBIX acleKTOB KOJUTM3HOHHONH HOPMAaTUBHOW 0a3bl
B 0071aCTH CEMENHOro mpasa.

Lenb onpexnensieT 3agaun pabOTHI: OXapaKTepU30BaTh CTAHOBJICHUE U pa3BUTHEe Opaka B PD
U 3apyOEeKHBIX CTpaHaX, a TAKKe BBIIBUTH CHENHM(PHUKY KOJUTU3MOHHOTO PETYIMPOBAaHUS OpayHO-
CEMEHHBIX OTHOUIECHUH, OCJIOKHEHHBIX MHOCTPAaHHBIM JJIEMEHTOM; IPOAHAIU3UPOBATh MEKIyHa-
POJIHBIE M BHYTPUIOCYJIapCTBEHHBIE IPABOBBIE AKTHI, PETYIUPYIOIIMX JAHHbIE OTHOLIEHUS; JNaTh
XapaKTepUCTUKY MPABOBOM MPUPOABI Opaka; U3y4yUTh aKTyalbHbIE MPOOIEMBI 3aKIIIOUEHUS U pac-
TOPKEHUS CMEIIaHHBIX OPaKOB; paCCMOTPETh OCHOBBI IIPABOBOI'0 PETYJIMPOBAHUS UMYILIECTBEHHBIX
OTHOIIEHHWIA CYNPYTrOB, OCJIOXHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM; OCTAHOBUTHCS Ha MpoOieMe 3a-
IIUTHl WUHTEPECOB JETeH, BBISIBUTH CHEIU(PUKY WHCTUTYTOB ONEKH U IOINEYUTEIHCTBA; BHIIBUTH
npaBoBbIe MPoOIeMbl 3aKiItoueHust Opaka B PoccuiickoM npase.

[IpeameTom uccnenoBanus ABIsSIETCs MpoOIeMa MPABOBOTO PEryJIUPOBaHUS MPUPOIBI Opaka
C YYaCTUEM MHOCTPAHHOTO 3eMeHTa B PD.

OOBEKTOM HCCIIEIOBAaHMS BBICTYNAIOT OOIIECTBEHHbIE OTHOIIEHUS B 00JAaCTH CeMENHHOro
IIpaBa: OKa3aHHE MPaBOBOM NOMOIIM WIEHAM CEMEW IO pa3INYHbIM CIOPHBIM M KOJUIM3MOHHBIM

MMPaBOOTHOIICHUAM B CEMbBE, CBA3AHHBIX C YHACTUEM MHOCTPAHHOI'O 3JIEMCHTA.

COJIEP)KAHUE
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B nam nquHaMU4YHBIA BEK, KOT/IA TPAHUIIBI MEXAY FOCYyIapCTBAMU YXKE HE SIB-
JISIFOTCSL TAKAMH HETIPEOAOJIMMBIMU, KaK PaHbIIE, U KOHTAKThl MEXIY JIFOAbMUA MOTYT
Pa3BUBATBHCSA HE3ABUCHUMO OT I'PAXKIAHCTBA M MECTA JKUTEJIBCTBA, BCE YaILlEe 3aKII0Ya-
I0TCSL Opakyd ¢ MHOCTPAHIIAMHM M CO3/Ial0TCSI CEMbH, YJIEHBI KOTOPBIX UMEIOT pa3iiny-
HOE TPa)JAHCTBO WM KUBYT HE B CBOEM OTEUECTBE. Y CIIOBHS 3aKIIOYEHUS TaKUX
OpaKkoB: JMYHBIE U HMYIIECTBEHHbIC OTHOILICHUS MEXIY CYNpyramu; IMOJIUCAHUE
OpayHBIX JOTOBOPOB; YCTAHOBJICHHE U OCIIapUBAaHUE OTIIOBCTBA, pacTOpKeHUE Opaka;
paszie’ MMYIIECTBA CYHNPYroB M OINpEAENIeHHE CyAbObl OOIIMX JETel; B3bICKAaHHUE
aJTMMEHTOB Ha peOCHKa 3a TPaHUIICH; YCHIHOBIICHUE JAETEH MHOCTPAHIIAMU U TIepee3]
UX BMECTE C YCHIHOBUTEISIMU B IPYTYIO CTPaHy - BCE 3TO BECbMa aKTyaJIbHbIE B HAIIIE
BpeMs cutyanuu. CIoXHOCTh HUX IMPABOBOTO PEryJIUPOBAHUS 3aKIIOYACTCS B TOM,
YTO CEMEUHBIE OTHOUIEHUS C YYaCTUEM MHOCTPAHIIEB CBS3aHBI Cpa3y C JABYMs, a UHO-
r1a U C HECKOJIbKMMU TOCYAapCTBAMH M, COOTBETCTBEHHO, C IBYMS WM HECKOJbKU-
MU TPABOBBIMU CHUCTEMaMH, 4acCTO MO-Pa3HOMY pEHIAIOIIMMHU BOIMPOCHI Opaka U ce-
MbU. Paznuuns ocoOCHHO BENTUKH, €CIIU peub WJET, HallpuMep, O CTpaHaX e€BpOIeH-
CKOT'0 ¥ MyCYJIbMAHCKOTO MPABOBBIX CUCTEM.

PacnipoctpaneHHOCT, OpayHBIX OTHOIIEHUW, OCJOKHEHHBIX HWHOCTPAHHBIM
AJIEMEHTOM, BBI3BAJIO HEOOXOAUMOCTh pa3pelIeHus] MPOTUBOPEUNN MEKIY CEMEHHBIM
3aKoHOAATENLCTBOM PD U npyrux rocymapcts, rpakJjaHe KOTOPBIX BCE Yallle CTaH
nonaaarh B chepy ACUCTBUS POCCHIICKOTO CEMEWHOTO IMpaBa, YTO MOTPEOOBAIO CO-
OTBETCTBEHHO HAJCKHBIX TapaHTUN UX MPaB B OPauHBIX OTHOIICHUSX HA TEPPUTOPUU
P®. C apyroii cTopoHbl, HE MEHEE BaXKHOU SIBJISIACH 3a7a4a COOTIOICHHS 3aKOHHBIX
paB U UHTEPECOB U rpakaH PD B OpavyHbIX OTHOMICHHUSIX C Y9aCTHEM HHOCTPAHHBIX
rpaxaad. B 2Toil cBsi3u Hazpena U HEOOXOAMMOCTh MPUHIUIHAIBHOTO U3MEHEHUS
MOAX0Ja K BO3MOXHOCTH ITPUMEHEHHSI HOPM HHOCTPAHHOTO CEMEWHOro MpaBa B pe-
T'YJIUPOBAHUHM OpavyHBIX OTHOIICHHH, MOCKOJBKY CYIIECTBOBABIIEE paHEE OTpPHUIIA-
TEJIbHOE OTHOIIIEHHE K 3TOMY BOIPOCY BO MHOTHX CITydasiX BEJIO K YIIEMJICHUIO MpaB
Y UHTEPECOB KaK POCCUNCKHUX, TaK U MHOCTPAHHBIX TPAX/aH.

N3noxeHHble 00CTOATENHCTBA MPEAOTIPEACIIUIN BEIOOD JAHHOU TEMBI.
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[IpeameToM wnccnenoBaHUs SIBISETCS MNpoOJieMa MPaBOBOTO PETYJIMPOBAHUS
IpUPOJIbI Opaka C ydacTHeM MHOCTPAHHOTO 31ieMeHTa B Poccum.

B kauecTBe 00BEKTa MCCIEAOBAHUS BBICTYIAIOT OOLIECTBEHHBIE OTHOILIEHUS B
o0JacTh CeMEMHOTro Mpasa, MPEXJe BCEro, OKa3aHue MPaBOBOI MOMOIIY YJICHAM Ce-
MEH 10 Pa3IM4HBIM CIIOPHBIM M KOJUIM3HOHHBIM IPAaBOOTHOIIECHUSM B CEMbE, CBSI-
3aHHBIX C Y4aCTUEM MHOCTPAHHOTI'O JIEMEHTA.

Lenb vccneaoBaHus 3aKII0YAE€TCA B TOM, UTO ObI IPOBECTH KOMIUIEKCHBIN aHa-
713 KOJJTM3UOHHBIX MPOOJIEM, BOZHUKAIOIINX MPU PETYIUPOBAHUN OpauHO-CEMENHBIX
orHouieHuit B MUII, a Takyke mpensioxkuTh MPaBOBOE PEIICHUE MPOOJIEMHBIX aCIEK-
TOB KOJUIM3MOHHON HOPMATUBHOM 0a3bl B 001acTH ceMeitHoro npasa. [Ipu sToM oco-
00e BHHMaHHUE yJEseTCsl BONPOCAM 3aKIIOYEHHs] M PAacTOPKEHHUs Opaka, 3alluThl
WHTEPECOB JICTEH.

JlocTKeHHEe TOCTaBICHHBIX LENeld 00eCneunBaeTcsl PElICHUEM CIEAYIOLUX
3aJay:

- 0XapaKTepU30BaTh CTAHOBIICHHWE U pa3BUTHE Opaka B Poccuu u 3apyOeKHBIX
CTpaHax;

- BBISIBUTH CHIEUU(PHUKY KOJUTM3UOHHOTO PEryJIMpOBaHUsl OpayHO-CEMEMHBIX OT-
HOILIEHHUI, OCJIOKHEHHBIX HHOCTPAHHBIM 3JIEMEHTOM;

- MPOBECTH AHAIN3 MEKJIYHApOIHBIX M BHYTPUIOCYAAPCTBEHHBIX MPABOBBIX
aKTOB, PETYJIUPYIOIINX JAHHbIE OTHOIICHHUS;

- 1aTh XapaKTepUCTUKY NMPAaBOBOM MPHUPO/ bl Opaka;

-OTpa3uTh MPABOBbIE ACTIEKTHI 3aKIIOUEHUS, U3MEHEHUS U MpEeKpalleHus Opaka
C Y4aCTHEM MHOCTPAHHOTO AyieMeHTa B Poccuu;

- U3yUYUTh aKTyalbHbIEC MPOOIEMbI 3aKIIOUECHUS U PACTOPKEHHSI CMEIIaHHbIX
OpaKoB;

- paccMOTPETh OCHOBBI MTPABOBOT0 PETYIMPOBAHUS UMYIIECTBEHHBIX OTHOLIE-
HUM CYNIPYTOB, OCJIOKHEHHBIX HHOCTPAHHBIM JIEMEHTOM;

- OCTAHOBUTBHCA Ha MpoOJIeMe 3alUThl UHTEPECOB JETEH B MEXKIyHApOIHOM
YaCTHOM TpaBe, BbISIBUTH CIEUU(PHUKY HHCTUTYTOB OINEKH U MOTIEYUTENIbCTBA.

- BBIIBUTH IPABOBBIE MPOOJIEMBI 3aKiItoueHus Opaka B PoccuiickoM mpase.
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MeTon010rn4ecKyl0 OCHOBY HCCIIEJJOBAHUS COCTAaBIIAIOT KaK OOILEHAy4HbIE
METO/Ibl TO3HAHUS, TaK U YaCTHBIE U CIIEHUAJIbHBIE METOJbI MO3HAHMS, B TOM YHUCJIE
METO/Ibl JIOTHYECKOT0, (POPMaATBHO-IOPUINYECKOT0, UCTOPUYECKOTO0, HOPMATUBHOTO,
CTaTUCTHUYECKOr0, IPABOBOr0 MOAEIIMPOBAHUS U UICTOPUKO-TIPABOBOTO aHAIN3a, KOH-
KpPETHO-COLIMOJIOTMYECKUN, CUCTEMHBIN (IIPU YCTAHOBJIEHUU CBSI3€H MEXKIY pazind-
HBIMU 3BEHBSIMU IIPABOBOT'0 PETYIMPOBAHUS) U JPYTUE METO/IbI UCCIIEI0BAHUSI.

ITo ctpykType paboTta omnpezneseHa Kpyrom HcciaelyeMbIX pobiieM, ee LeasIMU
U 3a7a4yamu. PaboTa coCTOMT U3 BBEJCHUS, ABYX IJIaB, ISTH naparpadoB, pacKpbIBa-
IOLMX OCHOBHBIE MOHATHA U COJiepKaHue padoThl, U 3akatoueHus. K padore npuna-

TaroTCa CIIMCOK HOPMATHBHO-IIPABOBBLIX AaKTOB U CHeHHaHBHOﬁ IOpHI[I/I‘ICCKOI)'I JIUTC-

paTyphl.

1 OBIIAS XAPAKTEPUCTUKA BPAYHO-CEMEWHBIX OTHOILIEHUIA
7



B MUII

1.1 MexnayHapoaHble W BHYTPUIOCYyJapCTBeHHbIE TMPaBOBble AKThlI,
peryJupyonue Opa4Ho-ceMeiiHbie OTHOIIEHHSI ¢ HHOCTPAHHBIM 3JIEMEHTOM

1 mapta 1996 r. B PO Bctynun B cuity CK, Brmouaronuii pasza. VI «IIpume-
HEHHE CEMEHWHOr0 3aKOHOJATENIbCTBA K CEMEHWHBIM OTHOUIEHUAM C Y4YacCTHEM
WHOCTPAHHBIX Tpak/IaH W juI 0e3 rpaxkaancTBa». B manHom pasznene chopmympo-
BaHbl KOJUTM3UOHHBIE HOPMBI O 3aKJIIOYEHUH Opaka, MpU3HAHWUU €ro HeACHCTBUTEb-
HBIM, PaCTOP>KEHUH Opaka, O JTUYHBIX HEUMYIIIECTBEHHBIX U UMYIIECTBEHHBIX MpaBax
U 0053aHHOCTSIX CYNPYroB, YCTAHOBJIEHUM M OCHapUBAHUU OTIIOBCTBAa (MaTEpHUH-
CTBa), IpaBaxX M OOA3aHHOCTIX POAUTENICH U JIeTeH, IMMEHTHBIX O00A3aTEIbCTBAX
COBEPIICHHOJICTHUX JIETEH U APYTUX YJICHOB CEMbH, YCHIHOBIICHUH.

CK P® pomyckaer B HEKOTOPBIX CIy4asix BbIOOp MOJIexKaIier0 NpuMEeHEHHIO
paBa caMHMH CTOpOHaMU (B OpayHOM JOTOBOpPE WM B COTJIAIIICHUH 00 yIiaTe aslu-
MeHTOB)!. B 3HAUMTENBHOM CTENEHM YCTPAaHAETCS BO3MOMKHOCTH BO3HMKHOBEHHS
«XpoMaronux» OpakoB (Opaku, 3aKIIOUYEHHBIE B OJTHOM TOCYJapCTBE U HE TIPU3HABA-
€MbI€ B IPYTOM).

B cpaBuenuu ¢ CK PO 1o 1996 r., ecniu panee aeicTBOBal CTPOTO TEPPUTOPH-
albHBIN TMPUHIIUI, HA OCHOBE KOTOPOTO K CEMEMHBIM OTHOIIEHUSIM C Y4aCTUEM HHO-
CTpPaHHBIX IpakJaH MPUMEHSIIOCH, KaK MPaBUJI0, pOCCUICKOE 3aKOHOAATENHCTBO; TO
B CK P® or 01.03.1996 r. tenepb e NpeaIyCMOTPEHBI OTCHUIKH, JIOMYCKAIOIIHE
MPUMEHEHUE HE TOJBKO POCCHICKOr0, HO M MHOCTPAaHHOro mnpapa. CTanau mpemy-
CMOTpPEHBI TIpaBuUiia O MPUMEHEHHUH TIpaBa B OTHOILICHUH OMPEACIICHUS JIMYHBIX U He-
UMYIIECTBEHHBIX OTHOIIEHUHN CYMPYTOB, MPaB U 00S3aHHOCTEH POIUTENCH U NETeH,
QTUMEHTHBIX OOSI3aHHOCTEM UJIEeHOB cemel. bblUl ocCyllecTBiIeH Mepexoa OT
OIHOCTOPOHHUX K JBYCTOPOHHHI KOJUIM3UOHHBIM HOPMaM.

Hapsany ¢ CK P® npaBuna, UMEIOlIMe 3HAYCHUE JJISl PETYJIHPOBAHUSI CEMEN-

HBIX OTHOIIEHUM, comepkarcs B @3, takux kak: ®3 ot 15.11.1997 r. N 143-

! Cemeiinblit kogexc Poccuiickoit @eneparuu ot 29.12.1995 N 223-®3 (pex. ot 01.05.2017). //[DnekTpoHHbIH pe-
cypc]. Joctyn u3 cipaBodHO-TIpaBoBOM cucTeMbl «KoHcynbTaHTIIIOC).
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®3 «O6 akrtax rpaxmanckoro cocrosHus»; @3 ot 31.05.2002 N 62-D3 (pex. ot
01.05.2016) "O rpaxmanctee PD®" u apyrue.

Baxxnoe 3HaueHue B 00J1aCTH CEMEMHOTO MpaBa UMEIOT MEXKTyHAPOIHBIE 10T0-
BOphI. [IpuMEeHUTENHHO K CEMEHHO-TIPaBOBBIM OTHOILICHHUSM MEXAY TpakIaHAMU
CHI oco0yto poisb npusBana urpath "KoHBeHIUSI 0 TpaBOBOM MOMOIIU U MTPABOBBIX
OTHOUIIEHUSIX IO TPaXJIaHCKUM, CEMEHHBIM M YroJIOBHBIM jenaM" (3akitoueHa B T.
Muncke 22.01.1993) (Bcrynuna B cuiy 19.05.1994, nns Poccuiickoit @enepanun
10.12.1994).

Konnu3nonHsie HOpMBI CEMEMHOTO TIpaBa cojiepkarcs B poropopax P®D (mpo-
JoJDKaroT aerctBoBathk U JoroBopsl CCCP) o mpaBoBOil MOMOIIM MO TPaKJIaHCKHUM,
CEMEUHBIM M YTOJIOBHBIM JI€JIaM, 3aKJIIOYEHHBIX ¢ bonrapuei, [lonpimen, Benrpuei u
JPYTUMH CTpaHaAMHU.

[TonpiTku yHUGDUKAIMKM OpayHO-CEMEUHBIX OTHOIIEHUM, CBSI3aHHBIX C HHO-
CTpaHHBIM TIPABOMOPSIKOM, MpeanpruHuMaioTcs ¢ Hadana XX B. [lepBoit Obuia mpu-
HsATa ["aarckas KOHBEHILHs 00 yperyJupoBaHUU KOJUIM3UN 3aKOHOB M IOPUCIUKIINM B
00JacTH pa3BOOB U CyneOHOTO pasznyuenus cynpyroB B 1902 r. Becero ¢ nauana XX
B. ObUIO MPUHATO O60Jee S0 KOHBEHIIMIA; MHOTHE U3 HUX TaK U HE BCTYNUJIMU B cuity. B
HaCTOsIIee BpeMsi Hau0oJiee BaXXHBIMH YHUBEPCATILHBIMU U PETHOHAIBHBIMU MEXKTY-
HApOJHBIMH COTJIAIICHUSIMH B O0JaCTH CEMEMHOro mpaBa MPEACTaBISIOTCS CIEAYIO-
mue: Hpro-Mopkckas konenmmss OOH 0 B3BICKAHMM 3a TpaHHIEH ANMMEHTOB
(1956); Huro-Mopkckast kouBenrms OOH 0 cornacum Ha BCTYIUIGHHE B Opak, Opad-
HOM BoO3pacTe U peructpanuu opakoB (1962); ['aarckas KOHBEHIIUSI O FOPUCIUKIIUH,
MPUMEHUMOM IpaBe U MPU3HAHUU peleHuid 00 yceiHOBIIeHUHU (1965); JlrokcemOypr-
CKass KOHBEHIIMS O TMPU3HAHUHM PEIICHWHA B OOJACTH CYMNPYKECKUX OTHOIIECHUU
(1967); CrpacOyprckas KoHBeHIMS 00 ychIHOBICHHMM jaeter (1967); [Naarckas KoH-
BEHIUSI O NPHU3HAHWM PA3BOJIOB M PEUICHUNW O Pa3JeIbHOM KUTEJIbCTBE CYINPYIOB
(1970); I'aarckast KOHBEHIIHS O TIPaBe, IPUMEHUMOM K aJJMMEHTHBIM 0053aTeIbCTBAM
(1973); CrpacOyprckasi KOHBEHIUS O MPABOBOM cTaTyce BHeOpauHbIX jaeteit (1975);
["aarckasi KOHBEHIUSI O MpaBe, MPUMEHUMOM K PEXKUMaM COOCTBEHHOCTH CYNPYTOB

(1978); I'aarckasi KOHBEHIIMS O 3aKJIIOYCHUU U MPU3HAHUU JCHCTBUTEIBHOCTU Opa-
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KoB (1978); I'aarckast KOHBEHLIMS O TPAKTAHCKUX aCHEKTaX MEXIYHApPOJHOTO IMOXH-
meHus nereit (1980); JlrokcemOyprcekass KOHBEHIIUS O IPU3HAHWN M UCTIOJTHCHUH Pe-
IICHUI OTHOCHUTEJIBHO ONEKM HaJ JETBMU M BOCCTAHOBIICHMSI OIEKM HAaJl JETbMHU
(1980); n opyrue.

Takum 00pazoMm, MEXIyHapOJHBIE IMPABOBBIE AKTHI PETyIUpYIOLIUE OpayHO-
ceMeiHble oTHOLIEeHUS B cuiy cT.15 Konctutynuu u ¢t.6 CK P® numeroT npumart Hajl
HaIIMOHAJIBHBIM 3aKOHOJIATEILCTBOM, 00JIaIal0T CUIION MpSIMOTo JeicTBus. B ciydae
IIPOTUBOPEYHS], IPUOPUTET UMEIOT NpaBriia KOHBEHIIMY U TOTOBOPOB.

1.2 Konsim3uonubie npodseMbl peryjidpoBaHusi OpavyHo-ceMelHbIX OTHO-
LIeHUH

ObnacTe OpayHO-CEMENHBIX OTHOUIEHUH YaCTUYHO BXOAUT B OOBEKT pEryiu-
poBanust MUII, nockonapky OpadyHO-CEMENHHbBIE OTHOIIEHUSI UMEIOT HE TOJIBKO Ipax-
JAHCKO-TIPAaBOBYIO, HO U aIMHHHCTPAaTUBHO-IIPaBOBYIO Ipupoay. HecoriacoBaHHO-
CTbIO HOpPM CEMEHHOro 3aKOHOAATENbCTBA Pa3HBIX TOCYIapcTB B cdepe OpayHo-
CEMEHHBIX OTHOLIEHUH CHOCOOCTBYET BO3HUKHOBEHMIO Koyum3uil. [lockonbky ce-
MEHHBIE OTHOLIEHUS C yYaCTHEM MHOCTPAHLEB CBSA3aHBI C JBYMs, a MHOI/IA U C He-
CKOJIBKMUMH TOCYIapCTBaMU M, COOTBETCTBEHHO, C JIByMsI WJIM HECKOJIbKUMH MPABO-
BBIMHM CHUCTEMaMHM, YacTO MO-Pa3HOMY pPELIAIOUIMMH BOMPOCHl Opaka W CEMbU — 3TO
CIIOCOOCTBYET BO3HHMKHOBEHHUIO CJIOKHOCTEH B MPaBOBOM perynupoBanuu. [lo aToi
NPUYUHE TOSBUJIACh HEOOXOAUMOCTh YHU(UUMPOBATH HOPMBI MYTEM 3aKIIOUYEHHUS
JBYCTOPOHHHUX JIOTOBOPOB U MHOI'OCTOPOHHUX KOHBEHIIHN.

MUII perynupyroT TOJBKO T€ OTHOLIEHUS U3 00JacTH OpayHO-CEMEWHBIX, KO-
TOpBIE UMEIOT IPAXKAAHCKO-IIPABOBYIO NpHpoay?. CiemoBaTeabHO, OTHOIIEHHS, BbI-
XOJISIINE 32 PAMKH FPa)KAaHCKO-TIPaBOBbBIX, OyIyT PEryIupoBaThCsl HOPMaMH JIPYTUX
oTpacJieil npasa, a He MUII. B cemeitHoM mpaBe He cyliecTBYeT 4eTKOM nuddepen-
[UAIM1 UTHCTUTYTOB Ha MyOJMYHO-TIPABOBBIE U YaCTHOMNpPaBOBble. OJTHAKO UMEET Me-
CTO OBITH JI€JIEHHE OTHOILICHHUI Ha YacTHbIC U MyOJWYHbIC, TPUEMJIEMbIC U TIPU Xa-
paKTepucTUKe OpayHO-CeMENHBIX OTHOLIEHUH. CyIECTBYIOT CIIEAYIOIINE KPUTEPUU

BBIJICJICHUS OTHOIICHUI TPa)XJaHCKO-IPABOBOTO XapakKTepa: a) HaJlW4yue UMYyIle-

2 MesxayHapoHOe YyacTHOE npaso: yuebnux / noa pen. I'. K. JImurpuesoii. M., 2004. C. 572.
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CTBEHHOT'O WJIM JIMYHOTO HEUMYIECTBEHHOTO XapakTepa; ©) AMCIO3UTUBHOCTD; B)
PaBEHCTBO CTOPOH. B ciydae, Koraa OTHOIIEHUS MUHCTUTYTOB CEMENHOIO IIpaBa y10-
BJIETBOPSIIOT HAa3BaHHBIM KPUTEPUSM, TO MOXHO TOBOPUTH 00 OOBEKTE pEryInpoBa-
Hust MUIIL. [Ins xapakTepuCTUKHU OTHOIIEHUHN KaK MEXIyHapOAHBIX HEOOXOAUMO IO0-
MHUMO HaJIM4Usl TPaKJaHCKO-TIPAaBOBOW HPUPOJIbI, YTOOBI OTHOLIEHUS OBLIM OCJIOXK-
HEHbI THOCTPAHHBIM 3JIEMEHTOM.

CrnenosarenbHO, K OpauyHO-ceMelHbIM OTHOIIEHUsAM B MUII oTHOCAT cliemyto-
M€ BOMPOCHI: 3aKIIOYEHUS] U PAacTOPKEHUs Opaka; olpeiesieHue pekuma UMylie-
CTBa MEXAY CYNpyramu; NpHU3HAHUs Opaka HEIECUCTBUTENIBbHBIM; PETYIHUPOBAHUS
AITMMEHTHBIX 00S3aTEIbCTB; YCHIHOBICHHUSI M CBSI3aHHBIE C HUMHU JIPYTUE€ BOIPOCHI
IIPU YCJIOBUH, YTO YKa3aHHbIE OTHOLIEHUS HMEFOT MEKIYHAPOIHBINA XapakTep®,

Crnenyer OTMETUTB, YTO MEXKIYHAPOAHBIA XapaKTEp MOKET OBbITh HE TOJIBKO,
KOI'Jla MHOCTPAHIIbl 3aKo4yaroT Opak Ha Teppuropun P®D; Ho, a Takke Korjaa ux
yYaCTHUKAaMU SIBJISIIOTCSL TOJIBKO POCCHMCKHE IpakaaHe (B Cilydae, €Clid OTHOIIECHUS
CKJIaJpIBatoTCs 3a npeaenamu P®). Hanpumep, pokaeHue poccuiickoro pedeHka Ha
TEPPUTOPUM MHOCTPAHHOTO I'OCYNAPCTBA U BO3ZHUKAIOIIKME B CBS3U C OTUM BOIPOCHI
MO 3al[UTE €ro UMYIIECTBEHHBIX MpaB (B YaCTHOCTHU, MpaBa Ha MOJYYEHUE aJTHMEH-
TOB) O3HAYAIOT BKJIFOUEHHUE dTUX OTHOIICHUM B 00BEKT perynupoBanus MUIIL.

JUis XapaKTepUCTUKU OTHOIICHUH, KaK MEXKIYyHApPOJHBIX, JOCTATOUYHO YTOOBI
00011 3JEMEHT B MPABOOTHOLIEHUHU (CYOBEKT, OOBEKT WM IOPUINYECKUN (DAKT)
MMeEJI THOCTPAHHYIO COCTABJIAIOILYIO.

[To MHEHUIO YUEHBIX ISl CEMEMHOr0 NpaBa, Kak HU JJIs1 KaKoil Apyroi o0ygactu
IIPABOBOI'0 PETYJMPOBAaHMS, XapaKTEPHbI BECbMa CYLIECTBEHHBIE PA3JIMUUS MEKIY
IPAaBOBBIMH CHCTEMAMM Pa3IMYHBIX rocyapcTB’. BosbIoe BIMSHKME HAa PETYIMPOBa-
HUE CEMEHHBIX OTHOILIECHUU OKa3bIBAIOT HAIMOHAIBbHBIE OCOOCHHOCTH WU TPaJMIIMH.
PerynupoBanue 3THX OTHOIIEHUI MMEET BEKOBYIO uctoputo. Ha pazpaborky mpaso-

BBIX HOPM, OCOOEHHO B 00JIACTH CEMEIHOTO TpaBa, OKa3bIBAET BIMUSIHUE IIEPKOBD, Pe-

3 MexmyHaposiHOe yacTHOE 1paBo: yueOHuk / nox pea. I'. K. [Imurtpuesoii. M., 2004. C. 573.

4 Borycnasckuit M. M. MexkayHapoaHOe YacTHOE HPaBo: yueOHHUK Ui By30B. M., 2004.; IlIspinax U. I'. Mexnyna-

poaHas yHu(UKAIUS KOJUTU3HOHHBIX HOPM ceMeiiHoro mnpasa // [IpaBo u sxorHomuka. 1999. Ne 15-16; Kox X., Maruyc

V., Bunkinep ¢on Mopendennc I1. MexayHapoqHOe 9aCTHOE IPaBO M CpaBHUTENbHOE MpaBoBeaeHue. M., 2001.
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JIUTHO3HBIC JOTMATHI. DTUM OOBSCHSACTCA U (PaKTHIECKOE OTCYTCTBHE B JIAHHBIX 00-
JACTSIX MEXKIYHAPOIHON YHU(PHUKAIMN MaTEePUAIBHO-TIPaBOBBIX HOpM. Kak roBopui
M. M. borycnaBckuii: «31ech 6e3pa3eiabHO TOCHOJICTBYIOT KOJJTU3UOHHBIE HOPMBI,
HO OHH JIMIIb OTCHIIAIOT K IIPaBy OTAEIBHBIX TOCYAapCTB»°. B mocnequee BpeMs BO3-
pOCJO 3HAYEHUE MHOTOCTOPOHHUX MU ABYCTOPOHHHMX IOTOBOPOB, COJEPKAIIUX KOJI-
JIM3UOHHBIE HOPMBI B 3TUX 00JACTSIX.

PaccmoTpum paznuuusi B 0071aCTH CEMEHHOTO MpaBa Ha MPUMEPAX HEKOTOPHIX
rocyaapctB. OJIHU CTpaHbl MPU3HAIOT Opaku 3aKIIOYEHHBIE B TOCYIaPCTBEHHBIX Op-
raHax, Jpyrue — 3aKJIOYeHHBIM B LepKOBHOW (popmax. CTpaHbl, Tlie MPU3HAIOTCS
Opaku, 3aKJIFOYEHHBIE TOJILKO B TOCYJAPCTBEHHBIX opraHax — 3To Poccus, ['epmanus,
benbrus, Jlanusa, @panuus, Huaepnanasl, Hopserus, JlatBus, JIutea, IcToHUS U Ap.
Crpanbl, B KOTOPBIX HapaBHE C IPpaKIaHCKOM (opMoil Opaka mpaBOBbIE MOCIEACTBUSA
MOpOXkIaeT U Opak, 3aKIIOYEHHBIN B 1epKOBHOU (opme — 310 ['py3us, BenukoOpu-
Tauus, Hekotopble mTaThl CILIA, GonbmuHCTBO NpoBuHIMI Kanamsl, ABcTpamus®.
CtpaHbl, B KOTOPBIX 3aKjtoueHHe Opaka (opMaiabHO JIOMYCKAETCS KaK B IpakaaH-
CKOH, TaK U 1epKOBHOM dopmax. 1o ctpanbl — Utanus, Ucnanus, [loptyranus, bpa-
3wiusA, APreHTUHa W JpYyrue JaTUHOAMEPUKAHCKWE cTpaHbl. Ho mpu 3akiroueHun
Opaka B 1epKOBHOU (hopme, 00s3aTeNbHBIM YCJIOBHEM SBIISIETCA — IOCIEAYIOIIee
YBEIOMJIEHUE TOCYJApCTBEHHBIX OPraHOB O COCTOSIBIIEHCS LIEPKOBHOM LIEPEMOHUHU
OpakocodeTanusi. OTHAKO C YYETOM TOUM pOJIM, KOTOPYIO MIPAeT KaToJuyeckas 1ep-
KOBb B 3THUX CTpaHax, IepkoBHas (opma Opaka, Mo CyIECTBY, SBISETCS 00s3aTeb-
HOM JUIsl JIMI] KaTOJMYECKOTO BEPOMCIOBEAAHMS, KOTOPbIE COCTABISAIOT TaM OO0Jb-
mMHCTBO HaceseHus. CTpaHbl, B KOTOPBIX 3aKjl04eHHE Opaka BO3MOXKHO JIUIIbL B
1iepkoBHO# Gopme — 310 I'perus, Kunp'.

OrpanudeHus Mo BCTYIUICHUIO B Opak. B ogHUX cTpaHax MMEIOTCS OTpaHuye-

HUA 1A )KCHIIWH, BCTYIIAIOOIUX B 6paK: OHH MOI'YyT BCTYIIaTh B 6pa1< TOJIBKO IIO HUC-

% Borycnasckuii M. M. Mex1yHapo/IHOe YacTHOE NPaBo: y4eOHUK 11t By30B. M., 2004.; IlIsbinak U. T'. MexayHa-
ponHas yHU(DHKAIMS KOJUTM3HOHHBIX HOpM cemeitHoro mipasa // IIpaBo u skoHOMHEKaA. 1999. Ne 15-16; Kox X., Marayc
V., Bunkiep ¢hon Mopendensc I1. MexayHapoaHOe 4acTHOE MPaBO U CpaBHUTEIbHOE TIpaBoBeneHue. M., 2001. C.
402.
® Tam sxe.
" Tam xe. C. 403.
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TEYEHUU OIPENEIICHHOI0 MEepHoJa BPEMEHH IOCIIE€ Pa3BOAAa WIM CMEPTH MYyXka, B
IpYrUX CTpaHaxX TakWe OrpaHUYEHMs] HE YCTaHOBJIEHbI. ECTh CcTpaHbl, B KOTOPBIX
YCTaHOBJICHbI OTPAaHUYEHMS WJIM OCOOBIE YCIOBHS JJI BCTYIUICHHUS B Opak UX Tpax-
JIaH C THOCTPaHLAMU.

Janus. bpaku ¢ HHOCTpaHIIaMU pa3pelIeHbl TOJIBKO B TOM CIydae, €CJIu JIULIO,
BCTynaroiiee B Opak, crapuie 24 jeT; MHOCTPaHKa MOXET BBIUTH 3aMyX 3a JJATCKOTO
rpakJaHWHA TIPH YCIOBHH, YTO OH UMEET JOCTATOYHYIO KWIILIoWaas B Jlanuu, mo-
CTOSIHHBIE JJOXOJIbl U CIIOCOOEH MpEeI0CTaBUTh OaHKOBCKYIO rapanTuto Ha 7000 eBpo.

Typkmenusi. bpaku ¢ MHOCTpaHUaMU pa3pelieHbl B CIEAYIOIIUX CIIydasx:
HaJM4he COOCTBEHHOCTH Ha HEJIBH)KUMOCTb MJIU K€ KBapTUPY; TPEOOBaHUS O B3HOCE
MHOCTPAHIIEM ONPEIEIIEHHON CTPaxoBOW CYMMBbI, KOTOpasi AOJKHA ObITh BBIIJIAYEHA
TYPKMEHCKOW Ipa’KJaHKE UM Ha COJIEp KaHUE JIETEl B CIIydae pacTOpKEeHUs Opaka.

EcTb rocynapctBa, KOTopble BOOOIIE HE JOMYCKAIOT 3aKII0UEHHs OpaKkoB TakKo-
ro pona®.

B Poccuu 3anper Ha Opak ¢ MHOCTpaHIIEM OblI B T€YEHUU OYEHb KOPOTKOTO
nepuoja (1947—1953) no npuynHaMm cyry60 MOJIMTUYECKOTO XapaKTepa.

Jnsi ceMeMHOro mpaBa psna roCyJapCTB XAapaKTEPHO TJIABEHCTBO MYXKa; BO
MHOTHX CTPaHax [0 CUX IOP COXPAHSETCS HEPABHOIIPABHOE IOJIOKEHUE MYXkKa U Ke-
HBI B c€Mbe. ['paXkIaHCKUE KOJEKChI 3TUX IOCYAapCTB YCTAHOBWIIM TaK Ha3bIBAEMBIN
OpayHblii TOrOBOp, KOTOPBIN 3aKitoyaeTcs A0 Opaka M 3aKperuisieT, MpexJe BCEro,
paBa My»Xa Ha UMYILIECTBO >KEHbI. 3aKOHOAaTEIbCTBO OOJIBIIMHCTBA TOCYJapPCTB HC-
XOJIUT U3 MPUHIHUIIA MOHOTaMHUU. B MyCylnbMaHCKHUX CTpaHaX XapaKTEpHOW OCOOEH-
HOCTBIO SIBJISICTCSl TIOJIMraMusi (MHOTOXKEHCTBO). B oTnenbHbIx cTpanax Asum u Ad-
puku npusHaeTcs noauramus. COXpaHsIOTCA apXanveckue oObI4au yruiaThl BHIKyTa
32 HEBECTY, YCTAHOBJIEH KpailHe HU3KUI BO3PACT JIs BCTYIUICHHUS JKEHILUHBI B Opak.
3aKOHOJIaTENbCTBY U MPAKTUKE PsIIa CTPAH U3BECTHBI PACOBBIE OIPAaHUYEHUS; HE J10-
MyCKaroTCs Opaky MEXy JIFOJbMHU Pa3HON pachl WM Pa3HOTO BEPOUCIIOBEIAHNUS.

Cnenyer OTMETUTh, UYTO pELIEHUWE KOJUIM3HMOHHOIO BOIpOca MpUOOpETaeT

OoJIBIIIOE 3HA4YCHHUC, ITOCKOJIbKY IIpU Pa3JIMIUAX B CEMEHHOM 3aKOHOAATCIbCTBC, B

8 MexmyHapomHOe 9acTHOE TIpaBo: yueOHMK 11 By30B / mox pea. H.W. Mapsnmuesoit. M., 2010. C. 384.
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Opak BCTYNalOT IpaxkJaHe pa3HbIX rocyaapctB. KoymM3HOHHBIE HOPMBI CEMEWHOIO
IpaBa CTpaH OTJIMYAIOTCS OOIBIINM Pa3HOOOpa3HUEM.

Wrak: Bo-miepBbIX, OpauyHas MpaBOCIOCOOHOCTh, T.€. CAMO IMpaBO BCTyMNaTh B
Opak, OTCYTCTBHE NPEMATCTBUM ISl BCTYIUIEHUS B Opak - BCE 3TO OINpPEAEIIETCS B
pAlle TOCYAapCTB JIMYHBIM 3aKOHOM Ka)IOro M3 CYNpyroB. Bo-BTOpbIX, B ciydae
pacTopkeHus Opaka MEXIy CYyNpyramH pa3judyHOro TpakaHCTBa B psAE CTpaH
IPUMEHSETCS 3aKOHOJATENLCTBO CTPAHbI TPaKkaaHCcTBa Myxa’. B-TpeTbux, 6pak, 3a-
KJIFOYEHHBIN B OJJHOM T'OCYJIapCTBE B COOTBETCTBUU C 3aKOHOM MECTa €ro 3aKJroye-
HUS, MOXKET OBbITh HE NMPHU3HAH B JPYrOM TOCYIapCTBE, YTO MOPOKAAET «XPOMaro-
ey Opaku. B-ueTBepThIX, B psA€ TOCYAapCTB MPU3HAETCS WHCTUTYT OOpydUEHHS
(IIOMOJIBKM), IPUYEM B OTIEJIBHBIX CTpaHaX ONpPENENsieTCs, KaKoe MPaBO MOJJIEKUT
IPUMEHEHUIO K MOMOJBKE U K MOCIEACTBUSAM HAPYIICHUS IOMOJIBKH. B-TISTHIX, 4TO
K€ KacaeTcsl peryJupoBaHus KOJUIM3UOHHBIX BOIIPOCOB, TO B, OJTHUX CTPaHaX TaKWe
HOPMBI BKJIIOUEHBI B HOBbIE 3akoHbI 0 MUII (Benrpusi, ABctpus, Typuus, [lIBeiina-
pus ¥ JIp.), B IPYTUX - B TPAXXIaHCKUE WK CeMEMHbIe KoJeKehl. [IpuBenem npumepsi:
B KHP u BreTHame 3aKk0OHOIATENHLCTBO MCXOAUT W3 MPUHIIMIIA TPUMEHECHUS ITpaBa
MecTa 3akiatoueHusi Opaka; B IlIBeiapuu (coracHO 3aKOHY O MEXKIYHApOJIHOM
yacTHOM mpaBe 1987) r. maTepuanbHO-TIPABOBBIC YCIOBHS NJIsl 3aKIIOYCHHUST Opaka
JIML - TPaXKJ1aH JBYX FOCYJapCTB ONPEIEISIOTCS IIBEUIIAPCKUM MPaBoM; B I'epmaHuy,
(cornachHo ct1. 13 BBognoro 3akona k I'TY) u Poccun (ct. 156 CK P®) B ananoruu-
HBIX CIyYasX MOJUIEKUT MPUMEHEHHUIO MPaBO 00EUX roCylapCTB, I'paxIaHe KOTOPbIX
BCTyNaroT B Opak. B-mecTriX, n3MeHeHne paMuinu JiMl, BCTYNAOLMX B Opak, TaKkxKe
ONPEAEIACTCS HA OCHOBE KOJUIM3MOHHBIX HOpM. Tak, B I'epmanum, cornacHo BBoj-
HOMY 3aKkoHY K ['TY, BO3MOKHOCTbh U3MEHEHUsI (PaMIIIUK ONPEEINISIETCS IPaBOM IOC-
yAapCTBa IPaKIaHCTBA KaXKI0T0 U3 CYIIPYTOB.

CrnenoBatenbHO, MPU BCTYIJICHUM B Opak Ipa)kAaH pa3HbIX TOCYJapcTB B OT-

HOIICHHWH KaXA0I'0 U3 HUX I3TO 6yz[eT OIpCaACIATHCA IIPpaBOM €TI0 CTpaHl)Ilo.

® Tlanreneepa M.B. BpauHas NpaBocyObEKTHOCTh B MEXIyHAPOJHOM 4acTHOM Iipase // TIpaBocyObeKTHOCTS 110 IPask-

JTAHCKOMY U X03siiicTBeHHOMY mpaBy. M., 2003. C. 177.

10 Borycnasckuit M. M. MexyHapoiHOE 4acTHOE IPaBo: y4eOHHUK Ais By30B. M., 2004.; IlIssinax U. I'. Mexayna-

ponHas yHH(HKAIMSI KOJUTM3HOHHBIX HOpM ceMeitHoro mipasa // IIpaBo u skoHOoMHEKa. 1999. Ne 15-16; Kox X., Maruayc
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B P® u 3a py0Gexom yBeTUYMIOCH YHCIIO CTIOPOB O PACTOPKEHUU OpakoB, 3a-
KJIFOYEHHBIX POCCUUCKUMU TPaKJIaHAMU C TpaxkaaHaMu JPYTUX CTPaH, CIIOPOB O CO-
JEp>KaHUU U Ccyb0e JieTed, Ipyrux CopoB B 00JaCcTH Opaka U CEMbH, MPU PEIICHUU
KOTOPBIX HEOOXOauMO TpuOeraTh K KOJUTM3MOHHBIM HOpMaM. [Ipum pacmame cembu
OCTpble KOH(MIUKTHI BOZHUKAIOT MPU PEIICHUH BOIPOCOB, C KEM OCTaHYTCA JI€TH, KaK
OyIyT OCYIIECTBISATHCS POAUTEIILCKUE TPaBa.

Bo Bcex m3BECTHBIX MPaBOBBIX CHCTEMax TOJIBKO HauIexkarie o(GopMICHHBIN
Opak MOpOXKAAET CYNpYXKECKHe MpaBa M 00SI3aHHOCTH, OJHA YacCTh KOTOPBIX HOCHUT
JIMYHBIN, a IpyTas - UMYIIECTBEHHBIA XapaKTep.

CoBpemMeHHOE ceMelHOe MPaBoO MOJIPOOHO PETYIHPYET YEThIPE OCHOBHBIE 00-
JJACTA UMYUIECTBEHHBIX OTHOLICHUI MEXAY CyHpyraMu: NpaBOBOM PEKHUM HMYIIE-
CTBa CYNpPYroB B Opake, MOPSIOK yIpaBJICHUS UMYIIECTBOM, OTHOIICHUS CYIPYTOB
110 TIOBOJLY IIPENOCTABICHUS COAEPKAHMS, ATMMEHTHBIE OTHOLICHUS .,

Bomnpock! B3anmootHomenuit Mexay cynpyramu B CK 1995 r. perynupyrorcs
B pa3a. VIl u B oTiinuum OT paHe NEWCTBYIOIIETO 3aKOHOAATENbCTBA, BKIIOYAET JIBE
CaMOCTOSITENIbHBIE CTaThbU: «JIMYHBbIE HEMMYIIECTBEHHBIE U UMYILIECTBEHHBIE MPaBa U
00s13aHHOCTH CYNPYTrOB» U «AJTMMEHTHBIE 00513aTEIbCTBA COBEPIICHHOJIETHUX JI€TEN
U Apyrux 4jieHoB ceMbh». B coorBerctBuu c¢ m. 1 cT. 161 CK nuuyHble Heumyiie-
CTBEHHBIE U UMYIIIECTBEHHBIC MpaBa M OOS3aHHOCTU CYINPYTOB OMPEIEISIOTCS Clle-
TYIOIIMM 00pa3oM: 3aKOHOJIATENLCTBOM I'OCY/1apCTBa, HA TEPPUTOPUN KOTOPOTO OHU
UMEIOT COBMECTHOE MECTO KUTEIhCTBA JIMOO, MPU OTCYTCTBUU COBMECTHOTO MECTa
KUTEIBCTBA - 3aKOHOJATENHCTBOM IOCYJapCTBa, HA TEPPUTOPUUA KOTOPOTO OHU UMe-
JM TIOCJIEIHEE COBMECTHOE MECTO >KHMTeNbCTBA. i1 CynmpyroB, HE MMEBLIMX COB-
MECTHOTO MECTa >KUTENbCTBA, - 3aKOHOIaTeNbcTBOM PD mpu yciioBuM, 4TO €10 pac-
CMaTPHUBAETCS B POCCUIMCKOM CYJIE.

[Ipu »TOM MJI1 POCCUHCKOrO 3aKOHOJIATENICTBA MCXOJHBIM SBIISIETCS 3aKpEIi-
neHHbll B KoHcTuTynnn PO npuHOMI MTOTHOIO paBHOINPABHUS MYKUYMHBI U KEHILU-

Hbl. Cornacho 4. 3 cr. 19 KoHcTuTynnm, My>K4rHbI U )KEHIIMHBI UMEIOT PABHBIE ITpa-

V., Bunkiep ¢hon Mopendensc I1. MexayHapoaHOe 4acTHOE MPaBO U CpaBHUTEIbHOE mpaBoBeAeHue. M., 2001. C.
404.
11 Cxapunos A.C. MexayHapoaHoe 4yacTHOE TNpaBo: yyeOHoe mocobue. CII6., 2008. C. 490.
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Ba ¥ CBOOO/IbI M paBHbIE BOZMOXKHOCTH JIJISl KX peaTnu3alliu.

IIpu onpenenenuu npasa, MOUIEKAIIETO IPUMEHEHUIO K OTHOLLICHUSIM IIPOKHU-
BAIOIIMX Ha TeppuTopun PO cynpyroB-mHOCTPAHIIEB WJIM CYNPYroB, OJUH U3 KOTO-
PBIX SBIISIETCSI MHOCTPAHIIEM, UCXOJIHBIM SIBJISIETCS] IPUHIIUI COBMECTHOTO MECTa KU-
TEJIbCTBA, 4 HE MIPUHIUII TPAXKIAHCTBA CYIIPYTOB.

Cornacio CK P®, «in4HbIE HEMMYILIECTBEHHBIE U UMYIIIECTBEHHbBIEC IIpaBa U
00513aHHOCTH CYIIPYT'OB JIOJKHBI ONPEAETSATHCS 3aKOHOAATEILCTBOM IOCYAapCTBa, Ha
TEPPUTOPUH KOTOPOTO CYNPYTd UMEKOT COBMECTHOE, MECTO JKUTEJIbCTBA, a TIPU €ro
OTCYTCTBHUU - 3aKOHOJATEIILCTBOM I'OCYAapCTBA, HA TEPPUTOPUU KOTOPOTO OHH HMe-
JIY TIOCJIEIHEE COBMECTHOE MECTO KUTebcTBa» (1. 1 ¢1. 161 CK).

CK PO conepxuT ornpeaencHue pekuMa UMYIIECTBEHHBIX OTHOUIEHUN CyTIpYy-
TOB IIyTEM 3aKJIIOYEHHUS] OpavyHOTO JOrOBOpPA WM COIJIAIIEHUSA 00 yIulaTe UMH aju-
MEHTOB JIpyT Jipyry. Cynpyru B COOTBETCTBUU C MPUHILIMIIOM aBTOHOMHUHU BOJIU CTO-
POH MOTYT U30patTh AJig ceOsl 3aKOHOJIATEIBCTBO TOM CTpaHbl, C KOTOPOH OHU UyB-
CTBYIOT HauOOJBIIYIO CBA3b WM KOTOPOE CUMUTAIOT JJi ce0s Haubosiee Oaaronpust-
HBIM.

Crnenyromue npasuiia 1o BOIIPOCY O MPUMEHEHUH IPaBa K JIMYHBIM U UMYLIE-
CTBEHHBIM IPABOOTHOUIEHUSAM CYIPYTOB MPEIyCMOTPEHbl B MHUHCKONM KOHBEHILIMH
1993 r. u B Kummnesckoii kouBeHiuu 2002 r. «O mpaBOBbIX OTHOLIEHUSX U MPABO-
BOM MOMOIIU TI0 TPAKIAHCKUM, CEMEUHBIM U YTOJIOBHBIM Jeiamy». Bo-nepBhIX, JHy-
HbIE Y MMYIIECTBEHHbIEC MPABOOTHOUIEHUSI CYHpPYrOoB OMNPEAENSIOTCS MO0 3aKOHOAa-
TEJIbCTBY JOTOBAPUBAIOILIEHCS CTOPOHBI, HA TEPPUTOPUU KOTOPOH OHM HMEIOT COB-
MECTHOE MECTOXKHUTEIBCTBO; €CIIA OJIUH U3 CYIIPYTrOB IIPOKUBAET HA TEPPUTOPUU OJI-
HOU JOTOBapHUBAIOILIECHCS CTOPOHBI, @ BTOPOU — HA TEPPUTOPUU IPYTOU U MPU ITOM
o0a cympyra UMEIOT OJHO M TO € I'PaKJAHCTBO, MX JIMYHbIE U MUMYLIECTBEHHbIE
MPABOOTHOIIEHUSI OMPEETSAIOTCS MO 3aKOHOJATENIbCTBY TOM CTOPOHBI, TPaKIaHAMU
KOTOPOUM OHU SIBJSIIOTCS; BO-BTOPBIX, €CiiM OJAMH W3 CYNPYroB SIBISETCS Tpa)KaaHu-
HOM OJIHOM JOTOBapUBAIOLLEICS CTOPOHBI, & BTOPOM - AIPYrol ¥ OJJMH U3 HUX MPOKHU-
BAET HA TEPPUTOPUMU OJHOM, & BTOPOU - HA TEPPUTOPUU APYTOU JOTOBAPUBAIOIICHCS

CTOPOHBbI, TO UX JIMYHBIC 1 UMYIICCTBCHHLIC ITPABOOTHOIICHUSA OIIPCACIAIOTCA 110 3a-
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KOHOJIaTENIbCTBY TOW CTOPOHBI, HA TEPPUTOPUHU KOTOPOM OHU MUMEJIM CBOE MOCJIEIHEE
COBMECTHOE MECTOXUTEIbCTBO; B-TpeThUX, €ClAu Cynpyrd HE MUMEIU COBMECTHOTO
MeCTa JKUTEJIbCTBA Ha TEPPUTOPUSAX JTOTOBAPUBAIOIIMXCS CTOPOH, MPUMEHSETCS 3a-
KOHOJIATEIbCTBO TOW CTOPOHBI, YYPEKICHHE KOTOPOM paccMarpuBaeT [1eino; B-
YETBEPTHIX, PABOOTHOIIEHHUS CYNPYTOB, KaCAOITUECS UX HEJIBMHKUMOT'O UMYIIIECTBA,
OTIPENICIIAIOTCS 110 3aKOHOIATEJIbCTBY JIOTOBAPUBAOIIEHCS CTOPOHBI, HA TEPPUTOPUH
KOTOPOM HAaXOAUTCS 3TO UMYILECTBO; B-MATHIX, MO /iejlaM O JUYHBIX U UMYIIECTBEH-
HBIX TPABOOTHOIICHUSIX CYNMPYTOB KOMIIETEHTHBI YUPEKICHUS JIOTOBapHBAIOIICHCS
CTOPOHBI, 3aKOHOJATEILCTBO KOTOPOM MOJJICKUT MPUMEHEHHIO B COOTBETCTBHUH C
MIPUBEJICHHBIMU BBIIIIE MOJOKEHUSIMHU.

B CK P® umeetcsa cnenuaibHas KOJJIM3MOHHAS HOpMA, 3aKperuisionias mnpa-
BUJIO BhIOOpA MpaBa MpU PETYIUPOBAHUU ATUMEHTHBIX 00S3aTEIBCTB COBEPIIECHHO-
JIETHUX JIETEH B TOJIb3y POJUTENICH, a TaKXKe aJMMEHTHBIX 0053aTeIbCTB JPYTUX
yieHoB cembu. CormmacHo cT. 164 CK anuMeHTHBIE 0053aTelIbCTBA YKa3aHHBIX JIHI]
OMPENIENAIOTCA 3aKOHOJATEIbCTBOM TOCYAapCTBa, HAa TEPPUTOPUHM KOTOPOTO OHHU
HMMEIOT COBMECTHOE MECTO KUTENbCTBA. [IpU OTCYTCTBUM TaKOBOT'O TH OTHOILICHUS
PErYyJIMPYIOTCST 3aKOHOM Tpa)KJaHCTBa JIMIA, MPETCHAYIOIIETO Ha TMOJIyYeHHE ajlu-
MeHTOB. KOJITM3HMOHHOE perynupoBaHUE aJTUMEHTHBIX 0053aTEIbCTB MOXKET OBITH
MPElyCMOTPEHO M B MEXKIYHApOJHBIX JoroBopax. Ho HanmoHaibHOE M MEXIyHa-
POJHOE KOJUIM3MOHHOE PEryJIMPOBAHUE MOXKET HE COBMajaTh. KOHBEHIMU CTpaH
CHI" 1993 r. 3akperuisercss KOJUIM3UOHHASI HOPMA, OTIMYAIOLIASACS OT POCCUKCKOM
KOJUTM3MOHHOU HOpMBI. Kak M3BeCTHO, BHIOOP B Cllydae MPOTUBOPEUUS MEXKY MEXK-
JYHAPOJIHOM M HAlIMOHAJIBHOW KOJUTM3UOHHBIMU HOPMaMU OCYIIECTBIISCTCS B MOJIb3Y
IIEPBBIX B CHJIy IIPHOPUTETHOIO IPUMEHEHHS MEKIyHAPOIHBIX HOPM ™2,

Cy1miecTBeHHON 0COOCHHOCTBIO B MPABOBOM PETYJIUPOBAHUM UMYIIECTBEHHBIX
OTHOIIECHUIN MEXy CyNpyramu sIBJISIETCS B OOJNBIIMHCTBE CTPaH BO3MOXKHOCTh yCTa-
HOBJICHHUSI JIOTOBOPHOI'O WJIMA JIETAIBHOTO PEXKMMa MUMYIIECTBa cynpyroB. JloroBop-

HBIM PEXUM UMYIIECTBA BO3HUKAET B PE3yJIbTAaTE 3aKIIIOUCHHS CylpyraMmu OpauHoro

12 Npusxuanas E.I'. McrnolHEHHE MHOCTPaHHBIX Cy€0HBIX PEIICHHUI 0 B3bICKAHWM alMMEHTOB Ha jeteil / TocynapcTso
n ipaBo. 2006. Ne 4.
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JIOTOBODA.

[Ipy >TOM JerajibHBIA PEKUM HMMYIIECTBA MOXET OBITH TPEX BHJIIOB: BO-
NEepBBIX, pekuM o0mHOCTH (Bo ®paniuu, B lIBeiapun, BockMu mrarax CIIA);
BO-BTOPBIX, PEXKUM pa3aesibHOCTH (B AHrinu, 6onpmumHcTBe mtatoB CLIA, I'epma-
HUW); B-TPEThUX, PEXKHUM OTJI0KeHHOW oOmHuoctu (B IlIBenuu, Hopeeruu, Jlanun)
CyHpYKeCKOro umymiectsa’s,

[Ipu pexxrime OOIIHOCTH MMYILIECTBA CYNPYTH UMEIOT COBMECTHOE MPaBO COO-
CTBEHHOCTH HAa MUMYIIECTBO, HAXKUTOE B Opake, Ha CPeJCTBA OT JOXOAOB OT UX MUMY-
niecTBa U MNpo(ecCUOHATBHON JAESITENBbHOCTH, COXpaHAs B CBOEM COOCTBEHHOCTHU
MMYIIECTBO, MPUHAJICKABIIIEE UM JI0 Opaka WiM MoJiydeHHOE B Opake, B Jap 100
1o HacyeAcTBy. Pexxum oO1HOCTH OBLT YCTAHOBJIEH M HAauOOJIee MOJTHO PErJIaMeHTH-
poBaH B mnpaBe DpaHLMH, OJHAKO M3MEHEHUS (PPaHIy3CKOro 3aKOHOJATENbCTBA B
HOCJIEAHUE TOAbl ObUIM OTMEUYEHBI HEKOTOPBIM OTXOJO0M OT TPaJWLUOHHOIO PEryJsu-
pOBaHUS.

JUist pesxuMa pa3zIeIbHOCTH UMYILIECTBA XapaKTEpPHO, YTO KaXKJAOMYy B OT/AEIIb-
HOCTHU CYTIPYTYy NPUHAAJIEKUT HE TOJIBKO MUMYIIECTBO, COOCTBEHHUKOM KOTOPOTO OH
ABJISUICA 10 Opaka, HO ¥ UMYILECTBO, MPUOOPETEHHOE UM B Opake Ha CBOM JEHBIH.
Takum o0pa3om, eciu >KeHIIMHA He paboTaeT, a 3aHMMAETCs BEJICHUEM JIOMAIIHEro
XO3s1ICTBa, TO 3a BpeMs CYNPY>KECKOW KU3HU OHAa HUYETO HE MPHUOOpPETaeT, TO €CTh
PEXUM Pa3JIEIbHOCTH CYNPYKECKOTO MMYLIECTBA HE 3alllMIAeT UHTEPECOB 3aMyK-
HEH JKEHIIMHBL. 3a JIOJITME TOJbl YCHIIMM MEXIYHAapOIHOIO JKEHCKOIO JBUKEHUS, B
TPaJULIOHHBIA PEXUM pa3aenbHOCTH B AHrimu u CIIA BHECEHBI OYEHb BAKHBIC
AJIEMEHTBI OOIIHOCTHU: BO-TIEPBBIX, 3a CYNPYroM, KOTOPOMY HE MPUHAMJICKUT IO Ipa-
BY COOCTBEHHOCTH KOHKPETHOE UMYIIIECTBO, CyIOM MOKET OBbITh MPU3HAHO MPABO Ha
JIOJII0 B UMYILIECTBE; BO-BTOPBIX, PEKUM OOIIHOCTH YCTAHOBJIEH Ha HamOoJiee Bax-
HBIE BUJIbI KMYIIECTBA, HAPMMED JKHJIBIE JI0MA M IOMEIeHHs ™,

B cnyuae mpu3HaHus 3aMy>KHEW >KEHUIMHBI HEAEecocoOHOM MpaBo yrpasJe-

HHUA UMYIICCTBOM ITPHUHAAJICIKAIIO €€ MYIXKY. C IMPU3HAHUEM 3aMy>1<Hep"1 KCHIIWHBI IC-

13 Cxapugnos A.C. MexayHapoaHoe yacTHOE npaBo: yue6Hoe nocobue. CI16., 2010. C. 492.
14 Tam xe. C. 493.
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ecriocoOHOI 32 My»XeM 0 MOCJIEIHEr0 BPEMEHHU BCE JK€ COXPAHSIINCh 3HAUUTEIbHbIC
IIPEUMYLIECTBA B YIPABICHUM MMYIIECTBOM WU PEIICHUM MaTE€PUAJIbHBIX BOIPOCOB
Opaka. B Hekoropbix crpaHax (Aprentune, bpasunuu, Vcnanum) stu npeumyiie-
CTBAa, XOTS U B HECKOJIBKO YPE3aHHOM BUJE, IPOJOJLKAIOT COXPAHATHCSA U ITOHBIHE -
My’>K PEIIaeT OCHOBHBIEC BOIIPOCHI YIIPABIEHUS MMYIIECTBOM. B 3TOM OTHOIIEHHH
npaBo Ppannuu npeacraBisieT coboil HanbOosiee CMITYEHHBIM BapUaHT 3aKOHOMAA-
TEIBHOTO PELIEHUS] BOMPOCA €IUHOIUYHOTO YIPAaBICHUS OOIIUM HMYIIECTBOM CY-
npyros. /o HacTosiero BpeMeHu Bo @paHluu My OCYLIECTBIISIET YIIPaBICHUE 00-
1€l YaCThIO UMYILIECTBA, HO HaUOOJIEe BaXKHBIE CACIKU MOKET COBEPLIATh TOJIBKO C
COTJIACHsI KEHBI, a >KEHA YIPAaBISECT CBOEH, TaK HA3bIBAEMOM DPE3EPBHOM YACTBIO
UMYILECTBA, IPUOOpEeTaeMOi €10 Ha CBOIO 3apaboTHYIO Iu1aty. B npyrux ke crpanax
MY>K JIMIIEH €IMHOJIMYHOIO IpaBa yNpPaBJIEHUS UMYLIECTBOM M HanbOosee BaKHbIC
CHIEJIKU JTOJKHBI COBEPIIATHCA MO0 B3aHMHOMY COIJIACHIO CYIIPYIOB, XOTsI 00a Cympy-
ra IMEIOT PaBHbIE IIPaBa Ha YIIPABIEHUE UMYILECTBOM™,

Takum 00pa3oM, OTHOLIEHUSI CYNPYTOB IO MOBOJAY B3aMMHOI'O IpPeIOCTaBie-
HUSl COJIEP)KaHUsl YperyJupoBaHUs IBOSIKO. B OOJbIIMHCTBE CTpaH 3aKOHOJATEINb-
CTBOM NPEAYCMOTpEHa OOSI3aHHOCTh MYyXa cojiepxkarth xkeHy (B Auriuu, CIIA,
Opannuu, Beitnapun). Myx MOkeT MoTpeOOBaTh OT >KEHBI MPEIOCTABICHUS CO-
JIep’KaHUsl TOJIBKO B CIy4asiX, YCTAHOBJICHHBIX B 3aKOHE, - 0OJI€3Hb, HECUACTHBIH
cilly4ail B OBITY WJIM Ha MPOU3BOJICTBE, TOCTH)KEHHE ONpPENeEHHOro Bo3pacta. B

JIPYTUX CTpaHax, Hampumep, B ['epmanuu, cynpyru o0si3aHbl B3aMMHO COJEpPKaTh

ApYT ApyTa.

2 BOITPOCHI 3AKJIFOUEHUA 1 PACTOPXEHH A BPAKA C
NHOCTPAHHBIM 2JIEMEHTOM

15 Ille6anosa H.A. CeMeiiHble OTHOLIEHHUS B MEKAYHAPOJHOM YacTHOM npase. M., 2005. C. 46.
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2.1 IlpaBoBoe peryJinpoBaHue OTHOIIEHU, OCT0KHEHHBIX HHOCTPAHHBLIM
3J1eMEeHTOM

Bbpauno-cemeitHbpIe OTHOIICHUS TPEACTABISIOT COO0N KOMIUIEKCHBIE OTHOIIIC-
HUS JTUYHOTO HEMMYIIECTBEHHOIO M HMMYIIECTBEHHOTO XapaKTepa, OCHOBaHHbIE Ha
POJICTBEHHBIX CBA3SIX U PErYJIUPYEMble HOpPMaMU IPakIaHCKOTO (B IIKPOKOM CMbICIIE
cJioBa) mpaBa. Bo MHOTHX CcTpaHax OTCYTCTBYET CEMEHHOE MPABO KAK CAMOCTOSITENb-
Hasl OTpacib MpaBa, U CEMEHHbIE MTPAaBOOTHOIICHUS PETYIUPYIOTCS IPAKIAHCKUM 3a-
koHojarenbcTBoM (OPT, [IBeiiapust).

[IpaBoBO€ perynupoBaHue OpayHO-CEMEUHBIX OTHOIICHUN HMMEET 3HAUUTEIIb-
HYI0 TTyOJUYHO-TIPABOBYIO COCTABJISIONIYI0. B JOKTpHHE ceMeiiHoe MmpaBo orpeje-
JISIIOT KaK KOHTJIOMEpaT YaCTHBIX U MyOJIMYHBIX HOPM. Pazymeetcs, ceMeliHOe TIpaBo
BXOJUT B CHCTEMY YAaCTHONPABOBBIX OTPACIIC HAIIMOHAIBHOIO IpaBa, HO TOCynap-
CTBEHHOE PETryJIMpOBaHUE MPOSBIISIETCS 37I6Ch HAMHOTO pelibedHee, YeM B TpaxaaH-
CKOM IIpaBe.

DTO CBS3aHO C TEM, YTO JIFOOOE TOCYAapCTBO MPOBOUT OMPEIACICHHYIO JIEMO-
rpaUyeCcKyIO MOJIUTUKY, MBITACTCS KOHTPOJIUPOBATH BOCIIPOU3BOJICTBO HACEICHUS U
o0ecreyuTh HaJIeKAITUE YCIOBUS JUIsl PAa3BUTHUSI HOBOTO TTOKOJICHHUS.

B HOpMaTHBHBIX akTax OOJBIIMHCTBA TOCYJAPCTB OTCYTCTBYET 3aKOHOATEIb-
HOe onpeznencnue 6pakal®, u ero nmpapoBele MPOGIEMBI 10 KOHIIA HE YPETYIHMPOBAHBI
HU B 3aKOHAaX, HU B JOKTpuHE. [IpakTruecku o0menpu3HaHo, 4To Opak — 3TO IOpH-
JTYeCKU O(QOPMIICHHBIM JOOPOBOJBHBINA COI03 MY)XUYMHBI U YKEHILUHbBI, HAMPaBJICH-
HBII HA CO3/IaHUE CEMbU U MPE3IOMUPYIOIIUN COBMECTHOE COKUTEIILCTBO C BEJICHUEM
0O0IIIero X035 HUCTBA.

Cpasy xe cienyeT OorOBOPUTHCS, UTO TAKOE ONpe/ereHrne Opaka COOTBETCTBYET
MpaBy JAJIEKO HE BCEX rOCYNapCTB (HalpUMeEp, TEX TOCYJapCTB, 3aKOHOAATEIHCTBO
KOTOPBIX JOMYyCKAaeT OJHOIOJbIC WIM TMOJHWraMHble Opaku). B coBpeMeHHOW HOK-
TpUHE TMpaBa U CyAcOHON IpakTUKe Opak omnpenensercs Kak Opak-I0roBop, Opak-

cTaTyc Wi Opak-mapTHepcTBO. Hambosee pacrpocTpaHEHHOH SBISIETCS TOYKA 3pe-

16 Opnosa H.B. Bpak u ceMbs B MEKAyHapOAHOM YacTHOM npase. M., 2006. C. 97.
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HUS, 4TO OpaKk — 3TO JOTOBOP, TPaXIaHCKO-TIPAaBOBas CAEINIKA, MOPOXKIAOIIAs JINY-
HbIE ¥ UMYIIECTBEHHBIC MpaBa U 005S3aHHOCTHU CyNpyroB. CeMeiiHble OTHOILICHUS C
MHOCTPaHHBIM 3JIEMEHTOM SIBJISIIOTCS COCTABHOM 4acThIO MEXKIYHAPOJIHBIX IPaKIaH-
CKMX IPABOOTHOLICHUN.

HNHocTpaHHBIN JIEMEHT B OpayHO-CEMENHBIX OTHOLIEHUSX MOXKET MPOSIBISITHCS
BO BCEX €ro BapuaHTax. B 3akoHOIATENbCTBE HEKOTOPHIX TOCYAApCTB 0c000 BbIjE-
JSI0TCS «MHOCTPaHHbIE» (MEXAY WHOCTPAHIAMH) M «CMEIIAHHBIE» (MEXIy HHO-
CTpaHLaMU U COOCTBEHHBIMU IpaxiaHaMu) Opaku. CeMelHble OTHOLIEHUS! B MAaKCH-
MaJbHOM CTENEHU CBA3aHbl C HAIMOHAIBHBIMH TPAJULUSIMHU, PETUTHEN, OBITOBBIMU U
THUYECKUMHU OOBIYasMH, @ TOTOMY CEMEMHOE MPaBO Pa3HbIX CTPaH MPUHIUIUAIBHO
OTJIMYAETCS ¥ MPAKTUUYECKU HE MOAJAETCS YHU(DUKALINH.

Bce 3T0 BBI3bIBAaET Cepbe3HbIE KOJUIM3MM 3aKOHOB B 00JacTu OpayHo-
ceMeHOro npaBa. MHOroUMCIEHHbIE KOJUIM3UOHHBIE MPOOIEMbl BO3HUKAIOT MPEXKIE
BCEr0 IMOTOMY, YTO COOTBETCTBYIOIIME MaTEPHAIBHBIE HOPMBI Pa3HBIX T'OCYAApPCTB
CYILLECTBEHHO Pa3IUYarOTCs MEXAY COOOM.

Hanpumep, mnonsitue «Opak» B HEMELKOM MaTepHUajJbHOM IIpaBe O3HaYyaeT
o(UIIUATIBHO 3aKIIOUYEHHBIA C COOJIIOJCHUEM OMPEACICHHBIX (OPMaTbHOCTENH COMO3
MESKLy MYKUMHOM U JKEHIMHOM ISl COBMECTHOTO ITPOKUBAHUS M CO3JaHus ceMbul’,

Takum 00pa3oM, KOJUIM3MOHHO-TIPABOBBIE PAMKHU PETyJIMpPOBaHUS OpayHO-
CEMEHMHBIX OTHOINEHMH IOJDKHBI OBITH IIMPE MATEPUATHLHO-IPABOBBIX S, OCHOBHEIE
KOJUTM3UOHHO-TIPABOBBIE NMPOOJeMbl Opaka M CEMbU 3aKJIIOYAIOTCS B CIEAYIOIIEM:
dbopma U ycliOBUS 3aKIIOYEHUs Opaka, pacoBble M PEIUTMO3HbIE OTPAHUYEHHUS, 3a-
NpeThl Ha OpaKu ¢ MHOCTPAHLAMHU, HEOOXOAUMOCTh pa3pelieHus (AUMIOMaTHYECKO-
ro, POAMTEINICH WM OTIEKYHOB) JJISI BCTYIUICHHS B OpaK, JTUYHBIN 3aKOH (TJIaBEHCTBO)

My>Ka, 3aKJIIOUCHUE OpakKa Mo JIOBEPEHHOCTH U 4Yepe3 MPEICTaBUTENS, MOJUTraMusl U

1" Makapor A. H. OcHOBHbIE Hauasa MEX/[yHaPOIHOIO YaCTHOTO IIpaBa. M., Iopuauueckoe usaarei»cTso HapkomrocTta
PCOCP, 2004. C. 101.
18 Kox X., Marnyc Y., Bunknep ¢pon Mopendennc I1. MexayHapoqHOe 4aCTHOE NPaBO H CPABHUTENLHOE NPABOBE/IE-
Hue. M., 2001. C. 81.
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MOHOTaMusi, OJHOMOJIbIE OpaKu, FOPUANYECKAs] OTBETCTBEHHOCTh 32 OTKa3 BCTYIIUTh B
00OeLIaHHbIN OpaK, «XpoMaroIye» Opaku u ap™°,

JlokTprHa M cyneOHasi MpakTUKa HEKOTOPBIX TOCYyAapCTB MpPU pa3pelieHUuu
CIIOPOB B 00JIACTH CEMEHHBIX OTHOIICHUN C MHOCTPAHHBIM 3JIEMEHTOM ITUPOKO TPH-
MEHSIOT TEOPHUIO CTATYTOB: €AUHBIN CEMENHBIN (OpayuHbIil) CTaTyT, CTATYT OOIIUX TO-
CJIEJICTBUI Opaka, CTaTyT IpaBa Ha UMs (M3MEHEeHUE (GaMUIIUU BCIIEICTBUE BCTYILIE-
HUS B Opak), CTaTyT 3aKII0YCHUST Opaka, CTaTyT pacTOpKeHHs Opaka, CTaTyT UMYIIIe-
CTBEHHBIX OTHOUIEHUH cymnpyroB u T.a1. IMeHHO B cepe OpayHO-CEeMEMHBIX OTHO-
IIEHUI ¢ MHOCTPAHHBIM 3JIEMEHTOM HamOOJiee 4acTO BO3HUKAET HEOOXOAUMOCTh pe-
IIEHMS! TIPEABAPUTENBHOTO KOUIM3HOHHOTO Bompoca,? mpobiaem aganTanuy KOJLIU-
3MOHHBIX HOPM, MHOKECTBEHHOCTH KOJUIM3UOHHBIX MPUBS30K, «XPOMAIOIIUX» OTHO-
IICHUN U MHTEPIIEPCOHATBHBIX KOJUIU3UN, TPUMEHEHHSI OTOBOPKU O MyOJUYHOM IIO-
psanke. [loutu Bce acmekTbhl OpayHO-CEMEWHBIX OTHOIICHUUN PEryIupyIOTCs MOCPE/I-
CTBOM «IEMOYKH» KOJUTU3UOHHBIX HOPM.

JIokTpHrHa mpaBa MpU MOMOIIM CPABHUTEIBHOIO aHAIM3a ONpenenniaa Hanbo-
Jiee pacrnpoOCTPAHEHHBIE KOJUIM3UOHHBIE MTPUBSI3KU JJIsI YCTAHOBJICHUSI IPUMEHUMOIO
IpaBa: 3aKOH MECTa 3aKJIO4YeHus Opaka, JIMYHBIA 3aKOH O00OMX CYIPYroB, 3aKOH
CTpaHbl TOCTOSIHHOTO TPOXUBaHUA PEOCHKA, JIMYHBIM 3aKOH YCHIHOBHUTEINS, 3aKOH
KOMIIETEHTHOCTU YUYPEKIEHUS, 3aKOH CyAa, 3aKOH CTPaHbl COBMECTHOTO IPOKHMBA-
HUSl CYNPYTOB, 3aKOH IOCJEIHET0 COBMECTHOI'O MECTa >KUTENIbCTBA, 3aKOH MECTa
HaX0XKIEHUS 00IIIel ceMeifHOi cOOCTBEHHOCTH?? .

Bce »Tu npuBsI3ku JOJKHBI 110 BO3MOXXHOCTH €AMHOOOPA3HO MPUMEHSTHCS MPU
peryJupoBaHuM OpayHO-CEMEUHBIX OTHOIICHHUM. 3aKOH CyJa, BHICTYIAaeT B Ka4eCTBE
BCIIOMOTATENIbHOTO CPEJICTBA, €CJIM MPUBA3KA K MHOCTPAHHOMY IIPaBy HE IMO3BOJISIET
JOCTUYDL JIOJDKHBIX TPABOBBIX TOCJIEACTBUN, HAIPABICHHBIX T4 YCTAHOBJICHUE

«TPUHIIMATIA HAUOOJIBIIETr0 OJIArONPUSTCTBOBAHUS» JIJIs O0Jiee «Cl1aboi» CTOPOHBI.

19 Kpbitosa H. JI., ITposxoruna M. B. «Cmemannbie 6paku». ONbIT MEKLIUBUIM3AMUOHHOTO 001eHns. M.: MHCTHTYT
Ad¢puxu PAH, 2002. C. 59.
2 Epneinesa H.1O., Batnep V.D., Komiu3noHHOe peryiupoBaHye B MeXAyHapOIHOM 4acTHOM IIpaBe Poccuu u Ykpau-
HbI / "3aKkoHOMaTENHCTBO U dKoHOMHKKA", 2006 Ne 9
21 3pexos B.I1. MexxmyHapoaHoe 4acTHOE TIpaBo. Yuebuuk. M., 2004. C. 72.
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B CK P® npowusBenena koaudukaius npaBoOBbIX HOPM, OTHOCSIIIUXCS K Opady-
HO-CEMENHBIM OTHOLIEHUSIM C y4acTHEM HMHOCTpaHueB W anatpuaos (pasg. VII). K
TaKUM OTHOILLIECHUSAM BO3MOYKHO ITPUMEHEHUE KaK POCCUNCKOTO, TaK U NHOCTPAHHOIO
npasa. B cioydae pemeHus KOJUIM3MOHHOIO BOIPOCA B IOJIb3Y MHOCTPAHHOTO IpaBa
OIIPEJENICH MOPSIOK YCTAHOBIICHUS COJIEPkKAHUS MHOCTPAHHOIO CEMEMHOro IpaBa
(ct. 166). OTO sIBAsIETCS OOSA3aHHOCTBIO Cy/la M MHBIX KOMIETEHTHBIX OpraHoB PO.
ConeprkaHre MHOCTPAHHOTO CEMEMHOTO MpaBa yCTaHABIMBACTCS C yUYETOM €ro odu-
LIMAJIbHOTO TOJIKOBAHUS, TPAKTUKOW IIPUMEHEHUS U JTOKTPUHOM B COOTBETCTBYIOIIEM
MHOCTPAaHHOM TOCYJapCTBE. 3a CyJIOM 3aKpeIuleHO MpaBo oOpamarbes B MuHIOCT
P®, npyrue KOMIIETEHTHBIE OPTaHbl U MPUBJIEKATh SKCIIEPTOB B LEAX YCTAHOBJIEHUS
COZIEP/KAHUS MHOCTPAHHBIX ITPABOBBIX HOPMZZ,

CTOopoHBI Takke BIpaBe NMPEINPUHAMATh IIPEAYCMOTPEHHBIE B 3aKOHOAATENb-
CTBE JCUCTBUs B LEJSAX OKa3aHUsA Cyay IIOMOIIM IPU YCTAHOBIICHUU COJEPKaHUs
uHOCTpaHHOro cemeiHoro npasa. CK PO conepxut oroBopky o myOiauuHOM NOpsi-
ke (cT. 167) — HOpPMBI HHOCTPAHHOI'O CEMEWHOIO MpaBa HE MPUMEHSIOTCS, €CIU UX
MpUMEHEHUE TPOTUBOPEUUT OCHOBAM IMPABOMOpsiIKa (MyonnuHomy nopsiaky) PO. B
OJOOHBIX CITy9asxX NPUMEHSIOTCS HOPMBI POCCHIICKOTO IpaBa’,

B P® pernamenranus yka3zaHHBIX OTHOIIEHHUH npeaycmorpeHa @3 «O06 akrtax
IPaXKIaHCKOTO cocTosHUs 1997 T.

Takum o6pazom, MUII perynupyeT TOJIBKO T€ OTHOIIEHHS U3 00J1acTh OpadyHo-
CEeMEMHBIX, KOTOpPbIE UMEIOT IpaKIaHCKO-TIpaBoBYI0 mpupoay. Cpasy cienyer oopa-
TUTh BHUMaHUE Ha TO, YTO YETKOUN Au(depeHnanuy HHCTUTYTOB Ha UMEIOIIKE My0-
JMYHO-TIIPABOBYI0 M YaCTHOIIPABOBYIO NMPUPOAY B CEMEWHOM IPAaBE HE CYIIECTBYET.
MoXHO yKa3aTb KpUTEpPHH, 110 KOTOPBIM B IIPABE IPOUCXOAUT IEJICHUE OTHOLICHUU
Ha YacTHbIC U MyOJIMYHBIE, PUEMIIEMbIE U MPU XaAPAKTEPUCTUKE OpauHO-CEMEUHBIX
oTHomieHuil. [lpu BbIIEIEHHH OTHOIICHWH YacTHOMPABOBOro (TpaKIaHCKO-

MIPABOBOr0) XapakTepa PYKOBOJCTBYIOTCA CIEAYIOUIUMU KPUTEPUSIMU: HAIUUHE

22 denoceesa I'. 1O. DBomonus pOCCHICKOTO KOJIM3HOHHOTO PETYIMPOBaHUs B clepe TpaHCTPaHHYHEIX OpavyHO-
ceMmelHbIX oTHOMmEHUH // Lex Russica. 2006 Ne 4
23 depoceea I. 10. TIpaBoBoe perynMpoBaHde OpadHO-CEMEHHBIX OTHOIIEHUH B EHUTEHIIMAPHBIX YUPEKIACHUSX //
Lex Russica (Hayunbie Tpysi MOCKOBCKO# rocyaapCTBEHHOU opuandeckoi akagemun). 2007. Ne 4
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MMYILIECTBEHHOTO WJIM JIMYHOTO HEUMYIIECTBEHHOTO XapakTepa, AUCIO3UTUBHOCTb,
PAaBEHCTBO CTOPOH.

K 6pauno-cemeiinbiM oTHomeHUssM B MUII OTHOCAT BOIPOCHI 3aKIIOUCHHS U
pacTopkeHusi Opaka, MpU3HAHUS Opaka HEACHCTBUTEIBHBIM, OTMPEICICHUS PEKUMA
UMYIIECTBA MEX]y CyIpyramMu, peryjJupoBaHHUsl aJIUMEHTHBIX 00s3aTeIbCTB, YChI-
HOBJICHUS U CBSI3aHHBIE C HUMU JIpYyTUe€ BOMPOCHI (HApUMeEp, B3aUMOOTHOIICHHS B
MIPUEMHON CEMbE) MPHU YCIOBUU, YTO YKA3aHHBIE OTHOIIECHUS MMEIOT MEXKIYHApPO/I-
HbII Xapakrtep. [Ipu 3ToM HagO0 MOMHUTH, YTO MEXIAYHAPOAHBIN XapaKTep NpOSABIIS-
eTcs He TOJBKO TOT/a, KOrla MHOCTPAHIBI 3aKII0YaroT Opak Ha Teppuropun Pd?,

MexyHapoAHBIMH MOTYT OBITh M OTHOILIECHMS, KOTJa UX YYaCTHUKAMH SIBIIS-
IOTCSI TOJIBKO POCCUHCKHUE TpakIaHe. ITO MPOUCXOJUT B CUTyallUH, KOTJIa OTHOLIE-
HUSI CKJIQJbIBAIOTCS 3a nipeaenamu PO. K nmpumepy, poxaeHrne poccuiickoro pedeHka
Ha TEPPUTOPUU MHOCTPAHHOTO ITOCYNAPCTBA U BOZHUKAKOIIME B CBSI3U C 3TUM BOIIPO-
ChI 10 3allIUTE€ €r0 UMYIIECTBEHHBIX IMpaB (B YACTHOCTH, MpaBa Ha MOJYYCHHE alld-
MEHTOB) O3HAYalOT BKJIIOYEHUE ITUX OTHOIICHUN B OOBEKT PEryJupOBaHUS MEKIY-
HApOJHOTO YacTHOTO mpasa. JJiss TOro 4ToObl MOXKHO OBLIO TOBOPUTH O MEXKIyHa-
POJHOM XapakTepe, JOCTaTOYHO, YTOOBI JIF000M 3JIEMEHT B MPABOOTHOIICHUU (CYOh-
€KT, 00BEKT MY IOPUAMIECKUH (DAKT) MMeT MHOCTPAHHYIO XapaKTEPUCTHKYZ,

Xapaktepusysi 0051acTh OpauyHO-CEMEHHBIX OTHOIICHWUN, HEIb3d HE OTMETUTHh
TaKOW OTJIMYAIOLIMU €€ MPU3HAK, KaK MpeodsialaHie B KaXI0OM roCy/1apcTBe MpaBo-
BBIX HOPM, UMEIOLIUX CBOM JaBHUE UCTOPUYECKUE U PEIUTHMO3HBIE KOPHU, HAIUUNE
oOblyaeB, TpaauIui, MPaBUI BEKIUBOCTH, HPABCTBEHHBIX, MOPAIBHBIX U OBITOBBIX
HOPM, OJHUM CJIOBOM, BCE€ T€ COIMAIIBHBIE PETYISATOPHI, KOTOPHIE OTPAXKAIOT CIECILH-
(bUKy KaX10i HAPOJHOCTH U OTIPEICTICHHON OOIIHOCTH JTFOJICH.

NmeHHO 3T0 00CTOSATENBCTBO U SABISETCS MPEMSATCTBUEM JIJIs1 YHUDUKAIIUA Ma-
TEpUAIIbHBIX U Jla’Ke (XOTS B 3HAYUTEIHbHO MEHBIIECH CTETEHN) KOJUTM3UOHHBIX HOPM

B CEMEHMHOM IIPABE.

24 Opnosa H. B. Bpak u ceMbsi B MEKIyHapOIHOM 4acTHOM Hpase. ABToped. aucc. ... JOKT. 1opu. Hayk. M., 2006. C.
29.
%5 Cagponosa C. C. MexnyHapoasas yHuduKaLus npasa, perylIipyIonero 3akjoueHne 1 mpeKkpamenne opakay». AB-
toped. aucce. ...kaHm. ropua. Hayk. Capatos, 2003. C. 19.
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Konnmu3un B mpaBOBOM PETyIMPOBAHUU PA3TUYHBIX CEMEWHO-OpAadHbIX OTHO-
HICHUW TPOSIBISIOTCS HE TOJBKO B MPABOBBIX CHUCTEMaX TOCYAapCTB, IJ€ TOCHOMI-
CTBYIOT Pa3HbI€ PEJIUTUHU, HO U B TOCYIapCTBaX ¢ OAMHAKOBBIM BEPOUCIIOBETAHUEM U
MPABOBBIMHM CUCTEMaMH OJIHOM «CEMbH» (HapUMeEp, B CTPaHAX POMAHO-TEPMAHCKOTO
npaBa).

Paznuuust nposBIAIOTCA NPAKTUYECKU BO BCEX MHCTUTYTaX CEMEWHOrO Ipasa,
MIpU ATOM caM HabOp UHCTUTYTOB BO MHOTOM COBIAJaeT.

Tak, B 3aKOHOJATENBCTBE OOJIBIIMHCTBA TOCYAAPCTB MPETyCMOTPEHBI HOPMBI,
OTpeIeIIAIONIME MaTepUalibHbIC YCJIOBUS JIsl JIUII, BCTYMAIOUX B Opak, OJHAKO CO-
JepKaHue ATUX YCIOBUM B 3aKOHOAATENBCTBE KaXKJIOIO TOCY/IapCTBa MUMEET CBOU
OCOOEHHOCTH.

K nmpumepy, B poccHIICKOM 3aKOHOJATENILCTBE YCIOBHSIMU JISI 3aKJIIOUCHUS
Opaka SIBJISIOTCS B3aUMHOE JIOOPOBOJIBHOE COTJIACHE MY>KUYMHBI M KEHIIUHBI U JO-
CTH)KEHHE UMHU OpayHOro BO3pacTa, KOTOPHIN yCTaHABIUBAETCA IO OOIIEMY TIPABUITY
c 18 mer. B apyrux rocynapcrBax MOXET ObITb yCTaHOBJIEH Oojiee HU3KUU WM,
HAIpOTUB, OOJIee BHICOKUU BO3PACTHOU IIEH3, MPU STOM ONpEEIsieMbIil WHIUBUTY-
aJIbHO JJIS JKEHILUH U MY>KYUH.

B 3akoHOZ1aTeNbCTBE HEKOTOPBIX FOCYAAPCTB, MPEUMYIIECTBEHHO MYCYJIbMaH-
CKUX, BOOOIIIE MOKHO BCTPETUTH HEMPHUBBIUHBIE JJII MEHTAJIMTETAa POCCUMCKOTO Ye-
JIOBEKA YCJIOBHSI: UCTEYEHHUE ONPEAECICHHOTO CPOKA MOCJIE CMEPTU Cynpyra AJis peru-
CTpallii HOBOTO Opaka (Tak Ha3bIBAEMBI «OOET BEPHOCTHY), YUET PA3HUIIBI B BO3-
pacTe MeXAy >KEHUXOM U HEBECTOM, BO3MOXKHOCTh PETUCTPAllUU Opaka MpH yCIOBUU
MaTepUaIbHOM 00ECIIEYeHHOCTH KEHHUXA U JIp.

Uto KacaeTcs POCCUICKOr0 3aKOHOJATENbCTBA, TO MOMUMO MEPEUHUCICHHBIX
ycinouit B CK umeercs crnenuanbHasi CTaThsl, 3aKpeIIsioNnias 00CToSITeNbCTBA, Mpe-
MSTCTBYIOIIME 3aKITIOYCHUIO Opaka. B ux dmciie 0TCYyTCTBYET HEOOXOIUMOCTh TOJY-
YEHUSI COTJIACUS POAMTEINICH, YTO SIBJISIETCS HEOOXOIMMBIM YCIOBHUEM ISl PETHCTpa-
1 O6paka Bo dpaHIuu B ciydae, €CJIM Kejlarollue BCTYNUTh B Opak HE JOCTHUIIIH

Bo3pacta 21 roga. CoOmroieHne MaTepHaIbHBIX YCIOBHM oOecnieunBaeT B OyayieM
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JEHCTBUTEITHLHOCTH OpaKa, M KaK0€ TOCYapCTBO BHUMATEIBHO CIIECAUT 32 BBIMOJTHE-
HHEM €70 IPaXkIaHaMU yCTAHOBJICHHBIX IIPABOBBIX HOPMZP,

KonnusnonHo-mpaBoBoe peryivpoBaHue OpayHO-CEMEMHBIX OTHOIICHUM MEX-
nyHapoaHoro xapakTtepa B PD mprobpeno kauecTBEHHO HOBOE COZEpKaHHUE C MPUHSI-
tuem CK 1995 r. B ki1r0ue€BOM OTHOCHTENIBHO KOJUTM3UOHHOTO PEryIupoBaHus Opay-
HO-CEMEMHBIX OTHOLIEHUN MexayHapoaHoro xapakrtepa paza. VII CK Gosbioe ko-
JMYECTBO HOPM IOCBSIICHO BOMPOCAM 3aKII0UCHHS U PacTOp>KEeHUs Opaka.

3axmtoueHue Opaka. [Ipu 3akmouennn Opaka kak Ha Teppuropun PD, Tak u 3a
ee npejieslaMy BO3MOXKHBI J]Ba BapUaHTa «IPUCYTCTBUS» UHOCTPAHHOTO 3JieMeHTa. B
P® 6pak MOkKeT OBITh 3aKIIOUYEH: MEXY T'pa’kJaHaMH UHOCTPAHHBIX TOCYAapCTB —
TaK Ha3bIBAEMBIN «MHOCTPAHHBIN» Opak W MEXKIYy JUIAMHU, OJTHO U3 KOTOPHIX UMEET
pPOCCHIICKOE TpakIaHCTBO, a APYroe — TIpaklaHCTBO MHOCTPAHHOI'O rOCyJapcTBa,
TaK HA3bIBAEMBIN CMEIIAHHEINA Opak?’.

AHanoruyHasi CUTyaIusi BO3MOXKHA MPU PEeTUCTpaIiui Opaka U Ha TEPPUTOPUH
MHOCTPAaHHOI'O TOCYyAapCTBa.

Bo Bcex nepeyucneHHbIX CiiydyasxX UMEET 3HAaUEHUE ONpEAeICHUE TPUMEHUMOMN
MIPaBOBOM CHUCTEMBI, PErYIUPYIOLIEH MOPAIOK, GOpMY U MaTepuaIbHbIE YCIOBUS 3a-
KItoueHus Opaka. Uto kacaeTcsi mepBbIX JBYX BOMPOCOB — MOPsAKA U (POPMBI, TO TIO
CYIIIECTBY OHHM OTHOCSTCS K MyOJUYHO-TIPABOBBIM OTHOIIECHUSIM U PEIIAIOTCS Kaxk-
JLIM TOCYJApCTBOM IyT€M MPUHSATHS COOTBETCTBYIOIIMX 3aKOHOB WJIM IMPABOBBIX
HOPM, PEMNIAMEHTUPYIOUIUX JaHHbIE OTHOLIEHHS] HE3aBUCUMO OT TOr0, KTO — OT€Ye-
CTBEHHBIC TPAXKJIAHE WM MHOCTPAHIBI — SIBISIOTCS CYOBEeKTaMU 3THUX MPABOOTHO-
HICHUI.

Bwmecre ¢ tem B pasn. VII CK P® 1995 r. umeercst Hopma, paccmaTpuBaemast
MEXIYHAPOJIHUKAMU KaK OJHOCTOPOHHSAS KOJUIM3MOHHas Hopma. CoriacHo 3Tou
HOpMe (hopma M TIOPSIIOK 3aKiroueHus Opaka Ha Teppuropun PO onpenensitorcs 3a-

KOHOATeJILCTBOM PD.

% MesxyHapoiHoe YacTHOe npaso: C60pHUK MeToauyeckux Matepuaios /Ots. pea. I.K. Jimutpuesa. M.: MTTOA,
2003. C. 47.
2" Anexceera JI.C. TIpe/icTaBieHus CYIPYroB O CEMbE B IOPUIMYECKH 3HAYMMOM PAa3BUTHHU OTHOILEHHUH B Gpake: Jlucc.
KaH[I. TIcuXoJl. Hayk. M., 2004. C. 216.
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Baxxnoe 3HadueHHe mpu peryIMpoBaHUM 3aKIIOUEHUs Opaka mpHoOpeTaeT BbI-
6Op IpaBa, ONPENENAIONIEr0 MaTepuaibable ycnosus?, [Ipu 3akmouenuu Opaka Ha
TeppuTopur Poccum neicTByeT cieayronias KOJUIM3UOHHAS HOPMA: YCIOBUS 3aKIIO-
yeHus1 Opaka ONpenesstoTCs A KaXA0ro U3 JHL, BCTyNalouux B Opak, 3aKOHOJa-
TEJIBCTBOM T'OCYIApPCTBA, TPAXKIAHUHOM KOTOPOTO siBsieTcs auto (1. 2 ct. 156 CK).

JlaHHasi HOpMa JOIYCKaeT NPUMEHEHHE WHOCTPAHHOIO IpaBa MpHU ONpeesie-
HUU MaTepUATIbHBIX YCIOBUHU. /[ 00OMX JMI, BCTyMarOmMX B Opak, UMEET TaKkKe
3HaueHue cobmofieHue TpedoBanuit cT. 14 CK o mpensTcTBUAX K 3aKIII0UYEeHUI0 Opa-
Ka.

B CK npenycmotpena cutyaiusi, KOrjaa Julo, BCTyIallee B Opak, sBISIETCS
oumaTpuoM, T. €. UMEET JiBa TpaxkaaHCTBa. B ciydae, korjga oHO U3 TPaKIAHCTB
POCCHIICKOE, K YCIOBHSIM 3aKIIIOUEHUs Opaka OyJeT MPUMEHSATHCA POCCUICKOE 3aKO-
HOAATENbCTBO. ECiM K€ JIUIO SBISAETCS TpaXKJaHWHOM ABYX HMHOCTPAaHHBIX TOCY-
JapCTB, TO YCJOBHS 3aKJIIOUEHUs1 Opaka OyIyT ONpeneisThCsl 3aKOHOAATEIbCTBOM
OJIHOTO M3 TOCYAApCTB IpaXkJAaHCTBa MO BbIOOPY camoro Jivia. Yto kacaeTcs jaul 6e3
IpaKJaHCTBA, TO YCIOBHUSA 3aKIr0YeHUs: Opaka Ha Tepputopun Poccum ycranaBivBa-
IOTCSl 3aKOHOJATEIBCTBOM T'OCYAApCTBA, B KOTOPOM 3TH JIMIA UMEKOT MOCTOSIHHOE
MECTO >KUTEJIbCTBA.

Poccuiickue rpaxkaaHe BpaBe perucTpupoBaTh Opak He TOIbKO B PO, HO U Ha
TEPPUTOPUM WHOCTPAHHBIX TOCYNAPCTB. YCIOBHO pAa3IMYalOT «KOHCYJIBCKHE» U
«o0mIerpakTaHCKue» OpaKu: «KOHCYJIHCKUMI» Ha3bIBAIOT OpaKkH, 3aKIOYacMbIe B
JTUIIIOMATUYECKUX U KOHCYJIBCKUX YUYPEXKICHUAX, a OOUIErpaXKAaHCKUMU — PEru-
CTpUpPYEMbIE B KOMIIETEHTHBIX IOCYJAapCTBEHHBIX OpraHaXx MHOCTPAHHOIO TrocyAap-
cTBa. Poccuiickue rpaxaane MOTYT 3aKJI04aThb B MHOCTPAHHOM TOCYJapCTBE U KOH-
CYJIbCKHE, U oOLIerpakaaHckue Opaku. AHAJIOTMYHOE MpaBO NPEIOCTaBISETCS U

MHOCTPAHLAM, PETUCTPUPYIOIIUM OpaKy Ha TeppuTopun PO,

28 I'osman JI.51., Axruxuna H.JI. Ilcuxonorus cummatuii. M.: 3Hanne, 2003. C. 94.
2 JTurBunosa JI.I'. KoH}NUKTHOCTB KaK HapyIieHue (hyHKIHOHUPOBAHKS CEMbH HA PA3IMUYHBIX dTanax ee pa3sutus //
AKTyanbHbIe IPOOJIEMbI CEMBHU U JIeTCTBA ceroans: CO. AUmIoM. paboT BRITYCKHUKOB BEICII. TIK. KOMMEPITUH H YTIP.
IIT'Y co cren. "Commai. padora". IlerposzaBomack: ITI'Y, 2006. C. 4-13.
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HemHoro nHaye 0OCTOUT €TI0 C perucTpanueil «CMEIIaHHbIX» OpakoB B KOH-
CYJBCKUX yupexaeHusx. Kak mpaBuiio, Takasi BO3MOXHOCTh OOYCIIOBJI€HA COOTBET-
CTBYIOILIMM MEXIYHAPOIHBIM JOTOBOPOM.

JUist mpu3HaHusa Opaka, 3aKJIIFOUEHHOIO0 Ha TEPPUTOPHUM MHOCTPAHHOI'O TOCY-
JapCcTBa, NEHCTBUTENBHBIM TpeOyeTcs COoOJ0/IeHne ONpeIelIeHHbIX yciaoBuil. B ciy-
Yyae eclid peub UICT O 3aKII0YEHHH Opaka MeXAy POCCUMCKUMHU Tpa)xJaaHaMHu HIIU
MEXIY JULIAMU, OJTHUM U3 KOTOPBIX SIBJIAETCS POCCUICKUAN IPaKJaHNUH, HEOOXOIUMO:
COOJIIOJICHUE POCCHIICKOTO 3aKOHOJATENhCTBA MPUMEHHUTENIBHO K MaTepUalbHBIM
ycioBusiM BeTyiuieHus B Opak (ct. 14 CK P®); cobntoaeHne 3aKkoHOAaTEIbCTBA TOC-
yapCTBa, HA TEPPUTOPHH KOTOPOTO 3aKIF0YAETCs OpaK.

JUis mpusHaHusT OpakoB, 3aKJIFOUEHHBIX MEXKIY HMHOCTpaHIaMH, JOCTATOYHO
TOJIBKO COOJIIOICHHS 3aKOHO/IATENbCTBA TOCYAapCTBa, HA TEPPUTOPUH KOTOPOTO OHH
3aKJIFOYEHBI.

B otHomeHnn OpakoB, 3aperuCTPUPOBAHHBIX MEXKIY POCCUICKUMU IpakJaHa-
MH WJIM C YYaCTHEM POCCHUMCKHX TpakJIaH 3a npenenamu Pd, B 1opuandecKon aure-
paType BBICKa3bIBa€TCSi MHEHHE O TOM, 4YTO Opak, 3aKJIIOYEHHbIN HECOBEPILIEHHOJET-
Hel rpaxknankoid PO (B Bo3pacrte, Hanpumep, 12—16 5et) uim HecoBEpIIEHHOET-
HUM TpaXIaHUHOM P®D, B COOTBETCTBHHM C 3aKOHOJATEIBCTBOM I'OCYIapCTBa, IIE pe-
rucTpupyercst 6pak, Oyner nmorom npuszHaH B PD, mockonbky B CK 1995 r., conep-
JKUTCA TONIBKO OJHO TPeOOBaHHME — O BBHINOJHEHMHU rpaxaanamu P® cr. 14 CK*,
Urto kacaercs TpeboBaHusi 0 coOmoaeHnn rpaxaaHamu Pd O6paunoro Bo3pacra, TO
OHO YK€ HE 3aKPEIUIsSIeTCs] B 3TOM CTAaTh€ U COOTBETCTBEHHO MOXKET HE BBITOJIHSTHCS.

OnHako B cuily MyOJIMYHOTO TOPSIKA, MPEACTABIISIONIEro B 00J1acTH OpavyHO-
CEMEHHBIX OTHOIIEHWA MO MHOIMM BOIPOCAaM HMMIIEPATHBHBIE Haudaja, MPaBOBBIC
HOPMBI O B3aMMHOM COTIJIACHHU JIMI, BCTYMAIOIIUX B Opak, JOCTHKEHUU OpavyHOro
BO3pAcTa HE MOTYT OBITh IIPOMTHOPMPOBAHBI OPaUyIOIIUMHUC .,

Konnmsnonnas Hopma o HeAecTBUTENbHOCTH Opaka 3akperuieHa B ¢T. 159 CK

U MPEeAyCMaTPUBAET, YTO HEACHCTBUTENBHOCTh Opaka, HE3aBUCUMO OT TOTO, /i€ OH

30 Cm.: Auydppuesa M.I1. MexnyHapoasoe yacTHoe 1paBo. Ocobennas uacts. M.: BEK, 2010. T. 2. C. 566
31 Enusapos A.H. K npo6ieme noucka 0CHOBHOTO MHTerpupyioero ¢gaxropa cembu // Bectauk Mock. Yu-Ta. Cep. 14.
TIcuxomorus. 2006. - 1. C. 42-49,
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OBbLT 3aperucTPUPOBAH, OMPENECISETCS 3aKOHOAATEIBLCTBOM, KOTOPOE MPUMEHSIIOCH
IIPU 3aKJIFOUYEHUN Opaka.

AHAJIOTUYHBIE HOPMBI COAEPKATCA B MEXKIYHAPOIHBIX JIOrOBOpPAax, B YaCTHO-
ctu B Konsennuu ctpan CHI' 1993 r. u n1ByCTOpOHHUX JOTOBOpax O MPaBOBOU IO-
Mol ¢ yuactuem Poccuiickon denepanumu.

[Topsimok 3akmtouenus Opaka. [lopsimok 3akitodeHusi Opaka U €ro OCHOBHBIE
dbopMBI B pa3HBIX CTpaHAX OMPEICISAIOTCS MPUHIUIHATILHO To-pasHoMy. B P,
[IBenapun, Opanuuun, OPI, Anonuu u ap. cTpaHax NPU3HACTCSA Tpa)kKIaHCKas
dbopma 3axmroueHust Opaka. B Uspaune, Upake, Upane, otnensubix mratax CIIA u
npoBuHIMAX KaHanpl TONBKO penurno3Has ¢gopma. AJNBTEPHATUBHO WIIW Ta, WU
npyras B Benukoopuranuu, Ucnanuu, Jlanun, Utanuu. OTHOBpEMEHHO U TpaKIaH-
CKasi, M1 penuruo3Has ¢opma B JaTUHOAMEPUKAHCKUX TOCYAapCcTBax, rocyAapcTBax
BbmxHero Bocroka u FOro-Boctounoit Asun®?,

OrnpeneneHHbple TpaXkAaHCKO-TIPABOBBIE MOCIEACTBUA MOPOKIAET U HEY3aKO-
HEHHOE COBMECTHOE NPOKUBAaHUE C BEJACHUEM OOIIEro xo3sicTBa. B HEKOTOPBIX
mratax CIIA mpocToe COXHUTEILCTBO MO HMCTEUEHUU OIPEICICHHOTO CpPOKa COB-
MECTHOM KW3HU MO3BOJSIET CyAy YCTAaHOBUTH MPEUEACHT MPE3yMIIIHU 3aKOHHOTO
Opaka.

VYcnoBus 3akimodyeHus Opaka B HAITMOHAJBHBIX 3aKOHAX TAKXKE MPUHIUITHAIBHO
Pa3JINYHBI.

B GonpImmHCTBE pa3BUTHIX CTpaH JUIs 3aKIIOYCHHUS Opaka HEOOXOIUMO TIpeli-
CTAaBUTh KOMILUIEKC MEIUIIMHCKUX JOKYMEHTOB (HAJIMUUE 3apa3HbIX OOJie3HEH, BEHe-
pUYECKUX 3a00JICBaHUN, MCUXUYECKUX PACCTPOMCTB, aJIKOroJjiu3Ma, HapKOMaHUH,
BUY-undexnun). Hanmnune Takux 3a00jeBaHUN HE SIBISETCS MPEMSTCTBHEM K 3a-
KJIFOUEHHUIO0 OpaKa, HO UX COKPBITHE MOPOXKIAET OTBETCTBEHHOCTh BUHOBHOIO JIUIIA U
BeJIET K MPU3HAHMIO Opaka HenelcTBUTeNbHBIM (CT. 15, 28 CK P®D).

B 3akoHOzaTenbCcTBE MPAKTUUECKHW BCEX CTPaH MPEAyCMOTpEeHa CrelualibHas
dbopma 3akiIroueHuss OpakoB — KOHCYJIbCKUE Opaku. Takue Opaku 3aKIH04aroTcs B

KOHCYJIbCTBAX HJIN KOHCYJIbCKHUX OTACJIAaX IOCOJBCTB MCIKAY I'pakKAaHAMH TOCYyJdap-

32 Npyxwuaus B.H. ITcuxonorus cembu. - 3-¢ u31., ucnp. u 106. Exarepun6ypr: denosas kuura, 2005. C. 208.
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CTBa aKKpEIWTOBAaHUS, HAXOIAIIMMUCA Ha TEPPUTOPUH TAHHOI'O MHOCTPAHHOI'O T'OC-
yaapcTBa.

KoHcynbckre Opaku 3akit04aloTCsl HA OCHOBE KOHCYJIBCKMX KOHBEHIIMI; K Ta-
KM OpakaM NPUMEHSAETCS 3aKOHOJATENbCTBO T'OCYyAapCTBa akKKpeIuToBaHusd. B He-
KOTOPBIX KOHCYJIBCKUX KOHBEHIIMSIX MPEAyCMOTPEHO TpeOOBaHME YUUTHIBATH U Tpa-
BO rocyaapctsa npedsiBanus (Koncymnbckas kouBeHus mexay PO u CIIA).

Camas octpas npoOiema OpayHO-CEeMEHHBIX OTHOLIEHUN ¢ MHOCTPAHHBIM 3Jie-
MEHTOM — OOJIbIIIOE KOJUYECTBO «XPOMAIOIINX» OpakoB, T.e. OpakoB, MOPOXKIAL0-
IIUX IOPUANYECKUE MOCIEICTBUS B OJTHOM FOCYJAapCTBE U CUUTAIOIIUXCS HENECUCTBU-
TEJIBHBIMHU B JPYroM. JTa mpoliemMa NOpoKAeHAa TEM, YTO MHOTHE CTPaHbl HE MpPH-
3HAIOT OpPMY U MOPSIOK 3aKIIOUYEHUs Opaka, €Clii OHM OTJIMYAIOTCA OT UX HALUO-
HaJIbHBIX YCTAHOBJICHU.

Hanpumep, B U3panne «cMmenanHbie» Opaky, 3aKII0UYEHHbIE 3a TPaHULIEH, TpH-
3HAIOTCS TOJBKO B TOM CIIy4ae, €CJIIM UMEJIO MECTO BEHYaHUE B CUHArore. «XpoMaro-
nme» Opaku MPeCTaBIISIIOT COO0M Cephe3HOE JeCTa0UIU3UPYIONIEe SIBICHUE B MEXK-
JYHapOJHOW JKM3HM, MOPOXKIAIOT NMPABOBYI0 HEYBEPEHHOCTb M BIIEKYT 3a COOOM
HEraTUBHBIE MMOCJIEICTBUS.

Opaniry3ckas cyaeoHas npaktuka BoiBena u3 cr. 170 ®I'K, cormacHo koTopoit
MaTepuajbHble YCJIOBHs BCTYIUIGHHMsS B Opak (paHIily3a 3a TpaHHUIEH MOAYHMHEHBI
(dpaHIy3CKOMYy MpaBy, JABYCTOPOHHIOIO KOJUIM3MOHHYIO HOPMY, YTO MaTepHaJIbHbIE
YCJIOBUSI BCTYIUIEHUsI B Opak MOJUYMHEHbI HAIlMOHAJBbHOMY 3aKOHY KaXKJI0TO HUX CY-
npyroB. Bo @paHiuii B BOpocax «CMEIIAHHbBIX» OpaKkoB HIIMPOKO MPUMEHSETCS Oro-
BOPKa O MyOJMYHOM MOPSIIKE, OCOOEHHO €CJIM Pedb UAET HE O MPU3HAHHUI OpakKos,
3aKJIFOUEHHBIX 3a TPaHMIICH, a O 3aKJIIOUEHUHU TaKux OpakoB Ha Teppuropun Ppan-
1107078

®dopma Opaka NOTUUHSIETCS 3aKOHY MECTa €r0 COBEpPILEHHs, HO MPHU BCTYILIE-
HUU B Opak (paHiry3a 3a TpaHuIeil TpeOyeTcs mpeaBapuTesbHas MyOnukamus 00
stoM Bo Dpannuu. MaTtepualibHble yCclIoBUsA Opaka Mo HEMEIKOMY MpaBy MOAYMHS-
I0TCS 3aKOHY IPaKIaHCTBA Ka)J10r0 U3 CYNIPYroB ¢ IPUMEHEHUEM OTCHUJIOK MEPBOU U

BTOpOI1 cTenenei (ct. 13, 27 BBoaHoro 3akona k ['TY).
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bpaku, 3akiatoueHHbIe 3a rpaHULEH, NPU3HAKOTCA AEHCTBUTEIBHBIMU C TOYKH
3peHust GOPMBI, €CIIM OHA COOTBETCTBYET 3aKOHY IPakJIaHCTBA OJJHOTO U3 CYNPYTOB
WM 3aKOHY MecTa coBepuieHusi Opaka. bpak Mexay WHOCTpaHIlaMU, 3aKIIOYCHHBIN
3a TpaHMIleH, NeHCTBUTENICH C TOUYKU 3pEHHs (DOPMBI, €CIIM OH COBEPIIECH YIIOJIHOMO-
YEHHBIM JOJKHOCTHBIM JIMIIOM FOCYJIapCTBA, TPaXXKJaHUHOM KOTOPOTO SIBJISIETCS OAUH
U3 CYIpyroB, U B opMe, COOTBETCTBYIOIIEH 3aKOHOIaTEIBLCTBY 3TOI'0 FOCYJapCTBa.

AHTIHIICKOE TIPETICICHTHOE MTPaBO B OTHOIIICHUH MaTepUATIbHBIX YCIOBHI Opa-
Ka TIPUMEHSIET ABE TEOPHUH: OpaK JOJKEH OBITh IEUCTBUTEIBHBIM C TOUYKH 3PEHUS 3a-
KOHa JOMUIIMIIHS O0OMX CYIPYroB M OpaK JOJHKEH ObITh AEHCTBUTEIBHBIM 110 3aKOHY
rocyaapcTBa, B KOTOPOM CYNPYTM HAMEPEHBI UMETh CBOM JOMULIVIIUH.

JleficTByeT mpe3yMIILus, YTO JOMULMIMEM CEMbU OyJIeT JOMULIMINM )KEHUXA B
MOMEHT COBEpILIEHUs OpaKa.

B CIIA pemenue Bompoca 0 JI€HCTBUTENBHOCTH Opaka (Kak ero mMarepuaib-
HBIX YCJIOBHM, TaKk ¥ (pOpMbI) MOJUUHSAETCS 3aKOHY MecTa ero 3akiatodeHus. [Ipume-
HSETCA U IpYroil moaxo/: Opak npu3HaeTCs ACUCTBUTENBHBIM (€CIIU 3TO HE MPOTUBO-
peunT MyOJUYHOMY MOPSAKY CTpaHbl Cy/a) MPU aJIbTEPHATUBHOM COOJIOJICHUU 3a-
KOHa MECTa €ro COBEpUICHMS; 3aKOHAa AOMMIIMIAA XOTS Obl OJIHOTO U3 CYNPYTOB B
MOMEHT 3aKJIIOYEHUS Opaka; 3aKoHa JTOMUIIMINS 000UX CYNPYroB B MOMEHT BO30YXK-
JeHus CyebHOro Je1a o JeHCTBUTENLHOCTH OpaKkass,

B cBsi3U ¢ KOUIM3MOHHBIMU TpoOJIeMaMu Opaka HEpEeIKO BO3HUKAET BOMPOC O
TOM, KaKo€ MpaBo JIOJKHO MPUMEHSTHCS B CIIOPE O JAECUCTBUTEIBHOCTU Opaka, eciu
OJIMH WJIM 00a CyNpyra UMEIT HHOCTPAHHOE IPakIaHCTBO.

Kak mnpaBuiio, BOmpockl HEACHCTBUTENBHOCTH Opaka pemiarTcsi Ha OCHOBE
mpaBa, MPUMEHIEMOTO B BOTPOCAX 3aKItOUeHUs Opaka (C TOYKU 3peHUs MaTepualib-
HBIX YCJIOBUM BCTYIUIEHHMsSI B Opak): eciau o0a cympyra MMEIT OJIMHAaKOBOE HWHO-
CTpPaHHOE TPAXKJIAHCTBO, MPUMEHSETCS 3aKOH TOCYJIapCTBA IPaXIAaHCTBA; MPU Pa3HOM
MHOCTPAHHOM TPa)KJAHCTBE CYIPYTrOB MPUHUMAIOTCS BO BHUMaHUE COBIAJAIOIINE
NPEeANUCAHNs 3aKOHOB TPaXJIaHCTBAa 00OUX CYINPYTOB; MPU OTCYTCTBUHU COBIIAIal0-

IMX MPEINUCAHUN TPUMEHSETCS MPaBo, NPEAYCMaTPUBAIOIIEE YCIOBUE HEJCUCTBU-

33 Annpeesa .M. CounansHas ncuxonorus: YueGHUK uis BIcHI. mK. M.: Acnekt-tipecc, 2005. C. 373.
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TEJIbHOCTH; €CIIM OJJMH U3 CYNPYTOB UMEET MECTHOE IPAKJAHCTBO, IPUMEHSAETCS 3a-
KOH Cya.

Pemenne Bompoca O HENEMCTBUTENBHOCTH Opaka ¢ TOYKUA 3peHUs (HOpMbI
NpEAnojgaraeT MPpUMEHEHNE 3aKOHA MECTa 3akKiIoueHus Opaka (3aKOHOAATEIbCTBO
bonrapuu u [lonbim).

[IpyHIMNMATBEHO MHOE PENIEHUE KOJUIM3UOHHBIX BOIPOCOB HEIEWCTBUTEIBHO-
cTu Opaka nmpeaycmotrpeno B 3akone o MUYII u nmponecce Uexun: mpu npu3HaHUU
Opaka HeACHCTBUTEIBHBIM JCUCTBYIOT T€ € KPUTEPUHU, YTO U B BOIMPOCAX PaACTOP-
KeHus Opaka, T.€. pellalollUM MPU3HAETCS NPaBoO, NEUCTBYIOIIEE B MOMEHT MpPEIb-
sBnenns ucka>. B AnGanun 6pak IPU3HAETCS HEAEHCTBUTENLHBIM, €CIIM OH CYUTa-
€TCsl TAKOBBIM KaK IO Opakopa3BOJHOMY CTaTyTy, TaK M IO MpaBy, MPUMEHUMOMY
IIPU 3aKJIIOYeHUH Opaka. ['eHepaabHbIMU KOJUTM3UOHHBIMU IPUBSA3KAMU ISl pEILIEHUS
BOIpOCa O 3aKJIIOYEHUH Opaka HO IpaBy OOJIBIIMHCTBA TOCYNApPCTB SIBISIOTCS JINY-
HBIA 3aKOH 00OMX CYNpYroB (€My IOJYMHEHBI BHYTPEHHHE yCIIOBUS Opaka) U 3aKOH
MecTa 3aKiIroueHus Opaka (onpezaenser GopMy U MOPSIOK 3aKII0YEHUs Opaka).

OTH NPUBS3KHA NPETYCMOTPEHBI KaK B HALIMOHAIBHOM 3aKOHOJIATEIBCTBE, TaK U
B ["aarckoii KOHBEHIIMU 00 YperyaupoBaHUM KOJUIM3UN 3aKOHOB B 00JaCTH 3aKJII0Ye-
Hus Opaka 1995 r. B HEKOTOpHIX TrocyaapcTBax MPU 3aKIIOUCHHH «CMEIIAHHBIX)
OpakoB IMIMPOKO MPUMEHSIFOTCSI OTOBOPKH O IMyOIMUHOM nopsiike (PpaHuus).

B 3akoHOIaTenbCcTBE MHOTHX TOCYAApCTB YCTAHOBJIEHA HEOOXOAMMOCTD MOy~
YUTh CIIELMAIbHOE pa3pellleHue AJis BCTyIUIeHUsl B Opak ¢ mHocTpaHueMm (Benrpus,
WNunus, Upan, Utanus, Hopeerus, [lonsmia, [IBerus).

B coBpemennom MUII onpeneneHo, 4TO U3MEHEHUE TPa)kAaHCTBA OJHOTO W3
CYIIPYTOB aBTOMAaTHYECKU HE BJICUET 32 COOON M3MEHEHHE Ipa)K1aHCTBa JIPYroro, HO
IPE3IOMHUPYET 00JIETYEHHBIN NOPSAIO0K U3MEHEHHS TPaXKIaHCTBA Y,

[Tpu 3aKkmr0YeHNN «CMENIAaHHBIX» U MHOCTPAHHBIX OpakoB Ha TeppuTopuu Poc-
CHM UX MOPAIOK U (hopMa MOAUMHSAIOTCS POCCUMCKOMY 3aKOHOAATeNbCTBY (1. 1 CT.

156 CK PD).

3 Cronun B.B. Tlcuxosoruyeckue ocHOBbI ceMeiiHoi Tepanuu // Borpocs! neuxonoruu. 2005, - 4. C. 104-115.
35 Camoyxuna H.B. INapanoxkcsl 068U 1 6paka. Ilcuxonoruyeckue 3amicky o To0BH, ceMbe, IETAX U POAUTENAX. M.:
Pycckas [enosas JIuteparypa, 2004. C. 192.
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3aKoHOJATENb MPETYCMOTPEN KyMYJSLMIO KOJUIM3UOHHOW MPUBSA3KU: YCIOBHS
3aKJIIOUeHUs1 Opaka OMpeAeNsIoTCA JMYHBIM 3aKOHOM KaXJAO0ro U3 CYNpYyroB (T.e.
BO3MOYKHO MPUMEHEHHE OJHOBPEMEHHO MMOCTAHOBJICHUM JIBYX MPABOBBIX CUCTEM).

[Ipy 3TOM HEOOXOAMMO YYWUTHIBATH IMOJIOKEHUS POCCUUCKOTO MpaBa OTHOCH-
TEJILHO OOCTOSITENILCTB, MPEMATCTBYIONINX BCTYIUIEHUIO B Opak (11. 2 c¢1. 156 CK PO).

PerynupoBanue nopsiiika BCTyIUIeHUS! B Opak OUIMaTpUAO0B U anaTPHUIOB MPOU3-
BOAUTCA B 0coOoM mopsnke. Ecnu Gunatpua uMeer u poccuiickoe rpa>kgaHCTBO —
YCIJIOBUSI €r0 BCTYIUICHUSI B Opak ONpelessitoTcs Mo poccuiickomy npasy. i auil ¢
MHO>KECTBEHHBIM T'PaXIaHCTBOM YCIIOBUS BCTYIUICHHSI B Opak ONMpPENeNsIIOTCS 3aKO0-
HOJATEILCTBOM IrOCy1apcTBa HO BBIOOPY camoro jauia (1. 3 c¢t. 156 CK PD).

[Ipu onpeneneHnn ycnoBUil BCTYIUIEHUS B Opak JJsl anmaTpuaoB MPUMEHSETCS
IIpaBO rocyAapcTBa WX MOCTOSTHHOIO MecTa XUTenbcTBa (1. 4 cr. 156). Takum obpa-
30M, B CcT. 156 CK P® ycraHOBIIEHA «IIETIOYKa» KOJUIM3UOHHBIX HOPM, IO-Pa3HOMY
perynupymoias HOpsSAOK 3aK/IIoueHUsl Opaka Uil pa3HbIX KaTeropuil pu3nyecKux
T,

Bpaku Mexly M”HOCTpaHIIaMH, 3aKJIFOUEHHbIE B KOHCYJIBCKUX U JUILJIOMaTHye-
CKUX TPEJICTABUTENLCTBAX MHOCTPAHHBIX TOCyAapcTB Ha Teppuropuun PD, mpusHa-
I0TCS IEUCTBUTENLHBIMU Ha YCIOBUSAX B3auMHOCTH (1. 2 cT. 157 CK P®D).

3axiroueHue OpakoB 3a npenenamu teppuropun PO yperynuposano B. 1. 1 cT.
157 n ct. 158 CK P®. Hopma 1. 1 ct1. 157 CK cpa3y ke BbI3bIBAET MHOTO BOIIPOCOB:
KaKOW XapakTep OHA UMEET — HMMIIEPATUBHBIM WIM JUCIIO3UTUBHBIA, YTO UMEHHO
OHA YCTaHABJIMBAET — IPABO WA 00S3aHHOCTH JJiA rpaxkjaaH P® 3akmouars Opaku
3a TPaHULIEd B JAUIIOMATUYECKUX WUIIM KOHCYJBCKHX yupexacHusx P®D; umeror au
poccHiicKre TpaXkaaHe MpaBo BCTynaTh 3a npeaenamu PO B Opaku MexTy co00ii HE B
JTUTIIIOMAaTUYECKUX WM KOHCYJILCKUX yupexkaeHusix PD, a B MecTHBIX opraHax peru-
cTpanuu OpakoB?

Bpaku, 3akat0ueHHbIE MEXKYy POCCUMCKUMHU M HHOCTPAHHBIMU TpaKJaHAMHU 3a
npenenamMu PO, mpusHatoTcs aeicTBUTENbHBIMU B PO, ecnu ux gopmMa v mopsiok
3aKJIFOUEHUSI COOTBETCTBYIOT 3aKOHY MeECTa 3aK/II04eHHs Opaka W He HapyLIEHBI

npeanucanus ctT. 14 CK PO.
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B cBs3u ¢ HEKOTOPBIMU crieU(PUUECKUMU TEHICHIIUSMHU PA3BUTUS CEMEITHOTO
npaBa 3a rpanuueit (Hunepnauawi, [IBeuus, ®PI', anusa, CIIIA) Bo3HUKAET mpo-
OieMa mpu3HaHUs Ha TeppuTopuu PO OAHOMONBIX OpPaKOB, 3aKIIOUEHHBIX MEXKIY
POCCUMCKUMHU Y MHOCTPAHHBIMU Ipa)kJaHaMH 3a npenesamu PO, mocKoIbKy 3aKOHO-
natenbcTBO PD mpsiMo He 3amperniaer oJHOoNoJbie Opaku. bpaku mexay UHOCTpaH-
1IaMH, 3aKJIOYEHHbIE BHE IpeaenaoB Poccun, mpu3HAIOTCA NEMCTBUTEIBHBIMU IIPU CO-
OJIFOICHUH 3aKOHO/IATEICTBA MECTA 3aKIIIOYEHUs OpaKa.

HenelicTBUTENbHOCTS OpakoB ¢ MHOCTPAHHBIM 3JEMEHTOM OMPEIEISETCS IO
3aKOHOAATENBCTBY, KOTOPOE MPUMEHSIOCH pH 3akitoueHuu opaka (ct. 159 CK POD).

[TogBons UTOT MO BOIPOCY O 3aKIIOYEHUH Opaka XOTelIoCh Obl MPUBECTH CTa-
TUCTUKY OpaKkoB ¢ MHOCTPAaHHBIMH TpaXkJaHaMu B AMYpCKOil 001acTu, KOTopas Mpu-
BeJleHa Ha opuuuaibHoM caiite IIpaButenscTBa AMypckoit obmnactu. Mtak. «B cpas-
HeHuu ¢ 2015 rogoMm, HaOMIOJaeTCsl CHUKEHHE OpakoB ¢ MHOCTPAHHBIMU I'pakJaHa-
mu. B 2015 roxy 6su10 115 6pakoB. B 2016 rony B AMypckoit 001acTu 3aperucTpu-
poBaHO 92 Opaka, OJIUH U3 CYNPYroB B KOTOPOM MHOCTpPaHHBIN rpaxnanud. Hanbo-
Jlee 4acTo KUTeNIH ropoja biarosemiencka 1 AMypckoi 00JacTi BCTyIaroT B Opak ¢
rpaxxaanamu bimxnero 3apyoexss - Apmenuu (23), Y3oekucrana (9), Ykpaunsi (9),
Hy U, KOHEYHO, ¢ rpaxkaanamu Kuras (10)»3°.

2.2 Pactop:xxenue Opaka Mexay rpaxaanamm Poccuiickoii @enepaunu u
HHOCTPAHHBIMM IPAKIAHAMMH

Cornacao c1.160 CK P®, pacropkenne 6paka Mexay rpaxnanamu PO u uHo-
CTPaHHBIMU T'pakJlaHaMH WX JIMLaMHi 0€3 Tpa)KJaHCTBa, a TaAKXKe Opaka MEXy UHO-
CTPaHHBIMHU TpaXkJIaHAMH Ha TeppuTOpun PD mpou3BoAUTCS B COOTBETCTBUU C 3aKO-
HojarenbCTBOM P®. I'paxngannn PO, npoxuBaronmi 3a mpeaesamMu TEPPUTOPUU
P®, BnpaBe pacToprayTh Opak ¢ MPOKMBAIOIIMM 3a npeaenamMu teppuropun PO cy-
IIPYrOM HE3aBUCUMO OT €ro rpaxancrsa B cyae P®. B ciyyae eciin B COOTBETCTBUM
C 3aKOHOJIaTeNbcTBOM P®D nomyckaeTcst pacTopxeHue Opaka B opraHax 3alucy akToB

IPa)KJAHCKOTO COCTOSIHUS, OpaK MOKET ObITh PACTOPTHYT B JUIUIOMATUYECKUX MPE-

36 http://www.amurobl.ru/wps/portal/ //[DnexTponssiii pecypc]. JocTyn u3 oduimansHoro caiira [IpasurenscTsa
AMypcKoii 007acTH.
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CTaBUTEJIbCTBAX WJIM B KOHCYJIBCKUX yupexaeHusx PO. Pactopxenune Opaka MEexXIy
rpaxaanamMu PO nubo pactopikeHre Opaka MEeXIy rpakaaHamMu PO u mHOCTpaHHBI-
MU TpakJlaHaMU WK JTUlaMu 0e3 Tpa)kJaHCTBa, COBEPILICHHbIE 3a TIpeiesiaMy TeppH-
Topun PD ¢ coOmoneHrneM 3aKOHOJATENbCTBA COOTBETCTBYIOIIETO WHOCTPAHHOTO
rocyJapcTBa O KOMIIETEHIMH OPraHOB, NMPUHUMABIINX PELICHHUS O PacTOPKEHHUU
Opaka, U TOJJIEKAIIET0 MPUMEHEHHUIO MPU PACTOPKEHUU Opaka 3aKOHOAATENbCTBA,
npu3HalOTCs AeiicTBUTEeNbHBIME B PD. Pactopikenue Opaka Mexay MHOCTPaHHBIMU
rpakJaHaMu, COBEpIICHHOE 3a npezenamu Tepputropun PO ¢ cobmroieHneM 3aKoHO-
JAaTENbCTBA COOTBETCTBYIOIIETO MHOCTPAHHOI'O T'OCYIapCTBAa O KOMIIETEHIMU Opra-
HOB, MPUHUMABIIHX PEIIECHUS O PACTOPKEHUU Opaka, U MOJJIEKAIIET0 TPUMEHEHUIO
IIPU PaCTOP>KEHUU Opaka 3aKOHOJATEIbCTBA, PU3HACTCS IEUCTBUTEIBHBIM B PD.

Bonpoc o pacropxkenun Opaka mexay rpaxiaaHamu P® U WHOCTpaHHBIMU
rpakaaHaMu WM JidiamMu 0e3 rpaxkaaHcTBa Ha Tepputopun PD paccmarpuBaercs
opranamMu 3AI'Ca, cyneOHbIMU OpraHaMu (CyAaamH OOIIEH HOPUCIUKIINK), a TaKkKe
KOHCYJIbCKUMHU YUPEXKJICHUAMH U MPEACTaBUTEIBCTBAMU, €CIIM 00a cymnpyra sSBIISIOT-
Csl TpaXKJAaHaMu MPEJICTABIIEMOI0 rOCyJapCTBa.

Cratbss 19 CK PO yka3piBaeT Ha Cilydyad pacTOpKEHHUsI Opaka opraHamu
3AI'Ca. DT0 BO3MOXKHO MPU B3aMMHOM COTJIACUM HA PACTOP)KEHHE Opaka CyNnpyros,
HE MMEIOUIMX OOLIMX HECOBEPIIEHHOJETHUX AETEeH, pacTop:KeHue Opaka MpOU3BO-
JTUTCS B OpPraHax 3alMCy aKTOB IPaXKJIAHCKOTO COCTOsIHUA. PacTopxeHue Opaka 1o
3asBJICHUIO OJIHOTO M3 CYNPYTrOB HE3aBHCHMO OT HAJIMYMS Y CYIPYroB OOLIMX HECO-
BEPUICHHOJIETHUX JETe MPOM3BOJIUTCA B OpraHax 3alMCy aKTOB IPa)KJIAHCKOTO CO-
CTOSIHMSI, €CJId JPYrol Cympyr: MpU3HaH CyJOM OE€3BECTHO OTCYTCTBYIOIIHUM; MpPH-
3HaH CyJIOM HEIEeCIOCOOHBIM; OCYKJIEH 32 COBEPIICHUE MPECTYIICHUS K JUILIEHUIO
CBOOO/IbI HA CPOK CBBIIIE TPEX JIET.

Cynpyru BrmpaBe oOpaTHUThCS 3a PACTOPKEHHEM Opaka B CyJeOHbIC OpraHbl B
cllydae: €Cjy OHM HE MOTJIM pacTOprHYTh Opak yepe3 opranbl 3AI'Ca, eciu CTOPOHBI
UMEIOT CIIOP O COBMECTHO HAXXKMTOM HMMYIIECTBE, €CJIM UMEIOT CIOp O Mepeaaye pe-
OeHKa Ha BOCIIUTAHHE OT OJHOTO POAUTENS K APYroMy, €CJIM UMEIOT CIIOp O B3bICKa-

HHH aJIUMCHTOB M B APYI'UX ClIy4dasiax.
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Cyn oOrmielt 1opucauKIIUY, paccMaTpHUBasi BOIIPOC O PACTOPKEHUH Opaka, CBS-
3aHHOIO C MHOCTPAHHBIM 3JIEMEHTOM, O053aH Pa3bACHUTH CTOPOHAM IPOLECCyallb-
Hble TIpaBa U OO0S3aHHOCTH, KOTOPBIE PaBHBI JIJIi 00EMX CTOPOH, MOCKOJIbKY HHO-
CTpaHHBIE TpakJaHe 00JIa1al0T MOJHON MPOLIECCyaTbHOM MPaBOCIOCOOHOCTRIO U Jie-
€CrocoOHOCThIO Ha TeppuTopuu PD u Uit HUX HE MpeayCMaTpUBAIOTCS HUKAKHE
MPOIIECCYAIbHBIE OTPAHUYECHUS.

['paxxnanua PD BopaBe 00paTtuThCs 3a pacTOp)KEHHEM Opaka co CBOMM CYIpY-
rOM M Ha TEPPUTOPUU MHOCTPAHHOTO TOCYAApPCTBA, HO COOJIIO/AsI TIPU 3TOM HOPMBI
CEMEHHOT0 3aKOHO/IaTeIbCTBA MHOCTPAHHOI'O TOCyAapcTBa. bpaku, pacTopruyThie Ha
TEPPUTOPUHU UHOCTPAHHOI'O TOCYIaPCTBA C COOIOACHUEM HOPM HAIlMOHAJIBHOTO T'OC-
yAapCTBa, MIPU3HAIOTCS IEMUCTBUTEIbHBIMUA U Ha TeppUTOpuu PO.

Oco0oe BHUMaHUE ClenyeT YACIUTh JEHCTBUIO OpavyHOTo J0roBOpa MpH Mpe-
KpanieHuu Opaka.

[lo obmemMy npaBuily OpadHbIN JTOTOBOpP CBA3aH C OpayHbIM COHO30M MEXKIY
CylpyraMmi ¥ BHe Opaka HU OJHMH OpayHbIid 1OrOBOP, OMSATH Ke MO 00IIEeMy ITpaBUiy,
HE MMEET IpaBa Ha Iopuandeckoe cyuiectBoBanue. Kak ycranasnuaercs B n.3 c1.43
CK PO, geiicTBre OpadyHOro A0roBOpa MpeKpaliaeTcss ¢ MOMEHTa MpeKpalieHus: opa-
ka. Ho CK P® ycranaBnuBaeT M MCKIIOYEHUE, YKa3bIBasi, YTO B OpayHOM JJOTOBOPE
CYNPYTU B MPUHIIMIIE MOTYT YPETYIUPOBATH JIJIsi Ce0s omnpe/ieICHHbIE 0053aTeNbCTBA,
KOTOpbIE OyyT AEHCTBOBAThH AJIsl HUX YXE MOCie IpeKpalieHus ux opaka. To ecTs B
HEKOTOPBIX UCKIFOUUTEIBHBIX CIIy4asX OpaydHbIil JOTOBOP BCE JKE€ CMOXKET MEPEKUTD
OpayHBIil COI03 MY)Ka U KEHbl U MPOJIOJKUTH CBOE IOPUIUYECKOE CYLIECTBOBAHUE
YK€ 3a paMKaMHU JaHHOT'O CO03a.

Ecnu roBoputh 60j1€€ KOHKPETHO, TO CYNPYTH B paMKax OpadyHOTO JOTOBOPA,
HaIMpuUMep, MOTYT YpPEryJaupoBaTh CBOU KUJIMILHbIE MTpaBa U 00S3aHHOCTU B OTHOIIIE-
HUU JpyT Jpyra MMEHHO Ha ClIy4yall pacTop)keHHs ux Opaka. B pomu Takoro corna-
IICHUST KaK pa3 ¥ MOXKET BBICTyNaTh UMEHHO OpavyHbIld JOTOBOP, TJE CYIPYTH yCTa-
HOBSIT, YTO B CJydae MPEKpaIlCHUs] UX CEeMEHHBIX OTHOILIEHUM y OBIBIIETO Cymnpyra
COXpaHUTCS (CPOYHOE WM OECCPOYHOE) MPABO MPOKMUBAHUS B TAKOM KUJIOM TIOME-

MICHUH U ITOJb30BAHUA UM.
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CrnenyeT mpoaHalu3UpOBaTh OCOOEHHOCTU MPEKpaIleHUs AEUCTBUA OpayHOro
JIOTOBOpa (ITOTEPU UM CBOEH FOPUIMYECKOM CHIIBI) Ha CIIy4ail MpeKpalleHus OpadyHbIX
OTHOUIEHUN Mexay cynpyramu. OJHAKO ClenyeT pa3o0paTbcsi ¢ ABYMs OJM3KUMH,
HO, IO CyTH, COBEPIIEHHO Pa3JIMYHbIMH KAaTETOPUSIMH, CYIIECTBYIOIIMMH B JaHHOU
obyacTH, TakuxX Kak "pactopxkeHue Opaka" u "mpekpaiieHue Opaka". Mexay d3TUMH
KOHCTPYKIIUSIMU JEHCTBUTEIHHO HEJIb3s1 CTABUTh 3HAK PABEHCTBRA.

Wtak, pactopkeHue Opaka - 3TO €ro mpeKpaiieHue Mo Boje OJHOTO MK 000uX
CYINpPYTOB, COBEpILIAEMOE MPHU KU3HU AaHHBIX cynpyroB (m.2 ct.16 CK P®). B 3aBu-
CUMOCTH OT KOHKPETHBIX OOCTOSITENIbCTB OpaK MEXIy CyNpyraMH pactopraercs auoo
B opranax 3arca (ct. 19 CK P®), nu6o B cynednom nopsake (cr.21 - 23 CK P®D).
[Tpexpaienue xe Opaka - 310 Oosiee mMpokoe NoHATHE. bpak mpekpamiaercs He
TOJIBKO B PE3YJIbTaTE €ro pacTOP>KEHHsSI, HO U B pe3yJbTaTe CMEPTU OJAHOrO WK 000-
UX CYNpPYTrOB WM BCIIEJACTBUE OOBSBICHUS CYJOM OJHOTO M3 CYNPYrOB yMEpIIMM
(m.1 c1.16 CK P®)*. To ecTh kareropuu "mpekpaineHue Opaka" u "pacTopikeHHE
Opaka" COOTHOCSTCS MEXKy cOOOM Kak poja U Bul, oOlee u yactHoe. [Ipekpaiienue
Opaka kak OoJjiee oObeMHasi KaTeropusi BKJIIOYAET B ce0s Takoe SBJICHUE, KaK pac-
TOp>KEHHE Opaka, OJJHAKO TOJIBKO 3TUM SIBIEHUEM HE OIpPaHUYMBAETCS, BBOJS B CBOE
COJIEp’KaHUE U TaKue ciyyau MpeKpalleHus Opaka, Kak CMEpTh OJHOTO U3 CYyNpPYyroB
(paxTuueckas unu ropuandeckas). Kpome Toro, Mexmay HaHHBIMA KOHCTPYKIHSMH
IPUCYTCTBYET pPa3jIMYMe€ HE TOJIBKO CYUIHOCTHOE, HO U (popmanbHoe. Eciam Opak
MEXJly CYNpyraMu MpeKpalaeTcsi B pe3ysibTaTe €ro pacTOp:KeHuUs, ObIBILINE CYNPYTH
00s13aHbl 3apETrUCTPUPOBATH TAKOE PACTOPKEHUE B OpraHax 3arca ¢ rmojay4yeHUeM Co-
OTBETCTBYIOIIMX CBUAETENbCTB. Ecim jke Opak mpekpamiaercsi B pe3ysibTare cCMepTu
OJTHOTO M3 CYNPYTroB, TO CIELMAIHLHOW pErucTpaiuu MpeKpamnieHus Opaka B 3TOM
cllydae He MpOU3BOAUTCS. Peructpaiusi cMepTH 4elloBeKa B OpraHax 3arca OyAeT siB-
JSTHCSI aBTOMAaTHYECKMM OCHOBaHHEM IpeKpalleHus opaka.

Paccmotpum cutyaruro. Jlomyctum, Cynpyri 3aKiI04aioT OpadHblii IOTOBOP U
YKa3bIBalOT B HEM, YTO B CIIy4ae pacTOp>KeHHs uX Opaka UMYIIECTBO, HAXKUTOE B HEM

N COCTaBJIArOMICC, COOTBECTCTBCHHO, HX COBMCCTHYIO CYIIPY’KCCKYIO CO6CTBCHHOCTB,

37 [Tuenmunesa J1.M. Cemeiinoe npaso Poccun: yue6nuk o By3os. M., 2014. C. 137 - 138.
37



OyZeT pa3esieH0 MEXy CyNpyraMmu (T.€. IepeJaHO B €IMHOJIUYHYIO WHJUBHIyallb-
HYIO COOCTBEHHOCTb Ka)JI0TO U3 HUX) TaKUM 00pa3oM, Kak 3T0 OyAeT OIpenesaeHo u
OMKMCAHO B TaKOM OpayHOM joroBope. Eciiu cynpyru B mocieayroieM Bce Ke Mpe-
KpaTAT CBOM Opak B pe3ysbTaTe €ro pacTOpKEeHHs (HE BaKHO, IO BOJIE OAHOTO HIIU
000MX CyImpyroB), TO TaKWe MOJIOKEHUSI OpayHOro JI0TOBOPa, €CTECTBEHHO, JAOJKHBI
OyIyT NPUMEHSThCS U PEaTU30BbIBATHCS Ha MpakTuke. OJHAKO KaK HaM CTOUT TO-
CTYIUTh C TAaKUM OpayHBIM JIOTOBOPOM M €0 YCJIOBHSIMH, €CIH Opak MEXAy CYIpy-
ramu OyJIeT MpeKpalieH B pe3yiabTaTe CMEPTH OJIHOTO U3 cynpyros? Kak ormedaercs
B 11.33 Ilocranonenus [lnenyma BC P® ot 29.05.2012 Ne 9 "O cyneOHOM npakTuke
o JejiaM O HaclieJOBaHUHU'", B COCTaB HACIEICTBA, OTKPBIBIIETOCS CO CMEPTHIO
HACJIeI0/IaTelNsl, COCTOSBILIEIO B Opake, BKIIIOUAETCS €r0 MMYLIECTBO, a TAKXE €ro
JI0JI1 B UMYIIECTBE CYIPYroB, HAXKUTOM UMHU BO Bpemsi Opaka, HE3aBUCUMO OT TOTO,
Ha UM KOTO U3 CYNIPYroB OHO MPUOOPETEHO JI100 Ha UMsI KOTO UM KEM U3 CYIPYTOB
BHECEHBI JCHEKHbIE CpelcTBA. M OTIEIbHO OTMEUAETCsl, YTO YCIOBHs OpayHOro J0-
roBOpa, KOTOPBIM JOTOBOPHBIM PEKUM HMMYILECTBA CYIPYIOB YCTAaHOBJIEH TOJIBKO
JUIsL Ciydasl pacTOp)KeHUs Opaka, IpH ONpEIeNIeHnH cocTaBa HacleAcTBa (T.e. Ipu
npeKpamieHny Opaka) He YUYUTHIBAIOTCS.

Takum oOpazom, ¢ ydeToMm ykazaHHbIX pazbsicHeHuid BC P® cnenmaem creny-
IOLIME BBIBOABL. ECiu cynpyru 3akiro4aroT OpauHblii JOTOBOP U OMPEIENSIIOT B HEM
CBOM MMYILIECTBEHHbIE B3aMMOOTHOILICHHUS Ha Cly4dail pacTop:keHus Opaka (Hampu-
Mep, pa3fiesl UMYILECTBa), TO B Cilydae MpEeKpalleHHus Takoro Opaka B pe3yibTare
CMEPTH OJIHOTO U3 CYIPYTrOB YKa3aHHBII OpauHbIil JOrOBOP TaKKe MPEKPAIIAET CBOE
IOpUJINYECKOE JICUCTBUE, €T0 MOJIOKEHUSI HE JIOJDKHBI OyAyT MPUMEHATHCS K Oymy-
[IUM UMYILECTBEHHBIM OTHOLIEHUSAM MEPEKUBLIETO CyNpyra (B TOM YHCIIE U HACIEe-
CTBEHHBIM), @ K UMYLIECTBY, HOKUTOMY CylIpyramMu B Mepuoj ux Opaka, T0KHbI 0y-
IyT NPUMEHSITHCA HOPMBI CEMENHOIO 3aKOHOJATEIbCTBA O 3aKOHHOM PEXHME UMY-
niecTa cynpyron. TeopeTndeckoe 000CHOBaHHE MMEHHO TAKOTO MOAX0J]1a OOBICHS-
€TCsl TeM, UYTO ONpeessii CBOM MMYIIECTBEHHbIE MPABOOTHOIICHUS Ha Cllydail pac-
TOpXKEHUs Opaka, Cynpyru 3aKII04YaloT Takol OpadyHbIil JOTOBOP MOJ YCIOBUEM, TaK

KaK B MOMCHT €TI0 3aKJIIOYCHUA HU OAWH N3 CYIIPYIOB HC MOKCT OBITH YBCPCH Ha CTO
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IPOLIEHTOB, YTO TaKOE YCJIOBHE, KaK PAaCTOpPKEHUE Opaka, HACTYIUT B ACHCTBUTEb-
HocTu. Ecim ke Opak Mexay cynpyraMmu MpeKkpaTHUTCs B pe3yibTaTe CMEPTH OAHOTO
U3 HUX, TO TAKOE YCJIOBHUE, KaK pacTOp:KeHUEe Opaka, He HACTyrnaeT U OObEKTUBHO HHU-
KOI'/Ia YK€ HE CMOKET HACTYNHTb, B PE3YyJbTaTE YEro COOTBETCTBYIOLIWE YCIOBHS
OpayHOTro JI0rOBOpa aHHYJIUPYIOTCS, TAaK U OCTABIIMCH B MOJOXKEHUU HEKUX CISIIMX
HOPM.

PaccmoTpum npaBoBbIe poOIeMbl pEeKpaIieHus oOpaka.

Yacts 2 c1.16 CK P® yka3piBaeT Ha BO3MOXKHOCTD MpEKpallieHus: Opaka myTeM
€ro pacTOP>KEHHMs 110 3asBJICHUIO OJTHOTO U3 CyNnpyroB. Pacrop:keHune Opaka mocTas-
JIEHO TOJT KOHTPOJIb TOCYAAPCTBA U MOXKET OCYLIECTBIISTHCSA TONBKO IOCYAapCTBEH-
HBIMU OpTaHaMU: OpraHOM 3arc Wiu cyoM. PaccMoTpenue fen o pacTop:keHuu Opa-
Ka OCYIIECTBIISIETCS CYyIOM B TIOPsIIKE UCKOBOTO Mpou3BojicTBa (cT.113 I'TIK PD).

HckoBo€ NPOM3BOJACTBO - OCHOBHOM BHJI TPAXAAHCKOTO CYIONPOM3BOJICTBA,
OCHOBOI KOTOPOTIO SIBJISIETCSI HAJIUMYME criopa o mnpase. [IpenbsBieHne ncka B UCKO-
BOM ITPOU3BOJICTBE SIBJSETCS COCTaBHBIM 3JIEMEHTOM IIpaBa Ha oOpalleHHe B Cy[ 3a
cyaeOHOl 3amuTol, 3aKperieHHoro B ¢1.46 Koncruryuuu PO®*®, PaccMmortpenue nen
O pacTOp>KEHHH Opaka B MOPSJIKE MCKOBOTI'O MPOM3BOJCTBA MPECTABISAETCS BEChMa
JMCKYCCUOHHBIM, TIOCKOJIBKY C TOYKHM 3PEHHsI CEMEHHOTO IMpaBa HESICHBIM OCTAETCS
BOIIPOC: MOYEMY OJIMH U3 CYIPYrOB HYXAAETCS B 3alUTE FOCYAAapCTBOM €ro Hapy-
IIEHHOTO TpaBa, TOrJa KaKk BTOPOM CTAHOBUTCS 00sI3aHHOM CTOPOHOM B cilydae, eciiu
o0a cympyra COrJiacHbI Ha MpeKpalieHue OpavyHbIX OTHOIIEHUN?

Cratbst 7 CK PO ycranaBnuBaeT cBOOOY B paCHOPSKEHUU MPUHAAJIEKAITUIMU
CEMEHHBIMU MpaBaMH, MPU ITOM OCYIIECTBIECHUE YIEHAMH CEMbH CBOMX IpaB U HC-
MOJIHEHUE UMH CBOUX OOS3aHHOCTEH HE TOJDKHO HApyIIaTh IpaBa, CBOOOIbI U 3aKOH-
HbI€ UHTEPECHI APYIHX WICHOB CEMbU M MHBIX TpaxaaH. [Ipu 3ToM "ocyiecTBiieHue
CEMEIMHBIX IIPaB, KaK IPABUIIO, HE SIBJIAETCS 00SI3aHHOCTLIO UX y4aCTHUKOB"®,

B cuny mpaBun mobpoBosibHOCTH cemerHoro coro3a (4.3 cr.l CK P®) u oc-

HOBHBIX TPUHIIMIIOB, HA KOTOPBIX OCHOBaH Opak, BOJICU3bIBJICHUE Cylpyra (Cymnpy-

38 I'paxknanckuii mponecc: yue6uuk / Ots. pexn. npod.B. B. SIpkos. M., 2004. C. 254.
39 Anrokonsckas M.B. Cemeiinoe npaso: yue6. M., 2013. C. 102.
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TOB) HA pacTOpKeHWe Opaka HeJb3s pacCMaTPUBATh KaK peaiM3aliyio MpaBa Ha 3a-
IIUTY U CJIEICTBUEM BO3HUKHOBEHHSI OXPAaHUTEIBLHOIO MPaBOOTHOIICHUS. Bosien3b-
SIBJICHHE Ha PACTOPXKEHHE Opaka OCYIIECTBIISIETCS, KAK/IBIM U3 CYIIPYroB CBOOOIHO B
paMKax peryJsITUBHBIX TPAaBOOTHOIIICHHUIA.

IIpaBo Ha oOpaleHre B Cy/1 3a 3aIlUTOM 3aKperieHo B cT.8 BceoOieit aekia-
pauuu 1paB yenoBeka, B Koncturynuu PO, I'TIK PO (cr1.3) . Ecniu cyObekT nosara-
€T, YTO €ro MPaBO HAPYIICHO WJIM CYIIECTBYET yrpo3a €ro HapylleHUs, OH BIIpaBe
oOpaTuThCs 3a cyaeOHol 3amuToil. [loBogom asist oOpanieHus 3a 3aluToN B MICKOBOM
MOPSIJIKE BCET/IA CIIYKUT CIIOP O MpPaBe.

Takum 00pa3om, IO MHEHUIO psiia aBTOPOB, MPU OOpaIEHUU C 3asBIICHUEM O
pacTop)KeHUU Opaka MEXIy HCTIOM U OTBETYMKOM (T.€. CYNpPYyramu) CYIIECTBYET
cnop o npase. B.H. Kopuuios, nccneays npoOiaemMy HaauuMs WU OTCYTCTBUS B Jie-
Jax O pacTOpXKEHUHU Opaka cropa O IMpase, MPUXOJUT K BBIBOJY O TOM, YTO CIIOP O
mpaBe caM 1o ce0e He SIBISETCS 0053aTeNbHBIM ITPU3HAKOM JIe]l O PaCTOpKEHUU Opa-
Ka, NOABEIOMCTBEHHBIX cyny*’. Ognako cormacno Hopmam I'TIK P® nena o pactop-
KEHUU Opaka paccMaTpHUBAIOTCS IO MpaBUIaM MCKOBOTO MPOU3BOJICTBA, 00S3aTENb-
HBIM MPU3HAKOM KOTOPOTO SIBJIIETCSI UMEHHO HallMyue CIropa O IMpaBe MaTepHhayib-
HOM.

Cratbs 21 CK P® yka3biBaer, 4To OCHOBaHHEM JJIsl paCTOPKEHUSI Opaka B Cy-
NeOHOM MOPSIKE SBJISIETCS TIMOO HATWYUE HECOBEPIICHHOJIETHUX JIE€TEH, JTMOO OTCYT-
CTBHE COTJIACHs OJIHOTO U3 CYNPYTOB WM €r0 YKIOHEHUE OT PACTOPKEHUSI B OpraHax
3arc. TakuMm o6pa3om, corsiacio CK P®, criop o npase oTcyrcTByeT. Clie10BaTeNbHO,
pacTop:keHue Opaka B KICKOBOM TOPSIIKE €CTh HE pa3pellieHue cropa o Mnpase, a MoJ-
TBEpXkKACHUE (paKTa, UMEIOIIETO IOPUINIECKOe 3HAUCHHUE.

Takke OMHUM M3 OCHOBHBIX MPHU3HAKOB HCKOBOTO MPOW3BOJACTBA SIBISCTCS
HaJIMyue CHOPSIINX CTOPOH C MPOTUBOIOJIOKHBIMA MAaTEPUAIbHO-TIPABOBBIMU MHTE-
pecamu. McTen BhIcTynaeT B KaueCTBE aKTUBHOW CTOPOHBI B TPaKIaHCKOM IPOIIECCE,

oOparaercs 3a cy/1e0HOM 3alUTON CBOET0 HAPYIIEHHOIO MpaBa, a OTBETYMK - MPH-

40 Kopuunos B.H. IpoueccyansHble 0cOOEHHOCTH PacCMOTPEHHS JIEN O PacTOp:KEHUHU Opaka: yuebHoe nocobue / OTB.
pen.A.T. bounep. M., 2004. C. 9.
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BJIEKAETCSI K OTBETY Kak JIWIIO, HapymuBIiee mpaBa uctia. CynedHoe pelieHne 1o
JieraM O PacTOpPKEHUU Opaka COJEP)KHT BBIBOJ O HEBO3MOXKHOCTH COXpPAaHEHUS Ce-
Mbu. [Ipu paccMoTpeHuu nien 0 pacTop:keHHH Opaka cyl He uMeeT (aKTUYeCKOu
BO3MOXXHOCTH B XOJI¢ MpoIlecca JOKa3bIBaHUS TOCTUTHYTh €r0 OCHOBHOW LENU -
YCTaHOBUTH OOBEKTUBHYIO UCTHHY 10 JIEITY.

Cratps 38 Koncturyuun PO u cr.1 CK PO npoBo3riamarTt, 4TO CEMbs, MaTe-
PUHCTBO, OTIIOBCTBO U AETCTBO B PD HaxoaATcs mox 3almTon rocyaapersa. B cBoro
ouepeib, CeMetHOE 3aKOHOAATeNbCTBO, cornacHo 4.2 ¢r.1 CK P®, ucxonur us HeoO-
XOJMMOCTH YKPEIUICHUSI CeMbH, MOCTPOCHUSI CEMEHHBIX OTHOIIECHUW Ha YyBCTBaX
B3aMMHOW JTIOOBU M YBAXKECHHS, B3aUMOIOMOIIM U OTBETCTBEHHOCTU MEPE]] CEMbEH
BCEX €€ WJICHOB, HEJJOIMMYCTUMOCTH MIPOU3BOJILHOTO BMEIIATENIbCTBA KOTO-IMO0 B Jieja
CEMbH, 00ECTICUCHUSI OECHPENITCTBEHHOIO OCYIIESCTBICHUS YICHAMU CEMbH CBOUX
mpaB, BO3MOXXHOCTU CyJeOHOM 3ammThl 3THX MpaB. CeMelHOe 3aKOHOIATEIbCTBO
yCTaHaBJIMBAET OCHOBHBIC 1EJIM, KOTOPBIX CTPEMHTCS JIOCTUYb TOCYJIapCTBO B 00JIa-
CTU CEMEUHBIX MPABOOTHOIICHUHN, YCTAHABIMBAET OCHOBHBIC MPABOBBIE MEXaHU3MBI,
C MOMOILbIO KOTOPBIX 3TU LEIU TOCTUTAlOTCs (MpaBuia O 3aKJIIOYEHUU U MpeKpalie-
HUU Opaka, mpaBa U 00SI3aHHOCTU POAUTENECH, AIMMEHTHBIE 00s13aTeNbCTBA U T.11.).

Takum o00pazoM, NyOIMYHBIA HMHTEpEC TOCYAApCTBa, 3aKITIOYAIONIUNCS B
OXpaHE CeMbU, MATEPUHCTBA U AETCTBA, OCHOBaH Ha KoHcTutyunu PO u nocrarouHo
00CTOATENIPHO 3aKPEIJICH Ha 3aKOHOJATEILHOM YPOBHE MOCPEICTBOM CO3JaHUS MEp
M0 COXPAaHEHUIO Opaka Kak OCHOBBI CEMbH.

NucTtuTyT pactopxkenus Opaka Bcerja MMeNl HE TOJbKO HOPUAMYECKOE, HO U
BAXKHOE TMOJIMTHYECKOE 3HaueHHe. B ceMeliHOM 3aKOHOATENIbCTBE OTCYTCTBYET Jie-
raJibHOE ompesieeHne "pacTopkeHne Opaka', BCsi CyTh HOPMATHBHOTO YCTAHOBIICHUS
CBOJUTCS K OMpEACNICHUI0 ero mpoieaypsl. CiaegoBaTeabHO, BEIOOP TOCY/IapCTBOM
KOHKPETHOTO ME€XaHNW3Ma PACTOPKEHHS Opaka U €CTh peaau3anus MyOIMIHOTO HHTE-
peca. IMEHHO B yCTaHOBJICHUH YCJIOBHU W MPOLIETYPHI MPEKpaIieHus: OpayHbIX mpa-
BOOTHOUIICHUN TPOSBISAECTCA AECUCTBUE MEXaHW3Ma ITPABOBOIO BO3JACHMCTBHUS HA WH-

CTUTYT pa3Boaa, a UJACAIbHYIO MOJCIIb COOTHOIMICHUA YaCTHBIX U HY6J'II/I‘—IHLIX Ha4dal
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ClIeyeT UCKaTh HE B MOHATHH, a B MOPSIKE PACTOPKEHUS Opaka C yueToM OOIIMX
MPUHIIUIIOB PETYIUPOBAHUS CEMEIHBIX MPABOOTHOIICHUH.

Takum 00pa3oM, yCTaHOBJIEHUE CIIOKHBIX IOPUAMYECKUX MPOLEIyp MpH pac-
TOpKEHUH Opaka HE MMEET MPSIMOM CBA3HM C JOCTHXKEHHEM TOCYAapCTBOM IIENIU CO-
XpaHEHUsI CEMbH, MOCKOJIbKY BHE 3aBUCUMOCTU OT CYIIECTBOBAaHHUS OpayHBIX MpaBo-
OTHOILIEHHUI CEMbsI MOJKET CYIIECTBOBATh. [[oMUMO TeOpETHYECKOr0 MOATBEPKIACHUS
JAHHOTO BBIBOJA HEOOXOJMMO OTMETUTH HAJIMYHE B MPAKTHKE JOCTATOYHOIO KOJIH-
YecTBa CIy4acB TaK HA3bIBAEMbIX (PAKTUUYECKHX OpauyHbIX OTHOIICHHM, KOTJa CEMbs
CyILIECTBYET 0€3 IOpUINYECKON OCHOBBI Opaka. PacTopxkenue Opaka npu OTCYTCTBUU
OOLIMX HECOBEPIICHHOJETHUX JETEH, 0 MHEHHUIO aBTOPa, JOJIKHO MPOU3BOJUTHCS
OpraHaMH 3arc Ipu HAJIMYHUHU BOJIEU3bABICHUS OJHOTO U3 CYIIPYTOB.

2.3 3amuTa NpaB U MHTEPECOB JieTeil

B MUII PO 3amura npaB U UHTEPECOB AETEH BKIIKOYAET PACCMOTPEHHUE U pe-
IYJIMPOBAHUE TAKUX OTHOIIECHUM, KaK YCTAHOBJIEHUE U OCIIApUBAHUE OTIIOBCTBA, BbI-
MOJTHEHUE 00513aHHOCTEN POUTEINICH MO COJIEPKAHUIO ACTEH U P APYTUX BOIPOCOB.
JlaHHBIE OTHOLIEHUSI PETYIUPYIOTCA B OCHOBHOM KOJUIM3MOHHO-TIPABOBBIMU HOpMa-
MU, IPUYEM B PaBHOM CTENEHU KaK HAIIMOHAIBHBIMU, TaK U MEXKYHAPOIHBIMHU.

KonnusnonHoe peryiampoBaHuE MPABOBOTO IMOJOKEHUS J€Ted OCHOBAaHO Ha
MPUMEHEHUH 3aKOHA TpaKJaHCTBa peOeHka. BrigenuM oCHOBHBIE TTPOOJIEMBI MPaBO-
OTHOUIEHUI MEXIY POJUTENSIMU U I€TbMU: YCTAHOBJIEHUE U OCIIApUBAaHUE OTLIOBCTBA
(MaTepuHCTBA); JUIICHUE POIUTENHCKUX MPaB; ATMMEHTHBIC O0SI3aHHOCTH POIUTE-
Jiel U JieTeit; oxpaHa npaB peOeHka. PeriaMeHTaIus 3TuX OTHOIICHUN TPOU3BOUTCS
B MEPBYIO OYepeab HA OCHOBE JIMYHOTO 3aKOHA JAETeW M pojauTeneil (mpaBa CTpaHBbI
IpaXKIaHCTBA WU JOoMULMIUA). [I[pUMEHSIOTCS Takke 3aKOH CTPaHbl MOCTOSIHHOTO
MPOKMBAHMS peOEHKA, 3aKOH KOMIIETEHTHOTO YUPEXICHUS U 3aKOH Cy/ia. 3aKOH CyJia
ABJISIETCA BCIIOMOTATEIbHONM MPHUBA3KOW M TMPUMEHSETCS MPU YCIOBUHM, YTO OH
HauOoJee OyaronpusTeH 1y pedeHka. Bompockl mpoucxoxaeHus: peOeHKa sSBISIOTCS
MPEANOCHUIKON JJIs pa3perieHus npoOieMbl B3aMMOOTHOIIEHUH MEXy POAUTEISIMU
U JIETbMH; 3TU BONPOCHI, KaK MPABUIIO, UMEIOT CAMOCTOSITEIbHYIO KOJUIM3HMOHHYIO

TIPUBSI3KY.
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Cr. 12 @3 or 31.05.2002 N 62-®3 "O rpaxnanctse PO" mnpexycmarpuBaer
ciiydaw, Korjga peOeHOK mpumoOperaeT rpaxkaanctBo P® mo poxaenuto. Ct. 14
npeaycMaTpuBaeT TakKe B pslie ClydyaeB IMpueM pebeHka B rpaxkjaaHcTBo PD B
YIPOIIEHHOM TOPSIKE, a TaK)Ke TpaBuiIia 00 M3MEHCHUH TPAKIAHCTBA PEOCHKA TIPH
M3MEHEHUH TpakJaHcTBa poauteniedl (ornekyHoB u noneuuteneit). CornacHo cT. 9,
IpaKJaHCTBO peOeHKa MPHOOpeTaeTcsl Ui MPEeKpallaeTcs Mpu NpUoOpPETEHUU WU
MpeKpamieHny TpaxaancTBa PO ogauM U3 ero poauteneit 1mbo o00uMHU €ro poauTe-
asmu. st npuoOpeTeHus Wi npekpanieHus rpaxiaanctsa PO pebeHkom B Bo3pacte
ot 14 no 18 net Heobxomumo ero corjacue. I'paxxnanctBo PO pebenka HE MOXKET
OBITh MPEKPAIIECHO, €CIU B Pe3yJIbTaTe OH CTaHET JUIOM 0e3 rpaxiaaHcTra. ['pax-
JTAHCTBO peOeHKa HE MU3MEHSETCS MPU U3MEHEHHH TPakJIaHCTBa €r0 pOAUTENCH, JIH-
IIEHHBIX POJIUTENLCKUX TIpaB. B ciiydyae u3mMeHeHus rpakJaaHcTBa peOeHKa He TpeOy-
€TCSl COTJIACUE €TI0 POIUTEINEH, TUIIEHHBIX POJUTEIBCKUX MPAB.

YcraHnoBieHre U ociapuBaHue OTIOBCTBA. UHCTUTYT ychIHOBIIEHUS (ymodepe-
HUSI) SIBJISICTCS] OJTHUM U3 CaMbIX JIPEBHUX MPABOBBIX MHCTUTYTOB. [Ipu yChIHOBIIEHUM
MIPABOOTHOIIEHUSI MEK]y JIFOJbMH, HE COCTOSIIIIMMU B KPOBHOM POJICTBE, aHAJIOTUY-
HbI MTPABOOTHOIICHUSM MEXIY POJIUTEIIIMHU U JIeThbMU. B pesynbTaTe YCHIHOBIICHUS
HACTYMAIOT Cepbe3HbIC IPABOBBIC TTOCIIEACTBUSA: OJHHU JIMIIA TEPSIOT MpaBa U 00s3aH-
HOCTH pOJUTENeH, npyrue ux npuodpetaroT. [locnennee Bpems: upe3BbIYaiiHO pac-
MPOCTPAHEHHBIM CTAJI0 YCHIHOBJIEHUE (YyI0UE€PEHHE) MHOCTPAHHBIMU TpakAaHAMU U
YCHIHOBJIEHUE 3a rpaHulei. KouiM3noHHbIE BOMPOCHI YCHIHOBJIEHUS BO3HUKAIOT B
CBSI3U C Pa3JIMUUSIMU MPEANUCAHUN MaTEpUaIbHOTO MpaBa B 3aKOHOAATEILCTBE pas-
HBIX CTpaH: BO3MO>KHOCTh YCBIHOBJICHUSI COBEPIICHHOJICTHUX JIMI[, COIJIACHE YCHI-
HOBJISIEMOT'O M €r0 KPOBHBIX POJICTBEHHUKOB U JPYTOE.

OOGBIYHO, TIPH YCHIHOBJICHUU TPUMEHSETCS JIMYHBIA 3aKOH YCHIHOBUTENS WJIU
JIMYHBIN 3aKOH YCBIHOBIISIEMOTO (BO3MOXKHO U KyMYJISITUBHOE NpuMeHeHue). K ychI-
HOBJICHUIO OJHUM (0OOMMH CyHpyramu) MPUMEHSETCS CTAaTyT OOIIUX IOCIIEICTBHIMA
Opaka. Jlyis onpenenenus nepedHsi TpeOOBaHUM, MPEAbSIBISIEMbIX K BBIPAXKEHUIO CO-

riacusi peOeHKa W €ro POJCTBEHHUKOB (OMEKYHOB WM IOIMEYUTENECH), TI0O BCEMY

43



KOMITJIEKCY BOTIPOCOB YCHIHOBJICHHS HEOOXOJIMMO YYUTHIBATh 3aKOH TPAKIAHCTBA
peOeHka.

OCHOBHBIM KOJUIM3UOHHBIM TNPUHUMUIIOM, ITPUMEHSIEMOM IIPU YCHIHOBIICHHH
(ymoyepeHuun) Wik IpU OTMEHE YCHIHOBJICHUS (YIOYEPEHUS!) MHOCTPAHHBIMHU T'Pak-
JaHaMH POCCHICKHX JIeTeid Ha Tepputopun PP, SBIAETCS 3aKOH IpakIaHCTBA YCHI-
HoBuTeNs. [Ipr 3TOM JOIKHBI OBITH COOJIO/IEHBI TPEOOBAaHUS POCCUMCKOTO 3aKOHO-
JATENhCTBA, KOTOPHIE OOECIEYNBAIOT 3AIUTY WHTEPECOB JIETEH MPH YCHIHOBJICHHUH
(ynouepenun) (1. 1 ct. 165 CK PO).

VYcTaHOBJIEHHE COBOKYIHOCTH aJIbTEPHATUBHBIX KOJUIM3MOHHBIX TPHUBSI30K U
HEJION «IIETOYKWY KOJTM3UOHHBIX HOPM, MPUMEHSEMBIX IIPU pa3pelieHuu BOIPOCOB
MIPAaBOBOr0 CTaTyca JETel, MPOU3BOAUTCS B MHTEpEcax AETEH U HAImpaBJIEHO Ha JI0-
CTUKEHUE UX MAKCUMAJIbHOM 3aIUTHI.

[IpaBo, npuMEeHNMOE K BOMPOCAM YCTAHOBJICHUSI U OCIIAPUMBAHUS OTLUOBCTBA U
MaTepuHCTBA, ornpeaeneHo B ¢T. 162 CK P®. OcHOBHas KOJUIM3WOHHAS MPUBSI3KA —
ATO 3aKOH Ipa)KJaHCTBA peOCHKA MO POKICHUIO.

YcranoBieHue (ocnapuBaHUE) OTIIOBCTBA (MaTepUHCTBA) Ha Tepputopuun PO
npejnoiiaraeT MPUMEHEHUE POCCUHCKOro mMpaBa. 3aKOHOAATENbh 3aKpenui MpaBo
pOCCHICKMX TpaxaaH 3a mnpenenamu PD obpamaThCs B JUIIOMATUYECKHE W KOH-
CYJIbCKHE MpeICTaBUTENLCTBA PD 10 MOBOY pelIeHUsI JAHHBIX BOIIPOCOB.

[IpaBa u ob6s3aHHOCTH poauTeneit u nereit perymupyet ct. 163 CK P®. Oc-
HOBHAsI KOJUIM3MOHHAs MPUBS3KA — 3TO 3aKOH COBMECTHOI'O MECTa KUTEIbCTBA PO-
aurenet u aeren. [Ipu oTCyTCTBHMM COBMECTHOrO MECTa >KMTEIbCTBA MPUMEHSETCS
3aKOH TpPaKJaHCTBa peOeHKa. AJIMMEHTHbIE 0053aTeNbCTBA U WMHBIC OTHOILICHUS
MIPEANoJaralT CyocuuapHoe MPUMEHEHNE 3aKOHA MECTa MTOCTOSTHHOTO MPOKUBAHUS
pebeHka. AJIMMEHTHBIE 00s3aTEJIbCTBA COBEPILICHHOJETHUX JIE€TeM U HUHBIX YJIECHOB
CEMbH ONPENIEIIAITCA MO 3aKOHY COBMECTHOTO MecTa kuTenbcTBa (cT. 164 CK). Ilpu
OTCYTCTBUM COBMECTHOI'O MeECTa >KUTEIbCTBA MPUMEHSIETCS MPaBO TOCYJapCTBa,
IPKIaHUHOM KOTOPOTO SIBJISICTCS JIMIIO, KOTOPOE MPETEHIyEeT Ha MOJIyYeHUE aliv-

MCHTOB.
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IIprMmeHenne npyu yChIHOBIEHUN Ha TeppUTOpur PO MHOCTPAaHHOTO 3aKOHOA-
TEIbCTBA O00YCIOBJIEHO, MPEXKAE BCEr0, HMHTEPECAMU YCHIHOBIISIEMBIX IETEH, SBIISIO-
IIMXCSL POCCUICKUMU TpakJlaHaMH, KOTOPbIE IOCJIE YCHIHOBJIEHUSI CKOPEE BCEro Oy-
IyT MpOXKBaTh 3a npenenamu PO. CobiroeHne HHOCTPAHHOTO 3aKOHOJIATEIbCTBA
MO3BOJIIET 00ECIEUNTh COOTBETCTBYIOLIUI cTaTyc peOeHKa B 3ToM rocyaapcrse. Ho
B cooTBeTcTBUHU C 1. 1 cT. 26 @3 «O rpaxnancrse PD» peOGeHOK, KOTOPHIH SBISIETCS
rpaxJaHuHOM P®, mpu yCHIHOBIEHUHM €r0 MHOCTPAHHBIMU Tpa)kAaHaAMH, COXPaHSIET
rpaxx1aHcTeo PO.

VY ChIHOBIIEHHE POCCUICKUX JETE MHOCTPAHHBIMHU TIpaKJaHAMU WJIU JUIAMHU
0e3 rpaxJaHCTBa, KOTOPbIE HE SBISIOTCS POACTBEHHUKAMM JETEH, JIOIMyCKaeTcs
TOJIBKO : BO-TIEPBBIX, 10 UCTEYEHUH TPEX MECALIEB CO JIHS MOCTYIUICHUS CBEJIECHUN O
NETAX, KOTOPbIE HYKJAIOTCSI B YCTPOKWCTBE B CEMbIO, B TOCYJJaPCTBEHHBII OaHK JaH-
HBIX O JIETSX, OCTaBIIMXCS 0e3 moneueHus poaureneii. Bo-BTopsix, eciu He npeacTa-
BUJIOCh BO3MOJKHBIM II€PENATh 3TUX €Tl Ha BOCIIUTAaHUE B ceMbH IpaxkaaH Pd, ko-
TOpbIE MOCTOSTHHO MPOKUBAIOT Ha Tepputopun PD, nin Ha yChIHOBIIEHUE POACTBEH-
HUKaMHU JCTEH, HE3aBUCUMO OT MECTa MX KUTeIbCcTBa M rpaxkaancTtBa (cr. 124 CK
P®).

B cnyuae, ecnu B pe3ynbraTe yChIHOBIIEHUS (YI0UEpEeHUs) MOTYT ObITh Hapy-
IIEHbI IIpaBa peOeHKa, YCTAaHOBJIEHHBIE 3aKOHOAATENLCTBOM PD 1 MeXIyHapOHBIMU
noroBopamu P®, ycbIHOBIEHHE HE MOXKET OBITh MPOU3BEIECHO HE3aBUCUMO OT Ipax-
JTAHCTBA YCHIHOBUTENS, a MPOM3BEICHHOE YCBHIHOBJICHHE (yIOUYEpPEHHE) IOAJICHKUT
OTMEHE B CYJCOHOM MOPSIJIKE.

3ammTa npaB U 3aKOHHBIX UHTEPECOB JIETEU, SIBISAIOMIMXCS TpaxaaHamMu PO u
YCBHIHOBJICHHBIX MHOCTPAHHBIMH TPakJlaHaMU WJIM JIMLIaMu 0e3 rpakJaHCTBa, 3a Ipe-
nenamu teppuropur PO, ecnu MHOE HE MPEAyCMOTPEHO MEXIYHAPOIHBIM JOTOBO-
pom P®, ocyuniecTBisieTcss B mpenenax, JOMYyCKaeMbIX HOPMaMu MEKIYyHAPOJAHOIO
npaBa, KOHCYJbCKUMU yupexaeHussMu PD, B KOTOPBIX yKa3aHHBIE JE€TU COCTOST Ha
y4eTe 10 TOCTHKEHHUS] UMY COBEPILICHHOJIETHS.

Ha xoncynbckue yupexaenus PO BoznoxeHa 0043aHHOCTh OCYILIECTBIIATH 3a-

IIUTY MpaB U UHTEPECOB JleTe — rpaxkaaH P®, ycbIHOBIEHHBIX (yIOYEPEHHbIX)
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MHOCTPAHHBIMH T'pa)KJaHamu, 3a ee npeaenaMu. [lopsaok mocTaHOBKM Ha y4eT KOH-
CyJIbCKUMH yupexaeHussmu PO nerei, spisiromuxcs rpaxaaHsaMu PO u yChIHOBIICH-
HbIX MHOCTPAaHHBIMHM TpaKJaHAMU WM JUIAMU 0e3 TpaxKIaHCTBA, OMpeaesseTrcs
[IpaBurenscTBOoM POD.

YcbiHOBIIEHHE (YyIOYEpEHHE) SIBIAIONIETOCS TpaxaaHMHOM P® u mpokuBaro-
niero 3a npenenamu PO pebGenka, mpous3BeIEHHOE KOMIIETEHTHBIM OpPraHOM HWHO-
CTPaHHOTO rOCY1apCTBa, IPAXKAAHUHOM KOTOPOTIO SIBISIETCS YCBIHOBUTEND, IIPU3HACT-
Csl IEVCTBUTENbHBIM B PD Mpu ycroBUM MOIYYEHHUS TPEABAPUTEIBHOTO Pa3pelICHUS
Ha YChIHOBJIEHUE (yI0UYEpEHUE) OT OpraHa UCIOJHUTENbHOU BilacTh cyObekTa PD, Ha
TEPPUTOPUH KOTOPOTO peOCHOK UJIM €ro POAUTENH (OJIUH U3 HUX) MTPOKUBAIIHU JO BbI-
e3/1a 3a npenaensl reppuropun PO.

Cr. 162 CK P® rnacut, 4T0 BONPOCHI YCTAHOBJICHHS U OCIAPUBAHUS OTIOB-
CTBa PEILIAIOTCS B COOTBETCTBUM C 3aKOHOAATEIBCTBOM I'OCYJIAapCTBa, IPaKIaHUHOM
KOTOPOTO SIBJISIETCS PEOCHOK IO POXKJEHUIO. Y CTAaHOBJICHUE M OCHAapUBAHHUE OTIIOB-
CTBa B OTHOIIIEHUHU JICTE€H, KOTOPHIE SIBIISAIOTCS MHOCTPAHHBIMU TPAXXKJAaHAMH, B COOT-
BETCTBUU C MPABOM MHOCTPAHHOI'O IOCYAApCTBa, IPAXKJAHUHOM KOTOPOTO SIBIISETCS
pebeHok. B ciiydae ecinim K MOMEHTY YCTaHOBJICHUS! OTIIOBCTBA peOCHOK OyJIeT UMETh
IPaXXJaHCTBO JIPYrOro roCylapCTBa, OTIMYHOE OT IPAXKJAHCTBA 110 POKICHUIO, MIPHU-
MEHSIETCSl 3aKOH MEPBOHAYAIBHOTO IrpakaaHcTea. Eciau 3akoHomarensctBoM PO no-
MyCKaeTcsl yCTaHOBJIEHUE OTIOBCTBa B opranax 3AI'Ca, To poaurenu pedbeHka, mpo-
YKUBAIOIINE HAa TEPPUTOPUH UHOCTPAHHOTO TOCYJAPCTBA, U3 KOTOPHIX XOTA OBl OJMH
ABJIAETCS rpaxkaaHuHoM P®, BmpaBe oOpamiarbCs C 3asBJICHUEM 00 YCTaHOBJICHHH
OTLOBCTBA B AUIJIOMAaTUYECKHUE U KOHCYJIbCKUE yupexaeHus PO.

MarepuanbHble OTHOLIECHHS MO YCTAHOBJIEHHIO M OCHApPUBAHUIO OTIIOBCTBA
HEPA3PBIBHO CBSI3aHBI U C MPOLEAYPHBIMUA BONPOCAMU — TMOPSAKOM YCTAHOBJIEHUS
OTIIOBCTBa. PerieHne 00 yCTAaHOBJICHUH OTIIOBCTBA MOXET OBITh MPUHATO COOTBET-
CTBYIOIINM YUYPEKJICHHEM MHOCTPAHHOTO TOCyaapcTBa. Takoe perieHue OyaeT mpu-
3HaBaThbCsl M HMCHOJIHATBHCA Ha TeppuTtopuu Poccnm, kak MpaBWIIO, €CIM ATO MHpEay-
CMOTPEHO MEXAYHAPOIHBIM JOTOBOPOM.

B CK P® 3akpemnieHa HOpMa, KOTOpasi OnpeAeisieT BIOOp MpaBa Mpu yCTaHOB-
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JICHUU CTaTyTa MPaBOOTHOIICHUA MEXITY POIUTENIMU U neTbMu. [IpaBa u 00s3aHHO-
CTU POJUTENIEN U IETEN, KOTOPBIE MTPOKUBAIOT B PD, HE3aBUCUMO OT TOTO, SIBJISIOTCS
JU OHU POCCUUCKMMHU Tpa)KJaHaMH WIM TPaKJaHAMH WHOCTPAHHOI'O TOCYJapCTBa,
YCTAHABJIMBAIOTCSI MaTEpUAILHO-TIPABOBBIMU HOPMAaMHU CEMEWHOT0 3aKOHOJIATEelb-
ctea PO.

B ct. 163 chopmynrpoBaHO MONOKEHUE O TOM, YTO MO TPeOOBAHUIO HCTIA K
AJTMMEHTHBIM 00s13aTE€JIbCTBAM M JIPYTUM OTHOIICHUSMHU MEXKY POJUTEISIMUA U JI€Th-
MU MOKET ObITh MPUMEHEHO 3aKOHOAATENILCTBO IOCyAapcTBa, HA TEPPUTOPUU KOTO-
poro peOEHOK MOCTOSHHO MpokuBaeT. [Ipu pemeHnn maHHOro Bompoca ¢y OyAeT
YUYUTBHIBATh OOCTOSITEIHLCTBA, KOTOPBIE MO3BOJISIOT 00ECIIEUNTh OJIaronpusTHhIN mpa-
BOBOH PEKUM, UCXOJI U3 UHTEPECOB PEOCHKA.

OcraHaBiauBasCh NOJAPOOHO HA COJEPKAHUU POCCUICKOTO KOJUTM3UOHHOTO pe-
IYJIMPOBaHUs, CIEAYET 3aMETUTh, YTO 3aKOHOAATEIBCTBO MHOCTPAHHBIX TOCYIAPCTB
0 BOIPOCaM, CBSI3aHHBIM C 3aIlIUTON MHTEPECOB JeTel B OpadyHO-CEMEHWHBIX OTHO-
HIEHUAX, YCTAaHABIUBACT Pa3IMYHbIC KOJUTM3UOHHbIE TPUHIIUTIBI.

Konnu3nonHsle HOpMBI, KOTOPbIE PETYIUPYIOT MPABOOTHOIICHUS, HEMOCPEI-
CTBEHHO WJIM KOCBEHHO 3aTparuBarolue MpaBa peOeHKa, COJAEpKaTCsi HE TOJBKO B
HAIMOHAJIBHOM 3aKOHOJATENIbCTBE TOCYAAPCTB, HO M B OOJBITMHCTBE MEXKTyHApOJI-
HBIX J0Tr0BOpoB 0 mpaBoBor nomomu. B Konsenuuu crpan CHI' 1993 r. mpaBoot-
HOLLICHUS POJUTEINICH U AETEN ONPEAEISIOTCS O MPaBy rOCyAapCcTBa, HA TEPPUTOPUU
KOTOPOr0 MOCTOSTHHO MPOKUBAKOT JieTH. [[o nenaM 0 mpaBOOTHOIICHUSX MEXIY po-
JTUTENSIMU M JI€ThbMU KOMIIETEHTEH CYJl TOCyJlapCTBa, MPaBO KOTOPOrO MOJJICKHUT
MPUMEHEHHUIO.

B nBycTOpOHHHMX A0roBOpax O MPaBOBOM MOMOIIU, YYACTHUKOM KOTOPBIX SIB-
nsercst PD, 3ToT Bomnpoc penraercst mo-pazHoMmy. Tak, B coorBerctBuu co cT. 30 [o-
roBopa mexay P® u Pecriybnukoit MonioBa 0 mpaBoBOW MOMOIIH U MPABOBBIX OT-
HOUIEHUSX [0 IPakKJIaHCKUM, CEMEMHBIM U YTOJOBHBIM JiesiaM 1994 r. npaBooTHOIIE-
HUSI MEXIy POJUTEIIIMU U JICTHbMHU OTNPEIEIISIIOTCS 3aKOHOIaTeIbCTBOM I'OCY1apCTBa,
Ha TEPPUTOPUU KOTOPOTIO CTOPOHBI UMEIOT COBMECTHOE MECTO KUTENbCTBA. B ciy-

yae, €CJIM CTOPOHBI MPOKUBAIOT Ha TEPPUTOPUH Pa3HBIX TOCYAAPCTB, IPABOOTHOIIIE-
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HUsI MEXKIY HUMH OIPEAEISAIOTCS IPABOM TOCYAapCTBa, IPAKIAHUHOM KOTOPOIO sB-
asieTcst peOCHOK.

VYuuThIBas HaJM4Me Pa3IM4HbIX KOJUIM3UOHHBIX IIPUBA30K HE TOJBKO B HAILHO-
HaJIbHOM 3aKOHOJATEIbCTBE, HO ¥ B PA3JMYHBIX MEXAYHAPOIHBIX AJOTOBOPax, CIE1y-
€T yCTaHaBJIMBaTh IPUMEHUMOE IIPaBO, COOJIIOIasl HEPAPXUIO OOIIEH U CcrielranbHON
HOpMBI. [Ipy KOHKYpeHIIMHM HOPM JBYCTOPOHHETO U MHOTOCTOPOHHETO MEXKIYHAPO/I-
HBIX JJOTOBOPOB BBIOOp JENAETCS B MOJb3Y HOPMBI ABYCTOPOHHETO JOrOBOpa, MpHU
KOHKYPEHIIMM HOPM PETMOHAJIBHON M YHUBEPCAJIbHOW KOHBEHIMN — B II0JIb3Y HOP-
MBI PETHOHAJIBHOW KOHBEHIINH.

I'oBops 0 mpaBoBoM mosioxkennn paererd B MUII cnexyer ynenuts BHUMaHuE
BOIIPOCY YCBIHOBJICHMS, OIIEKU U IIONEYUTENbCTBA. [leHTpajsbHBIM MOMEHTOM B 3a-
IIUTE NpaB AETEH, KOTOPOE MOJYUUIIO 3aKPEIUIEHUE B 3aKOHOAATENIBCTBE OOJIBIINH-
CTBA I'OCYJApPCTB U HAILIEAIIECEe OTPAKEHNUE B MEKIYHAPOIHBIX KOHBEHLUAX, SABIISAETCA
pEryJIMpOBaHUE YCBIHOBIICHUA. MEXIYHapOAHOE YCBIHOBJICHUHU OIPEACIISAETC MEXK-
JYHAPOJIHBIMHA KOJUIM3MOHHBIMUA HOPMAaMHM, COJIEPKAIIMMHUCS B IBYCTOPOHHUX U pe-
TMOHAJIBHBIX JIOTOBOpax 00 OKa3aHUM MPAaBOBOM MOMOIIHM, U MEXIYHAPOIHBIMH Ma-
TE€pUAJIbHBIMA HOPMaMH. Y CBIHOBJICHHUE WJIM YJIOYEPEHUE - ITO IOPUINYECKUIN AKT, B
CHJIy KOTOPOTO MEXKIY YCHIHOBJIEHHBIM PEOEHKOM M JIHMIIOM WM JIMLIAMHU, MPUHSB-
IIMMH €r0 Ha BOCIIMTaHWE, YCTAHABIUBAIOTCA JIMYHBIE U UMYILECTBEHHBIE OTHOIIIE-
HUsl, CYLIECTBYIOIIUE MEXKY POJUTEIAMU U JETbMH. Takne ceMENHO-IIPAaBOBBIE OT-
HOLIECHUS, OCJIOKHEHHBIE HAJIUYMEM HMHOCTPAHHOIO 3JIEMEHTA, PETYIUPYIOTCA HOP-
mamu MUII, ycTtaHaBnuBaroiee IOPUIANIECKUE CBA3U JAHHOTO OTHOIIEHUS C IIPaBo-
MOPSIAKAMHU HECKOJIBKHMX IOCYJapCTB. ECIM yCBIHOBUTEND U YCBIHOBIISIEMBIE SIBIISFOT-
Csl TpaXKJaHaMU Pa3HbIX TOCYAApCTB JUOO eciu (akT YCHIHOBJICHUS JTOJKEH MMETh
MECTO 3a FPaHULIECH U OCYLIECTBIISITECA B COOTBETCTBUU C 3aKOHOJATEILCTBOM WHO-
CTPaHHOTO TOCYHApCTBA, NMPUMEHSAETCS MOHATHE «MEXIYHAPOAHOTO», W «HUHO-
CTPAHHOTO» YCHIHOBIEHHS !,

B nocnennue roapl 0COOEHHO AaKTyallbHbIM MEXIYHApOJHOE YCHIHOBJIECHUE

ctasio 11t P, OCKOIbKY MHOTHX POCCHMCKUX JI€Tel YCHIHOBIAIOT rpaxaane CIIA,

41 Kysnenosa .M. Kak ycerHoBuTh pedenka. M., 2007. C. 127.
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Wranun, Ucnanun, ['epmannn u apyrux crpad. B psne ciiydaeB yCBHIHOBIISIIUCH TSi-
KeNoOOJIbHBIE JETH, W I HUX OBLIM CO3/JaHbl B HOBBIX CEMbAX, B YACTHOCTH B
CIIIA, cooTBercTBYyromMe ycinoBus. MIHOr1a npyu yChIHOBJIEHUH MHOCTPAHLIAMH POC-
CUHCKUX JeTel Hapyllaauch IpaBa peOCHKA, a TaKXKe €ro PoJICTBEHHUKOB B PO,
OCYILECTBIISIACH MPECTYIIHASL «TOPTOBJIs AETbMU», Ipyrue 3io0ynorpednaenus. HMme-
JM MECTO U CIy4yau, KOT1a UHOCTPAHHbIE I'PaX/1aHe, YCbIHOBUB pEOEHKA, YBO3UIIH €T0
3a TPaHUILY, 4 3aTeEM OTKa3bIBAIUCH OT HETO M Opocamy Ha IPOM3BOI Cyan0ObI*2, Bee
3TO MPUBEJIO K HEOOXOAMMOCTH BHECTH M3MEHEHHUS B 3aKOHOAATEIBCTBO B 3TOM 00-
nactu. B CK P® 1995 r. Obu1M ycTaHOBJIEHBI HOBBIE ITpaBuia, [IpaBurensctBoM PO
YTBEPXKIAECHBI IPaBUJIa IIEPENAYM AETEN HA YCHIHOBICHUE U OCYILIECTBIECHUS KOHTPOJISA
32 YCJIIOBHMSIMU UX JKU3HU U BOCIIUTAHHUS.

B xauecTBe npumepa yHU(PHUKALMM MaTepUaIbHOTO IMIpaBa Mo BOIPOCAM MEXK-
JYHapOJHOTO YCHIHOBJIEHHUS MOKHO Ha3BaTh EBpONeEiCKyI0 KOHBEHLIMIO 00 YCBHIHOB-
neHuu nerer 1967 r. n ['aarckyro KOHBEHIMIO O 3alUTE ACTEW U COTPYIHHYECTBE B
OTHOUIEHUU MHOCTPAHHOTO ycbiHOBIEHHUS 1993 1. ToTr dakt, uro PD He sABisercs
YYaCTHHIIEW JAHHBIX COIVIAIICHHWH, HE yMasseT MX 3HayeHus. ['aarckas KOHBEHIIHS
1993 r. npumensieTcs1, Koraa peOCHOK, MOCTOSTHHO TIPOXKUBAIOIINKA B OJHOM TOCYIap-
CTBE, IIOCJI€ €r0 YCHIHOBJICHUS JHOO0 JIJIsl OCYLIECTBICHUS YCHIHOBIICHUS TEpee3KaeT
WIn cobupaercs mepeexarb B apyroe rocyaapctBo. Llenbto KonBeHuuum siBusercs
oOecrieyeHne rapaHTHil TOro, 4To0bl THOCTPAHHOE YCHIHOBJIEHHE OCYIIECTBISIOCH B
uHTepecax pedeHka. OMHUM U3 OCHOBHBIX MOJIOKeHUH KOHBEHIIMM MOKHO Ha3BaTh
HOPMY O HE3aKOHHOCTHU JIIOOBIX CpPEACTB OOOralieHusi MpHu pelieHuH Bompoca o0
YCBIHOBJIEHUHU.

Bornpocsl MHOCTPaHHOIO YCBIHOBJIEHWS HalUIM OTpakeHHe W B KoHBeHIuun
OOH o npaBax pebenka 1989 r. B otnuuune ot npeapinymux PO sgBisercs ydacTHH-
e gaHHo KOHBEHIIMY U HOPMBI, 3aKPEIUICHHBIE B HEW, BKJIIFOUEHBI B IIPABOBYIO CH-
ctemy P®. Cornmacno Konsenmmuu OOH o mpaBax pebenka 1989 r., patuduriupo-
BaHHOM HAILIUM TOCYJApCTBOM, «TOCYAapCTBA-YYaCTHUKU, KOTOPBIE IPU3HAIOT W/UIH

paspemiaroT Cym€eCTBOBAHUC CHCTCMbI YCBIHOBJICHUS, O6GCH€‘—II/IB3IOT, YTOOBI

42 Heuaesa A.M. Poccus u ee netu. M., 2000. C. 236-250.
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HAWJTy4IINe MHTEPECHl peOCHKA YIYUTHIBAIMCH B IIEPBOCTEIICHHOM TTOPSIJIKE.

B P® yceHOBIEHHE, uMeroniee MEXAYHAPOAHBIM XapakTep, PEryJrupyeTcs
KOJUIM3MOHHBIMU HOpMaMH, 3akperuieHHbIMU B ¢T. 165 CK. B nanHo#t cratbe 000-
3HAYEHBI PA3JIMYHBIE CUTYalluH, KXKAas U3 KOTOPBIX MNPUAAET MEXKIYHAPOIAHBIN Xa-
paKTep YCHIHOBJIEHUIO. B paBHON CTENEHW KOJUIM3MOHHBIE HOPMBI CT. 165 ompene-
JISIIOT BBIOOp TIpaBa U MpU YAO0UYEPEHUH.

B oTtHOmeHnn ycpiHOBIEHUS Ha Tepputopun PO MHOCTpaHHBIMHU IpakIaHaMU
U JUIaMu 0€3 rpakJIaHCTBA JIeTel, KOTOPBIMHU SIBISIOTCS POCCUUCKUMHU TPaXKIaHAMH,
POCCUMCKOE 3aKOHOJATENIbCTBO MPETYCMATPUBAET, YTO YCHIHOBIEHUE MIPOU3BOIUTCS
B COOTBETCTBHH C 3aKOHOAATENBCTBOM I'OCYNAPCTBA, IPAXKIAHUHOM KOTOPOTO SIBJIS-
€TCsl YCBIHOBUTEIh HA MOMEHT IOj[auu 3asBJjeHus1 00 ychiHoBIIeHUH (cT. 165 CK PD).

IIprMmeHenne npy yCbIHOBIEHUH COOTBETCTBYIOIIETO HHOCTPAHHOTO 3aKOHO1a-
TEJIbCTBA O TPEOOBAHUAX K YCHIHOBJICHHUIO MPU3BAHO OOECHEeUUBaTh B JalbHEHIIIEM
CTaOMJIBHOCTDH YCHIHOBJICHHSI B MTHOCTPAHHOM TOCYJIapCTBE, MOCKOIBKY OOBIYHO YCBhI-
HOBUTENb-MHOCTPAHEL YBO3UT peOEHKA B CBOIO CTPAaHY.

B cootBerctBum co c1. 165 CK P® nomkHbI OBITH TakXke COONIOACHBI TPEOO-
BaHMs CT. 124-126, 129-132, ucxoasmue, Mpexae BCEro, U3 TOTO, YTO YCHIHOBJICHHUE
JIOITYCKAEeTCsl B OTHOLLICHUM HECOBEPLICHHOJIETHUX JETEU U TOJIBKO B UX MHTEpEcax.
VY CbIHOBIIEHHE AE€TEH MHOCTPAHHBIMHU Tpa)KJaHaMH JOIYCKAaeTCs TOJIbKO B Cllydae,
€CJIM HE NPEJCTABUIOCh BO3MOKHBIM, HECMOTPSI HA PUHUMAEMbIE MEDPBI, IEPEAATH
neTeit B poccuiickue cembu. [Ipu 3TOM et MOTyT OBITH NepeaHbl Ha YCHIHOBJICHHE
MHOCTPAaHHBIM IPa)KJaHaM JIMIIb IPHU YCIOBUH, YTO MPOLLIO 00Jiee TPeX MECSLEB C
MOMEHTA MMOCTAHOBKU MX Ha LIEHTPAIM30BAHHBIM yUyeT JIeTel, OcTaBIIMXCs 0e3 more-
YEHHS POUTENIEH.

B cnydae ecnu B pesynbrare yChIHOBJIEHUS (YIOYEPEHUsI) MOTYT OBITh Hapy-
IIICHBI TTpaBa peOeHKa, YCTAHOBJIICHHBIE 3aKOHOATEIHCTBOM P®D 1 MeXTyHapOHBIMU
noroBopamu PO (mpexne Bcero Konsennueir OOH o mpaBax pebGeHKa), yCHIHOBIIE-
HUE HE MOXET OBIThb MPOU3BEAEHO HE3aBUCUMO OT TPaKJIaHCTBA YCBIHOBHUTENS, a
IIPOM3BEIEHHOE YCHIHOBJICHUE (YI0UE€PEHHE) MOIJIEKUT OTMEHE B Cy/I€OHOM TMOPSAIKE

(1. 2 cr. 165).
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[Ipuopurer npu ycbiHOBIEHUH B cooTBeTcTBUUM ¢ KoHBeHumein OOH o mpaBax
pedenka 1989 r. Bcerga TOMKEH OCTaBaThCS 32 YCHIHOBUTEIIEM - POCCHICKUAM Tpa-
JaHUHOM, npoxkuBatronuM B P®. CornacHo 1ot KOHBEHIIMN, yUaCTHUKOM KOTOPOM
aBysieTcss U PD, yCHIHOBIIEHHE B IPYTOW CTPAHE MOXKET PACCMATPUBATHCS B KAYECTBE
aJIbTEPHATUBHOIO Croco0a yxoja 3a peOeHKOM, eciii PeOCHOK HE MOXKET OBbITh TIepe-
JlaH Ha BOCIIMTAHUE UJTM MTOMEIIEH B CEMbIO, KOTOpasi MOTjia Obl 00ECIIEYUTh €r0 BOC-
NUTaHUE WIA YCHIHOBIICHUE, U €CIM 00ecreyeHne Kakoro-imudo MmoaxoIsIiero yxoaa
B CTpaHe MPOUCXOXKICHUSI peOCHKA SBISETCS HEBO3MOMXKHBIM.

[Ipu yCHIHOBIIEHUH JTOJKHBI COOJIFOAATHCS BCE HOPMBI POCCHIICKOTO 3aKOHO1a-
TEJIbCTBA, ONPEAEIISIONIET0, B OTHOIIEHUN KAaKUX JETEN JOIyCKAKTCS YChIHOBJICHHE,
IIOPAZOK YCBIHOBJICHUS, BEICHUE yUETa HYKJAIOIIUXCS B YCHIHOBJICHUN I€TEU U JIULI,
YKEJNArUIMX YCHIHOBUTH peOEHKA.

HecoOntoaenne noiaoxeHui pocCUilCKOro 3aKOHO1aTeNbCTBA 00 YCHIHOBICHUU
BJ€YET 3a cO0OM OTKa3 B pa3pellieHUH YCHIHOBJIECHMs. EciM yChIHOBIEHHE COCTOS-
JIOCh, TO OHO TIOJIJIEKUT OTMEHE B CyZICOHOM TMOPSIZIKE.

3amura NMpaB M 3aKOHHBIX HMHTEPECOB JETEH, SABIISIFOUIUXCS POCCUHCKUMU
IpaK1aHAMU U YCBIHOBIICHHBIMM MHOCTPaHLaMH, 3a npenenamMu PO ocymectBisieTcs
B mpexaenax, aomyckaembix Hopmamu MUII, koHcynbckumu yupexzaeHusmMu PO, B
KOTOPBIX 3TH JETU COCTOSAT Ha y4eTe 10 JOCTUKEHUS MU COBEPILLIEHHOJIETHS.

B P® ne pmomyckaeTcd mocpenHUYECKass AEATEIbHOCTh MO YCHIHOBICHUIO JIE-
Te. B kaduecTBe TakoW NIESITEIbHOCTH HE PACCMATPUBACTCS ACATEIBHOCTH OPraHOB
ONEKH Y MONEUYNUTENBCTBA U OPraHOB MUCIIOJHUTEIBHOM BJIACTH IO BBIITOJIHEHUIO BO3-
JIO’)KEHHBIX Ha HUX 00SI3aHHOCTEH, CBSI3AHHBIX C BBISIBIIEHUEM U YCTPOWMCTBOM JETEM,
ocTaBIIMXCA 0€3 MOTEeYeHUs! pOAUTENCH.

Crates 165 CK P® He comepKuUT HOPM, NPEAOCTABISIOMIAX BO3MOKHOCTh
YCBIHOBJICHUS JI€TEU, SIBISAIOIIUXCS POCCUMCKUMHU IPAXIAHAMM M IIPOKUBAIOIIUX 32
IpaHUIEN, B KOHCYJIbCKUX yupexaeHusx PD. DTo cBA3aHO ¢ U3MEHEHUEM MOpsJIKa
yChIHOBJIEHUA Aetrei: cornacHo cT. 125 CK P®, yChIHOBIEHHE OJIAKHO MPOU3BO-
JIUTHCS CyJIoM M0 mpaBwiiaM, npeaycMoTpeHHbIM [TIK P®. CorinacHo KOHCYIbCKUM

KOHBCHIIUAM, 3aKIIOYCHHBIM 136011 (9)7 CTpaHOﬁ C HCKOTOPBIMH TOCyAapCTBaMU
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(manpumep, ¢ bonrapueit), KOHCYn UMeeT paBo OPOPMIISATH YCHIHOBICHHE B COOT-
BETCTBHU C 3aKOHOJIATEIBCTBOM MPEACTABISIEMOI0 rOCY1apCTBa U IOTOBOPOM O IIpa-
BOBOU momotiu. [1o qpyrum KoHBeHIUsAM (Hampumep, ¢ ABCTpUEi) MpeyCMOTPEHO,
YTO KOHCYJIbl UMEIOT MPaBO MPOU3BOJAUTH YCHIHOBIECHUE, KOT/1a YCHIHOBUTENb U YChI-
HOBJISIEMBIN SIBIIIFOTCS TPa)KJaHAMU TOCyAapCTBa, HA3HAYMBILIETO KOHCYJA. [lelicTBu-
TEJIbHOCTh TAKOTO aKTa YCHIHOBJICHHUS, COBEPILIEHHOTO B CTpaHe MpeObIBaHUS KOHCY-
na, Oy/IeT ONpeaensaTbCs HCKIIOYUTEIBHO 3aKOHAMU 3TOM CTPAHBI.

[Tonoxenust 00 yCHIHOBJICHUU COJEPKATCS TAKKE B JBYCTOPOHHUX JOTOBOPAX
o npaBoBoil momoriu. [TosnoxeHus 00 yChIHOBJICHUH, IPETYCMOTPEHHBIE JJOTOBOpaMU
O IIPaBOBOM MOMOIIH, 3aKin0yeHHbIMA P® co ctpanamu CHI' u rocynapcrBamu bain-
THUH, HE BCET/1a UICHTUYHBI.

CornacHo Munckoi korBeHIuu 1993 r. (ct. 37) n KummaeBcKkol KOHBEHIIUM
2002 r. (cT. 40), Tak *e Kak U MO POCCUHUCKOMY 3aKOHOJIATEIhCTBY, YCHIHOBIICHUE
WJIM €r0 OTMEHA OCYIIECTBIISIIOTCS MO 3aKOHOAATEIBCTBY CTPaHbl, FPAXXIAHUHOM KO-
TOPOM SABJISIETCS YCHIHOBUTEIh B MOMEHT MOJIaud 3asBJICHUSI 00 YCHIHOBJIECHUU WJIU
ero orMeHe. [Ipu pa3HOM Tpa’kJaHCTBE YCHIHOBUTENS U YCHIHOBIISIEMOTO HEOOXO/IH-
MO, KpOME TOT0, MOJYUYUTh COTJIaCHMe Ha YCHIHOBJICHUE POAUTENICH WM UHBIX 3aKOH-
HBIX TIPEICTaBUTENIe peOCHKa, a TakKe KOMIIETEHTHOTO OpraHa CTpaHbl IpaKIaH-
cTBa pebeHka. B ciydasx, eciiv 3aKOHOIaTeTLCTBOM CTPaHbl, IPaKIaHUHOM KOTOPOU
ABIIIETCSI PEOCHOK, MPEIYCMOTPEHO MOJIYYEHUE TAKKE €ro COrjacusi Ha yChIHOBJIE-
HUE, COTJIaCHe YCHIHOBIIIEMOTO SIBISIETCS 003aTEIbHBIM YCIIOBUEM YCHIHOBIJICHHUS.

Ecnu ychlHOBUTENSIMU SIBIIIFOTCS CYNIPYTH, KOTOPhIE UMEIOT TPaXKIaHCTBO Pa3-
HBIX CTpaH - ydacTHUIl KOHBEHIIMH, B OTHOIIIEHUU YCJIOBUHN YCHIHOBJICHUS IPUMEHSI-
€TCs 3aKOHOAATEIIbCTBO U TOW U IPYTOU CTPAHBI.

OpraHom, MPaBOMOYHBIM MTPOU3BOJIUTH YCHIHOBJIEHHUE U €r0 OTMEHY, SIBISETCS
KOMIIETEHTHBI OpraH CTpaHbl TpPaXXJaHCTBA YCbIHOBUTENA. Eciu cynpyru-
YCBIHOBHUTEIM HE UMEIOT OOIIET0 TPakJIaHCTBa, BOMPOCHI YCHIHOBIICHUS PacCMaTpH-
BaIOTCS B CTPaHE, B KOTOPOW OHU MMEIOT WJIM MMEJH MOCJeIHEe COBMECTHOE MECTO
YKUTEIHCTBA UM MECTO MTPEOBIBAHMS.

["aarckast KOHBEHIIMSI O 3aIUTE JIETEH U COTPYTHUUYECTBE B 00JIACTH MEXKIyHa-
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POIHOTO YCHIHOBJICHHs YCTAHABJIMBAECT MAaTEPUAIILHO-IIPABOBBIE HOPMBI, IIPEyCMaT-
PHUBAIOILIME FapaHTUIO TOTO, YTO YCHIHOBJIEHUE JOJDKHO OCYIIECTBIATHCS B MHTEpECax
pebeHKa, mpelycMaTpuBaeT MPU3HAHUE YCHIHOBJICHUM B JOrOBApUBAIOIIUXCS TOCY-
JTapCTBaX, COBEPIICHHBIX B COOTBETCTBUU C TOM KOHBEHIIUECH.

Oneka ¥ MoneyuTeNnbeTBO Hax AeTbMU. OXpaHa JUYHBIX U MMYIIECTBEHHBIX
IIPaB HEJEECIOCOOHBIX M OIPAHUYEHHO JEECIIOCOOHBIX JIUI] OCYILECTBISETCS KOM-
IJIEKCOM Mep, 00pa3yIolnX IpakIaHCKO-IIPaBOBOM MHCTUTYT OMEKU U MOINEYUTENb-
cTBa. Oneka yCTaHaBIMBACTCS HaJ MAJIOJIETHUM, A IONEYUTENBCTBO - HAJl HECOBEP-
meHHoJieTHUM. [lpuemHas cembsi siBnsiercs (popmoil morneuutenscTBa. lIpremubie
POJIUTENH IO OTHOIIEHHIO K MPUEMHBIM JETSM 00J1aJal0T MPaBaMH U 00S3aHHOCTAMHU
ONeKyHOB (miu norneuyutene). OHU SIBISIFOTCSI 3aKOHHBIMH TPEACTABUTEISIMU TIPH-
€MHOTr0 peOeHKa, 3alMILAI0T €ro 3aKOHHBIE MPaBa U UHTEPECHI.

[Ipy BO3HMKHOBEHMH KOJUIM3MOHHBIX MOMEHTOB B PD 3ta mpoObiema pemraercs
B I'PAKJAHCKO-IIPABOBOM IOPSAAKE IPU MOMOIIM «LEMOYKH» KOJIM3HOHHBIX HOPM.
[IpaBo, moaJiexkaiiee NMPUMEHEHUIO K ONEKE M IOIEYUTEIbCTBY YCTAHOBIIEHO B CT.
1199 TK P®. OcHoBHast KOJUIM3WOHHAS MPUBS3KA - 3TO JIMYHBIA 3aKOH OIEKaeMOro
Y MMOJONEYHOT0. 3aKOHOJATENb MPEYCMOTPEN COUETAHUE HECKOJIBKUX BUAOB KOJIIHU-
3MOHHBIX MPUBS30K (MIPUHLHUI PACILEIVIeHUs KOJUIM3MOHHON NMPUBS3KH) - IIPUMEHE-
HUE 3aKOHA CTPaHbl KOMIIETEHTHOCTH YUPEKIAEHUS, IMYHOIO 3aKOHA ONEKyHa (Iorme-
YUTEJNS ), 3aKOHA CTPAHbl PETUCTPALMHU aKTa, POCCUICKOro Mpasa (eciii OHO Hauboiee
OJaronpHsITHO JJIsl IOJOTIEYHOTO (OTIEKaeMOoro).

B mpaBe cTpaH KOHTMHEHTAIbHOW EBpOmNbI Oneka HazHayaeTcs B OTHOLICHUH
HECOBEPILIECHHOJETHUX JE€TEW, MOTEPSBIINX POIUTENIEH, WM €CIU POAUTENH JTUIIEHBI
POIUTENBCKUX MPaB JUOO JA€eCOoCOOHOCTH U HE MOTYT MPEACTaBIATh HECOBEPIICH-
HOJIETHETO B UMYLIECTBEHHBIX U JINYHBIX HEMMYIIIECTBEHHBIX OTHOILICHUSX. B mpase
Anrnnu n CHIA omneka TecHO cBsi3aHa C OXpaHON peOeHKa, MOCKOJIbKY ONEKyHaMH
peOeHKa, Tak ke Kak U Bo OpaHLuu, ABISAIOTCA, IPEXE BCETO, POJUTENH, IOl OXpa-
HY KOTOPBIX OH M IMONAaJaeT C MOMEHTA pOXIAEHUA. B cilyyae cMepTH poIUTENIeH WIH
JMILIEHUSI UX JI€eCIIOCOOHOCTH, a PaBHO POAMTEIBCKUX MpPaB ONEKyHAMH HECOBEp-

HIEHHOJIETHET0 HAa3HAYyaloTCs JIMIA, CIOCOOHBIE OCYIIECTBIATh 3TH (yHKuuu. Kpyr
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JML, KOTOPBIE MOTYT OBITh ONEKYHAMH, OTPAaHUYEHbl HAIMOHAJIBHBIM 3aKOHOM, MpPaK-
THYecKH Beszae. OneKyHbl Ha3HayaroTcs BO OpaHIMM CEMENHBIM COBETOM, B ['epma-
Huu u [IBelinapuu - onekynckum cynom, B Aarnuu u CIIA - cynom. B 06s13anHO-
CTH OIEKYHa BXOJAT 3a00Ta O Pa3BUTHH JIMYHOCTH IMOAOIEYHOTO U IPEICTaBUTEIb-
CTBO €r0 B IpaKJaHCKUX jenax. OnekyH 00si3aH BECTH Jiefia MOONEYHOr0, KaK «3a-
OOTJMBBIN XO35UH»; OH HECET OTBETCTBEHHOCTh 32 YOBITKM, BO3HUKAIOUIUE Y TOJ-
OIEYHOT'0 BCIEACTBUE HEOPEIKHOTO BEICHUS JE.

IToreunTenbcTBO MOYKET YCTAHABJIMBATHCS B OTHOILICHHWH JIMI, KOTJAa OHU HE
MOTYT BECTH JieJla B CHIIy (DU3MYECKUX HEJOCTATKOB (ClEnoTa, TiyXxoTa U Jp.), a
TaK)K€ B OTHOILIEHWH PACTOUYMTENIEH, HO HanOoJiee 4acToO MOMEYUTENbCTBO YCTaHAB-
JUBAETCS AJIl OXpaHbl HHTEPECOB OTPAaHUUYEHHO JI€ECIIOCOOHBIX COBEPIIEHHOJIETHUX
T,

OTnrune MOIEYUTENbCTBA OT OIEKM 3aKJII0YaeTcss B TOM, UYTO IIOIEYUTEIb
JIMYHO HE COBEPILIAET CIEJIOK OT UMEHHU OIEKAaeMOT0, a TOJIBKO JAeT COIVIACHE HA UX
COBEPILIEHNE CAMHUM OIEKAEMbIM, B TO BpeMs KaK ONEKYH TAKUE CIEJIKU COBEPILAET
caM OT UMEHM NoJonevHoro. [loneunrens He UMEET MpaBa yIpaBJICHHUS UMYILECTBOM
ornekaeMoro. Ha3HaueHue momneuyuTenss aHAJIOIMYHO HA3HAYEHUIO OINEKYHOB. /[les-
TEJIBHOCTH MONEYUTENS TAKKE HAXOAUTCS MO/ HAJA30pOM OINEKYHCKOrO Ccyja WU ce-
MEWHOT'0 COBETA.

[ToaBons UTOr MO BONPOCY OO0 YCHIHOBJICHUH MHOCTPAHHBIMU TPaXJIaHAMU JIe-
Tel Ha TeppuTopun AMYpCKOH 00J1acTH, XOTENOCh Obl MPUBECTH CTATUCTHKY, KOTO-
pas npuBeaeHa Ha opuuuansbHOM caite [IpaBurenscTBa AMypckoi obnactu. Mrak,
«Ha0I0/1aeTCsl CHIKEHNE yChIHOBIICHUS. Tak, ecnu 2-3- roja Ha3a y HAaC BHIBO3WIN
o 50-60 nereit. JlunupoBanu Utanus, Ucnanus u 'epmanust. To B 2016 roay takux
JeTel 3aperucTpupoBao Tosibko Tpoe (Kump, Tamxukucran, Utamus)y.

B 3aximouenre HeoOX0IMMO 3aMEeTUTh, 4TO HaunHas ¢ 1997 r. B PO ynensercs
0co00e BHUMaHHE BOMPOCaM, CBSA3aHHBIM C MEXIyHapOAHbIM YChIHOBIEHHEM. K co-
YKAJCHUIO, BO3JIOKEHHE O0S3aHHOCTH Ha MHOCTPAHHBIX IPaKJaH CTaBUTh Ha y4eT B
KOHCYJIbCKUX YUPEXKJACHUIX YCHIHOBJIEHHBIX JI€TEH Ha MPaKTHUKE MOXKET ObITh Majo-

b dextuBHBIM. OHAKO yKe caM (PAKT MOCTAaHOBKU MPOOJIEMBI IO BOIIPOCAM MEXKTY-
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HapOJHOTO YCBIHOBJICHHsI Ha TOCYJapCTBEHHOM YpPOBHE ABISETCA uisi PO BaKHBIM

KaK B HOJMTHYECKOM, TaK U B IPABOBOM aCIEKTax ™,

43 JI. T1. Anydpuesa, K.A Beksmes, I'. K. JImutpuesa u ap.. MexayHapoiHoe 4acTHOE 1paBo: yuebnuk / Ots. pen. I
K. Imutpuera. 2-e u3a., mepepad. u gorn. M.: TK Benbu, U3a-o Ipocnexr. C. 688.. 2004
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3AKJIFOYEHUE

B 3akmiouenue xorenoch Obl MOAYEPKHYTH, UYTO HOPMBI, onpenenstomnie B PO
IIPaBO, KOTOPOE MOJMJIEKHUT MPUMEHEHUIO K CEMEMHBIM OTHOLICHUSAM C Y4acCTHUEM
WHOCTPAHILIEB, SBJISASACH HOPMAaMH KOJUIM3MOHHOTO CEMEWHOro IpaBa, OTHOCITCS K
KOJUIU3MOHHOMY TMpaBy - ocHoBHOMY "simpy" MUIL Ha komnu3moHHOE cemelHoe
MPaBO pacrpocTpaHstoTcs cBoiicTBeHHbIe MUII 001Me MOHATHS ¥ TPUHIIAITBI PETY-
JUPOBAHMS OTHOIIEHUI C MHOCTPAHHBIM 3JIEeMEHTOM. Pa3zzienbHas koauQuKanus
koun3noHHbIX HopM MUII B 'K P® u CK P® He meHsieT ux o0111el nmpaBoBOM pH-
pOABI, XOTSI CEMENHOE MpaBoO U paccMarpuBaercss B PD kak camocrosATenbHas OT-
paciib npasa. B TO ke BpeMs €CTb OCHOBAHUSI ISl BBLICIIEHUS IPYIIIBI HOPM KOJUIM-
3MOHHOTO CEMEMHOTO IpaBa: CEMEMHBIE OTHOLICHUS TECHO CBS3aHBI C JIMYHOCTBIO
YeJIOBEeKa, C HAIIMOHATBHBIMH OCOOCHHOCTSIMU U CIIOKHUBIIUMUCS TPAIUIUSIMU. Xa-
pakTepHast 111 ceMeHOro npasa ocodasi poJib TAKUX MPUHLIUIIOB, KaK 3aKPEIUIEHHOE
B Koncrurynuu P® paBeHCTBO MYy>KUMHBI U KEHIIUHBI, TPUOPUTETHAS 3AIUTA IIPaB
U MHTEPECOB JIETEH, OTpa)kaeTcsi U Ha Coco0ax KOJUTM3MOHHOTO PEryJIUpOBaHUsI.

Komudukarus HopMm KoJmu3noHHOro cemeiinoro npasa B CK P® 1995 r. sBu-
Jach BaKHBIM 3TallOM B Pa3BUTHU POCCUHCKOIO 3aKOHOJATENbCTBA B 3TOM 00J1aCTH.
bbun BocmosiHeHbI po0ebl B peryIupoBaHUM, IPUHATHI HOBbIE pelieHus. Bmecre ¢
TEM B HACTOsIIEE BpeMs, C MOMEHTa puHATHA Koxmekca, BBISBISIIOTCS H HEKOTOPBIE
ero ci1adoCTH, MpaBOMEpPHa IMOCTAHOBKA BOMPOCA O PACHIMPEHUN IPUMEHEHHUS B KOJI-
JM3UOHHBIX HOPMAaX MPUBSI3KH K 0OBIYHOMY IPOKUBAHUIO, 00 MCIOJIB30BAaHUU "THO-
KHUX'" KOJJTM3UOHHBIX MPUBS30K. B 00/1aCTH KOUIM3MOHHOTO CEMEMHOTO MpaBa MOKHO
ObUTO OBl UCIIOJIB30BATH B OIPEIECTICHHBIX Mpeesiax MPUBS3KY K IpaBy CTPaHbI, C KO-
TOpOM OTHOUIEHHE Haubojee TECHO CBA3aHO; K MpaBy, Hanbosee OJaronpusiTHOMY
JUTs1 CTOPOH (0OBIYHO pedb HIeT O "caaboi" CTOpoHe - peOCHKE WIIH JKEHIITUHE).

JlanpHenmee pa3BuTre peryanpoBanus B PO ceMelHbIX OTHOLIEHUN C y4aCcTH-
€M MHOCTPAHIIEB BUAUTCS HA IyTHU COBEPLICHCTBOBAHUS KOJUIM3MOHHBIX HOPM C y4e-
TOM COBPEMEHHBIX TEHJICHIUN Pa3BUTHUS KOJUIM3MOHHOTO CEMEWHOrO IIpaBa U INPAK-

TUKW UX TpUMEHEHHs. KOJIM3UOHHBI METOJ PETYJIMPOBAHUS COXPAHSAET NPUMEHU-
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TEJIBHO K CEMEMHBIM OTHOILIECHHSIM C MHOCTPAHHBIM 3JIEMEHTOM OIPEAEIAIONIEe 3HA-
YEHHE.

Ba)xHBIM yCII0BHEM pean3alii HHOCTPAHHBIMUA U POCCUMCKUMH I'pakJaHaMu
CEMEHHBIX MpaB, 00ECIEYNBAIOIINM HAJAECKHOE MMPABOBOE PErYJIUPOBAHUE, SBISETCA
MEXIyHapOJAHOE COTPYAHHUYECTBO B 00JIACTH, 3aTparuBarolledl CeMeHHbIE OTHOIIE-
HUSl ¢ MHOCTPAaHHBIM 3yieMeHTOM. LlenecooOpa3Ho pa3BuBath coTpyaHuuecTBo PD ¢
WHOCTPAaHHBIMU T'OCYJIapCTBaMHM B BONPOCAaX OKA3aHHs MPABOBOM IOMOIIM Ha JABY-
CTOPOHHEH OCHOBE, OCOOEHHO €CIIi B JOTOBOpP OYyAYT BKJIIOUATHCS KOJUIM3UOHHBIE
HOPMBI CEMEHNHOTIO MPaBa.

Ncexons w3 BCEro BBIMIEH3TI0KEHHOTO, MOKHO CHIENIATh CIIEAYIOIINE BBIBOJBI,
UMEIOLINE MPUHIUINAIBHOE 3HaU€HUe s MpoOJieM, paccMaTpuBaEMbIX B paMKax
HACTOSILEH TUIIIOMHON pabOTHI:

1. OGnactb OpauHO-CEMEMHBIX OTHOLIEHUN YaCTUYHO BXOJAUT B OOBEKT PETy-
aupoBaHuss MUIL. O6beKTOM MOTYT OBITh TOJIBKO I'Pa)JIaHCKO-IIPABOBBIE OTHOIIE-
HUS MEXIYHApOIHOTo Xapakrepa. Ciie1oBaTenbHO, OTHOIIEHUS KOTOPHIE BBIXOIAT 3a
paMKH TPaXKIaHCKO-TIPABOBBIX, OyayT perynupoBarbcs He MUIL, a Hopmamu apyrux
oTpacJiie mpasa.

2. K 6pauno-cemeitapiM oTHOMIeHUIM B MUIT oTHOCST BONPOCHI 3aKITI0OUEHUS U
pacTtopkeHusi Opaka, MpU3HaHUs Opaka HEACHCTBUTEIbHBIM, OINpPENEICHUS PeXUMa
MMYLIECTBA MEXIY CyNpyraMy U CBSI3aHHBIE C HUMH JIPYTHE BOIIPOCHI TPH YCIIOBHH,
YTO YKa3aHHbIE OTHOLIECHUS UMEIOT MEKIYHAPOIHBIN XapaKTep.

3. I[lo MHEeHHIO OOJBIIMHCTBA OTEYECTBEHHBIX YUYEHBIX IJIsI CEMEHHOro mpasa,
KaK HU JJIs1 KaKOW Apyroi o0JacTH MPaBOBOrO PETYIMPOBAHUS, XapaKTEPHbI BeCbMa
CYILIECTBEHHBIC PA3JINUNsI MEXAY ITPABOBBIMU CUCTEMAMU PA3JIMYHBIX T'OCY1APCTB.

4. Ilpu 3akmoueHun Opaka Ha Tepputopun PO neiicTByer ciemyromas KOJIH-
3MOHHAsl HOpMa: YCJIOBHSI 3aKJIIOUEHUSI Opaka OMpENeNsIoTCs i1 KaXA0ro W3 JIMII,
BCTYMAOIIKX B Opak, 3aKOHOAATEILCTBOM TOCYIapCTBa, IPakJaHUHOM KOTOPOTO SIB-

JIACTCA JIMIO.
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5. PactopkeHue Opaka MeXIy POCCHUMCKHMMH U WHOCTPAHHBIMHU TpakIaHAMHU
WM JIUIIaMu 0€3 TpakIaHCTBa, a TAaK)Ke MEXKTy MHOCTPAHHBIMU TpakIaHaMH Ha Tep-
putopun PO npoucxoaut B COOTBETCTBUU C 3aKOHOIATEIBLCTBOM POD.

6. Poccuiickue rpakmane MOTYT 3a pyOeKOM 3aKITI09YaTh MEXITy cOo00i Opaku
KaK B KOHCYJIbcTBaX PD, Tak U B COOTBETCTBYIOIIMX OPTaHax JIOO0OT0 MHOCTPAHHOIO
rocyJ1apcTBa.

7. Bpaku Mexay pOCCHHCKUMHU TpaKAaHAMU U Opakd POCCHUICKUX TpaskIaH C
WHOCTPAHHBIMU TpakJaHaMmH (M JuaMu 0e3 rpakJIaHCTBa) MOTYT PAacTOpPrarhbcs 3a
TrpaHuUlel B KOMIIETEHTHBIX OpTraHaX MHOCTPAHHBIX TOCYAapCTB.

8. B COOTBETCTBUM C MOJOXKEHUSIMH JCHUCTBYIOLIETO 3aKOHOHATeNnbCcTBa Pd
JUYHbIE HEMMYIIECTBEHHbIE W HMMYIIECTBEHHbIE IMpaBa M OOS3aHHOCTH CYNPYTOB
ONPEAEISAIOTCA: 3aKOHOJATEIBLCTBOM TOCYJIAPCTBA, HA TEPPUTOPUU KOTOPOTO OHU
UMEIOT COBMECTHOE MECTO JKUTEIhCTBA JIMOO, MPU OTCYTCTBUU COBMECTHOTO MECTa
JKUTEIIbCTBA - 3AKOHOJATENBCTBOM T'OCYAapCTBa, HA TEPPUTOPUU KOTOPOIO OHU HMeE-
JIY TIOCJIETHEE COBMECTHOE MECTO KUTEJIHCTBA.

9. Bompockl yCTaHOBIIEHHSI U OCIIapMBaHUsl OTIIOBCTBA PEIIAIOTCS B COOTBET-
CTBUM C 3aKOHOJATEILCTBOM TOCYJapCTBa, IPaK IaHUHOM KOTOPOTO SIBJIsIETCS pede-
HOK I10 POKJICHUIO.

10. IIpaBa u 00s13aHHOCTH POJUTENEH U AeTe, npoxkupatonmx B PO, nezasu-
CHUMO OT TOTO, SIBJSIIOTCS JIM OHU POCCUUCKUMHU TpakJIaHaMU WJIA TpakJaaHaMU WHO-
CTPaHHOTO T'OCYAapCTBa, YCTAHABIMBAIOTCS MaTE€pPUAIbHO-TIPABOBBIMH HOpMaMu ce-
MEWHOTO0 3aKoHOoaaTeILCcTBa PD.

Takum o0pa3oM, MOXKHO cieiaTh OOUIUN BBIBOA O TOM, YTO 3aKOHOIATEJILCTBO
P® B chepe OpauHO-CEeMEWHBIX OTHOIICHWM MOJHOCTHIO COOTBETCTBYET MEXKIyHa-
POIHBIM CTaHJIapTaM, HE COACPIKUT KaKUX-THUOO CEPhE3HBIX MPOOEIIOB U, B Psijie CIY-
4aeB, MPEBOCXOJIUT MO YPOBHIO aJIEKBATHOCTH U MPO3PAYHOCTH aHAJIIOTUYHBIE TTPaBO-

BbIC aKTbl MTHOCTPAHHBIX I'OCYyAapCTB.
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