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BBEOEHWE

KoHcTutyumsa Poccuiickoin defepauun, Kak OCHOBHO 3aKOH CTpaHbl, yCTa-
HaB/MBAET rapaHTUPOBAHHOE MPaBO KaXKAOro Ha MonyyeHue KBannguLMpPOBaHHOM
topuanyeckori nomowy. Hanbonee 3HaUMMO 3TO KOHCTUTYLIMOHHOE MpeanuncaHne B
cthepe yronoBHOro npouecca. ATV NPaBOOTHOLLIEHNS 3aTparnBatoT HEMOCPeACTBEHHO
XW3Hb, CYb0Y YenoBeKa, 1 MO3TOMY OYeHb BaXKHO CO3[aTh YCMOBUS ANS peann3auunm
npaBa rpaxaaHvHa W 4YenoBeka Ha 3alWTy, YCTAHOBNEHHOIO OCHOBHbIM 3aKOHOM
CTpaHbl, 415 peann3aLlum UM CBOMX MPOLECCYalbHbIX NPaB.

YronoBHOe Cyaornpon3BOACTBO ABNSETCSA 0COObIM BWUAOM FOCYAapCTBEHHOM
AeATENbHOCTU, U B HOPMATMBHO-NPABOBbIX aKTax CTPOro OnpeaenseTca Kpyr opra-
HOB W ML, KOTOPbIE BMpaBe B HEM y4acTBOBaTb. JTO [AEATE/IbHOCTb rOCYAapCTBEH-
HbIX OPraHoB, M0 BO3BY)XAEHWUIO, PacCnefoBaHNiO, PaCCMOTPEHNIO M pa3peLLeHuto
YFONOBHbIX [N, OCYLIECTBNSEMAss COrnacHO NpPeAnucaHnsM 3aKOHOB. [ NaBHbIM
Ha3Ha4YeHMeM 3TON OTPAc/M BbICTYMaET 3aluTa NpaB U 3aKOHHbIX UHTEPECOB (Pr3n-
YECKUX N HOPUAMYECKMX UL, MOCTPaAaBLUMX OT MNPECTYNNEHNS, TaK Xe 3aluTa nny-
HOCTWU OT HEe3aKOHHOro U He06OCHOBAHHOIO0 OOBMHEHUS, OCYX/AEHMWS, KaKOro-moo
OrpaHuMyeHnst ee npas 1 cB06OA. ITOT crneumndrUECKnin B rocyaapCTBEHHON aesi-
TeNbHOCTW PEaIM30BbIBAETCS CTPOr0 B COOTBETCTBMM C MPUHLMNAMM, 3aKPeNIeHHbI-
MW B 1. 2 YTONOBHO-NPOLECCYanbHOrO Kogekca P®, ogHMM M3 TakMX NPUHLUUMOB
SBNeTCA 06ecneyeHne Nogo3peBaeMoMy 1 06BMHSEMOMY NpaBa Ha 3aLluTy.

NHCTUTYT 3alnTbl ABASIETCA OAHWMM M3 6a30BbIX M Hambonee 3HaYMMbIX B
Yyro/loBHOM CyA0Mpon3BOACTBE. HEBO3MOXKHO MpPeACTaBUTb Yro0BHbIA Npouecc B
OTCYTCTBMM 3aLUTHMKA. BbluepKrnBaHMe MHCTUTYTA 3alWUTbl U3 Aena 03HaAMEHYeTCs
rpyobIM HapyLUEHMEM KOHCTUTYLIMOHHBIX U NPOLIECCYanbHbIX MPUHLMMOB.

AKTYyallbHOCTb M3YYeHUsi JAaHHOrO BOMpOCa OOBLSACHAETCA Ta XXe TeM, 4TO
HaCTOsILLEe BPEMS 3aLMTHWUK - [/laBHbIA U He3aMeHVMbI YYaCTHUK YronoBHO-
npoueccyasibHbIX OTHOLLUEHWI, BbICTYNAKOLWNA Ha CTOPOHE 3aliWTbl, U UMEHHO Ha
3allMTHMKA BO3NaraeTcsi OTBETCTBEHHOCTb 3a 06ecrneYeHne noao3peBaeMomy U 06-

BMHSIEMOMY MpaBa Ha TaKyHo 3aLuTy.



TeopeTnyecKyro OCHOBY 1CC/IeA0BaHMA COCTaBNAT MOCBALLEHHbIE BONpPOCcam
yyacTusa 3almMTHMUKA Ha CTaAumn NpeABapuUTenbHOro paccriefoBaHus, paboTbl N3BeCT-
HbIX POCCUMCKMX YYEHbIX-MPOLIECCYANINCTOB, a TakXe BedyLMX MPaKTUYecKux pa-
GOTHNKOB B Cpepe YronoBHO-MNPOLeCCyasbHbIX OTHOLLEHWI. B yacTHOCTM, 3TO pabo-
Tbl TaKUX aBTOPOB Kak besnenkuH b.T., Jlebeges B.M., CaBuukuin B.M., bekeLluko
C.MN., Creuosckuii KO.W., NapuH A.M., CmupHos A.B., KannHosckuin K.b., BaHbl-
wes B.B., boxbesB.I'1., PesHuk .M., IeTpyxuH W.J1. n apyrux.

Llencto paboTbl ABNAETCA UCCefoBaHWe OCHOBHbIX acreKkTOB y4yacTus 3a-
WMTHWKA B YroO/IOBHOM MpoOLecce C TOYKW 3PEHUsi COBPEMEHHOr0 YrofioBHO-
npoLeccyasibHOro 3akoHodatenibcTea Poccuinickon deaepauunun.

OO6beKTOM m1ccrefoBaHUA ABMSKOTCA 0OLECTBEHHbIE OTHOLLEHMSA, BO3HUKAKO-
LLMe B MpoLecce peannsaumm agBoKaTom CBOUX NPOdecCMoHa/IbHbIX NOTHOMOYMA.

[MpeameT mccnefoBaHNSA — HOPMATUBHO-MPABOBbLIE aKTbl, CreynanbHas nnTe-
paTtypa, NOCBALEHHas NMOMOXKEHWNIO 3aLMTHMKA B YrO/I0BHOM MNpoLecce.

[Nna [OCTVKEHNA Lienn Heo6XoAMMO peLLmnTb PS4 3agau:

— ONpeaennTb caMo MOHATUE «3alUTHUK», U LEeNn, NoCTaB/eHHble Nepes,
HWM B MpoLLecce yrosioBHOro Cy0npon3BOACTBA;

— paccMOTpPETL NMpaBa U 0643aHHOCTM 3alLMTHUKA Ha CTagumn npeaBapuTesib-
HOr0 paccniefjoBaHMA B Yro/loBHOM CY/10NpPON3BOACTBE;

— BbISIBUTb 3HaYeHue fesATe/IbHOCTY 3alMTHUKA B YrOSI0BHOM MpoLiecce.

MeToA0M0rMYeckot 0CHOBOM PaboTbl BbICTYMNWIN MOSIOXKEHNS 06LLEr0 MeTo-
[a NO3HaHWA - MaTepPUaIMCTUYECKON ananekTUkK. LLIMpOKO MCnonb30Ba/IMCh YacT-
Hble Hay4Hble MeTOAbl MO3HaHWA: (DOPMasIbHO-/IOMMYECKMIA, TOTNKO-UCTOPUYECKUIA,
CpaBHUTE/IbHO-NPaBOBOW, CTAaTUCTUYECKMIA N Ap. MNMpUMeHeHbl MeToAbl U NO3HaBa-
Te/lbHble NPoLefypbl CUCTEMHOIO aHam3a, LefioCTHOro U KOMMIeKCHOro NoAxo0B.
CocTaBHOW 4aCTbiO METO0/I0MMYecKo 6as3bl MCCNeaoBaHMs ABUIUCL KOHKPETHO-
COLMO/IOrMYECKME MeTO/bl, B COOTBETCTBUM C KOTOPbIMW U3y4Yanacb NpPakTUKa npea-

BapUTE/NIbHOrO PacCc/iejoBaHus, MPOBOANICH OMPOChI.



1 SALLUTHUK KAK CYBBEKT ¥T'OJIOBHOI' O NMPOLIECCA

OCHOBHOW 3aKOH roCyAapcTBa rapaHTMpyeT rpaxaaHam rocyfapCTBeHHYH
3alnTy npas 1 cB0OOJ YenoBeKa M rpaxaaHnHa. Kakapblil Bnpase 3awuiLaTs CBOW
npaBa 1 cBOOO/bl BCEMU CNOCOGaMM, He 3amnpeLleHHbIMU 3aKOHOM. 1 MpuHumMn obec-
neyeHMs npaea Ha 3aLiUTy OXBATbIBAET:

1 MpaBa, KOTOpble NOA03PEBAEMbIA 1 0OBMHSAEMbIA MOTYT peasin3oBaTb COO-
CTBEHHbIMW AEACTBUAMM MYTEM OCYLLECTB/IEHWUS CBOMX NpaB: NPeACTaBNAaTb [A0Ka3a-
Te/IbCTBa, Y4acTBOBaTb B CyAeOHbIX 3aceflaHMsaX B A0ONpocax Y4aCTHMKOB MpoLiecca,
nofaeatb Xafobbl Ha LeNCTBUSA N PEeLLIEHNs TOCYLAaPCTBEHHbIX OPraHoB U LO/IHKHOCT-
HbIX JINLL;

2 MNpaBa, KOTOpble MOTYT OCYLLECTB/IATLCA UMW C NOMOLLbHO 3alUTHMKA U 3a-
KOHHOrO0 MpeacTaBuTens NyTemM peain3saumm npas v 06583aHHOCTEN 3TUX NNLL;

3 O06sa3aHHOCTU [03HaBaTesns, Cnefosarens, MPoKypopa WU Cyda, COOTBET-
CTBYHOLLME MpaBaM MOA03PeBaeMOro, 0OBMHAEMOro, 3aKOHHOrO MpeAcTaBUTENs U
3alUMTHMKa, KOrAa faHHble npaBa MOryT ObITb OCYLLECTB/EHbI TO/IbKO NMyTeM BbIMO/I-
HEHVS AaHHbIMU LO/MKHOCTHLIMW NULAMM M OpraHaMun OnpefesieHHbIX BCTPEYHbIX
[eiicTBuiA (06ecneunTb yyacTue 3alUMTHUKA, NPeLOCTaBUTb B YCTAHOBMEHHbIX 3aKO-
HOM Cny4Yasx A1 03HaKOM/IEHUA HeOOX0AMMble AOKYMEHTbI 1 MaTepuasibl fena, AaTb
BO3MOXXHOCTb CHATMSA C HUX KOMWW, PacCMOTPETb XOAaTailCTBa W Kanobbl, 3acny-
LLaTh NOKa3aHWA NyTemM NPoBeAeHUs fonpoca n T.4.).

4 TlpoueccyasibHble rapaHTUK 3aluThl, AEACTBYIOWME B CUMY 3aKOHa. OHWU
[ECTBYIOT Aaxe TOorga, Korfja y4acTHUKKU npouecca BeayT cebs nacCuBHO, T.e. Mpu
OTCYTCTBMM NX BOMEN3BABIEHNA. DTO NPE3yMnumnsa HEBUHOBHOCTH, BK/IKOYas BO3/10-
YKeHVe OpemeHu [0KasblBaHWA Ha OOBUHWUTENS WM TO/IKOBaHWE COMHEHWIA B MOMb3Y
06BMHSAEMOr0; MpaBuia 0 HeJONYCTUMOCTM [JOKa3aTe/IbCTB, NOMYYeHHbIX B HapyLLe-
HVe 3aKoHa v ap.

[N 06BMHSIEMOrO 1 NOJO3PEBAEMOro 3TO MPaBo, rMaBHbIM 06Pa3oM, peani-

1 KoHcTuTyums Poccuiickoit ®eaepaumn (NPUHATA BCEHAPOAHLIM rofiocoBaHueM 12.12.1993) (¢ y4eToM MOMPaBoK,
BHECEHHbIX 3aKOHamMn P® o nonpaBkax K KoHcTuUTyummn Pd ot 30.12.2008 Ne 6-thk3, oT 30.12.2008 Ne 7-PK3, oT
05.02.2014 Ne 2-®K3, oT 21.07.2014 Ne 11-PK3) // Poccuiickas raseta. — 1993. — 25 gekabps.
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3yeTca yepes npeaocTasieHne BO3MOXHOCTM UMETb 3aLLUMTHUKA.

CornacHo Yro/fioBHO-MpoOLECCYa/lbHOMY KOLEKCY 3alUUTHUK - NIMLO, OCy-
LLLeCTBNAIOLLEe B YCTAHOB/IEHHOM HacToAWMM KofeKcoM nopsake 3awuTy npas u
WNHTEPEeCcoB MOA03PEBaEMbIX Y 0OBUHSAEMbIX W OKa3blBatOLLEe MM HOPUANYECKYHO MO-
MOLLb MpX NPON3BOACTBE MO Yro/I0BHOMY Aefly. YUeHble XKe [at0T MHble MOHATUA
3TOMY TEPMUHY: 3alUTHUK — MU0, 06/1a4at0LLee BbICLUMM HOPUANYECKMM 06pa3o-
BaHWEM, 3aK/H0UYMBLLIEE COT/IALLIEHNE C KIMEHTOM 06 OKa3aHWW HOPUAMYECKON NOMO-
LM NOL03peBaeMoOMy UIN 06BUHAEMOMY (MOACYLMMOMY, OCY>KAEHHOMY U/ Onpas-
[AAaHHOMY) N [OMyLIEHHOe K y4yacTUIO B Yro/IoBHOM Aefnie Ans obecrneyeHus Mnpas,
cB060/, 1 3aKOHHbIX MHTEPECOB NO/A3aLLIMTHOr0.2

icxoaa 13 BbILLEN3NOXEHHOTO, YYacTue 3alUTHIKA B YrO/I0BHOM [efe, 00y-
C/IOB/IEHO ero MpoLeccyaibHbIM MOSI0XKEHWEM, CMOCOOHOCTLIO 0Ka3aTb HeobXxonm-
MYI0, a FN1aBHOE - KB/IM(PULMPOBAHHYIO HOPUAMYECKYHO MOMOLLb, 06ecneynTb Tem
cambIM MOL03peBaeMOMyY, 06BUHAEMOMY MPABO Ha 3aLLMTY.

1.1 T'loHATME M CYLLHOCTb 3alUMTHUKA B YrosloBHOM npoLiecce. Kpyr nnu,
AONYCKaeMbIX B KayecTBe 3alTHUKa

[MoHATUE «3aLMTa» pacCMaTPUBAETCA B ABYX acrekrax: LUMPOKOM 1 y3KoM. B
MepBOM 3HaYeHWW, T.e. B 0OLLENPaBOBOM CMbIC/IE NOA 3aLLMTON NOHUMAETCA OTCTau-
BaHWe npa., CBOOOA 1 3aKOHHbIX MHTepPecoB 11060ro nnua He3aBUCUMO OT ero npa-
BOBOr0O MOMOXeHUs. Takme nonoxxeHUa 3akpennset KOHCTUTYUMS, YKasbiBas, yTO
"Kaxxgomy rapaHTupyeTtcs cyfebHas 3awmrta ero npas 1 cBobod". 310 NoKasbIBaeT,
YTO NPaBO Ha 3aLMTy ecTb Yy N0O0ro NnLLa, a ero afBoOKar B /IH0O0M C/yyae ABNSEeTCH
3alUTHUKOM [OBepUTens, N He MMEET 3HauYeHue, Kakoe npoLeccyasbHOoe MosoXKeHne
Yy Hero: 06BMHSeMbIiA, NOTEPNEBLUWIA, CBUAETENb U T.4. [Na obbiBaTens agBokar -
3TO BCerfa 3awuTHUK,

OfHako, paccmaTpvBas BTOPOW acrekT AaHHOrO MOHATUe, CriefyeT yKasaTb
Ha CyLLleCTBOBaHWe JaHHOro TEpMUHA B HayKe Yro/I0BHOIO npoLiecca, U B Y T0/10BHO-
npotieccyasibHOM KofeKce. B 3TOM cnyyae OH MUCMO/b3YETCA B Y3KOM CMbIC/E U MOA-

pa3yMeBaeT CBSi3b /INLLb C OANH YYaCTHUKOM MpOLecca — YronoBHO-MpPeceayemMbIM

2 BaHgpbllues B.B. YTonoBHbIit npouecc: yuebHuK. - FKOHUTU-aaHa. - 2009. — C. 58.
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nnuom (nogo3peBaemMbiM, 06BUHAEMbIM). TTOHATUE "3alUMTa™ BbIPAXKAeTCA Kak aHTu-
noj yronoBHOro MNpecnefoBaHUst N 3akK/O4aeTcs B NPOTUBOAENCTBUM MOA03pEBae-
MOro, 06BMHSAEMOTO M ero 3awuTHNKA BblABUHYTOMY Te3ncy nogo3peHns unm obsu-
HEeHMSA BCEMU He 3anpeLLeHHbIMM 3aKOHOM CpeAcTBamim 1 cnocobamu.

3alMTHNK - OAUH M3 rNaBHbIX YYaCTHUKOB YrofioBHOro npouecca. C ero no-
MOLLbHO, B MEPBYIO OYepeb, Peain3yeTca 0XpaHa 3aKOHHbIX UHTepPecoB U npaB 06-
BUHSieMOro. of 3aKOHHbIMU MHTEpecaMu crefyeT NMoHMMaTb coupabHble NoTpeo-
HOCTW NINYHOCTM, 0BYC/IOB/EHHbIE ee NOMOXKEHNEM B 0OLLECTBE B Lie/1IoM IGO0 B KOH-
KPETHbIX 0OLLLECTBEHHbIX OTHOLLUEHWAX, HanpaB/IeHHbIE HA CaMOYTBEPXKAeHWE, OTCTa-
MBaHWe CBOEN Mo3vUMM N B Aa/ibHEWLIeM, BAUSIOLWIME HA HOPMa/ibHOE PasBUTHE U
AaNTbHEeNLLYIO YKNU3HEeAeATeIbHOCTb. PaccmaTtpuBas 3aKOHHbIE UHTEPECHI Yepe3 npus-
MY YrO/I0BHOI0O npoLecca, 06BMHSAEMbIA — 3TO SINYHOCTb, a BefyLLeecst B OTHOLLEHUN
Hero B COOTBETCTBUM C NPOLEeCCyalbHbIM 3aKOHOAATEe/IbCTBOM Yro/sI0BHOE Mpecsiefo-
BaHWe — nosoxkeHne. K notpebHOCTAM /IMYHOCTU MOXHO OTHECTM TO, UTO Hesb3A
ObITb NPUBMEYEHHLIM K YrofIOBHOW OTBETCTBEHHOCTU W OCYX/AEHHbIM MPU OTCYT-
CTBUWN BUHbI B COBEPLUEHUN MPECTYMNNEHNS; HeNb3A ObITb NPUB/IEYEHHBIM K YTrO/0B-
HOM OTBETCTBEHHOCTM W OCYXX[EHHbIM MO 3aKOHY O 60/1ee TSHXKKOM MPeCcTYn/eHnu,
4yeM TO, KOTOPOEe OH B [eMCTBUTENbHOCTW COBEPLLUW; U MHOrMe Apyrue npoueccy-
a/IbHble rapaHTUn 3almThl.

B cooTBeTcTBUM CO CT. 49 YTK P® 3alNTHUK - NNLO, OCYLLECTBNAIOLLEE B
yCTaHOB/IEHHOM MOPSAAKe 3aLUUTy NnpaB U MHTepPecoB NOLO3PeBaeMbIX U 06BUHAEMbIX
N 0KasblBaloLee UM HPUANYECKYHO NOMOLLb NPW MNPON3BOACTBE MO Yro/I0BHOMY [e-
ny. B KayecTBe 3alMTHMKOB AOMYCKAKOTCA afBoKaTbl. [10 onpeaeneHnto U nocra-
HOB/IEHUIO CYy/a B Ka4eCTBe 3alUTHMKA MOTYT ObITb JONYLIEeHbl Hapsay C aflBOKaTOM
O[MH 13 6/IM3KUX POACTBEHHNKOB 0OBMHAEMOrO UM MHOE NNLLO, O AOMYCKe KOTOPO-
o Xo[aTalicTByeT 06BUHSAEMBIIA.

Ha npefaBapuTe/sibHOM CeACTBUN B KAYeCTBe 3aLLUMTHMKOB Y4aCTBYHOT TO/bKO

afBoKaTbl. ObecneyeHve 3aWMTbl MOAO3PEBAEMOr0 Ha CTaaun MpPeABAPUTENLHOIO

% YronoBHoO-NpoLiecCyabHbIii Kofleke Poccuiickoit degepauun o1 18.12.2001 Ne 174-d3 (B pea. oT 01.05.2016) //
Poccwiickas raseta. — 2001. — 22 gekabps. - Ne 249.
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paccriefjoBaHNA UCKNHOYMUTE/IbHO C MOMOLLbIO aIBOKATOB - 3TO OMNpefesieHHas rapaH-
TWSA 3aKOHa, KOTopas SABNSETCA Pa3BUTMEM BaXXHOr0 KOHCTUTYLMOHHOIO MpUHLMNA
Yro/IOBHOI0 MpoLuecca Kak npaBo 06BMHSEMOr0 Ha NoyyeHne KeamhuumpoBaHHOA
HOPUANYECKO MOMOLLIN.

Ho He BCce afiBOKaTbl MOTYT OKa3blBaTb MOMOLLb B Ka4ecTBe 3alMTHMKaA Mo/0-
3peBaemMoMy M 06BMHSEMOMY. 3alLMTHUK He BrpaBe y4acTBOBaThb B NPOU3BOACTBE MO
Yro/IOBHOMY fie/y, eC/IN OH:

1 paHee y4yacTBOBa/ B NMPOM3BOACTBE MO AaHHOMY YrofIoBHOMY Aefly B Kaue-
CTBe CyAbW, NMPOKYpopa, Crefosatens, [03HaBaTeNs, cekpetaps cyaebHoro 3acepa-
HWA, CBUAETENA, 3KCNepTa, CreumanncTa, NepeBogumKa Uam NoHNATOro;

2 ABNseTCA 6/IM3KMUM POACTBEHHUKOM WM POACTBEHHMKOM CY[ibW, MPOKYPO-
pa, cnefosartens, AO3HaBaTens, CekpeTaps CyaebHOro 3acefaHus, NMPVHUMAaBLLIETO
NM6O NPMHUMAIOLLLEro yyacTue B NPOM3BOACTBE MO AaHHOMY YrofIoBHOMY fAeny, U
nnua, MHTepecbl KOTOPOro NpoTMBOpeYaT MHTepecaM Y4YacTHMKa YrofioBHOro Cyao-
MPOW3BOACTBA, 3aK/THUMBLLETO C HUM COrnalleHne 06 OKasaHUW 3aLnThI;

3 OKasbIBaeT WM paHee OKasblBas HOPUAMYECKYHO NoMoLb (B TOM Yucne da-
Ba/1 KOHCY/IbTaLMK NNLLY, UHTEPECbl KOTOPOro NMpoTMBOpeYaT UHTepecam 3aliuiiiae-
MOro MM NoA03peBaemMoro, 06BMHSEMOro NMbo NpeAcTaBnAeMoro UM NoTeprneBLLEro,
FPaXKAaHCKOro UCTLA, FPaXkAaHCKOro OTBETUMKA).

Tak e, corfacHo 3aKoHoAaTeNlbCTBY, afjBOKAT He Brnpase NPUHUMATL OT /n-
L, obpaTmBLUErocs K HeMy 3a OKa3aHWEM HOPWUANYECKON NOMOLLN, MOPYYEHNE B CIy-
yasix, eC/IM OH:

— VMIMEET CaMOCTOATE/IbHbIA MHTEPEC MO NMPeAMETY COrfalleHns ¢ JOBEPUTENEM,
OT/INYHBIN OT UHTEPEeCca aHHOr0 NnLa;

— y4yaCTBOBa/1 B iefle B Ka4eCcTBe Cy/[ibW, TPETEMNCKOro cyabn Unn apomutpa, no-
CpefHVKa, MPOKypopa, CnefoBaTens, AO3HaBaTensd, 3Kcreprta, cneumanncrta, repe-
BOAYMKaA, ABMSETCA NO JaHHOMY feny MoTeprneBLIMM WU CBUAETENEM, a TaKXKe ec/un
OH ABMIANCA JO/MKHOCTHBLIM NILOM, B KOMMETEHLMM KOTOPOrO HaxoAuioch NPUHATHE

PELLEHMS B MHTEpecax AaHHOro NnLA;

4 NynuHckas M.A. Yron10BHO-NPOoLecCcyanbHOe NPaBo POCCUIACKON theaepaumn. YuebHuk - FOpucTs; 2005. — C. 137.
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— COCTOWT B POACTBEHHbIX WM CEMEHbIX OTHOLUEHUSX C LO/DKHOCTHbIM Nn-
LLOM, KOTOPOE MPUHUMANO UM NPUHMMAET yyacTue B paccnefoBaHuy AN paccMoT-
PeHUN fena JaHHoro nnua;

— OKas3bIBaeT HPUANYECKYHO MOMOLLb LOBEPUTESIH0, MHTEPECHI KOTOPOro NpoTu-
BOpeyaT MHTepecam AaHHOro nuua; °

YTIK onpefenseT nepeyeHb 06CTOATENbCTB, ABMAAOLMXCA OCHOBaHWEM A1
3adBNeHNa 0TBOJA aflBOKATY /106bIM U3 YyYaCTHUKOB npouecca. Ho aTtn obcToaTenb-
CTBa M3Ha4as/lbHO MOTYT CTaTb W3BECTHbI CAMOMY aABOKaTy. B Hayke BbICKa3aHO U
NHOe cyXaeHune: "lMpu HanMunmM 0CHOBaHWI ANA 0TBOJA COOTBETCTBYHOLLMIA CYOBEKT
[O/MKEH 3aABUTb Cebe CaMOOTBOA, KOTOPbIA MOAJIEXUT PaCCMOTPEHUIO U paspeLue-
HMIO Ha 06LLMX OCHOBaHUAX, MO0 CAMOOTBOJ, eCTb TOT K& OTBOZ, TO/IbKO 3asB/IEHHbI
camomy cebe". DTO 03HaYaeT, YTo 1060 CyOBLEKT, NoASeXaLmii 0TBOAY, NP Hann-
YMM OCHOBaHWI, 00s3aH 3aABMTb CaMOOTBOJ, T.e. YKa3aTb Ha 0OCTOATENbCTBA, WC-
K/IKoYaroLme ero yyactue B fefie, U NocTaBUTb BOMPOC O CBOEM Aa/lbHENLLEM Yya-
CTWM B [ieN1e Ha pa3peLLeHne cybbekTa, BeAyLLErO Yro/lOBHOE CyA0NpPOn3BOLCTBO.

Takum 06pa3om, CamMOOTBOJ 3aLMTHMKA - 3TO Y3aKOHEHHOe MpekpalleHue
OCYLLECTB/IEHUNSA 3alMThI N0 UHULMATUBE 3aLUMTHMKA. DTO CBOEro poja 0TKas OT 3a-
WMTbl, HO OTKa3 He OAHOCTOPOHHWIA, OH HOCUT He YBeAOMWUTE/bHbIN, a paspeLuu-
Te/lbHbIN XapakTep. ATO ofmumMabHOe 3asB/ieHVe afBoKaTta ¢ NPOCLOOM UCKIHYNTD
ero 13 cocTaBa Y4aCTHUKOB MpoLecca B CBA3M C HAIMUYMEM psafa 06CTOATENLCTB, MO
MHEHMIO 3aKOHOZATe s, NMLWatoLmMX ero BO3MOXHOCTM MPOA0/HKaTb CBOK Mnpodec-
CVOHAJIbHYIO [1eATeNIbHOCTb B aHHOM npouecce. MTak, 4tobbl 0TKas 3auTHMKa OT
3alMTbl COOTBETCTBOBa/I TPebOBaHMAM 3aKOHa, AO0/MKHbI ObiTb COO/MOAEHbI [Ba
YCNOBUS:

- OH [O/KeH 6bITb 0hmLManbHO 0bpallieH K CyObeKTy, BeayLlemy yroioBHOe
CY[0NpPON3BOACTBO;

- OH [10/DKeH OblTb OCHOBaH 0O6bEKTMBHLIMW 06CTOATE/ILCTBAMM, MCK/HOYat0-

LMW €ero yyacTue B npotiecce.’

5 denepanbHbIii 3aKoH 0T 31.05.2002 Ne 63-®3 "O6 aBOKATCKOI AeATeNbHOCTY U aBOKaType B Poccuiickoii deaepa-
ummn" (B peg. ot 13.07.2015) // Poccuiickas raseta. — 2002. — 05 mioHs. -- Ne 100.
6 TapaH A. C. CaMoOTBO/ Kak npoLeccyanbHas 0683aHHOCTb afjBokata // AfBokar. - 2014. - Ne 3.
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NTak, 3aKOH yCTaHaB/NMBaeT, YTO 3asB/IEHME CaMO0TBOJa 0053aTeslbHO A1
afiBoKarta npu Haanmumm 06CTOATENbCTB, UCKIKYaKOWMUX ero yyactve B fene, ycTa-
HOB/IEHHbIX CT. 72 YTIK P®. 31a 0653aHHOCTb CYLLECTBYET Ha 1t060M 3Tane npouns-
BOZCTBA NO Yros0BHOMY [feny, BO3HMKad C TOr0 MOMEHTA, Kak eMy CTaHOBUTCH W3-
BECTHO O Ha/INYMN 0O6CTOATENLCTB, UCK/KOYAIOLLMX ero y4acTue B HeMm.

3alWnNTHMK JONYCKAETCA K yYacTMIO B YrO/I0BHOM [iefle C MOMEHTa:

1 BbIHECEHWA NOCTAaHOB/EHNSA O MPUB/IEYEHMM NTMLA B Ka4ecTBe 0OBMHSAEMOTO;

2 BO30Y>K[ieHWA YrofI0BHOIO Aena B OTHOLLEHUN KOHKPETHOMO NnLUa;

3 (haKTMYeCKOro 3afiep>kaHns (orpaHuyeHus cBobOAbl NepeaBMKEHNS) LA,
MoA03peBaeMOoro B COBepLUEHUM NPeCTYN/eHWs, B Cy4yasx:

- 3afiepXXaHns niua no Nogo3peHnto B COBEPLUEHUN MPECTYMNIEHUS;
- 3aK/IOYEHUs Nnua nof CTpaky B KayecTBe Mepbl MpeceyveHus [o
npeabsABIeHUs 06BUHEHNS;

4 BpyYeHWs yBeJOM/IEHNA O MOL03PeHNM B COBEPLLEHNM NPECTYN/IEHNS,

5 00bsBneHMs vy, NoAo3peBaeMoMy WM OOBUHSEMOMY B COBEPLLUEHUM
MPecTyn/eHns, NOCTaHOB/IEHNSA O HA3HAYeHUW CyAebHO - NCUXMATPUYECKON aKcnep-
TU3bI;

6 Hayana OCYLLECTB/IEHUSA UHbLIX MepP MPOLECCYaIbHOMO MPUHYXAEHUA WK
LeCTBUIA, 3aTparvBaroLLMX npasa 1 cBo60AbI Mua, NoL03PEBAEMOro B COBEPLUEHUN
NpecTynneHns (NpuUmMeHeHWe Mep MpeceyeHus, CBA3AHHbLIX C 3aK/IlYEeHMEM MO,
CTpaxy, 4O NpeabABNeHUs 00BUHEHUS, B pesy/nbTare Yero fiMu0 CTaHOBUTCH MOLO-
3peBaeMbIM B COBEPLLEHNWN OMPEeAeNIEHHOr0 NPEeCTYMIeHns, T.e. y4aCTHUKOM Yro/oB-
HOro CyZOnpou3BOACTBa, B OTHOLUEHUN KOTOPOro Hayato YrojioBHOEe Nnpecrefo.a-
Hue)

7 C MOMEHTa Hayana OCYLLEeCTB/IEHMS MpoLecCyasibHbIX OEACTBUI, 3aTparu-
BatOLLMX Npasa 1 cB060Ab! NMLA, B OTHOLLEHM KOTOPOro MPOBOANUTCS MPOBEpKa CO-
006LLEeHMA 0 NPECTYNNEHNN.

[MocnefHee BbilleyKasaHHOe OCHOBaHVe Hayana y4acTus afBokaTa B Yrosios-
HOM CYyZ0npom3BoACTBe 6bI10 BBeAeHO B 2013 rogy, v BbI3bIBaeT rPOMKME 06CYXae-

HNA OTHOCUTEJIbHO NpPaBM/1IbHOIo TOJIKOBaHUA N NPUMEHEHUA ,CI,&HHOI7I HopMbl. Llensio
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BBEZEHMNS 3TOr0 MOJIOXKEHNA ABNANOCL CNOCOOCTBOBaHME 60/1ee 3PPEKTUBHON 3aLLK-
Te NHTEPEeCOB TeX /L, BOB/IEYEHHbIX B C(DEPY Yro/0BHOrO npoLiecca, 1 obecneyveHne
Ha CaMOM Haya/lbHOM 3Tare KBa/MMUMpPOBaHHOW OPUAMYECKOM MOoMOLbO. naB-
Has npo6siema Npu NPUMEHEHUN LAHHOW HOPMbI COCTOMT B TOM, YTO NPV NpoBeje-
HUM NPOBEPKM COOBLLEHMS O NPECTYMNIEHUN, YYacTBYHOLIME NALA eLle He HaaesNeHbl
Yro/I0BHO-MNpoLEeccyasibHbIM CTaTycoM. HeT HM noTepneBLUero, H1 06BUHSAeMoro. Ha
3TOIN CTaAMmM eCTb TO/IbKO /LA, NOCTpaAaBLLMe OT NPecTynieHns (Kak npasuso, 3a-
SIBUTENN), eCTb O4YEBMALLI NPECTYMNEHUS, €CTb NALA, B OTHOLLEHNN KOTOPbIX MPOBO-
ANTCA MpPoBepKa CoobLeHNs 0 npecTynneHmn. 3akpenneHHas B CT. 144 YTIK P®
KOHCTPYKUMA «/IMLa, Y4acTBYHOLLME B MPOBEPKE COOOLIEHVS O MPECTYMNIEHUN,
npegnonaraet, 4To N0boe Nnuo, KOTopoe KaknuM-nnbo obpasoM yyacTBYeT B MpPo-
LlecCya/lbHbIX AeACTBUAX NPW NMPOBEPKE COOOLLEHNS O MPeCTYNIeHNN, BNpase Mnosib-
30BaTbCA ycnyramu agsokata. OflHaKO Ha [JaHHOW CTaduu afBoKaT He 6yaeT BbICTY-
NnaTb B KayecTBe 3alMTHMKA, T.K. eN0 He BO36YXXAEHO, OTCYTCTBYIOT MOJ03peBae-
MbIA 1 00BUHSEMbIA. B faHHOM crydae, aflBOKAaT OKa3blBAaET MHYHO HOPUAMNYECKYHO
NMOMOLLb.

Y4acTBys B NPOM3BOACTBE NPeABapUTE/IbHOIO paccnefoBaHus Mo YrosoBHO-
My feny, 3alMTHUKY 3arnpeLleHo 3awmiaTb MHTEPeChbl ABYX MOA03PEeBaeMbIX WK
06BUHSAEMbIX, €C/IN MHTEPECHI OAHOr0 NPOTMBOPEYAT MHTEpecam Apyroro, oTKasaTb-
Csl OT NPUHSTON Ha cebsl 3aMThl NOA03PEBAEMOr0, 06BUHSIEMOr0, NOACYAUMOrO.’

B cnyyasx, korga O06BUHSEMbIA He 3aK/KOUeH Mof CTpaxy, T.e. OO/DKEH U
MMeeT BO3MOXXHOCTb CaMOCTOATE/IbHO 3aHUMATbCA MPUrialleHeM 3alnTHIKa, BHE
3aBMCMMOCTU OT TOro, afBoKaT 370 Mbo apyroe nuuo. CKOMbKO npu aTom Oyaet
3alUMTHUKOB, OAMH NM60 6GOosblle, He MMEET 3HayeHWs. 3akoHoAaTeNlb HUKaK He
OrpaHn4YMBaeT YUCIO 3aLUMTHUKOB. HO JaHHas Hopma pacrpoCcTpaHseTcsa NnLb Ha
C/lyqan npurnaweHns 3aliMTHUKA, HO He B C/lydae ero HasHadeHus. OgHako BO3MO-
YKEH W TaKoW BapuaHT, Korga 06BMHSEMbIA, HAX0AACh Ha CcBOGOAE W »Xenas UMeTb

3alllMTHUKa, HO HE HaCTanBaeT Ha TOM, 4TOObI 3alnTy NPUHANO KOHKPEeTHOE Nnyo, To

" be3nenkuH 5. T KoMMeHTapuii K yrofioBHO-nNpoLieccyanbHoMy Kogekcy P® (nocTateliblif). - M.: KHoPyc. — 2010. —
C. 268.
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no obuiemy npasuny NpuUrnalleHne 3alMTHUKA TOXKe ABNSAETCA 4e/IoM camoro o6su-
HAEMOro W1 ero foBepeHHbIX nL,. OgHAKO ero HUKTO He INLLIAET npaBa 06patnuTbCs K
CNefloBaTesto Uam cyfy ¢ Nnpocbboi 0becneyunTb yyacTue 3alUMTHUKA.

Ecnn ke 06BMHSAEMbIN (NO403PEBAEMbIN) HAXOAUTCA MOL CTPaXKen B pesy/b-
TaTe 3afepXXaHus, NPUMEHeHNS Mepbl MPeceYeHns U OCYXKAEHUS NO APYroMy yro-
NOBHOMY [efly, OpraH npefABapuTe/lbHOro pacc/iefoBaHns U Cyf Takke HecyT 065-
3aHHOCTb, MO 06ecrneyYeHn0 yyacTus 3aWwnTHUKa. ITO NPaBUIO LENCTBYET U B TeX
CNyyasx, Nnpu KOTOopbIX N36paHHbIN 3aWUTHUK B 4/IMTENbHbIA CPOK HE MOXKET yyacT-
BOBaTb, TO OpraHbl 1 JO/HKHOCTHbIE /MLA BNpaBe NPeasioKnUTb 00BUHSAEMOMY MO0
MPUrNacuTb APYroro 3alUTHUKE, MO0 Ha3HauNTb 3alUTHUKA.

Mo obuemy npasuny TPy afBoKaTa-3aWUTHMKA B Yro/I0BHOM npoLecce
OMavnBaeTcs MoA3aWwMTHbIM WU ero [AOBEPEHHbIMU INLAMKU, 3aK/THOUUBLLMMUN CO-
rnaweHune (KnveHTamn). A ecnv afjBoKart y4acTBYeT B Yro/IOBHOM Cy[0MpPON3BOACTBE
MO Ha3HAYeHMIO, PACX0/bl HECET rocyapcTBoO.

OueBMAHO, YTO caMO NO cebe HasHayeHVe 3aLLMTHUKA He ABNIAETCA TeM Chy-
yaeMm, Korga nofo3peBaemMblii U 06BUHAEMbI MOTYT MO/b30BaTbCA MOMOLLBHO 3aLLMT-
HMKa 6ecnnatHo.® OAHOBPEMEHHO C MOCTAHOB/MEHME MPUrOBOPa Cy[ MOXET B3biC-
KaTb MpoueccyasbHble M34epXKWU. VIMK, B YaCTHOCTU, ABMSKOTCA CYMMbl, KOTOpPbIE
BbIN/IA4YMBAKOTCA aIBOKATy MO Ha3HAYEHWUIO, a TaK Xe CYyMMbl, KOTOpble MOKPbIBalOT
pacxofbl C ABKO K MeCTy NpOn3BOACTBA NPOLeCCyasbHbIX AEACTBUIA, a Tak Xe Mnpo-
YXVBaHUEM.

Ho, He nMetoT npasa B3bICKMBATL MPOLECCyaibHble U3LEPXKKN — CYMMbI, Bbl-
M/a4yeHHble 3aLMTHUKY TOrga, Koraa MMes Mecto 0TKas OT 3alUMTHUKA CO CTOPOHbI
MOL03PEBAEMOr0 UM 06BMHAEMOTO, HO OTKa3 He Obl/1 Y40BNETBOPEH CY0M. B Takom
C/lyyae 3alMTHUK y4acTBOBa/1 B MPOLECCe MO Ha3HAYeHWU0. Tak >Xe He BrpaBe B3bIC-
KaTb MpoueccyasibHble U3EPXKN B C/lyvae peabunmTaumm nuua, méo Korga nuuo
MMYLLECTBEHHO HecoCToATe/IbHO. BO BCex NOJOGHBLIX Cy4yasxX A1 BO3MeLLeHUS

MpPOLECCYanbHbIX U3AEPXKEK UCMOMb3YHOTCS CPeacTBa (eaepaibHOro 6romkeTta. Cne-

8 Ye6oTapesa M. H. MpaBo Nofo3peBaeMoro 1 06BUHSEMOr0 No/b30BATLCSH NMOMOLLBIO 3aLLUTHIKA B YrO/I0BHOM CY/0-
nponsBoacTee becnnaTHo. // AfBOKaTCcKas npakTuka. - 2015. - Ne 6.
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AyeT OTMETUTb, YTO CyA BripaBe 0CBOOOANTL OCY)XXAEHHOTO MOMHOCTLIO MK YacTUy-
HO OT ynnaTbl MPOLECCyasibHbIX U3LEPXKEK, B TOM C/ly4yae, ec/iv 3TO MOXET Cylle-
CTBEHHO OTPa3UTbCA Ha MaTepua/lbHOM MOJIOXKEHUW fIML, KOTOPble HAXOAATCA Ha
VDKAMBEHWW OCY>KAEHHOTO.

ALBOKaTbl, HOTapuycbl W Apyrve CyObeKTbl, OKasblBatolme OGecniaTHyHo
FOPUAMYECKYIO MOMOLLb, MOTYT HaJeNsaTbCA NPaBoOM y4acTBOBaTh B rOCY4apCTBEHHOM
cucTeme GecnnaTHoOl topuanyeckoit nomowun.’ B aTux cnyyasx Tpyh ajBoKaTa-
3alUMTHMKA OMnaynBaeTCs Mo ero 3asB/IEHNI0 HA OCHOBaHMWM NOCTaHOB/IEHNSA [03Ha-
BaTens, crefoBartens uam cyby mbo onpeaeneHns cyaa, B MPOv3BOACTBE KOTOPbIX
HaxoAauTcA YrosioBHOe [eno, U3 CpeacTB (pefepasibHOro Orogkera. Pasvep BO3Ha-
rpaxaeHns afBokaTa, Y4acTBYHOLLEro B Yro/I0BHOM fefe Mo Ha3Ha4YeHUto [03HaBa-
Tens, cnefoBaTens UM cyfa, CoCTaB/sfeT 3a OAMH pabounii feHb yyYacTus He MeHee
550 py6neit n He 6onee 1200 pybneir, a B HOYHOE BpeMs - B pa3Mepe He MeHee 825
py6neii n He 6onee 1800 py6neii. Pasmep BO3HarpaxaeHns agBokara, y4acTBYHOLLEr0
B YrO/I0BHOM [efle M0 Ha3Ha4YeHWo [03HaBaTe s, CiefoBaTeNid Uan cyfa, CocTaBnseT
33 OfMH [eHb Y4acTus, ABMAKOLLMIACA HepaboUunMM MpasfHUYHBLIM AHEM WU BbIXOS-
HbIM AHEM, BK/HOYas HOYHOe Bpems, He MeHee 1100 py6neir n He 6onee 2400 py6-
nen. MMpw onpegeneHnn pasMepa BO3HArpaXXAeHWs afiBoKaTa YUWUTbIBAETCA C/I0XK-
HOCTb YronoBHoro aena.

3aKOHOM MpefyCcMOTPeHbI cyvan 0653aTe/IbHOro yyactus 3awmutHuka. Ha
CTaguv NpeaBapuTeIbHOTO pacciefoBaHNA ydacTue 3alUTHUKa 0693aTe/IbHO eCcrlu:
NoAo03peBaemMblil, 06BUHAEMbI HE 0TKa3a/CcA OT 3alMTHMKA; NOL03peBaeMblil, 06BU-
HAEMbIA AB/IAETCA HECOBEPLUEHHOIETHUM; NOLO3PEBAEMbIA, 0OBUHSAEMbI B CUTY (DK-
3MYECKMX UM MCUXMYECKMX HEAOCTATKOB HEe MOXET CaMOCTOATE/IbHO OCYLLECTBATb
CBOE MpaBO0 Ha 3aluMTy; NoA03PeBaeMblil, 00BUHAEMbIV He BNafeeT A3bIKOM, Ha KOTO-

POM BeAeTCst NPOM3BO/ACTBO MO YroMOBHOMY Aeny; NMNLO 0BBUHAETCS B COBEPLLUEHNM

® defepanbHblil 3aKoH 0T 21.11.2011 Ne 324-®3 "O 6ecnnaTHO topuanyeckoii nomolm B Poccuiickoin degepaumm
(B pea. ot 28.11.2015.) // Poccwiickas raseta. — 2011.- 23 Hos6ps. - Ne 263.

0 NocTaHoBneHve MpaBuTenscTBa Poccuiickoit degepauum ot 1 aekabps 2012 r. Ne 1240 «O nopsake v pasmepe Bo3-
MELLEHMA NPOLECCYabHbIX U3LEPXKEK, CBA3AHHbLIX C NMPOM3BOLCTBOM MO YrONOBHOMY €Ny, U3AEPXEK B CBA3W C pac-
CMOTPEHMEM TPAXAAHCKOTO [ena, a TakKe pacxofoB B CBA3W C BbINOHEHWEM Tpe6oBaHuii KOHCTUTYUMOHHOrO Cyjaa
Poccwiickoin defepalymn 1 0 NPU3HaHWMKM YTPATUBLLMMM CUY HEKOTOPbIX akToB CoBeTa MuHMcTpoB PCHCP 1 [Mpasu-
TenbcTBa Poccuiickoin deaepauymnn» (B pea. oT 13.04.2016) // Poccuiickas raseta. — 2012. — 07 gekabps. — Ne 283.
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NPeCTYN/eHuns, 3a KOTOPOe MOXET ObITb Ha3HaYeHO HakasaHue B BUAE INLLEHNS CBO-
6ofbl Ha CPOK CBbllle NATHaAUATW JeT, MOXM3HEHHOe fMLIEHMe CBO6OAbI WK
CMepTHas KasHb; NOA03peBaeMblil 3asBU/1 XO4aTailCTBO O NPOU3BO/ACTBE MO YrosoB-
HOMY fefny A03HaHWUA B COKpaLLEeHHOW hopMme.

B Tex cny4asix, Korga yvactue 3aWuTHMKa 0653aTesIbHO, HO M0 KaKnuM-1n6o
NPUYMHaM OH He NpurnaLleH Nogo3peBaeMbIM, 06BUHAEMbIM NGO MO UX MOPYYEHUIO
APYTUMU NALAMK, TO OpraHbl U JO/MKHOCTHbIE ML Ha3HaYaloT 3alWUTHUKA AN y4a-
CTWA B Aene.

cxoas 13 BbILLEN3IOXKEHHOTO, yHacTue 3alMTHMUKA B YrO/IOBHOM fAene, 00y-
C/IOBMIEHO ero npoueccyabHbIM MOM0XKEHNEM, CMOCOOHOCTLIO OKa3aTb HeobXoam-
MY, a rNaBHOE - KB/IMPULMPOBAHHYIO OPUAMYECKYHO MOMOLb, 06ecneynTb TeM
caMbIM NOA03pPeBaEMOMY, 06BMHAEMOMY MPABO Ha 3aLUuTY.

1.2 MNpaBoBoOiA cTaTyC afBoKaTa B yro/IoBHOM MpoLecce

AIBOKATOM SIBMISIETCA NALLO, MOJTyYMBLLEE B YCTaHOB/IEHHOM MOPSAKe CTaTyc
aflBokaTta M npaBO OCYLLECTBNATb afBOKATCKY AeATeNIbHOCTb. AABOKaT SBNAETCA
He3aBNCKMbIM MPOGECCNOHANIbHLIM COBETHUKOM MO MPaBOBbIM BOMNPOCaM.

MpaBoBOE MOJIOXKEHME aflBOKaTa Hall/0 CBOe 3aKperjieHne He TOMbKO B
HaLUMOHa/bHbIX, HO U B MeXAyHapOo/[HbIX NPaBOBbIX akTax. MexayHapoaHoe 3aKo-
HOAATeNbCTBO 3aKPenuio 6a3oBble MOMOXKEHUS, OCHOBbLIBAsICb HA KOTOPbIX afBOKaTbl
OCYLLIECTBNAIOT CBOK AeATe/IbHOCTb. J1H060i YenoBeK BnpaBe 06paTUTLCA 3a MOMO-
b0 afBoKaTa Mo CBOEMY BblOOPY A/ MOATBEPXKAEHMSA CBOMX MpaB M 3alMTbl Ha
BCEX CTAAUAX YrosoBHON npoLeaypbl.t! JTlo6oe 1L, KOTOPOe He UMEET afjBoKaTa, B
cy4yasx, ecnvM MHTepecbl npaBocyans TPebykoT 3TOro, AO/MKHO ObiTb 06ecrneyeHo
NMOMOLLbHO afiBOKaTa, UMEOLLLEro COOTBETCTBYHOLLYHO KOMMETEHLMIO U ONbIT BEAEHWS
NoAo6HbIX Aen, YTobbl 06ecneunTb eMy APPEKTUBHYIO HOPUANYECKYHO NOMOLLL 6e3
Onnatbl C ero CTOPOHbI, ECNIN Y HErO HET HEOOXOAMMbIX CPeACTB. AIBOKATbI, OKa3bl-
Basi MOMOLLb CBOMM K/IMEHTaM NpW OCYLLEECTBIEHUI NPaBOCYANS, AO/MKHbI 406UBATL-

csi COG/MOEHMS NPaB YeNoBEKa U OCHOBHbIX CBOGO/, NMPU3HABAEMbIX HALMOHAIbHBIM

11 «OCHOBHbIE MOMOXEHUS O PONN afiBOKATOB», NMPUHSATLI BOCbMbIM KOHrpeccom OOH no npeaynpexaeHunto npecTyn-
neHunii B aBrycte 1990 r. B Hbto-Mopke. / [JOKyMeHT oduumanbHO ony6amnkoBaH He 6bin. [OCTYn U3 CNpaBOYHO-
NpaBoBOl CUCTEMbI «["apaHT».
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N MeXIyHapoAHbIM MPaBoM, M [0/HKHbI BCerja AenicTBOBaTb CBOOOAHO M HACTONYM-
BO B COOTBETCTBMM C 3aKOHOM U MPU3HAHHbIMW NPOECCMOHA/IbHLIMI CTaHAapTaMu
N 3TUYECKMMUN HOPMaMM,

[MoHATME afiBOKaTa, ero MpaBOBOe MOJIOXKEHME, MpaBa M 00A3aHHOCTU pac-
KpbiBatoTCcA B defepasibHOM 3akoHe PP «O6 aBOKATCKOIN [esATe/IbHOCTM U afiBOKa-
Type B P®». B yrosioBHOM npoLecce afiBOKaT SBNSETCS 3alUTHUKOM, TO eCTb y4yacT-
HWKOM Yro/fI0BHOIO CyAONMpOM3BOACTBA CO CTOPOHbI 3alnThl. OKa3sbiBas topuande-
CKYIO MOMOLLb, af|BOKAT y4acTBYeT B KayecTBe MpeAcTaBMTeNst Uv 3aWuTHUKA [o-
BepuTeNs B Yro/loBHOM Cyfonpou3sBoacTee. CBOe0OpasHbIM PErynsaTopoM AesdTeslb-
HOCTW NMPOMECCMOHA/IbHOW 3aLLNUTbI ABNAOTCA NpaBuia aaBoOKAaTCKOM 3TUKN Kak Kop-
MOPaTVBHbIE STUYECKME HOPMbI afIBOKATCKOro coobLiecTsa.?

ABOKaT JO/HKEH UMETb OpPAep Ha UCMOMHEHWE MOPYYEHNSs, BblaaBaeMbIiA CO-
OTBETCTBYIOLUMM afIBOKATCKUM 06pa3oBaHMeM. A[BOKAT [OMYCKaeTCsa K y4yacTuio B
Yro/IOBHOM fiefle B Ka4YeCTBe 3alMTHUKA MO NpeAbsBIeHUN YA0CTOBEPEHNS afjBOKaTa
n opaepa. Opaep — 370 eAMHCTBEHHbIV OOKYMEHT, KOTOPbIA UMEKOT MpaBo NoTpeoto-
BaTb, a pyrue e [AOKYMEHTbI, KaK HanpuMmep, cornawlieHne o6 okasaHuUn opuamye-
CKO MOMOLLM, HUKTO HEe UMeeT npasa TpeboBaTh 4715 BCTYN/EHNA afBOKaTa B efo.

Bce npaBomouns agBokaTa (POPMasibHO MOAPA3AeNAOTCS Ha HECKO/IbKO Ca-
MOCTOSATE/IbHBIX rpynn. B nepsyto rpynny BXOAAT Takue npasBa aflBoOKaTa, KOTopble
COBMafaroT C npaBaMu Apyrux nuu, y4acTByHLWMX B Aene (aenaTb 3asB/eHus, Mosb-
30BaTbCA yC/yrammy rnepeBoAyvmKa, 3asBNATb xofaTaicTea U 0TBOAblI M Ap.). Ko BTO-
PO rpynne OTHOCAT NpaBa 3alWUTHWKA, KaK YYaCTHUK C/eACTBEHHOro [AenCTBUS.
Hanpumep, 3HaKOMUTCA C NPOTOKO/1aMX CNeACTBEHHOrO AENCTBUA, AenaTb 3ameva-
HMSA N0 NOBOAY NPaBWUILHOCTK 1 NOMHOTLI 3anuceil B NPOTOKoEe. TpeTba rpynna co-
[EPXXMT MpaBa 3alUMTHMKAE, KOTOPble COBMaAatoT C rnpaBamMy NoA3alMTHOIO — UMETh
CBUAAHUS HaefMHe N KOH(UAEHUMaNbHO C MoA3alMTHbLIM, MPUCYTCTBOBATL MNPW
npeabsBNeHUN 00BUHEHUS, 3HAKOMUTCA C MaTepuanamu yronoBHoro gena n ap. M

nocnefHAa rpynna — cneyudguueckre npaea. K gaHHOR rpynne npaB MOXHO OTHECTY

12 Capmaes HO.M. Mpeaenbl NoAHOMOUMIA 3aLMTHIUKA B YFO/IOBHOM MPOLIECCE M TUMUYHbIE MPABOHAPYLLIEHNS, AONYCKa-
emMble afBokaTamMu. [LOKYMeHT ony6amMKoBaH He Gbisl. [LoCTyn 13 CNpaBoYHO-NPaBOBOM cucTeMbl «KOHCYNbTAHT NOCY.
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MnpaBo 3HaTb, B YeM 06BUHSAETCA (NOLO3PEBAETCA) ero NoA3aliMTHbIN; MpaBo Coou-
paTb HeobXxoAMMble A5 OKas3aHWs HOPUAMYECKOM MOMOLUM [0Ka3aTe/lbCTBa MyTeM
nony4yeHnst NPeaMeToB, AOKYMEHTOB U (MNIN) MHbIX CBEAEHWIA; onpoca finL, C UX Co-
rnacua n ap. Wtak, cornacHo ®3 «O6 anBoKaType M afBOKATCKOW AeATeNbHOCTM»
a|BOKaT Bnpase

1 cobupaTb CBeAeHNS, HEOOX0AUMbIE NS OKa3aHUS FOPUANYECKOW NOMOLLM;

2 ornpawumeaTb C UX cornacusa nuu, NpeanosioKMTeNIbHO BNaferoLmx NHHop-
Maumen, oTHocALWenCa K ey, No KOTOPOMY aflBOKaT OKasblBaeT HOPUANYECKYHO MO-
MOLLIb;

3 cobupatb 1 NpefcTaBNATb NPeAMETbl U LOKYMEHTbI, KOTOPble MOrYT ObITb
MPU3HaHbI BELLECTBEHHbIMU M UHBbIMU [0Ka3aTe/IbCTBaAMMU,;

4 npvBfekaTb Ha [OroBOPHOM OCHOBE CMELManUCTOB A1 PasbsCHEHUS BO-
MPOCOB, CBA3aHHbIX C OKa3aHWEM HOPUANYECKOW NOMOLLM;

5 6ecnpenATCTBEHHO BCTPeYaTbCA CO CBOMM A0BEpUTENIEM HaeauHe, B YC/O-
BUSX, 0b6ecrneymBalomnx KOHPUAEHLMaNbHOCTL (B TOM YnC/Ie B MePUOf ero coaep-
YKaHWA Nof, cTpaxkein), 6e3 orpaHNYeHns Yncna CBUAaAHNA U NX NPOLOIKUTENBHOCTY;

6 hmkcmnpoBaTtb MHGOPMaLIMIO, COAePXKaLLYOCa B MaTepuanax aena, no Koto-
pPOMY a[lBOKaT OKa3blBaeT HOPUANYECKYHD MOMOLLb, CO6MKOAas Mpu 3TOM rocyaap-
CTBEHHYIO U MHYIO OXPaHSEMYIO 3aKOHOM TalHy;

7 coBepLiatb MHble JeNCTBUA, He MPOTMBOpeYaLlme 3aKoHodaTebCcTBy Poc-
cuiickoin depaepaunn.

CornacHo BblILLIEHa3BAHHOMY 3aKOHY, aflBOKaT He Brpase:

- MPUHMMATL OT /IMLA, 0OPATMBLLEroCA K HEMY 3a OKa3aHWEM HPUAMYECKON
noMoLK, NOpPyYeHue B Clyyae, ecivi OHO UMEET 3aBelOMO He3aKOHHbIV XapaKTep;

- MPUHMMATL OT /MLA, 00PATUBLLEroCA K HEMY 3a OKa3aHWEM HpPUAMYECKON
MOMOLLM, NMOPYYEHWNE B C/lyYasXx, eC/N OH:

—VIMEET CaMOCTOATE/IbHbIA MHTEpPeC NO NpeAaMeTy COrnaweHus C
[0BEpPUTENEM, OT/IMYHBINA OT UHTEPeca AaHHOTO NNLLE;
—y4yacTBOBa/ B fiefle B KA4YeCTBe Cy/AbW, TPETENCKOro Cyabu UNn ap-

6uTpa, NocpefiHVKa, MPOKYPOpa, CNefoBaTeNs, A03HABATE s, IKCMepTa, CreLmanmcTa,
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nepeBoAYMKa, SBMSETCA MO AaHHOMY Aeny MOTepreBNUM UK CBUAETENEM, a TaKXkKe
€C/IN OH SABMISANCA AO/HKHOCTHBLIM NINLIOM, B KOMMETEHLMN KOTOPOro HaxoAmnnoch npu-
HATWE PeLleHnst B MHTepecax AaHHOro NLg;

—COCTOUT B POACTBEHHbLIX WM CEMEWMHbIX OTHOLUEHUAX C AO0/K-
HOCTHbIM INLIOM, KOTOPOE MPMHUMANIO UM NPUHUMAET yyacTue B paccnefioBaHUK
NN PacCMOTPEHUN Aena AaHHOro NNLa;

— 0Kas3blIBaeT HOPUAMNYECKYO NOMOLLb JOBEPUTENO, MHTEPECHI KOTO-
POro NPOTUBOPeYaT MHTepecam JaHHOr0 /Mua;

3 3aHMMaTb MO [eny No3uLMI0 BOMPEKM BOJE [0BEPUTENS, 3a UCK/IOUYEHNEM
C/lyyaeB, Korja aflBokaT yoexxieH B Ha/IM4mm caMooroBopa 0BepuUTens;

4 penatb Ny6/INYHbIE 3a5BNIEHNS O AOKa3aHHOCTU BMHbI OBEPUTENS, ECNN TOT
ee 0TpuLaeT;

5 pasrnawartb CBefjeHNs, COOOLLEHHbIE eMY [JOBEPUTE/IEM B CBA3M C OKa3aHW-
em rnocnegHeMy HOpUAMYECKO nomoLy, 6e3 cornacus 4oBepuTens;

6 0TKa3aTbCsA OT NPUHATON Ha cebs 3aLnThI.

3anpeLyaeTca Tak >Ke HernacHoe COTPYAHWYEeCTBO afBokata C opraHamu,
OCYLLECTB/IAOLWMNMI ONepaTUBHO-PO3bICKHYHO AeSTEe/IbHOCTb.

B 0643aHHOCTM aiBOKaTa BXOAAT YECTHOE, pa3yMHOe M A0OpPOCOBECTHOE OT-
cTavBaHMWe MnpaB M 3aKOHHbIX UHTEPECOB [0BEPUTENS BCEMM He 3anpeLleHHbIMU 3a-
KoHoZaTeNlbCTBOM Poccuitickor Pefiepaumn cpecTBamMn; MUCMNONHeHWE TpeboBaHWS
3aKoHa 006 06s3aTe/lbHOM y4acTuMM afjBOKaTa B KayeCTBe 3alUTHWMKA B Yro/I0BHOM
Cy[0NpPon3BOACTBE MO Ha3HAYeHWIO OpraHoB [03HaHWS, OpraHoB NpeaBapuUTe/IbHOro
CNeAcTBUS NN Cyaa; OKazaHue IpPUANYECKO nomoLwm rpaxaaHam Poccuinckoin de-
Aepaunm 6ecnnatHo B ciyyasx, npefycMoTpeHHbIX defepasibHbIM 3aKOHOM; Cob/to-
[ieHVe KofeKca npoeccnoHanbHOM 3TUKKM afIBOKaTa; AeACTBOBaTb UCKHOYMTENIbHO B
NHTepecax MoA3aLLMTHOrO; COrnacoBbiBaTb C NoA3aWMUTHLIM BbIOOP CPeACcTB U Cro-
CO60B 3alLMTbI; He pa3rnawlaTb CBeeHUs, COOOLLEHHbIE MY B CBSA3W C OCYLLECTB/e-
HMEM 3alUUTbI U (M) OKa3aHWEM APYro HPUANYECKON MOMOLLM 1 ap.

[Mpn OCyLLECTBNIEHMN CBOEN AeATeNbHOCTU aflBOKaT [0/HKEH PYKOBOACTBO-

BaTbCsi KogieKcoM npoeccnoHanbHO 3TUKK afiBoKaTa, KOTOPbIA yCTaHaBIMBaET 065-
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3aTeflbHble 418 KaX4Oro afBokKaTa npasu/a MnoBefeHUs Npy OCYLLEeCTBeHUW afBo-
KaTCKOI [AeAaTeNbHOCTW, OCHOBaHHbIE HA HPABCTBEHHbIX KPUTEPUAX U Tpaauumsax ad-
BOKaTypbl, Ha MeXAyHapoAHbIX CTaHAapTax U npaBuiax afBOKaTCKON npodeccuu, a
TaK)Xe OCHOBaHWS 1 NOPSA0K NPUBNEYEHMS aflBoKaTa K OTBETCTBEHHOCTW.!® CTaTbk
Kogekca roBopsr, 4to afBoKaT npu BCex 06CTOATE/IbCTBAX AO/HKEH COXPAHATb YeCTb
M LOCTOMHCTBO, NpucyLLme ero npogeccun. MpoeccnoHanbHas He3aBUCUMOCTb aj-
BOKaTa, a Takke YOeXJeHHOCTb [OBepuTensi B MOPSA0UYHOCTU, YeCTHOCTU 1 [06po-
COBECTHOCTW a/iBOKaTa SIBNATCA HEOOXOAUMBIMU YCIOBUAMMW LOBEPUS K HEMY. Af-
BOKAT [0/IKeH n3beraTb AencTBMi (6e34eMCTBUS), HanpaB/eHHbIX K NOAPbLIBY [0Be-
pus. 3noynoTpebneHve 4oBepreM HECOBMECTMMO CO 3BaHWEM afiBOKaTa.

[loBepusi K afBOKaTy He MOXET ObITb 6e3 YBEPEHHOCTU B COXPaHEeHWUW Npo-
(heccroHanbHOW TarHbl. MpodeccnoHanbHas TaHa afBokaTta (aflBOKaTCKas TauHa -
nobble CBeAEHUSA, CBA3aHHbIE C OKa3aHMEM afjBOKaTOM HOpUAMYECKOW MOMOLLM CBOe-
MYy [0BepuTento) obecrneymBaeT WUMMYHUTET [OBepuUTENs, MPeAoCTaBNeHHbIA Mo-
cnegHemy KoHcTtutyumen Poccuiickon degepauun. MNprivepoM afBOKATCKOW TaliHbl
ABNAKOTCA 3anucy MU OOKYMEHTbI, cofeprkalline MHpopMaunio O (hakte obpalleHus
[OBEPUTENSA K afBOKaTy, O XapaKTepe U COAeP>KaHUN OKa3aHHOW emy HopUAaNYECKOW
NMOMOLLYM; 3anucy NobbIX COOOLLEHHbIX aaBOKaTy CBEAEHWI M3 JIMYHOWN, CEMENHOM,
WHTUMHOM, O6LLLECTBEHHON, CNY>XXeBHOM M MHOW cepax AesTeNlbHOCTU [0BEpUTENS,
CTaBLUMe M3BECTHLIMU aABOKaTy B MPOLIECCe OKazaHUs HOPUANYECKOM MOMOLM 1 ap.
CobntoieHne npodeccnoHanbHOM TalHbl ABNSETCA 6e3yCOBHLIM NPUOPUTETOM Aes-
TefIbHOCTM afiBokaTta. CpoK XpaHeHUs TalHbl He OrpaHn4YeH BO BpemeHW. B nonHoi
Mepe pacKpbIBaeTCsA NoJOXKeHVe 06 af|BOKATCKON TalHe B BO3MOXXHOCTM aflBOKaTta U
ero foBepuTeNs BCTpevaTbCs HaequHe. VX o6LeHne OKYMEHTabHO He OPOpMASET-
CA, HUKaK HU (DMKCMpYeTCA COTPYAHMKaMM CO CTOPOHbI 0OBUHEHUS. 3aKOHOM MPSAMO
3anpeLLeHo noslyyeHve CBefeHWI, BbITEKAOLWMX 13 00LLeHNs afBoKaTa ¢ [oBepuTe-
NeM KakMm-nnbo cnocoboM: 3anpeT Ha U3bATUE Nepenuvcku, NpocnyLlBaHue nepe-

rOBOPOB, a TaK e B Pe3y/bTaTe MHbIX 0MNepaTBHO-PO3bICKHbIX MeponpusaTuii. bonee

13 Kogekc npodeccmoHanbHO 3TUKKX aaBoKaTta (NPUHAT NepBbIM BCEPOCCUICKMM Cbe3nom aasokaTos 31.01.2003) (B
pea. oT 22.04.2015) // BecTHUK deaepanbHOi Nanatel ageokaToB P®. — 2003. - Ne 2.
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TOro, aBoKaT He MOXET ObITb [OMNPOLLEH B KaYecTBe CBUAETENA O TeX 0O6CTOATE b-
CTBaX, KOTOPbIE CTa/ln eMY U3BECTHbI B CBSA3M C OKa3aHWEM UM HOPUANYECKON MOMO-
LK. DTO eLle ofHa 13 Hamboee BaXKHbIX rapaHTWin 3aWmMTbl NOA03PEBAEMOr0, 06BU-
HAEMOro M HelonyLeHNs 310yNoTPeb1eHNIA CO CTOPOHbI 06BUHEHWS.

Takum 06pa3om, y4yacTve afBokaTta - 3alWMTHWKa B YrofioBHOM fene, 06y-
C/IOB/IEHO €ro npoueccyanbHbIM NOMOXEHNEM, CNOCOBHOCTLIO OKa3aTb Heobxoam-
MYI0, @ NMaBHOE - KBaIMPULMPOBAHHYIO HOPUANYECKYHO MOMOLLb, 06ecneynTb Tem
caMbIM MoA03peBaeMoMy, 06BMHAEMOMY NPaBO Ha 3aluTy. B 3TOi CcBS3W, yyacTue
MMEHHO afBOKaTa-3allMTHMKA B YrO/N0BHOM MpoLecce ABNAETCA OAHUM M3 CPeACTB
peasmM3auMn B MOMHOM OO6beMe MpaBa Ha 3alMTy NOLO3PEeBaeMOro, 06BMHSAEMOrO,
NpPW 3TOM Cam 3alWUTHUK SBMSETCA aKTUBHbLIM YYaCTHUKOM YrOMI0BHOIO CyA0Mpoun3-

BO/CTBA.
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2 OCOBEHHOCTU YUYACTUA AABOKATA HA CTAAWW TTPEOBAPWU-
TE/IbHOI'O PACCJ/IEAOBAHNA

3aluMTa Ha CTaauun NpeaBapuTeNbHONo pacc/efoBaHns - 3T0 00YCNOBNeHHas
Han4mem 06BUHEHWS, OCHOBaHHAsA Ha 3HaHMM aIBOKATOM-3alUTHUKOM HOPM Mpasa,
0COBEHHOCTEN MX NMPUMEHEHWS MO KOHKPETHbIM KaTeropusam fen, a TakKe OCHOBaH-
Has Ha Npog)ecCMOHaIbHOM OnNbITe afBOoKaTa-3alMTHUKA U ero 4efoBbIX CrOCOOHO-
CTAX, CUCTEMA HENPOTMBOPEYaLLMX 3aKOHY, pa3HO0bpa3HbIX, HE CBOAUMBIX K O4HOMY
13 BULOB, CBOOOAHO BbIGMPAEMbIX N TBOPYECKU MPUMEHAEMbIX 3aLLMTHUKOM Ha Npo-
TSOKEHUW BCEro NpeABapuTeIbHONO paccrefioBaHWs CPeLcTB, NMPUEMOB, BO3MOXHO-
CTel, AeCTBUI, CBA3AHHbIX C [AeATeNIbHOCTHIO MO OCMapuBaHuio MO0 ONpoBepXKe-
HUIO MOLO3PEHNA NN 0BBUHEHUS U BbIACHEHWUIO OOCTOATENILCTB, OMNPaBAblBatOLLNX
06BMHAEMOro MM Mof03PeBaeMoro, WM CMAr4arLWmx MX OTBETCTBEHHOCTb IM60
0CBOOOXKAAKOLLMX NX OT TAKOBOM, MO OXPaHe JINYHBIX Y UMYLLECTBEHHbIX NpPaB U 3a-
KOHHbIX MHTEPeCOB MOLO3PeBaEMOro WaM 0OBMHAEMOro, a TakXKe MO YCTPaHEHWUHO
NN CMATYEHUIO OrPaHNYeHniA, NOPOXKAAEMbIX NMPUHYAUTENIbHbIMU MepaMu YrosoB-
HOr0 M Yro/I0BHO - NPOLIECCYya/ibHOr0 Xapakrepa.

JInyHasa 3awmTa 06BNHAEMOrO, NMOA03PEBAEMOro NepBrYHa MO OTHOLUEHUIO K
3aLiMTe npy NOMOLLM 3aLLMTHUKA. BTOPOK BMA 3aLLMTbI HE MOXET CYLLEeCTBOBaThL Ca-
MOCTOATe/IbHO, 060C06/1eHHO OT MepBoro euga. NMpaso NoAo03peBaeMoro, 06BMHSe-
MOr0 Ha 3aluTy Ha CTaguu NpeABapuTeNnbHOro paccnefoBaHus - 3TO KOMIIEKC BCeX
NpeLoCTaB/IEHHbIX MM 3aKOHOM MPOLeCCYyaslbHbIX NPas, peain3aums KOTopbIX No3Bo-
nMna 6bl UM cammMM 3 EKTUBHO 3aLUMLLATLCA, M0/1b30BaTLCSA NOMOLLBHO 3aLUTHMKA
N LUMPOKMIA KPYT NpasB caMoro 3aliMTHMKA, MO3BOMAOLWMNX eMY aKTUBHO 60POTLCA 3a
npaBa U 3aKOHHble UHTEpPEeChbl MOA3ALMTHOr0. 3aKoHOAaTe b YCTaHOBWU UCKI/OUN-
Te/lbHOe y4yacTue aflBoKaTa B KayecTBe 3alMTHMKA Ha CTaguu npeaBapuTesibHOro
paccnefoBaHus, UCKNHOYMB YYaCTME MHbIX BO3MOXHbIX 3aLLMTHUKOB Ha AaHHOM CTa-
Ann, B Lensx obecnevyeHns KeanmuumMpoBaHHOW NOMOLLIM MNoA03peBaeMoMy U 06BK-
HAEMOMY W YCTaHOB/IEHVE HEKOIO «MPO{eCcCMOHa/IbHOro PaBeHCTBa» MeXay CTOpo-

HO 06BUHEHMSI N CTOPOHOI 3aLMThI.
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2.1 CpefcTBa 3alMTbl Ha cTagumn npeaBapuTenbHONo pacc/efoBaHusA

"Pa3peLleHo BCe, YTO He 3anpeLlieHo 3aKoHOM". IMEHHO 3TO MpaBuiIo Npu-
MEHMMO K afBoKaTaM MpW OCYLLECTB/IEHUN CBOEW [eATeNIbHOCTW. YTO/I0BHO-
npoueccyanbHblil KofeKc cogepXXnT nepedeHb npas afBoKaTa-3anuTHMKa, KOTOPbIN
3aBepLUaeTCca HOPMOW, O MpaBe 3alMTHUKA MCMOMb30BaTb MHbIE HE 3anpeLleHHble
YTK P® cpefcTsa v crnocobbl 3awmtbl. 3 "O6 aBOKaTCKON AesTe/IbHOCTU U afjBO-
KaType" OnuCbIBaeT Nnpasa afBokaTa, TaK Xe 3aBepLuas popmMyIMpPoBKOI O COBepLLE-
HUM MHbIX OEACTBUIA, He MPOTMBOPeYaLLMX 3aKoHoAaTeNbCTBy P®. [lJaHHbIE HOPMbI
yKa3bIBalOT Ha TO, YTO 06a NepeyHs npaes afBoKaTa OTKPbITbIE U HE ABNAOTCA Ucyep-
MbIBaKOLWMMKN, 3HAYNT, aBOKAT BrpaBe 1UCMo/b30BaTh Te CPeACTBa 3aLLUThI, KOTOpbIe
MPSMO He 3anpeLLeHbl 3aKOHOM.

34ecb crieflyeT OTMETUTL CBOeOOpa3HOe MpoLeccyasibHOe Y TakTUYecKoe ""He-
paBeHCTBO" CTOPOH 06BMHEHWA W 3almMTbl. ECnn geaTenbHOCTL OpraHoB pacc/iefo-
BaHWA, TaKTUKa NPOBEAEHNS UMW CNEeACTBEHHBIX U UHbIX AEACTBUI 60M1ee NN MeHee
NoApPOOGHO M CTPOro pernameHTMpPOBaHbl YTOMI0BHO - MPOLECCYasibHbIM KOLEKCOM,
WNHbIM 3aKOHOAATe/IbCTBOM, BEJOMCTBEHHbIMW aKTaMu, CHabXeHbl TLATe/IbHO BbiBe-
PEHHLIMU KPUMUHAIMCTUYECKUMI PEKOMEHAALMAMM, HOCALLMMUN B MPAKTUKE MOPOi
Aaxe 06s3aTeNbHbIA XapakTtep, To, N0 eANHOAYLLIHOMY MHEHUIO U KPUMWHANNCTOB, U
NPOLIECCYaNINCTOB, TaKTUKa N METOAMKA 3aLLUWTbl B 3HAYUTENbHON YacTh MMEKOT He-
HOPMaTUBHYIO OCHOBY, T.€., HAXOAACb B MPaBOBbLIX rpaHuULax, camu rno cebe Hopma-
MW NpaBa He perynmpytotcs.t4

3aKoHO4ATENbCTBO HE COAEPXKUT ONpeaeseHns «CpeacTaa 3anThbl», MO3TOMy
KaK y4eHble, TaKk M MPaBOMpUMEHNTENIN 06paLlatoTCca K Hay4yHO NmTepaType Ans
NpPaBWIbHOIO MOHUMAHNA U YACHEHWUSA 3TOr0 MOHATUA. Tak, cpefcTsa 3awmThbl, 1UC-
nonb3yemble aflBOKaTOM B YrofioBHOM MpoOLecce, - 3T0 onpesesieHHble (hopMbl ero
Yr0/I0BHO-MPOLIECCYaIbHON AeATeNIbHOCTM MO OCYLLECTB/IEHNIO 3aLLUTbI, NMPUMEHSE-
Mbl€ B LIefIfAX 3aLMThl NPaB U MHTEPeCcoB NOLO3PeBaeMOro 1 06BUHAEMOr0, OKa3aHNA

eMy opUaNYeCcKO NOMOLLM W JOCTUXXEHUS 3aaay Yro/IOBHOIO MPOLIECCa B KOHEYHOM

14 3awnanuH J1.A. KpUMUHaNUCTVKA Kak OCHOBA pa3paboTKN TEOPETUYECKUX acMeKTOB NPOMeCCMOHaIbHON 3almUTu-
TeNbHON aedaTenbHOCTW // KpUMMHanMCTUYecKme acnekTbl MPOGecCUOHaIbHOM 3aLMTbl MO YronoBHbIM Aenam: C6. cTa-
Teil. — EkatepuHoypr - 2001. - C. 53.
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nTore.

K cpefcrtBam 3awmutbl Ha CTaguy NpeaBapuTeNibHOro pacc/iefoBaHus 3akoH
OTHOCMT:

- MpaBO Ha CBMAAHWA C NOLO3PeBaeMbIM, 0OBMHSAEMbIM GeCrpensTCTBEHHO
HaefMHe, B YCNOBMAX, 06ecneynBatoLLMX KOH(UAEHUMaNbHOCTL, 6e3 OorpaHnYeHuns
ymcna CBUAAHNIA U MX NPOAOMHKUTENBHOCTM;

- cobupatb M NpeacTaBNATb NPeaMeTbl U AOKYMEHTbI, KOTOPbIE MOTYT ObITb
NPU3HaHbl BELLECTBEHHbIMU N MHBLIMW [OKa3aTeNbCTBaMu, B MOPSAKe, YCTaHOB/EH-
HOM 3aKOHOAaTeIb,CTBOM Poccuiickoin depepaunu;

- cobupaTb CBeAeHNs, He0OX0AMMble N5 OKa3aHUs FOPUANYECKO NMOMOLLM, B
TOM YuC/e 3anpalumBaTth CpPaBKW, XapaKTePUCTUKN U NHble AOKYMEHTbI OT OpPraHoB
rocyflapCTBeHHOW BfaCTW, OpPraHoOB MECTHOro camMoynpaB/eHus, a TakKxke o06Le-
CTBEHHbIX 0ObEUHEHWIA N NHBIX OPraHn3aLuii;

- onpawumBatb C UX corniacua nuL, NPegnonoXnTensHO BageroLmx nHhop-
MaLmei, OTHOCALLEnCA K ey, N0 KOTOPOMY afBOKAT OKa3blBaeT HOPUANYECKYHO MO-
MOLLIb;

- NPUBNIEYEHNE CMELNASINCTE;

- yyacTue B CNefCTBEHHbIX AeNCTBUAX, NPON3BOAMMBIX C y4acTUEM Nogo3pe-
BaemMoro, 06BMHSAEMOr0, U 1aBaTb EMY KpaTKue KOHCY/bTaluuu;

- O3HaKOMJIEHME C AOKYMEHTaMK, KOTOpble NPeAbABASINCE U LOMHKHbI Obl-
NN NPeabABNATLCSA NOA03PEBAEMOMY, 0OBUHAEMOMY;

- 3a5BNATb X0faTalcTBa 1 0TBOARI;

- MPUHOCUTb >Kanobbl Ha AeicTBMA (6e30eCTBME) U PeLLeHns [03HaBaTenNs,
crnepoBaTens, NPoOKypopa, cyda v y4acTBOBaTb B MX PACCMOTPEHUN W paspeLLeHnn
Cyaom;

Ha n3bupaemble cpefcTBa 1 Cnocobbl 3almThl 60/bLIOE BANAHME OKa3blBaeT
No3nLMS 3alLUUTbI, T.€. NPOLEeCCya/ilbHOE BblpaXXeHWEe OTHOLLEHNS CYObEKTOB CTOPOHbI

3aLUMThI K 0GBUHEHWIO, MO03PEHNIO, COEPXKALLEro B ce6e 3alUTy B MaTeprabHOM

15 depgepanbHbIl 3aKoH 0T 15.07.1995 Ne 103-$3 "O coaepyKaHnn Nof, CTPaXKeli NOA03PeBaeMbIX 1 06BUHAEMbIX B CO-
BepLLEHMM NpecTynneHnin” (B pea. ot 22.12.2014.) // Poccuiickas raseta. — 1995. — 20 nonsd. - Ne 139
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CMbIC/Ie, OMPeaensoLLEro XapakTep 3auUTUTeNbHONM aesTenbHoCTy. 18

MHorve yyeHble nosararT, YTO afBoOKaT CBOOOAEH NPV BbI6OPe CPeAcTB U
CMoco60B 3aLMTbl, HO BO3HMKAET BOMPOC, KaKoW XapakTep AaHHOW CaMOCTOATE/IbHO-
cTW. CyLlecTByeT MHeHWe, YTO afIBOKAT MOXET ObITb abCOMOTHO U OTHOCUTENbHO
camocTosTesieH. OTHOCUTENIbHAs CaMOCTOSATE/IbHOCTbL MPOABAETCA MPU KBaIM(PMKa-
UMM OesHWs, HO U 3[eCb OYeHb BAXXHO MpefBapuTe/IbHO 06CYAWTbL BbIOUpPaeMble
CpefcTBa 1 Cnocobbl, TaKTUKY Y METOAMKY 3aLUMTbI C MOA3aWMUTHBIM. Tak Xe aaso-
KaT B 0643aTe/IbHOM MOPSAKe M3BeLLaeT 0 CBOMX AeNCTBMAX MOA3ALUMTHOrO, TaK Kak
B C/lyyae pacxoxXAeHUsi MHeHW, afiBOKaT MCMOJ/HAET BOJIO MOA3ALWMTHOro, Hanpu-
Mep, 0T3bIBaET Xanoby, NoAaHHY UM CaMUM.

Takum 06pa3om, BCA AeATeNIbHOCTb 3aLUMTHMKA Ha CTaAumn NpeaBapuTesibHOro
paccrefoBaHns CTPOUTCHA Ha 3PEeKTUBHOM MCMOMNb30BaHUM BbILLENEPEUNCIEHHbIX
CPeACTB 3aliuThl, BeAb MPU OCYLLECTB/EHUN CBOEN (DYHKUMM OH 06513aH 4YeCTHO,
A06POCOBECTHO MCMOMHATL CBOM 06A3aHHOCTK, He 3/10ynoTpebnss CBOMMMU NpOLec-
Cya/IbHbIMW MpaBamMu, BO3AEPXKMBAsACb OT MPEBbLILLEHNUA CBOUX MOHOMOYUNIA, NPOTK-
BOAENCTBMA MHTepecaM W 3afadvam CNefcTBUS, MHOW NPOTUBOMPaBHON, NNLLEHHOM
NPOJeCCMOHaIbHOr0 3TUYECKOr0 COAEPXKaHUSA, AeATeNbHOCTH.

2.2 YyacTue afiBoKaTa B 0TAe/IbHbIX CNeACTBEHHbIX AENCTBUAX

Yuactue B ClefiCTBEHHbIX [eNCTBMAX 3aLMTHMKA, He 0653aHHOCTb, a NPaso,
3aKpenseHHoe B n. 5 4. 1 cT. 53 YT1K P®, KoTopoe 3alnTHUK NCNONb3YET B UHTEpE-
cax CBOEero noAsawmnTHOro. 3alMTHUK UMeeT BO3MOXXHOCTb MPUHATL yyacTue B
CNeICTBEHHbIX [LENCTBUAX MOL03PeBaeMOro, 06BMHSAEMOr0, O NPOBEAEHUN KOTOPOro
ero yBefjOMWN CfefoBaTesb, M60 MPOBOAMMOro MO XOAaTancTBy MOLO3PEBAEMOrO,
06BUHAEMOr0, 60 Mo CO6CTBEHHOMY X0AaTancTBy. [JoNyLeHHbIN K y4acTuo B ae-
ne 3aWMTHWK BrpaBe NPUCYTCTBOBATb MPW MPOM3BOACTBE NHOOOro CeACTBEHHOMO
[e/CTBNA, B KOTOPOM MPUHMMAET y4acTue ero NoA3almTHbIA, 1 3adBsATb XodaTau-

CTBO 06 YBeJOM/IEHUN €ro 0 TakoBbIX.!” HO npu npoBeaeHUW CrneAcTBEHHOIO [Aeii-

16yKammesa P.M. HekoTopble acreKTbl COepXaHns TeOpUM 3aLLuThl OT 06BUHEHWA B YrOMOBHOM npouecce. [loknagbl 1
COOOLLEHMS Ha yYpeanTeNbHOW KoHDepeHUMn MexxayHapoaHol accoumaummn cogenctaua npasocyauto. - Cre. - 2005.
-C. 111.

17 PbixkakoB A. M. Cy6beKTbl (YUaCTHWUKM) YronoBHoro npouecca. // Aeno u cepsuc. — 2013. — C. 23
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CTBWA MOA03peBaeMoMy, 00BMHAEMOMY 06513aTe/IbHO [0/IHKHO ObITh Pa3bsACHEHO Mpa-
BO Ha 3almTy. HecobnofeHre 4aHHOrO NpoLeccyasibHoW (POpMbl NNLLAET CBEAEHNS,
MoslyyeHHble B XOAe C/eACTBEHHOro [AeNCTBUSA, npaBa Mpu3HaBaTbCA [0Ka3aTellb-
CTBaMu MO JaHHOMY YrofIoBHOMY [efly, U BNeKyT 3a C060i NMpu3HaHWe UX Heaony-
CTUMbIMMU.

CornacHo MpoTOKo/ly OCMOTpa MecTa MpOWCLLECTBUSA, B. yKasan yyacTok
MECTHOCTU W fan MOACHEHWUS Mo 06CTOATeNIbCTBAM COBEPLUEHHOrO MpPecTynieHus,
OfHaKO [laHHOe C/eiCTBEHHOE AeiCTBME ObII0 NPOBEAEHO B OTCYTCTBME 3aLUTHUKA,
nepes ero Ha4asloM rnpasa 006BUHAEMOTO B. He pasbACHANNUCH, B CBA3W C YEM B faH-
HOI YacTu (B YaCTu JaHHbIX B. nokasaHuii) NpoTOKO/T OCMOTPA MeCTa NMPOUCLIECTBMS
CY/, He MPUHUMAET, NPKU3HaBast JONYCTUMbIM B OCTa/IbHOM YacTu.®

3alWMTHMK MOXET BOCMO/Ib30BATLCS CBOVMM MPaBOM Y4acTUsA B CIeACTBEHHbIX
[e/CTBMNAX NOLO3PEBAEMOro, 06BUHAEMOrO B CNeAYHOLLMX CyYasX:

- €C/IN eCTb OCHOBaHUA COMHEBATLCA B TOM, YTO MOA3ALLMTHBIA NPy NpoBese-
HUW CNeACTBEHHbIX AENCTBMIA CMOXET CaMOCTOATE/IbHO 3alMLLiaTb CBOM 3aKOHHbIE
NHTEpech!;

- €C/IX NOSABNIAKOTCA ONaceHus, YTo NPU NPOBEAEHNN CNEeACTBEHHbIX AeACTBUIA
ero noA3awuTHOMY MOHaA0OUTLCA HOpUAMYEcKas NOMOLLb KBaSIM(IULMPOBAHHOIO
IOPUCTE;

- eCTb OCHOBaHWA onacaTtbCs BUAHUA ApYroro 06BMHAEMOro, CB1AeTeNs, no-
TepneBLUEro UM APYrux NPUCYTCTBYHOWMX NPU MPOBEAEHUN CeACTBEHHOMO Aen-
CTBUA.

YyacTve 3alMTHMKA B CNeCTBEHHbIX AeMCTBUAX, NPON3BOAMMBIX C y4acTu-
eM Nofo3peBaemMoro, 06BMHAEMOrO - 3TO A)(DeKTUBHOE CPeACTBO OCYLLECTBEHNS UM
CBOMX (PYHKLMIN Ha npefBapuTesIbHOM CneAcTsBuMu. HO npu npoBefeHUN CnefCcTBEH-
HbIX [eNCTBMI 3alMTHUK He BefeT cebs maccuBHO. JlymaeTcs, YTo afBOKaT NpUHK-
MaeT aKTMBHOE y4acThe B HUX MOCPeSCTBaM Kakux-11Mbo BONPOCOB K APYrUM y4acT-

HUKaM CNefCTBEHHOrO eliCTBUA C paspeLLeHus ceaoBaTens, 3asBieHns X04aTalicTs

18 Mpurosop 3eiickoro PaiioHHoro Cyaa Ne 1-216/14 1-216/2014 ot 30 aekabps 2014 r. Oeno Ne 1-216/14. /| Apxus
3elicKoro parioHHOro cyga.
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No NoBOAY MopsiaKa NPOBeAEHNS CNeACTBEHHOro AeNCTBUS, 3HAKOMCTBA C MPOTOKO-
NOM CNeACTBEHHOIO AEUCTBUS 1 €r0 NPUIOXKEHNSIMU U AONOSTHEHUI K HEMY.

3alUMTHMK AO0MKEH aKTMBHO y4acTBOBaTb B CNEACTBEHHbIX AECTBUAX U BCe-
MW 3aKOHHbIMW CPeACTBaMM 1 CNOCO6aMM BbINOMHATb BO3/I0XKEHHYHO Ha HEro 3agady
Mo YCTaHOBNEHWNIO 06CTOATENLCTB, OMNPaBAbIBAOLMX OBBUHAEMOrO WM CMSIryato-
LUMX ero OTBETCTBEHHOCTb. Mpu NpoBeAeHMN CNEeACTBEHHbIX [AENCTBMIA 3aLUTHUK
0653aH HabnoaaTh 3a HEYKOCHUTEIbHbIM COOMOAEHNEM MPOLECCYasIbHbIX HOPM
(06s13aTeNIbHOE NPUCYTCTBME MOHSATLIX MPY 0ObICKE; MNPY NPeAbABNEHNN AN OMO3Ha-
HUA Apyrue nuua A0MXKHbl 6bITb CXOAHbLIMU MO BHELLUHOCTM C ONO3HaBaeMbIM U T.4.).
B cnyuyae e HapyLLeHWs cnefoBaTesiemM 3aKoHa, 3alLMTHUK JO/MKEH HEMEANEHHO pe-
armpoBaTb Ha HUX, TaK KaK OHW BAMSIOT WX MOrYT NOBAMUATb Ha pe3ynbTaTbl Aei-
CTBMSA B HEFAaTMBHOM AN151 3aLLMTbl HAaNPaBNEHUN WA B TON U UHOI CTENEHW YLLe-
MWUTb IM60 OrpaHNYMTL NpaBa U 3aKOHHbIE MHTEPECbI 0OBUHAEMOr0. 3aLLUMTHUNK 065-
3aH 06paTUTb BHMMaHWE CnefoBaTensi Ha AOMNYLLEHHbIE B X0 CNeACTBEHHOrO Aeii-
CTBUSA HapYLUEHWNS, Ha COMHUTENbHOCTb A0Ka3aTe/IbCTBEHHOIO 3HAYEHUs1 MH(opMa-
LMK, NOMYYEHHON B XOAe CNeACTBEHHOrO AENCTBWS, NPOBEAEHHOIO C HapyLLUEHNEM
HopM YTIK, 1 HacToATb Ha TOM, YTOObI BCE 3TK 3amMeyaHns Oblfv OTPaXKEHbI B MpPO-
TOKO/E CNeICTBEHHOIrO AENCTBUS.

Mpy yyacTun afBoKaTa B CNEACTBEHHbIX [JEACTBMSX PEKOMEHAYETCS BECTM
3anuncb NOKasaHWii 06BUHAEMOrO, 1L, YHaCTBYHOLLMX B OYHON CTaBKe, OMO3HaHUK U
T.4. C paspeLieHmns niua, Npoun3BOASALLEro A0MPOC, LienecoodbpasHo AenaTh KCepoKo-
MUN UK HOTOKONMUM NPOLIECCYaSTbHbIX OKYMEHTOB.°

BonbLuoe 3HaueHne ans 3hheKTUBHOW 3alLLMTbl MMEET NPaBo CBMAAHMSA C Mo-
[03peBaeMbIM, 0OBMHSIEMbIM A0 MPOBEAEHMNSI CNEACTBEHHOIO AENCTBUS C LENbIO CO-
rNacoBaHus NO3nLMK 3aLUnTbl. Bo BpeMsi CBUAAHUS C AOBEPUTENEM 3aLLNUTHUK MOXET
y3HaTb TO, YEro HeT B MaTepuanax yrofioBHOro Aena, Yto o6neryaeT NOAroTOBKY K
NPOV3BOACTBY C/EACTBEHHbIX AENCTBUINA.

PacCMOTpUM Ha NpUMepe HEKOTOPbIX CHeACTBEHHbIX AEACTBMIA yyacTue aj-

19 «MeTofuyeckme peKkomeHJaLumn Nno BeAeHMIO aiBOKATCKOro Mpou3BoAcTBa» (yTeepxaeHbl CoseToM deaepanbHoi
nanatbl afBokaToB Poccuiickoii deaepauun 21 noHs 2010 r. (npoTtokon Ne5)) // BecTHUK deaepanbHOl Nanatbl afBo-
KatoB P®. — 2010. - Ne 3.
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BOKara.

[MpeabsaBnieHne 06BUHEHUSA W MPUB/EYEHNE B KadecTBe 00BMHSAeMOro. Mpwu
Ha/IMYMKN [OCTATOYHbIX 4OKa3aTeNbCTB, AaloWmnX OCHOBaHUA 4/19 06BMHEHNS nnua B
COBepLUeHUM NPecTYynseHns, cnefosare/b BbIHOCUT MNOCTaHOB/IEHNE O MPUBIEYEHUN
[AHHOro /iMua B KayectBe 06BMHAeMOro. O6GBMHEHWME [O/MKHO ObiTb MPesbAB/IEHO
NLY He no3fHee 3 CYTOK CO [HS BbIHECEHMS MOCTaHOB/IEHNS O MPUB/IEYEHUM €ro B
KayecTBe 0OBMHSEMOrO B MPUCYTCTBUM 3alMTHUKA. Creposatesib 06baBIsSeT 06BU-
HAEMOMY W €ro 3alMTHWUKY, MOCTAHOB/IEHNE O NMPUB/IEYEHNN [aHHOIO MLa B Kaye-
cTBe 00BMHSieMOro. lMpu aTom cregoBate/lb PasbACHSAET 00BMHAEMOMY CYLLECTBO
NnpeAbsABNEHHOr0 00BMHEHWSA, a TakXKe ero rpaea, YTO YAO0CTOBEPSAETCA MOAMNUCAMM
06BMHAEMOrO, ero 3alnTHMUKa 1 CiefoBaTeNst Ha MOCTAHOB/IEHNN C YKa3aHWeM [aTbl
N BPEMeHW MpeabsaBeHns 00BUHeHMSA. [pexkae BCEro, 3alMTHUK [O/HKEH 03HaKo-
MWUTLCA C NOCTAHOB/IEHWEM O MPWBEYEHNN B KayeCTBe 0OBMHAEMOrO, YACHUTL Ero
CYLLHOCTb, NPOBEPUTL COOTBETCTBME 3TOr0 MPOLIECCYa/IbHOr0 aKTa rno ¢)opme u co-
AepXXaHuo TpeboBaHMAM Yro/IOBHO-MPOLIECCYa/IbHOr0 3aKoHa. 3alMTHUK, O3HAKO-
MWBLUMCb C MOCTaHOB/IEHMEM O MPUB/IEYEHUN B KayecTBe OOBMHAEMOro, MOXET 3a-
ABUTb XOAAaTanCTBO O MepeKkBaMuKauum AeACTBUA CBOEro NoA3alMTHOro, eciu
A/19 3TOr0 UMEKTCA OCHOBAHWSA. Y 3aLLMTbl BO3HUKAET BO3MOXKHOCTb BbICKa3aTb CBOU
COOBOpaXKEHNA MO KBMPUKALMM NUHKPUMUHUPYEMOTO AedHus. 34ecb CnefyeT Tula-
Te/IbHO Pa3bsACHUTb O0OBMHSAEMOMY CYLLHOCTb MpPeLbsAB/IEHHOIO0 OOBWHEHUS B [0-
CTYMHbIX WU NOHATHBLIX MY BblPaXXEHUAX, XenaTe/IbHO 3aABUB X04aTaCTBO O Npejo-
CTaB/leHNN CBUAAHWUA C OOBMHSAEMbIM [0 MPOBeAeHMs MepBOro gonpoca rnocrne
npeabsABIeHUs 06BUHEHWS, MOCKOMbKY MepBble MOKasaHWs OOBMHAEMOrO Hepenko
HOCAT OnpefenstowWwmii XxapakTep 419 NOCTPOeHUs 3awmnTbl. Ha aToM cBUAaHUu 3a-
WMTHUKY cnefyeT obCcyauTb C OOBUHSAEMbIM CTPaTervi0 MOCTPOEHUS 3alimThbl, B
YaCTHOCTW: NpW3HaBaTh /i Ce6s1 BUHOBHLIM WIN HET B MPeLbABIEHHOM 06BUHEHWMN,
[iaBaTb /11 NOKa3aHWA Mo Aeny WK HeT, a ec/iv [aBaTb, TO Kakue.

[onpoc obenHAemoro. B cooteetcTBuM ¢ YTIK cnegoBaTesib AonpallvBaeT
06BMHAEMOro Heme[/1IeHHO Moc/ie NpeabaBIeHns eMy 06BUHeHWs. B Hayane gonpoca

cneposartesib BbIACHAET Y 006BMHSAEMOTO, MPU3HaET /I OH cebs BUHOBHbIM, YXeNaeT /n
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[aTb MOoKasaHMsi MO CYLEeCTBY MpPeabsB/IEHHON0 OOBUHEHWSA M HA KakOM f3blKe.
CMbIC/ yyacTus ajBokarta B fonpoce 06BUHAEMOro (Nnogo3peBaemMoro) COCTOUT B
TOM, YT0ObI 06eCneunTb NPOBEAEHNE AOMPOca B pamMKax 3aKoHa, He AoNyCTUTbL Npu-
MEeHeHVe B X0fe Jonpoca yrpos, rpybocTu, hm3nM4eckoro uam ncmuxmyeckoro Hacu-
N8, 3aWUTUTb 3aKOHHbIE MHTEPeCbl 06BUHSAEMOro (MoAo3peBaeMoro), crnocobCeTBo-
BaTb BbISIBMIEHNIO (haKTOB, OMpPaB/bIBaAOLLMX UM CMArYatoLWMX ero HakasaHue. Posb
afiBokara npv npou3BoACTBe AaHHOMO C/IeACTBEHHOIO AENCTBUSA Ype3Bbl4ainHO BeNn-
Ka. [lo Ha4yana gonpoca HeobXoAMMO AaTb MOA3AWMUTHOMY KOHCY/bTauuto, onpeje-
NNTb COBMECTHO C HUM Hambosee BbITOAHYHO A/19 HEro No3uuuio no aeny. Noatomy B
becefle C NOA3aLWMTHLIM TPebyeTCA He TO/bKO BbICMYLWATL €0 MbIC/IM O TOM Mpe-
CTYMHOM COObITUW, K KOTOPOMY OH MpPUYacTeH, HO M MONbITaTbCS YCTPAHUTb Hens-
GeXXHble MPOTUBOPEYNs MeXAYy ero B3rffg40M Ha Cy4dmBLIeecs U 0ObEKTMBHOW Kap-
TWUHOWN, W3BECTHOW M3 maTtepuasioB fgena. epes AONPOCOM afBOKAT MOXET BCTpe-
TUTLCSA HaefMHe C 06BUHAEMbIM M 06CYAUTL MaH 3aLMTbl Ha NPeACTOoALLEM LOMpo-
ce, B TOM 4YmnC/ie M KPyr BOMPOCOB, KOTOPble MOTYT ObITb MNOCTaB/IeHbl AOMpallnBae-
Momy. B npouecce fgonpoca afBoKaT Brpase 3afaBaTb BOMPOCHI forpallviBaeMomy U
AenaTb NMUCbMEHHbIE 3amMeyaHns Mo MOoBOAY MPaBU/ILHOCTM W MOMHOTLI 3anuce B
npoTokone. ABOKaT 3aaeT 06BMHAeMOMY (MOA03peEBaEMOMY) Takue BOMPOCHI, OT-
BETbl Ha KOTOPble OH MOXET C 60/IbLION CTeNeHbI BEPOSATHOCTM MPOrHO3MPOBATS,
KOTOpble OYyAYT BNUCLIBATLCA B BbIPpabOTaHHYIO IMHUIO 3aWUTbl U BYAYT YNy4dLllaTh
MosIoXKeHe 06BMHAEMOro, CTaBs Noj COMHeHUst 40BO/bl 06BMHEHMSA. B CBOMX MOKa-
3aHMAX 0OBMHSEMbIA BNpPaBe U3/M0XWTb CBOK BEPCUIO MPON3OLLIEALLErO, BblABUHYTb
anuoén, NPMBECTU [0BO/bI CBOE HENMPMYACTHOCTM MO0 HEBUHOBHOCTM B COBEpPLLIEH-
HOM AesHUKN, KOTopble B 0653aTe/lbHOM MOPAAKe MOA/eXaT NMPOBepKe CO CTOPOHbI
CriefioBaTenid U AO/MKHbI OblTb OMPOBEPTHYTHI. 10 OKOHYaHWMK Jonpoca crefoBaTens
0653aH 03HaKOMUTb 1 0B6BMHAEMOrO Y €ro 3allMTHMKa C NPOTOKO/I0M A0MNpoca, a fno-
CNefiHNe >xe MOTYT CAenaTb 3aMeyaHus Ha Hero. M 3aecb afBoKat CneamTt He TONbKO
3a 06ecneyeHvieM Mpas CBOEro MoA3alUMTHOr0, HO TaK e 1 3a COONI0LeHNeM opra-
HaMW NnpeaBapuTeNbHONo CeACcTBMS MPOLecCyaslbHOMo 3aKOHOAATe bCTBa.

MpoBepKa NoKasaHuii Ha MecTe. [JaHHOe CNefiICTBEHHOE AE/CTBIE NMPOBOANTCS C
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LIe/Ibl0 YCTAHOB/IEHUSI HOBbIX W MPOBEPKM UMEIOLLMXCA OOCTOATENLCTB, UMEHLLNX
3HayeHVe N5 YronoBHOro fena. HeBo3MOXKHO MPOBEPUTL NOKa3aHMA MoL03peBaeMo-
ro, 06BMHAEMOro 6e3 ero y4acTus, a COOTBETCTBEHHO BrpaBe y4acTBOBaTb N 3aLUNT-
HUK. MpoBepKa NoKasaHWn Ha MecTe UMEEeT MeCTO /IMLb B TeX CnydasX, Korfja cam
NOA3aLLMTHBIN faeT NoKasaHus, T.e. B YCNOBUAX 6ECKOHMINKTHOIO y4acTusi co CTo-
POHbI 3aWmTbl. UTaK, MU0 YKa3blBaeT MeCTO, IAe ero nokasaHus o6yayT NpoBepsTb-
CS1, paccKasblBaeT 1 AeMOHCTPMPYET AaHHble paHee NnokKasaHus, 0TBeYaeT Ha BOMNPOCh!
crnepoBatens n Apyrnx y4acTHUKOB. Mpu npoBeAeHUM [aHHOro CNefACTBEHHOro Aeit-
CTBUS, KaK 1 Npu BCeX ApYrunx, aaBokaT cneauT 3a 3aKOHHOCTbIO NPOBeAeHWS, 3a Co-
GNroAeHNEM MOMNOXEHNA 3aKOHOAATE/NIbCTBA 00 y4acTUM MOHATLIX M60 06 06s3a-
Te/IbHOM NPUMEHEHUM TEXHUYECKNX CPEACTB, NMPU 03HAKOM/IEHUW C NPOTOKO/IOM [e-
NaeT 3aMeyaHusi Ha HapyLUeHWsa npaBu COCTaB/IEHUS NMPOLLECCYa/IbHOr0 AOKYMEHTa.
Tak »e B X0fie BOCNPOM3BOACTBA COObITUMA MU AEMOHCTPALUMM KaKUX-TMOO AeACTBUIA
CMOTPUT 3a 006s3aTe/IbHbIM OTCYTCTBMEM HABOAALUMX BOMPOCOB W He [0MycKaeT
BMeLLIaTeNbCTBA B X0/ NPOBEPKMU.

OuHast cTaBKa. Llenlb 04YHOW CTaBKM — YCTPaHEHMWE CYLLECTBEHHbIX MPOTMBOPE-
YW1 B NOKa3aHMSAX paHee JOMPOLUEHHbIX UL, U BbISICHEHME MPUYMH UX BO3HUKHOBE-
HMA. BO MHOrMX cnyyasx pesynbTaTbl O4YHOM CTaBKM MMEKOT O4YeHb BaXKHOE 3Haude-
HVe. VIMEHHO npu NPOM3BOACTBE 3TOMO C/EACTBEHHONO [ENCTBUA CTAHOBUTCS ACHA
KapTuMHa MNPOU30LLIEALLIErO, U BbIACHAKOTCA, Kakue MMEHHO WMEIOLLMECH CBeAeHUs
Ob1IM NOXHbIMKW. B cootBeTcTBMM € 4. 1 cT. 192 YTIK P® cnefosaTento npefocras-
NAETCA NPaBO MPOBECTU OYHYKO CTaBKY MeXAY paHee AOMpPOLUEHHbIMW NMuamMn B
c/lyyae, eCnM B MOKa3aHWAX MOCNeAHUX, UMEKTCA CYLLECTBEHHbIE MPOTMBOPEYMS.
[ns npoBeAeHNs OYHON CTaBKM HEO6XOAMMO Cpasy HECKONbKMX YCNOBMWIA: npeaga-
PUTENbHBIN AONPOC NNLL, U MOMYyYeHWe OT HUX CBEAEHWIA, UMEIOLLMX 3HaYeHue NS
Yro/IOBHOIO fleNa, a Tak e 06s3aTe/IbHOe BbISIB/IEHME MPOTUBOPEYMIA B MOKa3aHUAX
3TUX uu,. MHnumatmea B NPOBEAEHNM OYHOM CTaBKM TaK XXe MOXET UCXOAUTb U OT
CTOPOHbI 3alUMTbI NOCPeACTBaM 3asB/IeHUsA XofaTalcTBa. ALBOKAT MOXET OKasaTb
60/bLUOE BMUAHME Ha XO[ OYHOW CTaBKM, B C/y4ae, Korja CTopoHa 06BMHEHUS A0-

nyckaeT OWW6KWU. Bbiaenss 3ajadun agBokata npv MpPOW3BOACTBE AAaHHOIO Cnej-
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CTBEHHOIO0 [eNCTBUA MOXHO BblAe/NTb CNefytoLme: 06Hapy>keHne npoLeccyasbHbIX
HapYyLLEHWIA, JOMYCKAeMbIX CTOPOHOM 0OBMHEHMS; OKa3aHMe NPaBOMEPHOro BO3MeN-
CTBMSA Ha MOTEPNEBLLEr0 UM CBUAETENS C Le/Ibi0 KOPPEKTUPOBKM MX NO3nLMKU. Tak
e 3alMTHUK Bnpase 3aaBaTb BOMPOCHI OMNMOHEHTY CBOEro NoA3aliMTHOro, HO npwu
3TOM [0/DKEH YUUTbIBATb, UTO, OH MOXET UCNO/b30BaTh CNnabble MecTa B MOKa3aHUsX
npeAcTaBUTeNIein NPOTMBOMOMOXHON CTOPOHbI, BCKPbIBaTL NPOTMBOPEUNS 1 Hecorna-
COBaHHOCTH?,

C 0f1HOI CTOPOHbI, 4O6POCOBECTHBIN CBMAETENb C MOMOLLLI OYHOW CTaBKN MO-
YKeT BOCNONIHUTbL MPO6esibl B CBOMX MOKa3aHWAX, Hanpumep, BCMOMHUTb KaKyko-11nbo
XapaKTepHyto AeTasib npousolleawero. C 4pyroi — oYHasa cTaBka AB/IAETCA BaXKHbIM
npoueccyanbHbIM CPeACTBOM, CMOCOOCTBYHOLLMM BbISIBNEHUIO /MKW B NMOKa3aHUAX He-
[A06POCOBECTHBLIX CBUAETENIEN, UTO B CBOKO O4Yepefb OyfeT TPaKTOBaTbCA B MOMb3Y
NoA3aLLMTHOrO.

OObICK. [JaHHOe CneAcTBeHHOe [ENCTBME CBA3AHO C BTOPXKEHWEM B YaCTHYHO
YXM3Hb U NOABEpPraeT OMacHOCTM TakMe HeOTbeM/IeMble eCTECTBEHHbIE KOHCTUTYLM-
OHHblE MpaBa /IMYHOCTU KaK NpaBo Ha TaliHYy YaCTHOM, IMYHOIN, CEMENHOM XKN3HN, ee
HeMpPMKOCHOBEHHOCTb. [paKTvKa MOKasblBaeT, 4TO MNPW MPOM3BOACTBE [AaHHOM0O
CNeACTBEHHOIO [ENCTBUA CYLLECTBYIOT OFPOMHbIE NPO6/IEMbI COOMIOAEHNS 3aKOHHO-
cTh. CTOPOHe 3aWuTbl BaXKHO 3HATb YCTaHOB/IEHHbIE 3aKOHOM MpaBu/ia MPon3BOA-
CTBa 00bICKa, He AONyCKaTb C/y4yaeB 3/10yrnoTpebeHnia, a B Cly4vae BbISB/IEHNA Ta-
KOBbIX, He3amef/IUTe/NIbHO pearvpoBaTh, MyTeM 006XasnoBaHWUSA AEACTBUIA CTOPOHbI
06BMHeHMA. B Lensx npoBepky 3aKOHHOCTU U 060CHOBAHHOCTW [JAHHOTO CNefCTBEH-
HOro [JenCTBMA CTOPOHA 3alUMTbl JO/MKHA 06pallaTb BHUMaHWE, B MEPBYIO O4epesb,
Ha ero Hagfexatlee npoueccyasnbHoe odopmieHne. CornacHo c1.182 YTK P®
06bICK MPOM3BOANTCA HA OCHOBaHMM NOCTAHOB/IEHWA CNeloBaTeNs, a B XXUULLE Npo-
N3BOAMTCA Ha OCHOBaHMM Cyfe6HOro peweHus. OTCYTCTBME TaKoro cyaebHoro pe-
LLIEHMSA AO/MKHO 6bITb OCHOBHbLIM AOBOAOM B Xasiobe 3alMTHUKA Mo NOBOAY 06XKano-

BaHNA Pe3ynbTaTOB TaKOro CriegCTBeHHOIo ,El|el7lCTBl/I‘r'| N NPn3HaHMA ero HegonycTn-

ki C. K BOMpoCy 0 Ka4ecTBe y4acTUs 3alUTHUKA B NPOBEAEHMM OUHOI CTaBKu. // AfjBoKaTckas raseta. — 2010. -
Ne17.-C. 10
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MbIM. %

[MOMMMO 3TOr0 OCHOBHOIO NpaBwa, afBOKaT CNeAuT 3a HEYKOCHUTE/bHbIM CO-
6nrogeHnem nHbiX HopM YTIK P®, Hanpumep, Hopmbl n.5 ¢T.182 YTIK, cornacHo Ko-
TOpOI [0 Hayana obbiCKa cnefoBaTeNlb NpeanaraeT A0O6POBO/LHO BblAaTh MOAIEXKA-
LMe M3bATUIO NpeaMeTbl, OKYMEHTbI U LEEHHOCTW, KOTOPble MOTYT MMETb 3HAYeHMe
AN19 YronoBHOro fena. Ecnv oHu BblgaHbl 1O06POBO/ILHO U HET OCHOBAHWMIA oracaTbCs
NX COKPbLITUSA, TO CNefoBaTtesb BripaBe He MPOM3BOANTL 0ObICK.

NTak, npn yyacTun B CNeACTBEHHbIX AEWCTBUSAX afBOKaT BbIMOMHAET Kak
CBOM OCHOBHble 33/ayu Mo 3awuTe MoA03PEeBaemMoro, 06BMHAEMOro, Tak U onpeje-
NEHHYIO (DYHKUMIO KOHTPO/NSA 3@ WUCMOSIHEHWEM [O/DKHOCTHLIMU NIMLAMW YTO/TIOBHO-
npoLeccyanbHOro 3aKoHoAaTe/IbCTBa.

2.3 CobupaHme 1 npeacTaB/ieHne 4OKa3aTeNlbCTB

Bonpocbkl 0 ponv 3alMTHUKA B J0Ka3blBAHUN UCCNEA0BAIMCH MHOTUMU Yue-
HbIMU-ripoLeccyanmcTami. OIHaKo BOMpPOC 06 y4acTUK 3aliMTHMKA B [OKa3blBaHWM
M O CTereHu ero akTMBHOCTM B 3TOW [eATEe/IbHOCTM B MPOLECCyasibHON HayKe BCE
eLLle OCTaeTcs akTyaslbHbIM U NMOPOXAAET pas/iMyHble cropbl. B npoueccyanbHon nun-
Tepatype CyObeKTaMu [0KasblBaHWA OObIYHO CUMTAlOT TeX Y4YaCTHMKOB MpOLecca,
KOTOpPbIE BbIMNOMHAT (DYHKLWIO YrON0BHOMO MpecnefoBaHNs UK 3alMTbl U yyacT-
BYIOT B [JOKa3blBaHWN Ha BCEM €ro MpoTSHKEHUWN, Urpas 60nee UM MeHee akTUBHYHO
pOJib B COOMpaHMK, NPOBEPKe N OLEHKE [0Ka3aTeNbCTB. MOCKO/bKY 3aLlUTHUK HECO-
MHEHHO OCYLLIECTBNAET OfAHY M3 npoueccyasbHbIX MYHKUMIA — ero n3HayvasbHoO Cre-
AYeT cunTatb CyObeKTOM [OoKasblBaHMs. OHAKO ero posib B [OKa3blBaHUM MOXET
ObITb ONpegenieHa C y4eTOM KOHKPETHOrO aHan3a CofepyXaHus 3TOW [esATesIbHO-
cTn.22

YronoBHO-NpoLeccyasibHoe [oKasbiBaHWe (MO3HaHME) Kak OCYLLECTBIAEMYHO
B YCTaHOB/IEHHOM 3aKOHOM MOPSA/AKe AesTeNlbHOCTb 3alUTHMKA NpU y4yacTum n co-
[EeACTBUAM APYrvUX OpraHoB W NnL, N0 06HapPY>KeHUIO, COBUPaHNIO J0Ka3aTeNbCTB O

Ha/in4ynn mnn OTCyTCTBUN O6IJ.I,€CTB€HHO onacHoro gesHnda, BMUHOBHOCTWU WX HEBU-

A AHanM3  yyaCTus 3aWWMTHWKA B  OTAE/bHbIX  CNEACTBEHHbIX  AelicTBusiX. [On.  pecypc] URL:
http://www.lawneed.ru/psens-1235-3.html

22 [Lleiidpep M.M. SBNSieTCA NN 3aLUMUTHUK NOSHOMPABHLIM CYyGbEKTOM /I0Ka3bIBaHKA B Yrof0BHOM npoLiecce? - Jokna-
Abl ¥ COOBLLEHMS Ha KOH(EPEHLMM 'Y ToN0BHasA KOCTMLMS: CBA3b BpeMeH". - 2010.
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HOBHOCTM /NLIA, ero COBEPLUMBLLETO, Y APYIUX 06CTOATENLCTB, UMEIOLMX 3HAYeHWe
AN19 YCTAaHOB/IEHNA UCTUHBLI 1 MPaBUIbHOIO paspeLleHns YrosiioBHoro fena. Npeg-
CTaB/feTcA 6eccrnopHbIM Cpeam aaBoOKaTCKOro coobulecTsa HeEO6X0AMMOCTb U Lefe-
CO006pPa3HOCTb OCYLLECTB/IEHUA a[BOKAaTOM rMO3HaBaTe/lbHON [AeATeIbHOCTM MO Yro-
NOBHOMY Aeny. be3 BbIACHEHUS NMOMHON KapTWHbI MPOU3O0LLEALLEr0 COBLITUS, UHBLIX
NMeoLLMX 3HaYeHne 06CTOATENbCTB, afBOKAT HE CMOXKET HM CDOPMYNNPOBATL afeK-
BaTHYIO MO3ULMIO NO AeNy, HW NpeaocTaBUTb NOA3AWMUTHOMY 3PPEKTUBHYIO 3aLn-
Ty.Z [CNaBHas 3afaya 3alMTHUKA — coGMpaTh U NPeACTaBNATL CNEACTBUIO TO/MBKO Te
[0Ka3aTeNbCTBa, KOTOpPble OnpaBAblBatOT MOA3AWMUTHOIO M CMArYaroT ero OTBeT-
CTBEHHOCTDb.

AJBOKaT-3aLLMTHMUK He MMEET MnpaBa OCYLLECTBNATb JOKa3blBaHNE B MOJTHOM
o6beme. B 4acTHOCTU, OH He y4acTBYeT B MPOBEPKE M OLEHKe [0Ka3aTe/bCTs, KOTO-
pble OCYLLECTBMAKTCA UCKNHOUNTENBHO CYAO0M, NPOKYPOPOM, C/efoBaTenieM, [03Ha-
BaTesnieM. CornacHo n. 2 4. 1 ¢T. 53 YTIK P® 3aWmMTHUK MMEET /IMLLb NPaBo cobunpatb
N NPeAcTaBnsATb AOKa3aTeNbCTBa, HEOOX0ANMbIE AN1S 0KA3aHUA HOPUAMYECKO MOMO-
WM. 3aKOH MpPAMO YKa3sblBaeT CMocobbl COOMpaHUs [0Ka3aTeNbCTB a[BOKATOM-
3alUTHUKOM MyTEM:

1) nony4yeHns nNpeaMeToB, JOKYMEHTOB U UHbIX CBEAEHWIA;

2) ornpoca N, ¢ ux cornacus;

3) uctpeboBaHNA CNpPaBOK, XapaKTePUCTMK, WUHbLIX JOKYMEHTOB OT OpraHoB
rocylapCTBeHHOM BaCTW, OpPraHoB MECTHOro CamoyrnpaBieHus, OOLECTBEHHbIX
00beIHEHMIA U OpraHn3auunin, KoTopble 06s3aHbl NPeAoCTaBNATb 3anpallnBaeMble
AOKYMEHTbI UM UX KO,

3alMTHNK MOXKET MPOM3BECTM CbEMKY MecTa MNPOMCLUECTBUSA, COCTaBUTb
MnnaH, CXeMy, 0TOOpaXKaroLLyt0 06CTaHOBKY MPOWCLUECTBUA UM UHble 0BCTOATESb-
cTBa. B nuTepartype BbICKa3aHO MHEHME O TOM, UTO, He ABMAACL AOKa3aTe/IbCTBaMMU,
OHM MOTYT ObITb NMpeAcTaBfeHbl B Cy AN 060CHOBaHMS XofaTailcTea. B cyae6How

NPaKTUKe YXXKe MMEHT MeCTO Cydan MOTUBMPOBKM XoJaTaiicTBa afjBoKaTta O npoBe-

23 Opnos A. A. Bonpocbl NPaBoBOro PerynmpoBaHunst 063aHHOCTY afiBOKaTa OCYLECTBAATL MNO3HAHUE MO YrO/I0BHOMY
N BOKATCKas NPaKTuKa. - .- Ne 4.
eny // OKaTCcKa a a.-2015.-Ne 4
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[eHUM cyaebHOro ocmMoTpa MecTa NpPOoMCLLECTBUA A/1F YCTPaHEHUs OWMOOK npu co-
CTaB/IEHNN CXEMbl, ABMIABLUENCA NPUIOXEHEM K MPOTOKO/ly OCMOTPa MecTa npowuc-
LecTms. Tak, B 060CHOBaHMe XoAaTalCcTBa aflBOKaT NpeAcTaBu caenaHHble UM go-
TOCHUMKW MecTa [OPOXKHO-TPaHCMOPTHOIO0 NPOUCLUECTBUA, U3 KOTOPLIX C/eaoBaso,
YTO NEepPeKPecToK MMeN MHOW BUA, YeM 3TO ObIN0 0TO6paXkeHO Ha cxeme. Cya xopa-
TalCTBO YAOBNETBOPUT, TO B pe3y/ibTaTe OCMOTPa OblN BbISIBNEHbI CNEeACTBEHHbIE
OLLNOKMN.

Bce cobpaHHble Mo aeny maTtepuasbl, Kakne-nnmbo AoKasaTesbCTBa, AO/MKHbI
XPaHUTLCA B TaK HasbiBaeMOM afIBOKATCKOM pgockbe. 10 aHanorum ¢ npovs3BoACcTBOM
Mo yrosioBHoOMy feny, B chepe afBOKaTypbl 3TO AB/IEHME NOYYMNI0 Ha3BaHWE afBo-
KaTCKOEe MpPOW3BOACTBO?*. BefeHMe 3TOro NpousBO/ACTBa CTaBWUT CBOEN LieNbio Mo-
MOYb af|BOKaTy B APYrvxX aHa/lorn4yHbIX Aenax. Hanpumep, 6yaet cxoxas nosuums
no geny, nnbo ofMHaKoBble CpeAcTBa AOKasblBaHMS. Kofdekc npodeccroHanbHOM
3TUKMN aflBOKaTa yKa3blBaeT Ha ACHOEe N HeABYCMbIC/IEHHOE 0003HaYeHne BCex Marte-
pranoB, BXOAALWMNX B MPOU3BO/ACTBO.

3alUTHMK, NONYUYNBLLMIA B COOTBETCTBUM C YTIK P® Te unu nHble CBeAeHWS,
MOryLLMe NOB/NATL Ha pacc/ejoBaHMe YronoBHOIO fena 1 CBUAETeNbCTBYIOLLME, KaK
npaBswo, B Nosibsy 06BMHAEMOrO, AO/MKEH 3asaBUTL [03HaBaTesNto, CNefoBaTento Co-
OTBETCTBYIOLLEE XOAaTancTBO. AZIBOKAT HE HafefleH MpPaBOM 3aKpenseHns AoKasa-
TeNbCTB. TO/ILKO B TOM C/lyyae, ecniv JO/MKHOCTHOE NINLL0, OCYLLECTB/IAOLLIEE pacce-
[0BaHVe No Aeny, NPUMeT peLleHne 06 YA0BIETBOPEHUN 3asB/IEHHOIO 3alUTHUKOM
XogarancTea 0 NPUOOLLEHVN MpPeLCTaB/IeHHbIX NPeAMETOB, AOKYMEHTOB, A0npoce
CBUAETeNeN, MPOBEAEHNN VHbIX CEACTBEHHbIX AeNCTBUIA, NONYUYeHHbIe 3alUTHUKOM
CBEAiEHMNSA, NMeloLMe 3HaUYeHNe 4ns paspeLleHmns aena, MoryT nonyynTs cTaTtyc yro-
NNOBHO-NpOLeCCya/lbHbIX 10Ka3aTeNbCTB M UCMO0/b30BaThCA B NpoLecce AoKasbiBaHUA
06CTOSATENLCTB, YKa3aHHbIX B cTaThe 73 YIK PO, 2°

Y. 2 cT. 159 YTIK P® yka3blBaeT Ha npasu/io, Npu3BaHHOe peain3oBatb

24 «MeToaMYecKre peKOMeHAALIMM NO BeAEHMIO aiBOKATCKOro Npon3BoaCcTBa» (yTBepxaeHbl CoeToM PefepanbHoii
nanatbl agBokaToB Poccuiickoin deaepaumm 21 noHs 2010 r. (npoTokon Ne5)) // BeCcTHUK defepanbHO Nanatbl afso-
KatoB P®. — 2010. - Ne 3.

25 KacaTkuHa. C.A. CyfieGHbli1 KOHTPO/Ib - FapaHTUs peannsaLy NpaBa 3allMTHIKa CobypaThb oKa3aTeNbCTBa Ha CTa-
A1y NpefBapuTeNIbHOro paccneaoBaHms. // ViHhopmaumoHHbI 6ronneTeHb Bbinyck Ne 8-9(104). - 2013.
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npasa 3alMTHMKA y4acTBOBaTb B [0Ka3blBaHWM MO YrolOBHOMY feny. Tak, 3aKOHO-
[atenb 3aKpensseT HeBO3MOXHOCTb OTKasa Ao3Hasartens, Crefosartens B [onpoce
CBUIETENEN, NPOM3BOACTBE CYAeOHOM 3KCMePTU3bl U APYrnX CNeACTBEHHbIX Aei-
CTBWIA, O KOTOPbIX MPOCUT 3aUTHUK, EC/IN B pe3y/ibTaTe UX NPoBeLeHNs MOTyT ObITb
YCTaHOB/IEHbI 0OCTOATENIbCTBA, MMEIOLLME 3HAUYEHME ANA [AHHOr0 YrosIoBHOMO Aena.
Ho Ha npakTuke BbIABNSAETCA MPaKTUYeCKas HecOCTOATE/IbHOCTb, Ge3)KM3HEHHOCTb
[AaHHON HOPMbI, & TaKXXe (paKT1Yeckass HepeaIM30BaHHOCTb Mpasa 3alUTHKa cobu-
paTb AOKas3aTenbCTBa Ha CTagun NpeaBapuTeNibHOro paccnefosaHus. He paccmarpu-
Bas MO CYLLEeCTBY A0BOMOB, U3/IOXEHHbIX B XOAaTalCcTBe, U He AaBas UM MpPaBoBOM
OL|eHKM, OCHOBHbIM aprymMeHTOM Mpu NPUHATUN PeLleHnid 06 0TKase ABNAETCH Helle-
NecoobpasHoCTb, N0 MHEHWUIO CIEACTBUSA, NPOBEAEHNS CNEACTBEHHbIX UM NPOLECCY-
aJIbHbIX [ENCTBUIA, O KOTOPbIX XOAaTanCTBYeT 3almTa.

My6nmkaumm no npobneme akTMUYeCKOro OTCYTCTBMA Y CTOPOHbI 3alMUThbl Ha
AOCY[EOHBbIX CTaaMaxX BO3MOXHOCTEN [ANS OCYLLECTBNEHMS 3MEKTUBHOW 3aLUUTbI
COAepP>XXaT MHOTOYNC/IEHHbIE NPEASIOKEHUS O HEOOXOAMMOCTU 3aKPer/eHNs B 3aKOHE
HOPMbI 06 0653aTe/IbHOM Y[0B/IETBOPEHUN NHOGOr0 3asiBIEHHOr0 CTOPOHOM 3aLLMUTI
X0faTalicTBa, HaNpPaBNeHHOro0 Ha NosyyYeHne A0Ka3aTeNbCTB MO YrosioBHOMY aAeny,?®
BBeLEeHNA [O/HKHOCTU CMeACTBEHHOrO CyAbW, KOTOPbIN OyAeT paspeLlarb xoparai-
CTBa CTOPOHbI 3aWUTbl O NPOM3BOACTBE CyAeOHON 3KCNepTU3bl, O NMPOM3BOACTBE Op-
raHOM [03HaHMS PO3bICKHbLIX Mep, HarpaB/ieHHbIX Ha YCTaHOB/IEHME OYeBUALLEB MPO-
MCLLECTBWS U Ap., B YOBNETBOPEHNM KOTOPbIX GbIN0 0TKa3aHo crefoBatenem.?’ Lle-
Nb0 3TUX NPEASIOKEHNIA ABNAETCA U3MEHEHWNE MOMOXEHNS CTOPOHbI 3aLLMTbl B JOKa-
3blBaHWUW, MpeBpalleHVe 3alWMTHMKA M3 GecnpaBHOro "npocutens™ B aKTUBHOMO
Y4YaCTHUKA Yron0BHO-NPOLECCyasibHbIX OTHOLLEHWIA, YTO B KOHEYHOM MTOre Hanpas-
NeHOo Ha obecneyeHne KOHCTUTYLIMOHHON rapaHTUM rnpasa Ha 3aliuTy U NpeoosieHne
06BUHUTENBHOIO YKIOHA Ha NPeaBapuTe/IbHOM CNefCTBUN.

Takum 06pa3om, afiBOKaT He ABMISETCA MNOHOMPaBHbLIM YYaCTHUKOM MpoLecca

[OKa3blBaHNA, OCYLLECTB/IAA /INLb OAHO U3 TPEX MPEAYCMOTPEHHbLIX 3aKOHOM ripa-

%6 CknuskoB A.H. B3aymopeiicTBe CTOPOH YrofoBHOTO Cy0NPOU3BOACTBA HA CTaAuW NpeBapuTeibHOro paccneo-
BaHus. // AgBoKaTCKas npakTuka. - 2007. - Ne 3.

27 bopoanHoBa, T.I". O6BMHEHNE 1 3aLMTa: NPo6/ieMa paBHbIX BO3MOXHOCTEN // YKypHan poccuiickoro npasa. - 2005. -
Ne 2. - C. 42.
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BOMOYMIA, & MIMEHHO OH MMEET NpPaBo NMLbL cobmpaTb [oKa3aTeNlbcTBa. TEM CaMbIM
BO3HMKAOT ONpefeneHHble NPensaTCTBUA AN CTOPOHbI 3alMTbl MPY 3aKpensieHnn
[0Ka3aTeNbCTB, TaK Kak MpaBO 3aKpensieHusi NPUHaLNeXUT AOMHKHOCTHLIM /MLaMm,
KOTOpble MOTYT, Kak YAO0BNETBOPUTb, TaK M O0TKas3aTb B Y0BNETBOPEHUN [AaHHOIO
XoaaTancTaa.

2.4 ObykanoBaHwWe JeACTBUIA U peLLeHniA cnefoBaTess

OfHMM M3 NPaBOMOYMMA a[BOKaTa-3alUNTHUKA, 3aKPEnsIEHHbIX YronoBHO-
npoueccyanbHbIM 3aKOHOAATENbCTBOM, SBMSAETCA MPaBO 06XanoBaHUS AeCTBUS
(6e30eMCTBUS) U PELLEHUS AO/MKHOCTHBIX /AL, OTBETCTBEHHbIX 3a MPOM3BOACTBO MO
yronosHomy gaeny. B cootBetcTBUM co cTaTbeit 123 YTIK PP peincteua (6e3nein-
CTBME) W PeLLEeHMs opraHa [03HaHus, [Jo3HaBaTeNs, Hadya/lbHUKa noapasaeneHus no-
3HaHWA, cefoBaTesNd, PyKOBOAMTENS CNeACTBEHHOro opraHa, NpoKypopa 1 cyga Mo-
ryT 6bITb 06XKan0BaHbl y4aCTHUKAMM YrO/0OBHOIO CYA0MPOM3BOACTBA, a TaKXKe MHbI-
MW NMUaMn B TOM YacTh, B KOTOPOW MPOM3BOAMMbIE MPOLECcCyaibHble AEACTBUA U
NPUHUMaeMble MPOLIeCCyasibHble PeLleHNs 3aTparnBaroT MX WHTepecbl. Hanpumep,
cnefoBaTe/lb BIHOCUMT NMOCTAaHOB/EHME O HA3HAYEHUWN 3KCNEPTU3bl 1 B COOTBETCTBUM
¢ YTIK P®, 0653aH 03HAaKOMUTb C HUM MOA03PEBAEMOr0, 06BUHSAEMOrO, ero 3aLnT-
HVKa, NMOTepPneBLLEro 1 ero npeactasuTens. B cnyyae, ecnn cnefoBaTeslb HE 03HAKO-
MUT BblLLEYKa3aHHbIX NNL, C BbIHECEHHbLIM MOCTaHOB/IEHMEM, OHW MMEKOT MNpaBo 06-
KanoBatb AENCTBUA CnefoBaTens, Tak Kak 6blin HapyLLEHbI UX MNpasa.

Mpn HapyLleHNN pa3yMHbIX CPOKOB YrO/I0BHOIO Cy/A0MPOM3BOACTBA B X0Ae
A0CYeOHOro Mpom3BOACTBA MO YrONI0BHOMY [Aefly afBOoKaT MOXeT 00paTuTbCA K
MPOKYPOPY WM PYKOBOAUTENHO CNEeLCTBEHHOroO opraHa ¢ »kanoboi. Mo pesynbTtartam
PacCMOTPEHUS XKanobbl NMPOKYPOP, PYKOBOAUTENb CNEACTBEHHOIO OopraHa BbIHOCUT
MOCTaHOB/IEHME O MOSIHOM WU YaCTUYHOM YA0BNETBOPEHMM »anobbl M60 06 OTKa-
3€ B ee Y/[10B/IETBOPEHNN.

[MocTaHOBNEHNS [0O3HaBaTens, crefoBaTensi, PYKOBOAUTENSA CMEACTBEHHOIO
opraHa 06 OTKa3e B BO30Y>KAeHWM YrO/I0BHOMO Aefia, 0 NPeKpaLleHnn YrosioBHOro
[iena, a paBHO MHble peLLeHns 1 aencTens (6e3nencTBue) qo3HaBaTeNs, cnefosarens,

PYKOBOAUTENS CNEACTBEHHOIO OpraHa v npoKypopa, KOTopble CrOCOOHbI MPUYNHUTD
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yuiep6b KOHCTUTYUMOHHBLIM MpaBaM 1 cBO604aM Y4YaCTHWKOB YrO/I0BHOIO Cy4onpo-
N3BOACTBA MO0 3aTPYAHUTL AOCTYN rpaXKAaH K NpaBoCyAuto, MOTyT ObITb 06)Kasio-
BaHbl B PANOHHBIN Cy[ M0 MeCTY COBEPLUEHUS AesHWS, COAEPXKALLEro NpusHaku npe-
CTYN/IEHUSA.

K WHbIM pelleHnsM 1 aeincTeusM (6e34eNCTBUI0), CNOCOOHBIM MPUYMHUTD
yuiep6 KOHCTUTYLMOHHbIM npaBaM M cBO6OJaM y4aCTHWKOB Yro/I0BHOMO Cyfomnpo-
N3BOLACTBA, CNefyeT OTHOCUTL, HanpyUMep, NOCTaHOBMEHWe 00 OTKase B Ha3HaYeHUU
3alUMTHMKa, B [OMNYCKe 3aKOHHOro npefactaBuTens, 06 n3bpaHUM MU NPUMEHEHUN K
noAo3peBaemMomMy, 06BUHAEMOMY Mep NPOLEeCCYasibHOrO NPUHYXXAEHWS.

K 3aTpygHaioWwmM JOCTyn rpaxiaH K npaBoCyAuio criefyeT OTHOCUTbL Takue
aencTems (6e3nencTeme) NMbo peLleHnst 4OMKHOCTHBIX NINL, OrpaHnu4YmBatoLLme npa-
Ba FpaXjaH Ha y4yactue B OCyleOHOM NPOM3BOACTBE MO YrosIoBHOMY fefy, KOTopble
CO34at0T rpaxXaaHUHy NPenaTcTBue 419 Aa/lbHenwWwero obpateHus 3a cyaebHon 3a-
LMTON HapyLLUeHHOro npasa. K HUM MOXHO OTHECTM, HanpuMep, 0TKa3 B Npreme Co-
06LLEEHNS O NPECTYMNNeHUM NN60 6e3eliCTBUE NMPU NMPOBEPKE 3TUX COOOLLIEHNI, OTKa3
B NMPW3HaHWM NnLa NOTEPNeBLUMM, NMOCTAHOB/EHWE O MPUOCTaHOB/IEHUM NpeaBapu-
Te/IbHOro CreAcTens U apyrve. MoaTomy 3aWMTHUKY CnefdyeT 060CHOBaTb 3aTpya-
HUTENIbHOCTb A0CTYNa 006BMHSAEMOrO K NpaBOCyAMIo, CMNOCOOHOCTb NPUYMHEHUS Bpe-
[a KOHCTUTYLMOHHbIM npaBam ¥ cBo60Jam CBOEro foBeputens. A4BOKAT MOXET No-
[iaBaTb Xanoby HernocpeACTBEHHO NPOKYPOPY, B Cy4 MO MeCTy MPOW3BOACTBA Npea-
BapUTE/IbHOTO paccnefoBaHns 160 Yepes Jo3HaBaTeNs, CnefoBarteNis Uan NpoKypo-
pa. CyfebHbI MOPALOK PacCMOTPeHUs Xanob B Xofe AocyaebHOro npomsBoACTBa
npefocTaB/sfeT afBoKaTy BO3MOXKHOCTb aKTMBHO Yy4acTBOBaTb B [OKa3blBaHUUN He3a-
KOHHOCTM MU HEeO060CHOBaHHOCTM AeicTBMiA (6e34eMCTBUA) M pPelleHns [03HaBaTens,
CcnefioBaresns, MPoKypopa.

Mo pe3ynbTataM pPacCMOTPEHUS Xanobbl Cyfbsi BBIHOCUT OAHO W3 Cliefyto-
LLLMX MOCTAHOB/EHWIA:

1 0 npusHaHUW aencTBus (6e34eNCTBUA) UMW PEeLLUEHMss COOTBETCTBYHOLLErO
[O/MKHOCTHOIO /iMLa He3aKOHHbIM WA HeoBOCHOBaHHbIM M O ero 0643aHHOCTU

YCTPaHWUTb AONYLLEHHOE HapYLLEHWE;
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2 06 0CTaB/IeHUN XKaobbl 6e3 yA0BNETBOPEHNS.

CyfebHble pelleHuMsi, NPYHUMaeMble B X04e A0CyAebHOro npovs3BoAcTBa Mo
Yro/floBHOMY Aeny, afIBOKaT BrpaBe 06)kasioBaTb B BbILLECTOSALLMIA CyA NO Npasuiam
KaccalMoHHOro npoussoacTea. Mpu aTOM cnefyeT NOMHUTL, YTO Cyf, paccMaTtpuvBa-
IOLLIMI >Kanoby Ha peLleHus, NpUHSATbIE B X04e AocyAe6HOro Npon3BoACcTBa, NpoBe-
PSET 3aKOHHOCTb, 060CHOBAHHOCTb M CMPaBef/IMBOCTb CyAeBHOro peLLeHns NuLlb B
TOW 4aCTK, B KOTOPOW OHO 06XXa/ioBaHO, M B OTHOLLEHUW TeX INL, KOTOPbIX KacaeTcs
Xasooba.

YKanoba - 310 npoueccyasibHoe CPeACcTBO 3alMThl, BXOAALLEE B apCeHas 3a-
WMTHMKA HapsAAy C MHbIMK cpefcTBaMmn cbopa foKa3aTeNbCTs, UCMO/b3yeMOe B NPo-
Liecce TaK Ha3blBaeMOro aflBOKaTCKOro paccrefoBaHusi. O6ykanoBaHWe Ha CTaguu
npeABapuUTeNbHOrO pacc/nefoBaHns npeanonaraeT NpoBeAeHMe He3aB1CUMOro afBo-
KaTCKOro paccrefoBaHmsi, HarnpaB/feHHOr0 Ha KOHTPO/b Haf, 3aKOHHOCTbIO 1 060CHO-
BaHHOCTbIO AENCTBUIA U PeLleHWIA CneloBaTens, 3aTparnBatoLLmMx NHTepecbl 06BUHS-
emoro. O6)kanoBaHue 3alMTHUKOM AEACTBUA U peLleHnA Ha CTaaun npeaBapuTenb-
HOro paccnefoBaHMs CBOAUTCS, KaK MpaBuso, K Creayowmnm AedcTBUAM: 06XKanoBsa-
HVe 0TKasa B MPOBeAeHNUM CNeACTBEHHOIO AeNCTBUA, HenpeLoCTaB/eHNe npasa y4a-
CTWSA B CNeACTBEHHOM AEACTBUN NPU MHULUNPOBAHMUM €ro 3alUTHUKOM, CUCTEMaTK-
YeCcKmMe YKIOHeHWs OT paspeLleHus xofaTancTea 0 NPoBeAeHNN CNeACTBEHHOrO Aeli-
CTBWSA, HapYLLEHWe NPaB 3alMTHMUKA, 06BMHAEMOr0 Npv NPOU3BOACTBE C/eACTBEHHO-
ro oencTems.

BaxkHOW 4na onpefeneHns NpeaenoB 06)KanoBaHUS B Cy[ HE3aKOHHbIX N He-
000CHOBaHHbIX peLleHniA cnefoBaTens, Jo3HaBaTens 06 0TKase B NPoBeAeHUM Cref-
CTBEHHbIX [ENCTBUIA, O KOTOPbIX XOAaTainCTBYeT CTOPOHA 3alUUTbI, SBNSAETCSA NpaBo-
Basi NMo3nLMSA, M3NoXeHHas B OnpegeneHun KoHcTUTyumoHHoro Cyaa P®.28 Otme-
TUB, YTO MpPaBO NOA03PEBAEMOr0, 06BMHSAEMOr0, X 3alMTHUKOB CObMpaTb U npes-
CTaBNSATb [0Ka3aTeNIbCTBa ABMSETCA OAHUM M3 BaXKHbIX MPOSABIEHWUA NpaBa AaHHbIX

YYaCTHMKOB MPOLECca Ha 3allyTy OT YrofI0BHOTO NPecnefoBaHus 1 (hopmoli peanm-

28 OnpepaeneHnn KoHcTuTyumoHHoro Cyaa P® ot 21 fekabps 2004 r. Ne 467-O // BecTHUK KOHCTUTYLMOHHOTO Cyzaa
P®.- 2005. - Ne 3.
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3aUMN KOHCTUTYLMOHHOIO MPUHUMNA COCTA3ATE/IbHOCTM WM paBHOMpPaBUA CTOPOH,
KoHCTUTYUMOHHBIN Cyp P®, ccbinascb Ha nonoxexus cT. 159 YTIK P®, ykasan, 4to
YrO/I0BHO-NPOLLECCYaSTbHbIA 3aKOH UCK/IHOYaeT BO3MOXHOCTb MPOM3BO/ILHOIO 0TKa3a
[AO/HKHOCTHBIM IULLOM MW OpraHOM, OCYLLECTBAIOLWNM NpeLBapuTesbHoe paccre-
[0BaHue, KaK B NOMYyYEHUN [OKa3aTe/bCTB, O KOTOPbLIX XOAaTaCTBYET CTOpPOHA 3a-
WMTbl, TaK U B NPUOOLLEHMN MPeACTaB/IEHHbIX et [0Kas3aTe/IbCTB K MaTepuasiam
YrofIoBHOro fAena. Takon 0TKas, Mo MHeHWUo KoHcTutyumoHHoro Cyaa P®, Bo3mo-
YXEH NNLLb B C/lyyasX, KOrA4a COOTBETCTBYHOLLEE 40Ka3aTe/lbCTBO He MMEET OTHOLLe-
HWA K Yron10BHOMY fieny, N0 KOTOPOMY BefeTcs pacc/iefjoBaHue, U He CNocobHO noj-
TBEPXXAATb Ha/iMumMe UM OTCYTCTBME COOLITUS MPECTYMN/IEHUS, BUHOBHOCTb UM He-
BWMHOBHOCTb /I1LIA B €0 COBEPLLEHNN, MHbIE 0BCTOATENLCTBA, NOA/1eXaLLe YCTaHOB-
NEeHWNI0 NpY NPOU3BOACTBE NO YroN0BHOMY [eny, Korfa AoKas3aTe/lbCTBO Kak He Co-
OTBETCTBYHOLLee TpeboBaHMAM 3aKOHa ABNSAETCA HEAONYCTUMbIM 160 Korjga 06CcTos-
TeNIbCTBa, KOTOPbIE Mpu3BaHbl NOATBEPAMTL YKa3aHHOE B XOAaTaincTBe CTOPOHbI f0-
Ka3aTeNbCTBO, Y)Ke YCTaHOB/IEHbl Ha OCHOBE A0CTAaTOYHON COBOKYMHOCTM APYrux Ao-
Ka3aTe/IbCTB, B CBA3M C YEM MCC/efoBaHME eLle OLHOro [0Ka3aTeNbCTBa C Mo3numia
MPUHLMNA Pa3yMHOCTN 0Ka3blBAeTCA N30bITOUHbIM.

Takum 06pa3oM, NpaBo 06KaoBaHWA AENCTBUM U PELLEHNIA ABNSAETCSA APKUM
NMPUMEpPOM peanin3aumm Kak KOHCTUTYLMOHHOMO MPUHLMNA MpaBa Ha 3aluTy, Tak U
HernocpeACTBEHHO TaKOro NpPUHLMNA YrofioBHOroO npoLecca Kak NpaBo Ha 06Xanosa-
Hve. B gocyaebHbIX cTagmnax yronoBHOMO npoLecca 06XkasioBaHe CY>XUT He TOJIbKO
CpeAcTBOM, 06ecneymBaroLLMM 3alUTy JIMYHBLIX UHTEPECOB Y4acTBYIOLWMX B CYL0-
MPOW3BOACTBE NINLL, HO W rapaHTVein Haunbonee 3(MEKTUBHOIO MCMOSIHEHUSA CBOUX
0653aHHOCTEN TeMU CyObEKTaMU, KOTOPbIE BOB/IEKAKOTCA B NPOLIECC OpraHamu
paccnefoBaHna 415 BbINOMHEHNS KOHKPETHbIX MPOoLeccyasibHbIX PYHKLMIA,

2.5 O3HaKoM/1eHMe C MaTepuasiamu gena

O3HaKoM/IeHVE C MaTepuasamn fiefa - 3aBepLUaroLLmin aTan npessapuTesibHO-
ro paccnefosaHusi. Ha aTom 3tane Bce maTepuasbl [efna NpefocTaBsarOTCA 3almT-
HWNKY, 06BMHSEMOMY B COOTBETCTBUM C TpeboBaHMAMMK CT. 217 YTIK. O6BUHAEMOMY,

a TakXKe €ero 3aliMTHUKY AO0/TKHbI ObITb npeabvaBieHbl BCe 6e3 NCKYEHNS MaTepuna-
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nbl gena (B MOAWMTOM M NMPOHYMEpPOBaHHOM BUfe, C COOTBETCTBYHOLLEN OMUCHIO).
MpeabaBNAOTCA TakKe BCe BELLEeCTBEHHbIE [OKa3aTeNbCTBa, MaTepuaibl 3BYKO3anu-
CW 1 BMAEO3anncn 1 Apyrve npunoxexHus K geny. Ecnm nocne 03HakoM/IEHWSA C fe-
NIOM MPOBOAWNNCL KaKue-nnbo AONONHUTENbHbIE CIEACTBEHHbIE AeCTBUA, BCE Ma-
Tepuasnbl fefia BHOBb MPeLbsBstoTCcA 418 03HaKoMeHus. CnefoBaTenb He Bripase
NPenATCTBOBaTb 3alMTHUKY B UCMO/b30BaHWN MPU 03HAKOM/IEHUN C [eN0M ayamo-
3anncyn 1 BUAEO03anucK, a Takke B U3roToB/IEHMM KOMUA MaTepuasioB 1 POTOCHUM-
KOB BeLLeCTBEHHbIX [0Ka3aTeNbCTB (4. 2 CT. 217 YTK P®).

CornacHo MeTogu4yecKMM pekoMeHZauuam Mo BeAeHUH0 alBOKATCKOro npo-
N3BOACTBA, B «Manke» afBokara 006s3aTe/lbHO LO/MKHbI HAXOAWUTLCA: KOMuKU nocra-
HOB/IEHNSA O BO30YXXJEHMM YIO/IOBHOIO [e/1a; KOMWsA MOCTaHOB/IEHUA O NMPUB/IEYEHNN
B KayecTBe 0OBMHAEMOro; KONuMM NpPOTOKO/I0B A0Npoca NoA3alMTHOro iMbo BbInuc-
KN N3 HUX; KONWUA NOCTaHOBNEHMS 06 13bpaHny Mepbl NpecevyeHns B BUAE 3aK/itoYe-
HUSA NOJ, CTPaXKy; KOMUWN BCEX 3asB/IEHHBbIX MO [efly X0L4aTalCTB U OTBETbl HA HUX;
KOMMUSi 0GBMHMTENBHOIO 3aK/HoYeHus.?

MpeabsaBneHve 06BNUHAEMOMY AJ19 03HAKOMJIEHWS MaTepuaioB Aena ABseTcs
CYLLECTBEHHOMW rapaHTMen obecrneyeHust ero npaea Ha 3awuTy. O3HaKOM/IEHME 006-
BUHSIEMOIO 1 €ro 3aWuTHMUKa C MaTeprasamu YrosioBHOro fefna ABNSeTCA Takke Of-
HUM W3 MpoueccyaibHbIX CPeACTB MPOBEPKW MONHOTLI, BCECTOPOHHOCTU U 0ObEK-
TUBHOCTM COCTOSBLLErOCS NpeABapuTeNbHOro paccriefoBaHns. Mo OKoOHYaHUK npeg-
BapuTENbHOIO paccnefoBaHms aaBokart snpase (1. 217 YTIK):

- 3HAKOMUTBLCA CO BCEMW MaTepuanamy yroioBHOro Aena, B TOM 4Yucre C Be-
LLLeCTBEHHbIMY [0Ka3aTe/IbCTBaMK1, a TaKkxe (hoTorpauamu, matepvaniamu ayamosa-
nicn n (Mnn) BMUAE03anncKu, KWHOCbEMKAMIN U MHBIMU MOJIOXKEHMSAMW K NPOTOKO1aM
CNeiCTBEHHbIX AeCTBMI. [Mpn 3TOM 3aKOH NpeaycMaTpuBaeT OAHO MCK/HOYEHUE -
3alUMTHUKY He NpefcTaBnseTcs A5 O3HAKOMJEHWUS MOCTaHOB/eHWE ChefoBatens,
BbIHECEHHOE B nopagke 4. 9 cT. 166 YTIK P,

- NOBTOPHO 06paLLaTLCA K IH060MY M3 TOMOB YrO/I0BHOIO A€Na;

29 «MeToanyecKre PeKOMEeHALMM M0 BEAEHMIO afiBOKATCKOrO Mpon3BoACTBa» (yTBepaeHbl COBETOM deaepasnbHOii
nanatbl afBokaToB Poccuiickoii depepauum 21 noHs 2010 r. (npoTtokon Ne5)) // BecTHUK deaepanbHO Nanatbl afBo-
KatoB P®. — 2010. - Ne 3.
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- BbINUCbLIBATL /10ObIE CBEAEHUA U B IIOOOM 06bEME, CHUMATL 33 CBOW CYET C
KOMUU C JOKYMEHTOB, B TOM YMC/ie C NOMOLLbIO TEXHUYECKMX CPeAcTB. 3aKkoHoAa-
Te/IbHO 3aKpen/ieHbl HEKOTOPbIE OrpaHNYeHNs B OTHOLLEHUW JOKYMEHTOB U MaTepu-
asioB, CofepXKalmnx OXpaHAemMyro 3aKOHOM TaliHy. [aHHble CBefeHWs NpefocTaBs-
I0TCA afBOKATY TO/IbKO B X0A4€e CyaebHOro pasbmparenbCcTBa,;

- 3HAKOMUTBLCA C MaTepuanamm yrosioBHOro Aena COBMECTHO C 0OBMHSAEMbIM
NN pasgenibHo (NMPY HaIMYMKM TOMIbKO XOJaTaincTBa 00BMHSAEMOrO U ero 3alTHUKA).

OO6BMHAEMOrO 1 ero 3alWuTHMKA Hesb3d OrpaHnU4YMBaTh BO BpeMeHU, Heobxo-
ANMOM A1 03HAKOM/IEHWNA C MaTepuanamn fena. Ecnv cofepykalimiics nog ctpaxen
06BUHAEMbIN 1 €ro 3aWMTHUK ABHO 3aTAMMBAlOT BPEMS 03HAaKOM/IEHUS, TO HA OCHO-
BaHUWN CyaebHOro peLueHns, NPUHUMaeMoro B Mnopsaake, nNpeaycMOTPeHHOM CT. 125
YK P®, yctaHaBNMBAETCA OnpefeneHHbld CPOK N5 03HAKOM/IEHMS C MaTepuanamm
YrosioBHOro gena. o o6uemy npasmny 03HaKOM/eHE 0O6BMHAEMOrO U 3aLLUTHUKA C
marepvianamu fefia NpoucxXoamT COBMECTHO, TaK Kak 3alMTHUK OKa3bIBAaET Npu 3TOM
IOPUANYECKYIO MOMOLb. VX pas3genibHOe 03HAaKOMJIEHMe C AeNOM LOMYyCKaeTcs npu
XoparancTee NM6o 06BUHAEMOr0, NGO 3aLLMTHNKA (HO MPU OTCYTCTBUM BO3PaXKEHNIA
CO CTOPOHbI 06BNHAEMOr0). Npn pa3gelbHOM 03HaKOM/IEHMM COCTaB/IAKOTCS pasHble
NPOTOKO/Ibl B COOTBETCTBUN €O CT. 218 YTIK P®. O3HakomneHne ¢ AesioM NpoBoanUT
cneposatenib. OH Xe yCTaHaB/NMBAET, B KAKOM MOPSALKE, KOMY U KOrAa, Kakue Toma
NPeabABAKTCA, NPU HEO6XOAMMOCTM COCTaB/AETCA rpanK O3HaKOMEHUs, HO
NpeanoXeHe 0 KOMMPOBaHWN KOHKPETHLIX MaTepuanoB [ena WCXOAUT UCKIHYU-
Te/IbHO OT a/iBOKarta 1 ero nogsalmtHoro. OHKW Bnpase NOBTOPHO (HO 40 OKOHYaHMA
O3HaKOM/IeHMS B Lie/IoM) obpallatbcs K Ntob6oMy 13 TOMOB fena. B cnyyae ecnm 06-
BUHSIEMbI W ero 3aWnTHUK 6e3 YBOXKUTE/bHBIX NMPUYMH He 03HAKOMATCA C MaTepua-
namu flena B YCTaHOB/IEHHbIA CyAOM CPOK, CnefoBaTte/lb Bnpase MPUHATL peLueHune
06 OKOHYaHUW NPOM3BOACTBA LAHHOMO MPOLECCYaslbHOro JeiCTBUS, O YeM BbIHOCUT
COOTBETCTBYIOLLEE MOCTAHOB/IEHWE U [eNnaeT OTMETKY B NMPOTOKO/IE 03HAKOM/IEHUS

06BMHSIEMOTO U ero 3alllMTHIKA C MaTepuanamMm yronosHoro aena®.

30 YronoBHo-npoLieccyasbHbIi Kogeke Poccuiickoii degepatum ot 18.12.2001 Ne 174-®3 (B pea. ot 01.05.2016) //
Poccwiickas raseta. — 2001.- 22 gekabpsi. - Ne 249,
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[Mocne 03HaKOM/IEHNA CO BCeMWU MaTepuanamu Aena 3aUTHUK AO/DKEH pe-
LUMTb BMECTe C MOA3alMTHbIM BOMPOCHI, Kacaroumecs MNpeacToAwero cyaebHoro
pasbupaTenbCTBa, a MMEHHO: HEO6XOAMMO /N BbI3blBaTb B CyAeOHbIA MPOLECC CBU-
[eTenei, 3KCNepToB U T.4. AN A0ONpoca, YTOObl NOATBEPAUTL MO3MLMIO 3aLMThI;
HeobX0AMMO N 3asB/IEHNE XOAaTancTBa O PaCCMOTPEHUN YTrOIOBHOMO fefa C yya-
CTMEM MPUCSHKHbIX 3acefartenier, B Ciy4vasx npefyCMOTPEHHbIX 3aKOHOLATeNbCTBOM;
Mo3uLM0 0O6BMHAEMOr0 O BO3MOXHOCTY MPUMEHeHMs 0c060ro nopsgaka cysebHoro
pasbupartenbCcTBa B CnyyasX, NpeaycMoTpeHHbIX CT. 314 YTIK; o npoBegeHUn npes-
BapUTeNIbHOr 0 CNyLLAHWA B cy4yaax, NpefyCcMOTPeHHbIX CT. 229 YTIK P®.

Takum 06pa3om, 03HaKOM/IEHME C MaTepuasiaMun YrosioBHOro fefa AB/seTcs
3aBepLiatoLlelt ctaavein npeaBapuTesibHOrO pacciefoBaHus, U HadaioM As1a npo-
ABWXeHna fena B cyf. OHa MMEET OYeHb BaXKHOE 3HAYeHMe A1 CTOPOHbI 3aLLUThI,
TaK KaK MMEHHO 34ecb 1 00BMHAEMOMY M €ro 3alUMTHUKY CTaHOBSATCA U3BECTHbI BCe
[ECTBNA N peLleHns CrefoBaTens, BCe BbINOJIHEHHbIE MPOLecCyasibHble U Cred-
CTBEHHble [eACTBWNA, HO cCaMOe rNMaBHOe YTO afBoKar, Npy 3HaKOMCTBE C mMaTepuana-
MW YrOI0BHOIO [ef1a, MOXET HalTW OLMOKN B paboTe CnefCTBEHHbIX OPraHoB, YTOo

MOXXET ChIrpaTh PELUAMOLLYIO PO/ib B NOCEAYHOLLEN 3aLUMTe CBOErO JOBEPUTENS.
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3AKJTKOYEHWNE

MpoaHanM31poBaB HOPMATVBHO-NPaBOBbLIE aKTbl, CMELNanbHYHO MTepartypy,
a TaK >Xe MpaBonpYMEeHUTENbHYHO MPaKTUKY, MOXXHO CAeNaTb BbIBOZ O 3HAYMMOCTU
yyacTus afjBoKarta Ha CTagum npeLBapuTeNibHOro paccieoBaHus.

YuacTue 3aWmUTHMKA B YrOfIOBHOM MPOLEecce COCTOUT B UCMOSIHEHUW BO3/I0-
YKEHHbIX Ha Hero YrosioBHO-MNpoLeccyasbHbIX 0083aHHOCTEN U peannsaumy npeao-
CTaB/IEHHbIX eMY 3aKOHOM MOSIHOMOYWIA. MpKn 3TOM yKa3aHHble 0653aHHOCTU 1 MOJI-
HOMOUMA ChopMyNMPOBaHbl TaKMM 06pa3om, YTOObI UX peann3aums crnocobcToBasia
AOCTVXKEHWNIO MOCTaB/IEHHbIX Mepeq 3alMTHUKOM 3adady. CoaepykaHne 06s3aHHOCTEN
M NOMHOMOYMI 3alMTHUKA 0OYCNOBMEHO Ha3HaYeHWEM WMHCTUTYTa 3alliuTbl B Yro-
NOBHOM MpoLecce, KOTOPOe COCTOUT B peasi3auym OCHOBOMOMAraroLmx yronoBHO-
npoueccyabHbIX MPUHLMMNOB, TakKUX KakK MNPUHUMM NpPe3yMnuuu HEBMHOBHOCTW,
MPUHLMN COCTA3ATE/IbHOCTU CTOPOH, MPUHLMMN 06ecneveHns nogo3pesaeMomMy 1 06-
BUHAEMOMY MpaBa Ha 3aluTy.

MpaBo Ha 3aWuTy - 3TO peasibHass BO3MOXXHOCTb MOSTyYeHUs KBaMPULMpO-
BaHHOW HOPUANYECKON MOMOLUM. 3aALUMTHUK [O/MDKEH CNeaUTb 3a NpaBW/bHbIM CO-
OnofeHNEM BCEX NPOLIeCCYasibHbIX MPaBWs, YTO MO3BONSET Y)Ke C MOMEHTA 3ajep-
YaHus cneguTb 3a Cob0eHEM MpaB MOA3aLLMTHOIO 1 He AOMYCKaTb B OTHOLUEHUN
Hero HapyLleHMin 3aKOHa. Y4acTue 3alMTHMKA OCTaeTCA CYLLEeCTBEHHOMW rapaHTuein
MpaB M 3aKOHHbIX MHTEPECOB 0OBMHAEMOrO B YrO/10BHOM MpoLecce.

[eicTBya Ha cTagny npeABapuTeNIbHOrO pacc/nefoBaHuns, 3alUMTHUK, UMeto-
WM CTaTyC afiBOKata, peasim3yeT CBOW MOSTHOMOYMSA BO UCMOTHEHNE BO3/TOXKEHHbIX
Ha Hero o6s3aHHOCTel. TakuM 00pa3oM, 3alUMTHUK Ha CTaguu npeaBapuTe/IbHOro
paccnefioBaHNA HageneH VMEeHHO MosHoMounamn. OBA3aHHOCTU, BO3/TOXKEHHbIE Ha
3alUMTHMKA Ha CTaAumn NpeaBapuTe/IbHOro pacc/efioBaHns, ONpPeaenatoT CogepXxaHme
NPeLoCTaB/IEHHbIX 3aWUTHUKY NOTHOMOYMIA. PaKTUYECKM, MOTHOMOUNSA 3aLLMTHUKA
NpeACTaBNAT CO60M CpeACcTBa UCMOHEHNA 0053aHHOCTEN, B CBA3WN C YEM, LO/DKHbI
paccMaTpuBaTbCA B CTPYKTYPHOM e4UHCTBE C 06A3aHHOCTAMM 3alUTHMKa. Camoi

FNaBHO 0COGEHHOCTBLI0 YYacTVs 3aLUMTHIKA Ha CTaaun NpeaBapuTeNbHOro paccre-
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[0BaHNA SBNAETCA MMMepaTMBHas HOPMa O A0MYCKe B Ka4yecTBe 3aliMTHMKa UCK/IHO-
YMTENbHO aflBoKaTa. Takue TpeboBaHWsA 3aKOHa 00YCNOB/EHbI MPeAbSB/IEHNEM 3aKO-
HoZaTeneM MOBbIWEHHbIX TPe60BaHMIN K HOPMANYECKOM MOMOLLM, OKa3blBaeMoWn af-
BOKAaTOM B YaCTHOCTW, N K AeATeNbHOCTY afiBoKaTa B LesoM. TOT (hakT, 4To npego-
CTaB/IEHHbIE 3aLLMTHMKY NpaBa [/ aABoKaTa, BCTYNUBLLErO B YroNOBHbIA NPoLEcC B
KayecTBe 3alllMTHMKA, NpeobpasytoTcs B MOHOMOUMS, MO3BOMSET 60nee AeTaslbHO
PernaMeHTMpoOBaTb AeSATENbHOCTb 3alUTHUKA Ha CTaAuW NPeaBapuUTebHOro paccre-
[0BaHNs, HanpaBMTb ee B HY>XHOE PYC/0 1 OPUEHTUPOBATbL Ha [JOCTUKEHME NOCTaB-
NEHHbIX 3aKoHoAaTesneM 3afad. 37O, B CBOK Oyepefb, NMO3BO/MISET 06eCneunTb Mak-
CUManbHO 3PEKTUBHYHO M KBA/IM(ULIMPOBAHHYHO 3aLLMTY MpaB N 3aKOHHbIX MHTEpe-
COB NNLA, B OTHOLLEHNM KOTOPOro OCYLLECTBAAETCS YrONOBHOE MpecnefoBaHne Ha
cTaguuv NpeaBapuTeNlbHOro paccnegoBaHus.

Ho BMecTe ¢ TeMm, 3aWUTHUK, peann3ys CBOM MOTHOMOUKS, CTalIKMBaeTCs CO
MHOTMMW Mpo6remMaMn 1 TPyAHOCTAMMW. Tak, Hanpumep, HEMHOIME afBOKaTbl MPU-
HMMAaKOT y4acTue BO BCEX CNEeACTBEHHbIX AENCTBUAX 6€3 MCKIHYEHUS, N BO BCEM
npouecce paccnefoBaHns. OTO 00YCNOBMEHO HELLENECO06Pa3HOCTbI0 TaKOro yuya-
CTWSA, NOCKO/MbKY CrefoBaTe/lb 4acTo 3/10ynoTpebnseT CBOMMK MNpoueccyasibHbIMU
npaBaMu 1 NPENSTCTBYET Yy4YacTMIO 3alUTHMKA BBMAY HEAOCTaTOUHOW MPaBOBOW pe-
rnameHTaLun CneAacTBEHHbIX AEACTBUIA: OTCYTCTBME 00S3aHHOCTU YBEAOMEHUS O
NPOBEAEHUN CNeACTBEHHbIX AEMCTBUIA, CUCTEMATUYECKOE HEeY0BNEeTBOPEHME XOAa-
TacTB. TaK Xe [AMCKYCCUOHHBbIM NPU3HAeTCs 1 BONPOC 06 y4yacTu afBokarta B Mpo-
Liecce [OKa3blBaHWA. [laHHbIN BONPOC 06yCoBeH HanmumneM Npobesnos B Yron0BHO-
npoueccyanbHOM 3aKOHOAATeNbCTBE, PErfaMmeHTUPYIOWEM YyyacTue 3aluTHUKA B
NOKa3blBaHUN N HanMuMe B HEM [AeKNapaTUBHBIX MOJMIOXKEHWIA, NpeaoCTaBNAOLLNX
NLWb NPaBo Ha Takoe yyacTue, 6e3 [J0/MKHOIo NPaBOBOro PerynmpoBaHns MexaHus-
Ma peanusaumm 3TOro npasa. dTa Npobnema CAyXUT NpPensTCTBUEM K peann3aunm
aIBOKaTOM CBOEI rnaBHOW PYHKLUMM 1 NPeBPaLLaeT ero B CTaTUCTa B NOAAB/SHOLLEM
60/IbLUMHCTBE CUTYaL A,

HopMbl yronoBHO-NPOLIECCYaIbHOrO 3aKOHOAATENIbCTBA MOCTEMEHHO A0MNON-

HAKOTCS U KOHKPETU3UPYIOTCS, TeEM CaMbIM CO3/aBas BCe 6o/iee AeTasbHY NpaBo-
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BYIO pernameHTaLuio Ans 3anofiHeHWst Npo6enoB B Npase, ANs 06MeryeHns ocy-
LLIECTBNEHNSA a|BOKATOM CBOMX MpaB W 00513aHHOCTEN, AN YCTPaHeHUs TPYAHOCTEN,
ABNAIOWIMXCS CNeACTBMEM HEAOCTATOUHOM AeTanmM3aLmn NOAHOMOUUI 3alUTHMKA
PaccmaTpmBas HOPMbI, MOCTEMEHHO AOMNOMHSOLLME 3aKOHOAATENbCTBO, BblAeNseTCs
TEHAEHUMS PasBUTUS HOPMOTBOPYECTBA, KaK Ha YTOUYHEHME, TaK U Ha paclUMpeHue
MONHOMOYMIA afiBOKATA Ha CTaauV NPeaBapuTEIbHOrO pPacc/eloBaHus.

TaK, YyronoBHO npoueccyanbHas AesTeNbHOCTb 3alMTHUKA BHOCUT CyLLle-
CTBEHHbIA BKM1a/, B BbINOSIHEHUE 33Aa4 Yro/OBHOMO CyA0MNPON3BO/ACTBA B LIE/IOM, U B
ob6ecneyeHne NpaB W 3aKOHHbIX UHTEPECOB ML, B OTHOLLEHUM KOTOPbIX OCYLLECTB-
NAEeTCs YronoBHOE NpecnefoBaHue, B YacTHOCTU. Ho Henb3s 3abbiBaTbh 1 O Npobine-
MaX, C KOTOPbIMU CT/IKMBAETCA aflIBOKAT NMPW OCYLLECTBNEHUM 3aLUTbI, U KOTOPbIE
NPenaTCTBYIOT eMy YeCTHO, Pa3yMHO, A0OPOCOBECTHO, KBa/IM(ULIMPOBAHHO, MPUH-
UMNMaNbHO W CBOEBPEMEHHO WCMOMHATL CBOM 0053aHHOCTW, aKTUMBHO 3allMLLaTh

npaea, CBO60AbI U MHTEPECHI I0BEPUTENEIA.
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