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PE®PEPAT

BakanaBpckas paboTa cofep>uT 57 ., 62 NCTOYHMKA.
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BBEOEHWE

Pa3BuTME POCCUIACKOTO KOHCTUTYLIMOHaIM3MA, CTAHOB/IEHWE MHCTUTYTa Npas U1
cB060OJ, B COOTBETCTBUM C MEXAYHapOAHbIMM CTaHAapTamMy CTa/IKMBAETCA CO MHO-
r’MmMn npob6siemamm, OTrOMOCKM KOTOPbIX MOPOX/AEHbI HefaBHUM COBETCKUM Mpo-
LLBIM.

[MpaBO Ha HemnmpPUKOCHOBEHHOCTb XXUNLLA ABNAETCA NO CBOEMY COAEPXKaHWIO
COLMa/IbHO-3KOHOMUYECKMM, 06ecneyrBatoLLM YeioBeKy onpeaeneHHyo HesaBucu-
MOCTb, CBOO0OAY. ITO NPaBO B HACTOSLLEE BPEMS 3aKPEN/eHO B CT. 25 KOHCTUTYUUK
P®: «>Kunuue HenpukoCcHOBEHHO. HMKTO He BrpaBse NMPOHUKATL B XXWUANLLE NPOTUB
BO/IN MPOXKMBAKOLLMX B HEM /AL, MHAYe KaK B Cly4vasax, YCTaHOBNEHHbIX (hefepasib-
HbIM 3aKOHOM, /I HA OCHOBAaHWUM CyAe6HOro peLleHms»L,

[(naBHON 3ajayeli COBPEMEHHOrO MPaBOBOIO rocyfapcTBa fBMAETCA 3almTa
npas ¥ cBOOOS Yenoseka U rpaxgaHnHa. OCHOBHbIE MOJIOXKEHNA OTPAKEHbI B TaKNX
MeXAyHapOo4HO-NPaBoBbIX [AOKYMeHTaX, Kak Bceoblyas geknapauums npas yenoBeka
1948 r.2, MexyHapoHblii NAKT 0 FPaXAAHCKUX W NOUTUYECKUX npaBax 1966 r.2,
MeX4yHapoAHbIA MakT 06 3KOHOMUMYECKUX, COLMa/IbHbIX W KY/NbTYPHbIX MpaBax
1966 r.%. MpuBeaeHNe HALMOHANBHOIO 3aKOHOAATENLCTBA B COOTBETCTBUE C MEXAY-
HapOAHbIMN HOPMamm, 0CO6EHHO B 06/1aCTU 06ecneYveHns npas 1 cBO6OL YesloBeKa U
rpaXaaHuHa, ABNSeTCA OCHOBHbIM HarpaB/ieHWEM 3aKOHOZATe/IbHOW AeAaTeNbHOCTU
rocyiapcTea 1 poCCUINCKO NPaBOBOA HAYKW.

B ycnoBusx ycyryonsoweroca oT4y>aeHns IMYHOCTM OT 0bLlecTsa BO3pac-
TaeT 3HAYMMOCTb YaCTHOW >KM3HK. [paBo Ha HEMPUKOCHOBEHHOCTb XXU/MLLA CO34aeT
HeobXoAMMbIe YC/IOBUSA A/151 OCYLLECTB/IEHNA YAaCTHOM YXU3HW B HEM, B YACTHOCTMU, CO-

30aHNs CEMbW, POXKAEHWS U BOCMMTaHWUSA AeTeld U T.A. YTONOBHO-NpaBoBas OXpaHa

1 KoHcTuTyums Poccuiickoit ®efepaumn (MPUHATA BCEHAPOAHbIM rofocoBaHreM 12.12.1993) (c y4eToMm MOMpaBoK,
BHeceHHbIX 3akoHamun P® o nornpaskax K KoHctutyumm P® ot 30.12.2008 Ne 6-PK3, ot 30.12.2008 Ne 7-PK3, oT
05.02.2014 Ne 2-®K3, oT 21.07.2014 Ne 11-PK3) // CobpaHue 3akoHoaaTenbcTa PP. 2014. Ne 31. CT. 4398.

2 Bceo6LuUas aeknapauys npas yenoseka (npuHsaTa MeHepanbHoii Accambneeii OOH 10.12.1948) // Poccuiickas raseta.
1995. Ne 67. C. 13.

3 MexayHapoaHblid MakT oT 16.12.1966 «O rpaxgaHCKUX 1 NoamMTuyeckux npasax» // BronneteHs BepxosHoro Cyaa
P®.1994. Ne 12. C. 32.

4 MexayHapoaHbIii NakT oT 16.12.1966 «O6 3KOHOMUYECKUX, COLIMANbHBIX 1 KyNbTYPHbIX Npasax» // BlonneteHs Bep-
X0BHOro Cyga P®. 1994. Ne 12, C. 13.
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HEMPUKOCHOBEHHOCTM XUNULLA OT HEe3aKOHHbIX MPOHUKHOBEHWI OrpaHnynBaeT
BMeLLaTe/IbCTBO MHbIX /ML, a TaKXKe rocyAapcTea B Cpepy YaCTHOW XKN3HW YeN0BEKa,
npoucxogawein B ero xunuwe. Crefosarte/ibHO, COBEPLUEHCTBOBaHWE Yro/I0BHO-
MpaBoBO HOPMbI, cofepykallenicsa B CT. 139 YronosHoro Kogekca Poccuinckon de-
aepaummn (ganee - YK P®), aBnsetca OCHOBHbIM CPefCTBOM, CMOCOOHbLIM MOHOLEH-
HO 06ecneunTb OXpaHy fpasa Ha HeMPUKOCHOBEHHOCTbL XuUauva. Tum 1 06ycnos-
NeHa akTyaslbHOCTb MCC/eA0BaHUS.

Llefiblo HaCTOALLEA AMNIOMHOM PaboThl SBNAETCA UCCNeL0BaHME TaKoro npe-
CTYNJIEHUS, KaK HapylleHWe HernpuKOCHOBEHHOCTM >KUMWLIA, aHan3 YrosioBHO-
MpaBoBO HOPMbI, MpeAycMaTpuBatoLLleil OTBETCTBEHHOCTb 3a 3TO MPECTYMJIEHWE,
BbISIB/IEHNE KOMNM3UIA B OTPAC/IeBOM 3aKOHOAATE/IbCTBE U BbIPabOoTKa MPes1oKeHNI
Mo NX paspeLLeHnto.

[ns 3T0ro HeO6XOANMO PELUNTL CeAyHoLLMe 3a4auKt:

- [aTb OOy XapaKTepUCTUKY MPECTYMN/eHUA NPOTUB KOHCTUTYLMOHHbIX
npas 1 CBOOO/ YesioBeKa U rpaxxaaHuHa;

- NPOCNeanTb WUCTOPUIO PasBUTUA 3aKOHOAATeNIbCTBa 00 Yro/OBHOW OTBET-
CTBEHHOCTM 3a HapyLLUeHWe HEMPUKOCHOBEHHOCTU XUNLLA;

- [aTb Yro/N0BHO-MPaBOBYH XapaKTepUCTWKY COCTasa MpPecTynneHus, npeay-
CMOTPeHHOoro cT. 139 YK P®, B 4aCTHOCTW pacCMOTPETb 0OBLEKTMBHbIE N CYyObEeKTUB-
Hble MPU3HaKN 3TOr0 COCTaBa NPeCTYnIeHNs;

- OCBETUTb NPOG/IEMbI, BO3HUKAIOLLME NPU KBATM(IUKALUN HAPYLLIEHUS HEMNPW-
KOCHOBEHHOCTM XUNNLLA.

Heob6xo0AMMoil coCTaBNAOLLEN JaHHOW AUMNIOMHOM paboTbl CTano obpalleHue
K OMbITY NPeALEeCcTBEHHMKOB, K TPyAaM TakuX BbI4AtOLLMXCA LIMBUANCTOB N Teope-
TMKOB MNpaBsa, Kak BuHokypos B.H., Kpacukos A.H., KysbmuHa WM., KypmaHoB A.C.,
NonaTkuHa H., Maukosckuii J1.I"., Ckpunko B.P., LLenectiokoB B.H. 1 ap.

OO6BeKTOM MCCNefoBaHNs ABNAKOTCA OOLLECTBEHHbIE OTHOLUEHWA, CKnafblBa-
oLMecs B MNpouecce peanus3auMy MpPaBoOBbIX HOPM, PeriaMeHTUPYOWMUX OTBET-
CTBEHHOCTb 32 HapyLLUEeHWe HEMPUKOCHOBEHHOCTM XUnLLA.

[NpegMeToM MccneaoBaHUS BbICTYNAaKOT OTeYEeCTBEHHOE Yrosl0BHOE 3aKOHO/a-
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TeNbCTBO, NpeAycMaTpuBatoLLlee OTBETCTBEHHOCTb 3a HapyLUeHue MpaBa Ha Henpw-
KOCHOBEHHOCTb XWNNULWWA, MaTepuasbl COOTBETCTBYHOLLEN NPaBOMPUMEHNTENbHOM
NPaKTUKW, KOPUANYECKaa U MHas NuTepaTypa, OTHOCALLAACA K uccnesyemon npobne-
Me.

WccnepoBaHve MNPOBOAMMIOCH HA OCHOBE [AMASIEKTUKO-MaTEPUasIMCTUYECKOM
METOA0/0rMMN, OTPAKAIOLLEN CBA3b TEOPUM U MPAKTUKW, B COOTBETCTBUM C KOTOPOWA
MPUMEHSNINCb YaCTHO-Hay4YHble MeTOAbl UCCNefoBaHUsA: (POPMasibHO-N0rMYECKUIA,
CUCTEMHO-CTPYKTYPHbIA, CTOPUKO-NPaBOBOW, CTAaTUCTUYECKMA. MEeTOA0M0r NYeCKO
OCHOBOW MCCefoBaHNs ABNAIOTCS COBPEMEHHbIE MOMOXKEHWSA TEOPUM NO3HAHWUSA CO-
LMasibHbIX NPOLECCOB M ABMNEHUI, CUCTEMHbIN NOAX0[ K U3yYeHNIO 06beKTa M Npej-
MeTa UCCef0BaHNS

HopmaTtusHyto 6a3y uccnefoBaHus coctasnim KoHcTuTyumsa Poccuiickoin de-
[epaumm, poccuiickoe YronoBHOe 3aKOHOLATeNbCTBO (KakK COBPEMEHHOe, TakK U Aeil-
CTBOBaBLLEe paHee, B TOM YMC/IE U B LOPEBOJIOLMOHHLIN nepuros). TeopeTuyeckyto
OCHOBY MCC/eA0BaHNsA COCTaBAAKOT Hay4Hble TPy/Abl OTEYECTBEHHbIX aBTOPOB B 06-
NacT YronoBHOro Nnpasa, a Takke TeopeTUYecKne 1 NpakTUYeckne paspaboTku, no-
CBALLEHHbIe npobnemam 06ecrneyeHns M OxpaHbl MpaBa Ha HENPUKOCHOBEHHOCTb
XUNuwa. AMNMPUYECKyro 6a3y MCCnefoBaHNA COCTaBNAKOT Martepuasibl CyaebHoN

NPaKTUKW.



1 NMPECTYTNEHNA MNMPOTUB KOHCTUTYUWMOHHBIX MNMPAB N CBO-
BOJ, HENOBEKA U TPAXOAHNHA T10 ¥TO/IOBHOMY 3AKOHO-
OATENBCTBY POCCUNCKOW OEANEPALINNA

1.1 O6Lwas xapaKTepucTMKa MNpPecTynsieHnin NPOTUB KOHCTUTYLMOHHbIX
npas 1 CBOOOA YesioBeKa v rpaxxiaHunHa

B cucteme rapaHTuii npaB 1 CBOOOJ, YeNOBEKa U rpaxjaHNHa BaXXHOE MECTO
3aHUMaeT MX Yro/IoBHO-NpaBoBas oxpaHa. SPPEKTUBHOCTL Yro/I0BHO-MPaBOBOM 3a-
LWMTbI 3aKOHHbIX MpaB 1 CBOOOA, IMYHOCTY 3aBUCUT He TO/IbKO OT YPOBHSA N KayecTsa
KOHCTPYMPOBaHNA COOTBETCTBYHOLLMX HOPM B 3aKOHE, HO 1 OT TOYHOIO Y MOJIHOIO NX
NMPUMEHEHNSA Ha MPaKTUKE.

YTro/I0BHO-MpaBoBas 0XpaHa KOHCTUTYLUMOHHbLIX MpaB W CBOOOJ YenoBeka U
rpaxgaHvHa UmeeT fBa acnekTa: 1) 4yeTKoe YCTaHOB/IeHME MPeLesioB U OCHOBaHWA
BMeLLaTeNbCTBAa FOCYAapCcTBa B /IMUYHYIO XKU3Hb Ye/loBeKa U KpUMUHann3aums aes-
HWIA, CYLLLECTBEHHO HapyLLAKOLWMX NHTEPeCh! 06LecTBa; 2) YCTaHOB/EHWE YrONI0BHOW
OTBETCTBEHHOCTM 3a MOCAraTe/ibCTBa, HapyLualoLwue npasa n yemnsatoLime ceobony
JINYHOCTW, FapaHTUPOBaHHble KOHCTUTYLMel PDS,

Cratbs 2 KoHCTUTYunn PP ycTaHaBNMBaeT: «YenoBek, ero npasa u csoboibl
ABNAOTCH BbICLLEA LeHHOCTbIO. Mpu3HaHue, cobntofeHNe, 3awmTa npas U CBO6OA
YenoBeKa U rpaXkaaHuHa - 06s3aHHOCTb rocygapcTea» 8. CTaTbhs 7 KOHCTUTYUUK PP
MpoBO3rfiallaeT O4MH M3 OCHOBOMONAraloLMX NPUHLMNOB AeATENIbHOCTU [EMOKpa-
TUYECKOro rocyapcrsa, CoriiacHoO KOTOpoMy CO3faHue YCnoBuiA, 06ecrneynBaroLLmx
[OCTONHYIO XXM3Hb M CBOGOAHOE pa3BUTUE YeslIOBEKA, He ABMISETCA CYrybo NMYHbIM
[ie/I0OM Camoro 4esioBeka, a BO3BOAUTCA B paHr rocyfapCTBeHHOW NonTuKK. nasa 2
KOHCTUTYL MM P® KOHKPETU3MPYeT U pa3BMBaeT NOMOXKEHMUA CT. CT. 2 U 7 O YesioBe-
Ke, ero npaeax 1 cB060/ax Kak BbICLLel LleHHOCTH'.

B cucteme rapaHTuii npaB u cBo6OA YenoBeKa N rpaxaaHMHa BaXXHOE MECTO

5 KagHukos H.I". YronosHoe npaso. O6Las n OcobeHHas YacTu: YUebHuK ans By308. M.: Fopogel, 2006. C. 402.

6 KoHcTuTyums Poccuiickoit ®efepaumn (MPUHATA BCEHAPOAHLIM rofocoBaHneM 12.12.1993) (C yyeToM MOMpPaBsoK,
BHeCeHHbIX 3akoHamun P® o nonpaekax K KoHctutyumm PO ot 30.12.2008 Ne 6-PK3, ot 30.12.2008 Ne 7-®K3, oT
05.02.2014 Ne 2-®K3, oT 21.07.2014 Ne 11-dK3) // CobpaHue 3akoHogaTenscTea PP, 2014, No 31. Ct. 4398.

" NHoramoBa-Xeraii J1.B. YronosHoe npaso Poccuiickoii ®eaepauun. OcobeHHas yacTb: yuyebHUK. M3a. nenp. v aon.
M.: KOHTPAKT, MUH®PA-M. 2006. C. 114.
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3aHMMaET UX YronoBHO-NpaBoBast oxpaHa. CtaTbst 2 YK P®® cTaBuT 3Ty 3agady Ha
nepBoe MecTo. B COOTBETCTBUM C Hell B CT. CT. 136 - 149 YK P® ckasaHo, Kakue 06-
LLLeCTBEHHO OrMacHble AeAHUSA MPU3HAKTCA NPeCTYNNeHUAMU NPOTUB KOHCTUTYLMOH-
HbIX NpaB 1 CBO6OA, Ye/ioBeKa 1 rpaXkaaHuHa.

[MpecTynneHns NpoTMB KOHCTUTYLUMOHHBLIX MPaB M CBOOOL YenoBeka U rpax-
AaHVHa 3akpenseHsbl B 1. 19 YK P®. OHa BKtoYaeT B cebs 18 cTtateil. bonblumH-
CTBO COCTaBOB MPECTYMN/IEHWNIA OTHOCATCA K MPECTYMN/IEHNAM HebOo/bLION U CpeaHel
TSXKeCTU. JIMwb ABa cocTasa MPECTYMN/IEHNA OTHOCATCH K KATEropum THKKUX (4. 3 CT.
144 n u. 3 cT. 146 YK P®). Oco60 TXKKME NPeCTyn/eHNs 0TCYTCTBYHOTY,

KOHCTUTYUMOHHbIE MpaBa U CBOOOAbLI YeNOBEKA M FPaXAaHWHA OXPaHAKTCH
HOpMamu He To/IbKO . 19 YK P®, no3ToMy ee Ha3BaHME MOXKHO CYMTaTb B HEKOTO-
POM CMbIC/IE YCMOBHbIM. [/1 OXpaHbl HEKOTOPbLIX rapaHTMPOBaHHbIX KOHCTUTYLMEN
P® npaB 1 cB060[ 3aKoHOAaTeNb CO3A4asl caMoCTosTeNIbHble rnasbl YK P®. Tak,
OXpaHe >XXM3HWN 1 300p0BbA NOCBALLEHA . 16, oxpaHe cBoboAb! - rn. 17, oXpaHe OT-
HOLLEHWN COGCTBEHHOCTU - /1. 21 YK P® u ap.

PoAoBbIM 06bEKTOM MPECTYNIEHWNIA, OTHOCALLMXCA K 1. 19 YK P®, ucxoas u3
mecTa rnaebl B cucteme OcobeHHoM Yyactn YK P®, aBnat0TCA 00LECTBEHHbIE OTHO-
LLIEHWA M0 NOBOAY 06ecneyveHns HOPMasIbHOro0 PYHKLNOHMPOBAHNA IMYHOCTH.

BnaoBbiM 06bEKTOM BbICTYMatOT 0OLLECTBEHHbIE OTHOLLEHWS, 0becneynBato-
LMe 0XpaHy KOHCTUTYLMOHHbIX MpaB 1 CBOOO/ YenoBeKa 1 rpakaaHuHa.

HenocpeacTBeHHbI 0ObEKT OnpeaenseTcs CofepXkaHneM KOHKPETHbIX rapaH-
TUPOBaHHbIX KOHCTUTYLMen PP npas 1 cBOOOA YenioBeka U rpaxjaHnHa, oxpaHse-
MbIX TOW UM NHO HopMoiWA . 19 YK PO,

JononHutensHbIM 06beKTOM (4. 2 CT. 142 u cT. 143, u. 2 cT. 139, n. «a» 4. 2
CT. 141, u. 3 cT. 144 YK P®) BbICTynaeT 340p0Bbe NoTepnesLUlero, a no 4. 2 cr. 143
YK PO® - ero »u3Hb. CornacHo 4. 2 c1. 142 n 4. 3 cT. 144 YK P® f0n0/HUTENbHbIM
00BEKTOM MOTYT BbITb OTHOLLEHNSA COOCTBEHHOCTH.

MoTepneBLUNM, KakK NpaBu/o, NPU3HaeTCs N060e NULO: rpaxXaaHnH Pd, nHo-

8 YronoBHbI Koaeke Poccuiickoii degepatium oT 13.06.1996 Ne 63-®3 (8 pea. ot 01.05.2016) // CobpaHue 3aKoHOAA-
TenscTea P®. 1996. Ne 25. CT. 2954,
° Cynaypos ®.P. YronosHoe npaso Poccuun. OcobeHHas YacTb: yuebHuK. M.: CTaTyT, 2012. C. 96.
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CTpaHHbIN rpaxaaHuH unu nnuo 6e3 rpaxaaHcTea. CornacHo CT. CT. 141 n 149 YK
P® 1M MOXeT ObITb NMNLLb rpaXkaaHNH P®D, Tak Kak B COOTBETCTBUM CO CT. CT. 31 1 32
KoHcTuTtyumm P® nuwb rpaxgaHe PO mmeroT npaBo cobmpaTbcs MUMPHO, 6e3 opy-
XNA, NPOBOAUTL COBPaHUSA, MUTUHIM N AEMOHCTPALUK, LLECTBUA U MUKETUPOBAHME,
n36mpaTb M ObITb M36PAHHBIMK B OpraHbl rocyfapCTBEHHOW BACTU U OpraHbl MecT-
HOro camoynpaB/ieHus, yuacTBoBaTb B pediepeHayme’?,

CTOuT cKazaTb O TOM, YTO MpeAMeT MPeCcTyn/eHNs yKa3aH B KayecTBe KOH-
CTPYKTUBHOIO Npu3HaKa psaa coctaBoB npectynneHns (cT. cT. 137, 138.1, 140, 142,
142.1, 145.1, 146, 147 YK P®).

OO6beKTUBHaA CTOPOHA NPECTYN/IEHNIA NPOTUB KOHCTUTYLMOHHbIX MpaB 1 CBO-
60/ YenoBeKa 1 rpaxaaHnHa MOXET ObITb BbIpaXXeHa Kak B (hopMe AeCTBUI, Tak U B
(hopme 6e3aencTens. Npn aTom B (hopMe AENCTBUIA MOXET ObITb COBEPLLEHO /1t060E
N3 NPECTYN/IEHNI, NPeayCMOTPEHHbIX 1. 19 YK P®. OTaenbHble NPECTYNIEHNS MO-
ryT 6bITb COBEPLUEHBLI U B (hopMe 6e3aeincTBms. K HUM OTHOCATCS CcriefytoLume cocTa-
Bbl NPECTYMIeHnI: CT. 136 (HapyLUeHWe paBeHCTBa NMpaB 1 CBOOO/ Yel0BeKA M IpaXx-
AaHnHa), cT. 140 (oTKa3 B MpeAoCTaB/eHUN rpaxaaHuHy WHgopmaumn), cT. 143
(HapyLeHne TpeboBaHWUI 0XpaHbl TpyAa), CT. 145 (He0OOCHOBAHHbIN 0TKa3 B Npueme
Ha paboTy MM HeobGOCHOBAHHOE YBO/IbHEHME GEPEMEHHON XXEHLUMHBLI NN XEHLN-
Hbl, MMeIOLLIE [eTell B BO3pacTe A0 Tpex neT), cT. 145.1 (HeBbinnata 3apaboTHOM
MAaTbl, NEHCWIA, CTUNEHAWIA, NOCO6UIA N MHBIX BbinnaT),

Mpy onucaHn 06BLEKTUBHOW CTOPOHbI COCTaBOB 60/bLLIOE 3HAYEHMEe NPUaaeT-
CA CNocoby COBEPLUEHUA NPeCTynieHuid. Ha 3TOM OCHOBaHMW BCE MPeCTynIeHns
MOXHO MOApPa3Ae/inTb Ha TPY rpynnbi:

1) npectynneHns, cnocob COBEPLLUEHMSA KOTOPbIX 3aKOH He YTO4YHsAeT (CT. CT.
136, 138, 141, 143 YK PO®);

2) NPeCTynneHns, crnocod CoBepLUEHMA KOTOPbIX SBMSETCA HEOOXOAMMbIM
NMPU3HaKoM OOBEKTMBHOWN CTOPOHbLI cocTaBa. Hanpumep, HapylieHne n3obpeTartesb-

CKMUX N NaTeHTHbIX MpaB MOXEeT ObITb coBepLueHo nyTemMm He3akKOHHOIo MCMo/b30Ba-

10 YyyaeB A.W. YronoeHoe npaso Poccuiickoii degepauumn. O6uas 1 OcobeHHast yacTu: yuebHuK. M.: KOHTPAKT,
NH®PA-M, 2013. C. 368.
11 CyHaypos @.P. YronosHoe npaso Poccun. OcobeHHas vacTb: yuebHUK. M.: CtatyT, 2012. C. 97.
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HUA N300peTeHNns, None3HOM MOAENN U NPOMbILLIEHHOro obpasya, nyTem pasria-
LLUeHMs 6e3 cornacusi aBTopa UNn 3asaBUTENSA CYLLHOCTU M300PETEHUS, MOME3HOM MO-
[eNin N MPOMbILLIEHHOTO 06pasiia Uav NyTem MPUHYXAEHNA K coaBTOpCTBY (4. 1
CT. 147 YK PO);

3) npecTynneHns, cnocob coBepLleHNs KOTOPbIX BbICTYMAaeT B KayecTBe KBa-
NNPULMPYIOLLEro MpuU3Haka coctaBa. Hanpumep, coBepLUEHWe NPEeCTYN/eHns ¢ Uc-
MONb30BaHNEM C/YXXEOHOro NONoXKeHUs (N. «r» Y. 3 CT. 146, 4. 2 cT. 144, n. «6» Y. 2
CT. 141, 4.3 cT. 139, 4. 2 CT. 138, 4. 2 cT. 137 YK P®), coBepLUeHMe NPecTynieHns ¢
NCMNO/b30BaHNEM TeXHUYECKMX cpeacts (4. 2 cT. 138 YK P®), cosepLueHne npe-
CTYN/eHNA C NPUMEHEHVMEM HACUINA UK Yrpo3bl ero npumMeHeHus (4. 2 ct. 139, n.
«a» 4. 2 CT. 141 YK P®), coBepLUeHMe NPECTYMNIEHNS, COeANHEHHOTO C MOAKYMOM,
06MaHOM, NMPUHYXAEHMEM, NMPUMEHEHMEM HAcUINA MO0 Yrpo3oi ero NpUMeHeHus
(N. «a» 4. 2 cT. 141 YK PO).

M0 KOHCTPYKUMM 06BEKTUBHON CTOPOHbLI BO/bLLUMHCTBO NPECTYNIEHWUI, U30-
YeHHbIX B rN. 19 YK P®, aBnstoTca (popMasibHbIMU, OHWU CHNTAKOTCA OKOHUYEHHbLIMW C
MOMEHTA COBepLLEHNA AeAHNA, OMNMMCaHHOI0 B 3aKOHe. Hanpumep, cocTas cT. 145 YK
P® cunTaeTca OKOHYEHHbIM C MOMEHTa HEO60CHOBaHHOMO 0TKa3a B Nnpueme Ha pabo-
TY WIM HeOOOCHOBAHHOIO YBO/IbHEHUS GEPEMEHHON >KEHLUUHBbI WA YKEHLLMHBI,
NMEIOLLEN feTeld B BO3pacTe [0 TPeX feT.

YeTblpe cocTasa npectynneHunt (cT. cT. 140, 143, 146, 157 YK P®) apnsatotcs
mMaTtepuasibHbIMU. MaTtepuasibHble COCTaBbl NPECTYNIEHWNIA CUUTAKOTCH OKOHYEHHBIMY
C MOMeHTa HacCTyn/eHus MoCMeACTBUM, YKasaHHbIX B 3aKOHe. B KayecTBe nocnej-
CTBWIA BbICTYMatOT:

1) NnpnynHeHVe Bpeda nNpasam M 3aKOHHbIM MHTepecam rpaxkaaH (ct. 140);

2) NPUYMHEHWe TAXKKOro Bpeda 340poBbio (CT. 143);

3) NpYYMHEHNe KpYnHoro yulepba (CT. CT. 146, 147).

B cocTtaBe u. 2 cT. 142 YK P® nocneacTsma nsnaraloTca albTepHaTUBHO. Ta-
K1e COCTaBbl MOXXHO OTHECTU K (hopMasibHO-MaTepuasibHbIM.

[MocneacTBMA NPECTYNIEHNS MOTYT BbICTYMATb U B KAYECTBe KBIMPULMPYHO-

LLINX NPU3HAKOB COCTaBOB. K HMM OTHOCATCA: HEOCTOPOXHOE MPUYMHEHME CMEPTU
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(4. 2 cT. 143), TKKMe nocneactsms (4. 2 cT. 145.1), 0c060 KpynHbIiA pasmep (M. «B»
4. 3 CT. 146).

Cy6beKTMBHaA CTOPOHa HapyLleHWs npaBun oxpaHbl Tpyga (cr. 143 YK P®)
npeanosiaraeT BMHY B (DOPMe HEOCTOPOXXHOCTU. Bce ocTasibHble MPECTYN/IEHUs Co-
BEpLUAKOTCA YMbILLIIEHHO.

OHV nofpasfenatoTcs Ha cnefyroLume rpynnbi:

1) npecTynsieHns, KoTopble MOryT ObITb COBepLUEHbl TO/IbKO C MNPAMbIM
ymbicnom (cT. cT. 136, 137, 138 n ap.);

2) NPeCTyneHns, KOTOpble MOryT ObiTb COBEPLUEHbI KaK C MPSAMbIM, TakK U C
KOCBEHHbIM YMbIC/IOM (CT. cT. 140, 146, 147).

Mpn  yMbICNne BWHOBHOE /L0 OCO3HAaeT OOLECTBEHHYKO OMacHOCTb
nocarare/ib,CTBa Ha KOHCTUTYLIMOHHbIE NpaBa M CBOOOAbLI YesioBeka M rpaxaaHuHa,
NpeaBUANT BO3MOXKHOCTb UM HEU3BEXHOCTb WU NPeABUAUT TOIbKO BO3MOXHOCTb
X HapyLUEHNA W >KenaeT WM He >KefaeT, HO CO3HaTe/IbHO [OMYCKaeT Takoe
HapyLLeHWe b0 OTHOCMTCS K 3TOMY 6e3pa3/InyHo.

MOTMB NPeCcTyn/eHNin B Ka4eCcTBe 0643aTe/IbHOr0 Npu3Haka ykasaH TO/bKO B
CT. 145 YK P®, B oCTa/lbHbIX COCTaBax ero yCTaHOB/IEHNE He 0643aTe/bHO.

Llens  npectynneHus  He  fABNSeTCA  00s3aTefilbHbIM  MPU3HAKOM
paccMmaTprBaeMbIX COCTaBOB!2,

CyO6beKTOM MPEeCTyrnieHnidi MNpPOTUB KOHCTUTYLUMOHHBLIX MpaB W CBOGOA
YesioBeKa M rpaxiaHnHa MOXeT ObiTb BMEHSiEMOe (DM3MYECKOoe L0, LOCTUTLLEE K
MOMEHTY COBEpPLUEHMSA TMPeCcTynneHns 16-neTHero Bo3pacta. Kpome o006LmX
MPU3HAKOB CyObEKTA 3aKOH YacTO YKa3blBAET Ha CrelymasibHble NpusHakn. Cpean HUX
BbI4ENAKTCA [AO/HKHOCTHble nnua (CT. cT. 140, 149 YK P®), pykosoautenu
opraHusauuii, pabotogatenun (cT. 145.1 YK P®), uneHbl n3ompaTesibHON KOMUCCUM,
KOMucCUN  petpepeHaymMa, YNONHOMOYEHHbIe NpPeacTaBuTeNn  U3buMpaTenbHOro
06benHeHNs, n3bupaTenbHOro 6710Kka, rpynnbl U3bupartenen, WHULMATUBHOM

rpynnbl No NPoBefIeHNIO pediepeHayMa, UHOW TPynnbl YY4aCTHUKOB pedepeHayMa, a

12 peguH B.M. YronosHoe npaso Poccun. OcobeHHas uyacTb: YYeBHUK. 2-e u3f., ucnp. u gon. M.: KOCTUUMHbOpM,
2009. C.79.
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TakXKe KaHAuAaTbl UK YyrnosIHOMOYEHHbIe UX npeacTasuTenm (CT. cT. 141.1, 142 YK
P®), nmMua, Ha KOTOPbIX NIEXWUT 0653aHHOCTb MO COGMIOAEHMIO MpPaBUI TEXHUKK
6e30MacHOCTM WX WHbIX MpaBun oxpaHbl Tpyaa (cT. 143 YK P®); cnyvau
COBEPLUEHMS AeAHNS IMLOM C UCMO/b30BaHMEM CBOEr0 CNYXXeOHOro nosioXeHus (4.
2CT.136,4.2CT.137,4. 2 CT. 138 YK P® 1 gp.).

CTOWUT OTMETUTb, YTO BCE HOPMbI 3TOM rNaBbl (3a UCKIKOYeHMEM cT. 136 YK
P®) mMeloT 6/11aHKeTHble AMCMO3MUMK, 4TO TpebyeT 06palleHns K OTpac/ieBoMy
3aKOHOZATeNbCTBY AN19 YACHEHUSA UX NMPU3HAKOB.

B KoHcTUTyuMn P® npasa » cBOOOAblI 4YenoBeKa M rpaXxaaHuHa He
Knaccumumpytotea. B nuTepatype npegnaratoTcs pasiMyHble Knaccugpukaumm,. Het
eIMHCTBA N B pacnpeseneHnn 0TAe/IbHbIX COCTaBOB MPECTYM/IEHWIA MO rpynnam.

.. MaykoBCKMin npefdnaraeT KnaccuuUMpoBaTb MPecTynjeHns Ha OCHOBe
rpynnoBoro o6bekTa Ha cregyrowme Buabl: 1) NPecTynieHus npoTuB NpUHUMNA
paBHonpasua (CT. 136); 2) npecTynneHnsa NPoT1B NNYHbIX (rpaxgaHcKmx) npas (CT.
cT. 137, 138, 139, 140, 144, 148); 3) npecTynsieHns NpoTB NOANTUYECKMX Npas (CT.
cT. 141, 141.1, 142, 142.1, 149); 4) npecTynieHns npoTUB COUMa/IbHO-
9KOHOMMYECKMX MnpaB (CT. cT. 143, 145, 145.1, 146, 147)*3,

A.H. KpacukoB B pamkax rn. 19 YK P® BbigenseT Tpu rpynnbl NPecTynieHnii:
1) npecTynsieHns, nocararoLme Ha rpaxaaHckue npaea 1 ceobodbl (cT. cT. 136, 137,
138, 139, 140, 148); 2) npecTynieHus, nocArarowmMe Ha MonUTUYECKMe rpasBa U
cBo6OAbl YenoBeka M rpaxaaHwHa (CT. cT. 141, 141.1, 142, 142.1, 144, 149); 3)
NPecTyn/eHuns, nocaratowme Ha TPy4oBble M MHble MpaBa M CBOOOAbI YeNoBeKa u
rpakaaHuHa (CT. cT. 143, 145, 145.1, 146, 147)%.

A.C. KypmaHoB 060CHOBbIBaeT HeOOX0AMMOCTb BblAENEHUS B CreLuaibHYHO
rpynny NpecTynneHnii NPOTUB UHTENNEKTYaNbHbIX Npas (CT. cT. 146, 147)%.

Hanbonee yacto B /mTepaType npefnaraeTcs TPex4yseHHas rpynnupoBKa

paccCMaTpMBaeMblX MPECTYM/IEHWA Ha OCHOBE WX MaTepuanbHOro KpuTepus,

13 MaukoBckuii J1.I". MpecTynneHns NpoTUB KOHCTUTYLIMOHHbIX MPaB YefioBeKa M rpaxaaHuHa: NpoG/ieMbl TEOpUK 1
NpaKTVKW NPaBOBOro perynmMpoBaHmns: aBToped). guce. ... 4.10.H. M., 2005. C. 120.

14 Kpacukos A.H. YT0M0BHO-NPaBoBas 0XpaHa rPakaaHCKUX U UHbIX KOHCTUTYLMOHHBIX NpaB 1 CBOGOJ, YenoBeka u
rpaxkgaHuHa B Poccun. Caparos, 2000. C. 29.

15 KypmaHoB A.C. MpecTynneHuns NpoTue KOHCTUTYLMOHHbLIX NPaB 1 CBO6GO/, YenoBeKa 1 rpaxaaHnHa: CpaBHUTENbHO-
npaBoBoe uccnefoBaHue. YensbuHck, 2007. C. 27.
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6NM30CTU MO COAEPXaHUK KOHCTUTYLUMOHHBIX MpaB M CBOOOL 4enoBeka U
rpaXkaaHnHa, ¢ YeM CornallaeTcs 1 aBTop HaCTOALLEN paboThl.

Ha 3TOM 0CHOBaHUWN MOXHO MPeNoXnTb CeAYHOLLYIO KacCuprKaumio:

1) npecTynsiieHns NpoTMB IMYHbIX NpPaB 1 CBOOOS, YeNoBeKa 1 rpaxgaHnHa (CT.
137-139, 148);

2) TMPecTynneHns npoTvB COLMaIbHO-3KOHOMUYECKMX NpaB u CcBOOOA
yenoseka v rpaxaaHuHa (cT. cT. 143, 145-147);

3) MpecTynieHns npoTuB MOMUTUYECKMX NpaB W CBOOOA 4enoseka U
rpaxkgaHuHa (cT. 136, 140-142.1, 144, 149).

YKa3zaHHad Krnaccugmkaumsa npecTynieHnd B OnpeaesieHHoNn CTENeHW HOCUT
YCNOBHbIN XapakTep. Hanpumep, HapyLleHWe paBeHCTBa Npas 1 CBOOOA, YenoBeka v
rpaxgaHunHa (cT. 136 YK P®), oTHeCeHHOe K NPecTyrnieHnsM NpoTuB NOIUTUYECKUX
npas M cB06GOA4, MOXET nocAratb He TONbKO HA HUX, HO M Ha COLMaSIbHO-
39KOHOMWYECKME W NINYHbIE MpaBa M cBOGOAbI. Tak, HapyLleHue paBHOMpasus Mo
npu3Hakam nosia Npu HasHayeHUW Ha [O/MKHOCTb CyAbW MOCATaeT He TO/MIbKO Ha
MOSIMTMYECKOE MPaBO y4acTBOBATL B YNpaB/ieHUN [enaMu rocyaapcTtsa v 06LlecTsa B
(hopme ocyLlecTsneHns npasocyaua (4. 5 ct. 32 KoHctutyumn P®), HO 1 Ha
COLMA/IbHO-3KOHOMUYECKOE  MpPaBO  CBOOGOAHO  pacropsXaTbCA  CBOMMMU
CNOCOBHOCTAMW K TPYyAY, BbloMpaTb pof AeATeNbHOCTU U NPOGECCUIO M Ha NINYHOe
MpaBO pPaBeHCTBA NPaB U CBOOOA MY>XUUHbI 1 XeHWMHbI (4. 3 cT. 19 KoHcTutyumm
P®).

Takum 06paszom, pe3toMUpys BblLLECKa3aHHOE, MOXHO OTMETWUTb, YTO MOA
MPECTYNIEHUAMW  MPOTUB  KOHCTUTYLMOHHbLIX MpaB W CcBOOGOA uYesoBeka W
rpakgaHmHa MOHMMAKOTCA  OOLLECTBEHHO OMacHble  [esHWUs,  3anpeLleHHble
Yro/IOBHbIM ~ 3aKOHOM, MOCArarioliMe Ha 3akperieHHble KoHcTuTyumein P®
MOSINTUYECKIME, COLNANIbHO-9KOHOMMUYECKIE, NINYHbIE NPaBa 1 CBOOOAbI rpaXKaaH.

MoaBogs wTOr, aBTOP pPaboTbl CUATAET HEOOXOAWMBbIM OTMETUTb, UTO
KOMYECTBO /AL, OCYXK[EHHbIX 3a COBEpLUeHWe MPecTynieHuA npoTuB
KOHCTUTYLIMOHHbIX NpaB U CcBO60A 4YenoBeka M rpaxaaHunHa (ct. 136-149 YK P®),

MOCTENEHHO COKpallaeTcs. Tak, no faHHbIM CygebHoro AenapTaMeHTa npw
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BepxoBHom cyge P®, B 2009 rogy 3a COBepLUEHUE [aHHbLIX NPEeCTynaeHUA 6bIno
ocy»aeHo 10124 yenoseka, 4Yto coctaBnseT 1,1 % oT 06LLero Ymicna OCyXAeHHbIX, B
2010 rogy — 9908 yenosek (1,2 % OT 06LLero yncna ocyXaeHHoix), B 2011 rogy —
9359 yenosek (1,2 % 0T 06LLEro Yncna ocyXxaeHHbix), B 2012 rogy — 7797 4enosek
(1,1 % ot obuwiero uncna ocy>kaeHHolx), B 2013 rogy — 7373 yenoseka, B 2014 rogy
ocyx/eHo 7300 uenoBek, B 2015 rogy - 7294%%,

1.2 WcTopusi pa3BuUTUS 3aKoHodaTeslbCTBa 06 YroflOBHOW OTBETCTBEH-
HOCTW 3a HapyLLUeHVe HEMPUKOCHOBEHHOCTM XUnLWwa

ccnepoBaHme  MCTOpuUM  pasBUTUA  3aKOHOAAaTeNlbCTBa 00  Yro/I0OBHOW
OTBETCTBEHHOCTM 3a HapyLLEHNEe HEMPUKOCHOBEHHOCTY XWU/MLLIA MO3BO/IAET BbISBUTb
TeHAEHUMN M 3aKOHOMEPHOCTU OTHOLLEHMS B 0OLLECTBe W rocyAapcTBe K Takoi
LIEHHOCTM, KaK HeMPUKOCHOBEHHOCTb YaCTHOW YXW3HW.

B [peBHepyCcCKOM OOLLECTBE OrpOMHOe 3HayeHuWe mmesnia co6CTBeHHOCTb. O
Hell MHOr0 TrOBOPUTCA B WCTOYHMKAX [peBHEPYCcCKOro npasa. K  KpynHbIM
NaMATHMKaM [pPEBHEPYCCKOro npaea oOTHocATcAa Pycckasa [MpaBga, CobopHoe
ynoxenue 1497 r., Cyae6Hnk 1550 r. («Llapckuii cyaebHuK»), CobopHOe ynoXXeHue
1649 1., KOKObIA N3 HUX COXpaHW/I CBOe 3Ha4yeHWe M B 60nee NO3AHME Mepuogpl
ncTopuun,

N3yyaa 3akoHOoAaTeNbHble aKTbl, AeACTByOWMe B Poccuidickoi Vmnepun B
pasMYyHOe Bpems, MOXHO ChefnaTb BbIBOA, YTO BOMPOC 06 OTBETCTBEHHOCTW 3a
HapyLUeHVe npaBa Ha HeMPUKOCHOBEHHOCTb XUKMLLA UMEET r1yB0oKMe NCTOpUYECKme
KOpHW. OAHMM M3 UCTOYHUKOB, KOCBEHHO CBUAETENbCTBOBABLUMX 06 OXpaHe MecTa
XUTeNbCTBa YesioBekKa, aBnsetca Pycckasa Npasaa.

Tak, B Pycckoii MpaBae 66110 cHOpMYnMPOBaHO NOJOXKEHNE O HaKa3yeMOoCTH
[EeNCTBUIA NMLa, MPUYMHUBLLETO BPef BMHOBHOMY CaMOBOJIbHbIM BTOPXKEHWEM B
XUMULLE B HOYHOe Bpemsl’. OTO MONMOXeHWe MNOATBEPXKAAETCA HOPMOA O
HakKasyeMoCTun nLa, «y6uBLLErO BUHOBHOMO (BOpa), 3aCTUTHYTOr0 «y KNETWU, UN Y

KOHSI, N Y TOBAAA, UK Y KOPOBbLE TaTbObl». « TaKUM 06pa3oM, AaHHO HOPMOIA, No

16 OdmumanbHblii caidiT Cyae6HOro fAenaptameHTa npu BepxoBHOM cyde P® [SneKTpoHHbIl pecypc]. URL:
http://www.cdep.ru (gata obpauyexms: 15.04.2016).
7 Porog B.A. VicTopus rocyaapcTtsa 1 npasa Poccum IX — Hadana XX Bs. M., 2008. C. 321.
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MHeHMO A.H. KpacukoBa, oxpaHsnocb Pycckoi [MpaBOoov MNpaBO Ha HEMPUKOC-
HOBEHHOCTb XXMNuLLa»*e,

Mo MHeHnto B.H. LllenecTiokoBa «AaHHOE KOCBEHHOe YMNOMWHaHWE O
MPU3HAHNN HEMPUKOCHOBEHHOCTM XWUNLLA, BCTpeyaeMoe B Pycckoii Mpasae, MOXeT
CBMUAETeNIbCTBOBATbL O [AOCTaTOMHO [AMUTE/IbHOW WUCTOPUKU ee 3aKOHOAATeslbHOM
pernameHTaLmMm»*°,

B panbHerwem, go koHua XVIII B. BK/IHOUMTENBHO, TaK)Xe KOCBEHHO BOMPOC O
HEMPUKOCHOBEHHOCTM XXN/WLLA paccCMaTPUBAICA MPUMEHUTENILHO K 0653aHHOCTAM 1
npaBam pas/IMYHbIX CroeB 06uiecTBa (BOEHHOCNY)XALLMX, LABOPSH) B Pas/IMyHbIX
HOPMAaTMBHbIX aKTax.

Hapsagy ¢ pasnuyHbIMy npaBaMu U NPUBUIETNAMW, [aPOBaHHbLIMW [BOPAHaM,
«KanosaHHaa rpamota» umMnepatpuubl EkatepuHbl Il (Fpamota Ha npasa,
BO/ILHOCTN W npenmyLlecTBa 61aropofHOro pPoccUnCKOro AopsiHcTBa 1785 r.),
COAepXxana ykasaHve O TOM, YTO [OM MOMeLLMKa He MOr ObITb MCNONb30BaH A1
nocTos, a caM ABOPSAHUH MOr ObITb /IMLIEH CBOEr0 MMEHWUSI TOMIbKO MO PELLEHUIO
cyna®.

Mpwn MeTpe | NpPOU3OLLINO CYLLECTBEHHOE COBEPLLEHCTBOBAHWE Yro/0BHOIO
3aKOHOAaTeNbCTBa. bbln NPUHAT BOUMHCKWUIA apTukyn. 3gaHne BoMHCKMUX apTUKYIOB
Ob1/10 TECHbIM 06pPa30M CBS3aHO C 06LLEeN pethopMoii PYCCKOM apMmK, NPoBeAeHHOIA
MNeTpom |. BomHcKme apTukynel MNetpa | ABNat0TCA OAHUM N3 OCHOBHbLIX MCTOYHNKOB
NS N3YYeHUs UCTOPUM PYCCKOro YrosioBHOro npasa. BouHckuin aptukyn Metpa |
1715 r. ABNSETCA KPYMHEWLWMM NPaBOBbIM NaMATHUKOM Poccuu; OH npeacTaBnss
CO60 BOEHHO-Yr0/10BHbIN KOEKC 6e3 06LLen YacTh. B 0OCHOBHOM m3naras BOMHCKME
NPecTynieHns: BOMHCKasA Wu3MeHa (TaillHas nepenncka WX MeperoBopbl C
HenpuaTenem), pasIMYHOro pofa YK/IOHEHUS OT BOMHCKOW CNy»O0bl (4e3epTMpCTBO,
Y/IEHOBPEANTENLCTBO U Ap.), MPECTYnaeHnss NPOTUB MOLUYMHEHHOCTU U BOMHCKOM

YeCTW, MPOTUB MpPaBWN KapayNbHOW CNyXObl, MPOTMB BOWHCKOrO WMYLLECTBA,

18 KpacvikoB A.H. YT0M0BHO-NpaBoBasi OXpaHa NoSMTUYECKNX, TPaKAAHCKUX U UHBIX KOHCTUTYLIMOHHBIX NPaB W CBO-
60p yenoseka v rpaxgaHunHa B Poccun. Caparos, 2000. C. 5.

19 LlenecTiokoB B.H. YronoBHo-NpaBoBble cpeacTBa o6ecrneyeHns HENPUKOCHOBEHHOCTM XUNWLLA: aBToped. aucc...
KaHg. topua. HayK. KpacHospck, 2006. C. 18.

20 TomcuHoB B.A. XpecToMaTyisi N0 UCTOPMM OTEUECTBEHHOrO rocydapcTea M npasa (X Bek — 1917 r.). M., 2003. C.
216.
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3N10yNnoTPe6eHNs HavaIbCTBYHOLMX AL, MO CY>K6e 1 ap.

B BOWHCKMX apTUKynax, TaK e, Kak W B MpeablayLimnx MCTOYHMKAX
[PEeBHEPYCCKOro npasa, YNOMWHAKOTCA MPECTYN/IEHWUs MPOTUB COBCTBEHHOCTU, HO
(POPMY/IMPOBKM B OTHOLLUEHWUWN HapyLLUeHUA HEenpUKOCHOBEHHOCTU >unuwia Het. Co
BpEMeHEM 3aKOHOLATeNbCTBO Obl0 YCOBEPLUEHCTBOBAHO, U YK€ B Aa/lbHENLLEM
MOSABNAKOTCA KOCBEHHble YNOMWHAHUS O HapyLUeHWW npaBa HEMPUKOCHOBEHHOCTU
YXNI0r0 NOMELLEHNS.

B YnoxeHnnm o HakasaHWSAX YrosIoBHbIX WU UCMpPaBUTENbHbIX pefakumn 1857
rofia nocaAraresIL,CTBOM Ha HENPUKOCHOBEHHOCTb XUNLLA NPU3HaBaIOCh AesHue npu
Ha/IMYmMKn Ccregyrolmx YCNOBUA: HaCU/IbCTBEHHOE BTOPXKEHME, T.e. COeAVMHEHHOE C
HacuMem Hafj /IMYHOCTBIO WAWM C Yrpo30W Hacwuaus; uefb OCKOpouTb wnu
06eCnoKONTb MPOXXUBAIOLLMX; OOBLEKT — TONIbKO YYXKO€ 4aCTHOe >KMMuLe: [A0M,
KBapTUpa, OTAENbHbIE KOMHATBI.

Kpowme 3Toro, HakasaHue 3a Kpaxy ¥ 3a pa3bor u3 06UTaeMoro CTPpoeHuUs Unm
C ero Bopa Unn 13 HaxogALLMXCA BO 4BOPE NOCTPOEK NMOCPeACTBOM B3/I0Ma Mperpag,
MPEenATCTBYOLWMX LOCTYNy BO A4BOP, ObI10 NPesyCcMOTPEHO OTAE/bHbIMU CTaTbAMU
(cT.1629; 1647 YnoxeHus). Mpn 3TOM LieHa NMOXWULLEHHOrO MNPy KpaXke COo B3/IOMOM
3HaYeHWs He nMena.

Hanbonee LWIMPOKMIA KPYr HakaslyeMbIX [AeMCTBWIA, HapyLlaloWwmMx npaBo Ha
HEemnpPMKOCHOBEHHOCTb Xunuwia («4OMOBOE MpaBO»), YKasblBa/lo YTO/I0BHOE
YnoxeHue 1903 roga. B YronosHom YnoxeHun 1903 roga OTBETCTBEHHOCTb 3a
HernoCcpeACTBEHHOE  HapylleHVWe  HEMPWKOCHOBEHHOCTWM  >Xuauwa  6blna
npegycMoTpeHa B ABYX CTaTbAX. Tak, cornacHo cT. 511 YnoxeHnsa apectoM Ha CpoK
ao 3-x Mecsues mnm wrtpagom o 300 pybneil HakasblBasioCh YMbILL/IEHHOE He
OCTaB/IEHME YY)KMX OOWUTaeMbIX 34aHWN WM WHOTO MOMELLEHUs,, HECMOTPA Ha
TpeboBaHWsA X0391MHa UK LA, ero 3aMeLLaroLLEero, ec/ii BUHOBHBI BOLLIE/ B 3[aHKNe
WA NOMeLLeHVe TalHO WM CaMOBOJIbHO, a TakXKe eC/IM BUHOBHbIN YMbILLIEHHO
Haxoauics B Yy>KOM 06MTaeMOM 34aHMN UM MHOM MOMeLLeHUn 6e3 BegoMa X03anHa
nnn - nnga, ero 3amellaswero. B cT. 512 YnoxeHua npepycmatpuBanachb

OTBETCTBEHHOCTb 3a YMbILLJIEHHOE BTOPXKEHNE B Yy>K0€ 30aHNE U/TA NMOMELLUEHNE NN
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OrOpoXKeHHOoe MeCTO, MOCPeACcTBaM HaCWAMA Haf, JMYHOCTBLIO, WM HakasyemoMu
Yrposbl, WX MOBPEXAeHNe WM YCTpaHeHWA Mperpag, Kotopble MpPensaTcTBYOT
nocTyny?t,

B YK PC®PCP 1922 rofa OTBETCTBEHHOCTb 33  HapyLleHue
HEMPUKOCHOBEHHOCTM XWunwa 6bina npeaycMoTpeHa B CT. 135, pacrnonoXeHHOW B
rnase 4 «[pecTynneHns XO035IMCTBEHHbIE», COrMaCHO KOTOPOW MNPECTYMN/IEHNEM
MPU3HaBaJioCb B3MMaHWe KBapTUPHOW MnaTbl 3a O>KuauMwe ¢ paboumx U
rOCYlapCTBEHHbIX C/yXallMX Bblle YycTaHoB/MeHHOro CoseToM HapofHbIxX
Komuccapos pa3mepa, a paBHO BbICE/IEHME U3 XXUKLLA paboumx 1 Cnyxawmux nHaye
KaK Mo npuroeopy cyaa?.

MepBble ABa COBETCKMX YTONOBHbIX Kofekca (1922 n 1926 rogos) Bonpoc 0
HEeMPUKOCHOBEHHOCTWN >XWMLLLA OCTaBNsANN OTKPbITbIM. BMmecTe ¢ Tem, 3awjuiias
npaBo MNOMb30BaHWM, OHU OOBLABNANM MNPECTYMN/IEHNEM «BbICENIEHME W3 XUMLLA
PaboUMX M FOCYAaPCTBEHHBIX CYXKALLMX MHAYe Kak Mo NpuroBopy cyaa»®.

Moyt aHanornmyHbiM 06pa3oM Obln CHOPMYNMPOBaH Yro/OBHbIA 3amnpeT 3a
HapyLLeHne HenpUKOCHOBEHHOCTU Xunuwa u B cT. 97 YK PCOCP 1926 ropa:
«B3umaHve KBapTUPHOW NaTbl C NPesyCMOTPeHHbIX CT. 156 T'K PCOCP karteropui
TPYAAWMUXCA  Bblle YCTaHOB/IEHHOIO COOTBETCTBYIOLMMW OpraHamy B/acTu
pasMepa, a paBHO MPUHYAUTE/ILHOE BbICENIEHME MX MHAYe Kak Mo NpUroeopy cyaa,
KpoMe Cfly4yaeB agMUHUCTPATUBHOIO BbICE/IEHWUA B MOPALKe, NPefyCMOTPEeHHOM
0COObIM  3aKOHOM  A/11  [OMOB, 3aKpenjieHHbIX 33  YUYpexeHnamu wu
NpeanpUSTUSMMN»?,

B YK PCO®CP 1960 roga B cT. 136 6bl71a npeaycMOTpeHa OTBETCTBEHHOCTb 3a
«HE3aKOHHbIN 00bICK, HEe3aKOHHOE BbICE/IEHWE W WHble HEe3aKOHHble [AeiCTBUS,
HapyLLatoLLMe HENPUKOCHOBEHHOCTb XUNULIA FpaxkaaH»?. Takas (hopMy/nMpoBKa

Aa/la OCHOBaHUA ANA KPUTUKKU B TOM, YTO TaKKE ,D,EVICTBI/IFI, KaK «He3aKOHHbI

21 KoszaueHko W.4. YronosHoe npaBo. OcobeHHas YacTb. YUeGHMK 15 By30B. 4-e 13g., U3M. 1 gorn. M., 2008. C. 141.
22 MocTaHoBNeHne BLIMK ot 01.06.1922 «O BBefieHNM B AeiicTBre YronosHoro Kogekca P.C.®.C.P.» (BMecTe ¢ ¥YTo-
noBHbiM Kogekcom P.C.®.C.P.) (yTpaTtuno cuny) // CY PCOCP. 1922. Ne 15. CT. 153.

23 KosaueHKo W.4. YronosHoe npaso. OcobeHHast HacTb. YUeGHUK Ans By308. M., 1998. C. 141.

24 MocTaHosneHne BLUWK ot 22.11.1926 «O BBefieHnM B feiicTBMe YTronoBHoro Kogekca P.C.®.C.P. pegakumn 1926
roga» (BmecTe ¢ YronoeHbIM Kogekcom P.C.®.C.P.) (ytpatuno cuny) // CY PCHCP. 1926. Ne 80. CT. 600.

25 YronoBHbIi Kogekc PCOCP oT 27.10.1960 (yTpatun cuny) // Begomoctyt BC PCOCP. 1960. Ne 40. CT. 591.
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00bICK», «HEe3aKOHHOe BbICE/IeHNEe», eCTb He 4YTO WMHOe, Kak creynasbHble BUAbI
[AO/MKHOCTHOTO 3/10ynoTpebieHns, U No3TOMY WX BK/IKOYEHWE B [aHHbIA COCTaB
BbIFMIAANT NPABOBbLIM WU3/MLLECTBOM?®,

K ToMy >ke, (paKTUYeCKM CMArYMB HakasaHue 3a HapyLlUeHMe Henpukoc-
HOBEHHOCTW XWUNULLA 418 LO/HKHOCTHBIX /ML, B CPABHEHWUW C OCHOBHbLIM COCTaBOM
310ynoTpe6sieHne BNacTblo UK CnyxebHbiM nonoxeHnem (ct. 170 YK PCHCP),
3aKOHOAaTeNlb HEBO/IbHO MOAYEPKHY/T HEBLICOKYHO COLMAIbHYHO 3HAYMMOCTb OXpaHbl
YaCTHbIX NHTEPECOB.

YronosHblin kogekc PCPCP 1960 roma no cyTn fena BOCCTaHOBWII
CYLLECTBOBaBLUYD B YTOMOBHOM YnoxeHun 1903 rofja LUMPOKYK TPakTOBKY
[eVCTBUIA nocAratowmx Ha HEenpUKOCHOBEHHOCTb >Xuauwa. Ecnm yyecTb, 4TO B
HOBOM YK P® (1996 r.) peub NaeT nlb 0 HE3aKOHHOM MPOHUKHOBEHUN B XXWU/NLLE,
COBEPLLEHHOM NPOTVB BO/IN MPOXKMBAKOLLLETO B HEM NINLA, TO MOXHO CAenaTb BbIBOA:
Kak OObEKT Yro/IoBHO-MPaBOBOM OXpaHbl HblHE MPaBO Ha HEMPUKOCHOBEHHOCTb
XUMLWA MOHMMAETCA B CPaBHUTENIbHO Y3KOM CMbiciie cnoBa. OCOGEHHOCTbHO
ABNAETCA TO, YTO B HACTOfLLEe BPeMs MPUMEHEHWE HaCWIUA WM Yrposbl ero
NMPUMEHEHMS, @ PaBHO WICMO/Ib30BaHNE [LO/HKHOCTHBIM JIMLOM CBOEro C/y>KeOHOro
MOMIOXKEHMS  MPU3HAETCA  KBAIM(MUUPOBAHHBIMW  BUAAMW  HapYLLEHWS
HEMPUKOCHOBEHHOCTM XXMUINLLA.

Takum 06pa3om, MOABOAA WMTOr, MOXXHO OTMETUTb Clefytollee, 4TO
HENPWKOCHOBEHHOCTb >KM/MLLA OTHOCKIACh K UWUCNY BaXKHEMLWMX SIMYHBLIX Onar,
OXpaHseMbIX roCyapCTBOM U CBSI3aHHbIX C TaKMM MOHATMEM, KaK /IMYHas cBoboaa
rpaknaHuHa. YTo/0BHaA OTBETCTBEHHOCTb Oblna paspaboTaHa 3aKoHOZATE/IEM
andgdepeHUmMpoBaHHO, C y4eTOM 06LLECTBEHHON OMAacHOCTN TOr0 U UHOMO AesHUS.
Hanbonee 00LWECTBEHHO OMacHble MocAraTe/ibCTBa Ha HEMPUKOCHOBEHHOCTb
XUNLLA XapaKTepr30BaIMCh TaKUMU NPU3HaKaMuy, Kak crnocob 1 BpeMs COBEPLLIEHUSA
npectynneHus. bonee cTporas OTBETCTBEHHOCTb Obla MNpegycMoTpeHa 3a

BTOPXEHNE B 4YyXX0€ >XWIuwe npoTtns BOIN MPOXMBalOWMX B HEM /U, C

% BuHOKYpoB B.H. Yr0n0BHO-NPaBoBbIE CPEACTBA 06ECMEUeHNs HENPUKOCHOBEHHOCTM XWNuLLA: Y4ebHoe nocobue.
KpacHospck, 2003. C. 11.
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NMPUMEHEHMEM HAaCWUNA WKW C Yrpo30M ero NpUMeEHeHUs, NyTeM MOBPEXAEHUS U
yCTpaHeHus nperpag, NPenAaTCTBYHOLWMUX AOCTYNY B NMOMELLEeHWe, C UCMOo/b30BaHEM
OpYXWs, B HOYHOe Bpems. [1of OXpaHOM YrosioBHOrO 3akoHa Haxoawuiach
HEMPUKOCHOBEHHOCTb HE TOJIbKO XXW/IbIX, HO N HEXWbIX MOMELLEHNIA, a TaKxe
TEPPUTOPUIA, OTOPOXKEHHBLIX COBCTBEHHUKOM WM BnafefibleM OT MPOHUKHOBEHWS
MOCTOPOHHUX NInL,

B yronosHom npaee Poccum [0 OKTAGPLCKOrO nepuoga HenpuKoCHOBEHHOCTb
Xunuwa — paccMaTtpvBaiacb  KakK  BaXXHOe  YCNoBME  CBOOOAbI  Ye/oBeKa,
OTBETCTBEHHOCTb 32  HapylleHWe  HernpuKOCHOBEHHOCTM  >Xunuwa  6Oblna
AnddepeHumMpoBaHa B 3aBUCMMOCTM OT COAEPXKaHWA OOBEKTMBHOW CTOPOHbI (He
OCTaB/IEHME >KUWLWIA WU BTOPXEHWE B >KUAWLE), crocoba MPOHMKHOBEHUA B
XUNnLe, KO/IMYecTBa MPOHUKAIOLWNX M BPEMEHW CYTOK, KOrja OCYLLECTB/SAN0Ch
MPOHVKHOBEHNE.

B coBeTCKOM YrosioBHOM 3aKOHOAaTeNbCTBe 40 60-X rofgoB, BBAALY HEOObLLOMN
[0/IN YaCTHOIO XW/I0ro CeKTopa B ropofax U AUCKPUMUHALMM YaCTHbIX NHTEPECOB,
OTCYTCTBOBa/la HOPMa, HErocpeACTBEHHO MpefycMaTpuBaroLLas  YrosoBHYHO
OTBETCTBEHHOCTb 33 HaPYLLEHNE HEMPUKOCHOBEHHOCTU XUNNLLIAZ'.

3aKoHogaTenem TakK Ke O00palleHO BHMMaHWe Ha CrneuupuKy HOPMbI,
CBA3aHHOW C HapyLUeHMEeM HeMPUKOCHOBEHHOCTM XUIULLA, U UM BblfeNieHa HopMa B
OTHOLLEHMM HapyLUEHMSA HEMPUKOCHOBEHHOCTU XUNNLLA B Xo4e Kpaxku (4. 3 cT. 158
YK P®), Tem cambiM 3aKoHofarte/lb MNOKasan MNPUOPUTET MpaBa Ha

HEenpPMKOCHOBEHHOCTb XUNLLA, OTPaXKEHHOTO B CT. 25 KoHCTUTYLUN PO,

27 BuHOKypoB B.H. ¥T0N0BHO-NPaBOBbIE CPeACTBa 06ECNeUeHNs HENPUKOCHOBEHHOCTM »XMUuLLa: YyebHoe nocobue.
KpacHosipck, 2003. C. 12
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2 YT ONNOBHO-TNPABOBAA XAPAKTEPUCTUKA TIPECTYTIJIEHAA,
NMPEOYCMOTPEHHOIO CT. 139 YK P®

2.1 O6beKTUBHbIE MPU3HAKKM cOoCcTaBa MpPecTynieHns

CornacHo cT1. 25 KoHcTUTyuumn Poccuidickon Defepaumm  «KuuLle
HernpUKOCHOBEHHO. HWKTO He BnpaBe MPOHMKATb B >KWAULLE MPOTMB BOMU
MPOXXUBAIOLLMX B HEM /ML, MHAYe Kak B C/ly4yasXx, YCTaHOB/IEHHbIX (hefepasibHbIM
3aKOHOM, UM HA OCHOBAHMM Cy1e6HOM0 PeLLeHms»?8,

MapaHTUpoBaHHas KOHCTUTyuuen P®  HENpUMKOCHOBEHHOCTb KuuLa
OXpaHsaeTcs B Yro/loBHO-NPaBOBOM NOpsALKe Ha OCHOBaHMM CT. 139 YK P®.

Tak, B cooTBeTcTBUM C Y. 1 cT. 139 YK P® He3akOHHOe NMPOHWKHOBEHME B
XWUNLLE, COBEPLUEHHOE MPOTMB BOMIN MPOXMUBAKOLLErO B HEM /LA, HaKa3biBaeTCA
lTpadoMm B pasmepe 40 COpPOKa ThbiCAY pybnen nnm B pasmepe 3apaboTHOM NaTbl
WM MHOTO 40X0Aa OCYXXAEHHOTO 3a Nepuos A0 Tpex Mecsues, NMbo 0653aTeNlbHbIMM
paboTamy Ha CpPOK [0 TPEXCOT LWEeCTUAECATU 4acos, NMGO UCMPaBUTENbHbIMU
paboTamMu Ha CPOK A0 OAHOTO rofa, NGO apecToM Ha CPOK A0 Tpex MecsLes?®.

CTpyKTypa 06bekTa NpecTynseHus, npegycMoTpeHHoro cT. 139 YK PO,
CK/MaablBaeTCa U3 ABYX YPOBHEN. [epBblil - 3TO (PaKTUYEeCKMe OTHOLLIEHUS, KOTOPbIE
BO3HMKAKOT MeXAy rpaxaaHamy 1 rocyapcTtsoM Mo noBoOAY HeMpUKOCHOBEHHOCTU
XUNULWQ, BbICTYMNaloLWeld B KayecTBe npegMeTa 3TMX OTHOLWeHWid. [MpaBoBas
0053aHHOCTb He HapyLlaTb HEMPUKOCHOBEHHOCTb XXU/MLLA BbITEKAET U3 COAePXKaHWS
CT. 25 KoHCcTuTyumm P®. C MOMEHTa BCTYMNJ/IEHNS B CUNY 3anpeTa, CoOAep Kalllerocs B
cT. 139 YK P®, wmexpgy rpaxgaHamuM U TocyLapCTBOM MO MOBOAY
HEeMPUKOCHOBEHHOCTW XXUNLLA BO3HUKAKOT NPaBOOTHOLLEHNA BTOPOro YPOBHA - Tak
Ha3blBaeMble MacCuBHbIE, aOCOMKOTHbIE YrO/IOBHbIE NPaBOOTHOLLEHNSA. CybbeKTamu
3TUX NPaBOOTHOLLUEHWIA BbICTYNatOT, C OAHON CTOPOHbLI, FOCYAAapCTBO, a C APYrou -

BCE rpaKaaHe, AOCTUrIne BO3pacTa yFOHOBHOVI OTBETCTBEHHOCTN, Ha KOTOPbIX

28 KoHcTuTyLms Poccuiickoii ®eaepauyn (MPUHATa BCeHApPOAHLIM rofocoaHneM 12.12.1993) (c yuyeToM Monpasok,
BHeCeHHbIX 3akoHamun P® o nonpaekax K KoHctutyumm PO ot 30.12.2008 Ne 6-PK3, ot 30.12.2008 Ne 7-®K3, oT
05.02.2014 Ne 2-®K3, oT 21.07.2014 Ne 11-dK3) // CobpaHue 3akoHoaaTenbeTa PP, 2014, Ne 31. CT. 4398.

2% YronoBHbIii Kofieke Poccuiickoii ®eaepaumm ot 13.06.1996 Ne 63-d3 (B pea. ®3 oT 24.11.2014 Ne 371-d3) // Co-
6paHue 3akoHoaaTenscTBa Pd. 1996. Ne 25. CT. 2954,
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HaslaraeTcs 0653aHHOCTb He HapyLaTh HEMPUKOCHOBEHHOCTb Xuauia Apyrux nuy,

[na ysacHeHWs cofepykaHns 00beKTa MpPecTyneHns - npas U 06s83aHHOCTEN
CyObEKTOB - CriefyeT OnpefennTbcs C MNpPeamMeToM OTHOLUEHWS, BEPHEE C ero
CBOMCTBaMM, T.e. TEM, MO MOBO/AY Yero 3TV NPaBOOTHOLLEHNS BO3HUK/N, NMOCKO/MbKY
MMEHHO NpeAMeT OTHOLLIEHWNIA onpefensieT 06beM NpaB 1 0653aHHOCTEN, HapyLUeHne
NGO HeBbLINOMHEHME KOTOPbLIX ABNSETCA NpecTynieHnem. CneayeT nNpucoeamHNTLCA
K MHeHuto B.C. HukudgopoBa 0 TOM, YTO TaKOBbIM SIBMSIETCA BO3MOXHOCTb WA
OXPaHsieMbI MHTEPEC, TaK KaK 3TU MOHATMS «CBSi3aHHbl W MNepensieTeHbl Apyr C
Apyrom». B paHHOM cnyvae BO3MOXKHOCTb PacCMaTpuBAeTCA He KakK KaTeropus,
MPOTMBOMOMOXHAA KaTeropum «4encTBUTENIbHOCTb», a 00603Ha4YaeT 06ecrneyeHHYHo
3aKOHOM 6ecrnpensTCTBEHHOCTb TaKOro MoOBeAeHWs N0, KOTOpoe npeacTaBnsieT
co60ii peanun3aLuio NPefoCTaBIeHHOTO 3aKOHOM Cy6bEeKTUBHOIO npasa®. VIMeHHo B
COXpaHeHn BO3MOXKHOCTW AeiCTBOBaTb ONpeAe/ieHHbIM 06pa3om unv npebbiBath B
onpefeneHHOM COCTOSIHUM U COCTOUT TOT COLUMasbHbIA MHTEpeC, NpeacTaBNAOLNiA
coboi coiep>XaHme BCAKOro 00LLECTBEHHOI0 OTHOLLEHNS.

Ha ocHoBaHWM 3TOro rnosaraeM, 4YTO MNPeAMETOM OTHOLLEHWI, KOTOpble
OXpaHAKTCA  3anpetoM, cdopmynuMpoBaHHbiIM B CcT. 139 YK P®, #u
HernoCpPeACTBEHHbIM OOBEKTOM MPECTYN/EHNA SBNSETCA  BO3MOXHOCTb LA
6ecnpensTCTBEHHO pPeasi30BbIBaTb CBOWM MaTepuasibHble U AyXO0BHbIE NOTPEGHOCTH,
COCTaB/IAOWME Cepy €ero IMYHOM >KMU3HW. ITa BO3MOXKHOCTb, 06ecreyeHHas
NpaBoM, CTAaHOBUTCS CYObEKTMBHbLIM MPaBOM Ha HEMPUKOCHOBEHHOCTb >KMMLLA.
HenpuKOCHOBEHHOCTb XUNNLLA KaK 3/1EMEHT JIMYHON YXMU3HW MO3BONSET rpaXkaaHam
OecnpensiTCTBEHHO  YAOBNETBOPATb CBOM MaTepuasbHble U HeMaTepuasibHble
NoTpe6bHOCTN. HEenpUKOCHOBEHHOCTb XKU/WLWEA - 3TO HEMNPUKOCHOBEHHOCTb He
006beKTa npaea CO6CTBEHHOCTU Ha [0M, KBapTUPY, He 06beKTa npasa HaHUMaTeNs rno
[IOTOBOPY  HailMa, 3TO  HEMPUKOCHOBEHHOCTb  JIMUHOW  KU3HM  FpaxaaH™2.
CnepoBate/ibHO, He0oOX0AUMO OTAMYaTb MpPaBO Ha >KWAUWE OT npaBa Ha

HEMPUKOCHOBEHHOCTb  XXW/NLWaA, KOTOpPOe CaMOCTOATE/IbLHO WU HE ABNAETCA

30 Kosanes M.W. CoBeTckoe yroniosHoe Mnpaso: Kypc nekuwii. Bein. 1: BeefieHne B yronosHoe npaso. CBep//ioBCK,
1971. C. 96.

31 Hukndopos B5.C. O6LEKT NpecTynieHns No COBETCKOMY YrosioBHOMY npasy. M., 1960. C. 69.

32 KpacasuukoBa J1.0. JInuHas XuU3Hb rpaxaaH nog 0XpaHoi 3akoHa. M., 1983. C. 60.

21



MPOM3BOAHbLIM OT MpaBa Ha XWU/ULLE.

AIMEHHO MO3TOMY HEMPMKOCHOBEHHOCTL XXU/MLA A0/MKHA ObIThb 0becrneyeHa
He TO/IbKO B Tex C/y4asX, Korfga MpoXuBarolmMin ABNSETCA COOGCTBEHHUKOM W/
3aHMMAEeT XXWUINULLE Ha [PYruX 3aKOHHbIX OCHOBaHWMAX, HO M KOrga peybs MAeT O
(haKTUUYECKOM MOMb30BaHUM XUNuLLem, Mo3ToMy HeMb3si MPOBOAWUTL 06bICK 63
Cyfle6HOro peLleHnss B CamMOBOJIbHO MOCTPOEHHOM [oMe. BmecTe ¢ TeM 3TO He
MCK/KOYaeT B3aMMOCBA3M YKa3zaHHbIX [BYX CYObeKTMBHbIX MpaB. be3 npasa Ha
XUNULWE He BO3HMKaeT MpaBa Ha HEMPUKOCHOBEHHOCTb XWAWWE, HO u 6e3
MOC/EAHEro XUNWLLIE NepecTaeT ObITh TaKOBbIM®?,

Takum  06pa3oMm, HemnocpefcTBeHHbIM  OOBLEKTOM  pacCMaTpyBaeMoro
MPeCcTyrnieHns ABNSETCA HEMPUKOCHOBEHHOCTb >KW/MLLA KaK COCTaBMSHOLLMIA
3/IEMEHT HEMPUKOCHOBEHHOCTU JINYHOCTU (JIMYHOI XKM3HMU), N UMEHHO 3TO LO/KHO
ONpeaenaTb COAePXKaHMEe NOHATUSA «KUINLLEY.

B KBamMrLMpOBaHHbIX COCTaBax pacCMaTpuBaeMoro NpPecTynseHns cnegyet
BblAEe/IMTb  AOMO/HUTENbHBIA 00BLEKT, KOTOPbIM MOTYT BbICTYyNaTb 340POBbE,
HeMmpPUKOCHOBEHHOCTb, €BO6OAA, 6e30MacHOCTb NMYHOCTK (4. 2 CcT. 139 YK P®),
pernameHTMpoBaHHas 3aKOHOM [eATe/IbHOCTb OpraHoB rocCyAapCTBEHHON BfacTw,
OpraHoB MeCTHOr0 CaMOYrpaB/ieHUs, a TakXKe MHTepechbl rocyAapCTBEHHON CyXOb!,
CNY>XObl B KOMMEpPYEeCKOM NPeanpuaTAn, yupexaeHun, opraHmsaumm (4. 3 cT. 139
YK P®)®,

OObeKTMBHAA CTOPOHa BblpaXaeTcs B [AEWCTBUM - He3aKOHHOM (BOMpEeKu
[ECTBYIOLLEMY 3aKOHOAATE/IbCTBY) MPOHUKHOBEHMN B >KWINLLE NPOTWUB BOMN
MPOXXMBAKOWErO B Hem uua. TPOHWKHOBEHME - 3TO TalHOe WM OTKPbITOe
BTOpXXeHMe. OHO MOXKEeT COBepLIaTbCA Kak C MPeofoseHneM MNpPensaTcTBuiA Unu
COMPOTMBNEHWS NOAENA, TaK 1 6e3 3Toro.

YT0/10BHass OTBETCTBEHHOCTb WMCK/KOYaeTCcsa NUllb B TOM Cly4ae, Korga ans

3 NonaTknHa H. Peannsauus NpuHLMNA HEMPUKOCHOBEHHOCTU XWUULLA B YTOIOBHOM cydonpoussoacTee // Poccuid-
ckas toctmymd. 2002, Ne 11. C. 51.

34 BuHOKypoB B. 3HauyeHve HenocpeAcTBEHHOr0 06beKTa MPecTynaeHus, NpegycMoTPeHHOro cT. 139 YK P®, ans
onpeaeneHns NOHATUS «KunuLe» // YronosHoe npaso. 2006. Ne 1. C. 8.

35 BpunnuanToB A.B. KoMMeHTapuii K YTonoBHOMY Koaekcy Poccuiickoii defepaumm (nocTateliHblil). M.: MpocnekT,
2010. C. 532.

% fbskoB C.B. KomMmeHTapuii K YTonoBHOMY KoaeKcy Poccuiickoii defepalun: Hay4HO-NpaKTUYeckuin (nocrareid-
HbIA). 2-e n3g., Nnepepad. u gon. M.: KOpucnpygaeHums, 2013. C. 304.
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BXOXIEHNA B >KU/MLLE WMEHTCA 3aKOHHble OCHOBaHWA. OHW YCTaHOB/EHbl B
Yro/I0BHO-MpoLeccyaslbHOM  3aKoHodaTeNbCcTBe, ®PefepaibHOM  3aKoHe «O
nonmummn»*’, degepaibHOM 3aKoHe «O6 0MepaTUBHO-PO3bICKHON AedTenbHOCTU»E 1
Ap. Tak, B XWNuUWe rpaxaaHvHa MOXeT BOWTK criefoBaTeNib ANS MPOM3BOACTBA
00bICKa, BbIEMKW, OMWCU WMYLLECTBA, HO MNPV HaIMYUA  COOTBETCTBYHOLLENO
MOCTaHOB/EHMS, CYAeOHbIA NPUCTaB-UCNONHUTENb NPU HASIMUYUW UCTONHUTENBHOMO
nncTa n T.4. YacTHOe /MU0 MOXKET BOWMTM B XKU/IMLLIE APYrOro YesioBeka To/bKO C ero
cornacms®.

B cootBeTcTBUM CO CT. 15 depnepanbHOro 3akoHa «O nonnumnm» He o0bpasyet
HapyLleHWs HeMPUKOCHOBEHHOCTM XXU/MLLLA UCMO/b30BaHME NpaBa MPOHWKHOBEHUSA
COTPYZAHVKOB MOMNLMMN B XWUJble NOMELLEHWSA, B MHbIe NMOMELLEHUSA N Ha 3eMefibHble
y4yacTKu, NpUHagIexalive rpaxjgaHam, B NMOMELLEeHUs, Ha 3eMefibHble Y4acTKu W’
TEppUTOPUX, 3aHMMaeMble OpraHu3auuaMy  (3a  UCKIKOYEHWEM  MOMELLEHNI,
3eMefibHbIX Y4YaCTKOB W TEppuUTOPUA  AWUNIOMaTUYECKUX MPeLCTaBUTENIbCTB U
KOHCYNbCKUX  YUPEXAEHUA  WHOCTPaHHbIX  rocyaapcTB,  MPeACcTaBUTE/IbCTB
MeX/AYHapOAHbIX OpraHn3auumii), B ciyyasx, NpeaycMOTPEHHbIX 3aKOHOAATeIbCTBOM
P®, a Takxke: 1) 4515 CNAaCceHUs XXMU3HU rpaxaaH n (Um) Nx UMyLLLECTBa, 06ecreyeHmns
6e3onacHOCTM rpaxgaH WM 06WecTBEHHOMW 6e30MacHOCTM MPU  MacCOBbIX
becrnopsaKax 1 Ype3BblYaiHbIX CUTYaUUaX; 2) ANA 3afepXaHna N, Nogo3peBaembixX
B COBEpLUEHUN nNpecTynneHus; 3) AN NpPeceyeHUs MpPecTynneHus; 4) AN
YCTaHOB/EHUS! 06CTOATENBLCTB HECYACTHOIO CyyYane.

He sBnsetcA HapylleHMEM HEMPUKOCHOBEHHOCTU XXUuLia MpoBeAeHue
OrMepaTMBHO-PO3bICKHLIX MEPOMNPUATUIA, COMPSHKEHHOE C BXOXEHMEM B HEro ¢
corsiacua XoTa 6bl 04HOI0 U3 NPOXXMBAKOLWMUX B HEM NAL, NGO B UX OTCYTCTBUE, HO C
paspelleHns 1 B MPUCYTCTBUW aAMUHUCTPAUMMA TOCTUHULbI, CaHaTopus, AoMa

OTAbIXa, MaHCMOHATa, KEMMWHra, TYPUCTCKOM 6asbl, ApYyroro MoAo6HOro

37 depepanbHblil 3aKoH 0T 07.02.2011 Ne 3-d3 (ped. oT 13.07.2015, ¢ u3m. oT 14.12.2015) "O noavumu” (C U3M. 1
pon., BcTyn. B cuny ¢ 15.09.2015)// CobpaHue 3akoHogatensctea P®. 2011. Ne 7. CT. 900.

38 denepanbHbIii 3aKoH 0T 12.08.1995 Ne 144-®3 (B pef. oT 29.06.2015) «O6 onepaTBHO-PO3bICKHON [€ATENbHOCTM»
I/ CobpaHue 3akoHoaaTenbcTea P®. 1995. Ne 33. CT. 3349.

39 PagueHko B.W. KomMeHTapuii K YTon0BHOMY Koaekcy Poccuitckoii defepauum (noctateiitblii). 2-e u3g., nepepas.
n gon. M.: MpocnekT, 2008. C. 289.

40 depepanbHblii 3aKkoH 0T 07.02.2011 Ne 3-®3 (pea. ot 13.07.2015, ¢ u3m. oT 14.12.2015) "O noamumumn™ (c u3m. u
pon., BcTyn. B cuny ¢ 15.09.2015)// CobpaHue 3akoHogaTensctea P®. 2011. Ne 7. Ct. 900.
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YUpeXaeHus, ecny Takue MeponpuAaTUA He CBfA3aHbl C OTbICKAHWEM, OCMOTPOM
BELLEe, MMyLLeCcTBa, MPUHALNEXALLero nmuam, MOoCTOAHHO WAN BPEMEHHO B HUX
MPOXMBAIOLMX, N NPU YCNOBUN, €CNA BXOXKAEHNE B NOMELLEHNE B UX OTCYTCTBUE
npeAcTaBuTeNien  agMUHUCTPaUUM  MNpeaycMOTPEeHO  npasuiaMy  MnpebbiBaHUA
(MpoXkmBaHMA, BHYTPEHHero pacnopsgka) wnam ycnosusmu gorosopa (yoopka
MOMELLLeHNSA, PEMOHT CaHTEXHNUYECKOro obopyaosaHus 1 ap.).

Cnocob NPOHWKHOBEHWUA B XWUAULLE ANA KBa/IM(IMKALUM OCHOBHOMO COCTaBa
paccMaTpuBaeMoro NpPecTynyieHns 3Ha4yeHns He MeeT. OH MOXKeT ObITb OTKPbITbIM
NN TaliHbIM, COBEPLLEHHBIM B MPUCYTCTBUM B XKW/MLLIE NPOXMBAIOLLMX TaM L, UK
APYrUX JNofein, Tak M B WX OTCYTCTBME, BK/IOYaTb KakK HEMoCpeACTBEHHOE
MPOHUKHOBEHWE YeN0BEKA B XXUINULLE, TaK 1N KOHTPOIMPOBAHME XUNLLA U3HYTPU C
MOMOLLBHO CMeLMabHbIX TEXHUYECKUX CPeACTB.

B TO e Bpems ucnosb3oBaHWe 06MaHa, 3/10ynoTpebneHns LoBepueM Ans
MPOHUKHOBEHNSA B XXW/KLLE He 06pa3yeT pacCMaTpMBaeMoro cocrtasa MpecTynseHuns,
MOCKOJIbKY B 3TUX Cy4Yasx MU0 NPOHUKAET B XWU/IMLLE MO BOJIE NPOXMBAIOLLErO B
HeM NnLa, XOTA OHO W HaxXoA4WI0Cb B 3a6/yXAEHUN OTHOCUTE/IbHO TEX W/IN MHbIX
06CTONATENLCTB.,

O6s3aTeNbHbI NPU3HAK - MECTO COBEPLUEHWS NPecTynieHus. TakoBbIM
AsnaeTca xunuwe. depepasbHbiM 3akoHoM oT 20 mapta 2001 r. Ne 26-93 «O
BHECEHUN W3MEHEHWI W [OMOSIHEHUA B HEKOTOpble 3aKOHOAATesflbHble aKTbl
Poccuitckort defiepaumn B CBSI3W C paTUUKauMend KOHBEHUMWM O 3alimTe npas
YenoBeKa U OCHOBHbIX CB060A»*? B CT. 139 YK P® 6bI/10 BK/IOUEHO NpUMEYaHme, B
KOTOPOM [aeTcsl OMnpeAenceHne MOHATUS <«KUWLIE». B 4aCTHOCTW, XXUIULLEM
NPU3HaETCA WHAMBUAYASIbHBIA XWNOW [OM C BXOAALWMMU B HEro >XUIbIMK 1
HEXWUbIMA  MOMELLEHUAMWN, HKUI0E TMOMELLEHNe He3aBUCUMO OT  (hOpMbl
COOCTBEHHOCTM, BXOAALLEE B XXUINLLHBIA (POHA Y NPUTrofHOe ANS NOCTOSHHOIO MK

BPEMEHHOIO NPOXnBaHUA, a PaBHO NHOE NMOMELLEHNE NN CTPOEHNE, HE BXOASALLIEE B

41 Nebenes B.M. KommeHTapuii K YTonoBHOMY Kofekcy Poccuiickoii deaepauum (noctateiHblif). 13-e u3g., nepepasd.
n gon. M.: KOpaiit, 2013. C. 396.

42 depepasbHbIin 3aKoH 0T 20.03.2001 Ne 26-d3 (B pefl. oT 30.12.2001) «O BHECEHUM U3MEHEHWIA 1 IOTONHEHWIA B He-
KOTOpble 3aKOHOAAaTeNbHbIE aKTbl Poccuiickoii defepalmm B CBA3M C paTUdMKaLMein KOHBEHLMI O 3aliMTe npaB Yesno-
BeKa M OCHOBHbIX CB060A» // CobpaHue 3akoHogaTenscTea PP, 2001. Ne 13. Ct. 1140.
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YXUINLLHBIA (DOHJ, HO NpeAHa3HayYeHHOoe A/151 BPEMEHHOMO NMPOXMBaHWS.

[MoHATME Xunuiwa faetca v B N. 10 cT. 5 YronoBHO-NpoLeccyaibHOro Koaekca
PO (panee - YINK P®), rge Takke YKasblBaeTca, UTO XUuwe - 3T0
«UHAVBULYbHBIA YXWMNOM [OM C BXOAALWMMU B HETO >KWMbIMU U HEXWU/bIMU
MOMELLEHUAMW, XKU/I0e TOMELLEHNE He3aBUCUMO OT (OPMbl COBCTBEHHOCTMH,
BXOASALLEE B XUINLHBIA (DOHZ, U UCMO/b3yeMOe A5 MOCTOAHHOIO WX BPEMEHHOIO
MPOXXNBAHNA, a PaBHO MHOE NMOMELLEHVE NN CTPOEHWE, HE BXOASLLEE B XXUULLHBIN
(hOHZ, HO MCMO/b3YEMOE /1Sl BPEMEHHOTO MPOXKMBAHUS»,

MOXHO  BbIAEIMTb  HEKOTOpble  MPU3HAKN  >KWAULWA:  MPUTO4HOCTD,
npegHasHa4YeHHOCTb U MCNOJb3YEeMOCTb CTPOEHUA U NOMELLEHUS 418 NPOXUBaHUA.
MpefcTaBnseTcs, YTO NPUMEHEHWE UCMONb3YEMOCTU AN1S1 MPOXUBAHUA NPUBEAET K
HeOOOCHOBAHHOMY  PaCLUMPEHUI0  TONKOBaHWA MOHATUA Xuauwa. Tak, A4
BPEMEHHOIO MPOXXUBAHWA MOXXHO WCMO/b30BaTb KOPWUAOPbLI, KPbIWK, Yepaaku,
NoABa/ibl, NECTHUYHBIE KNETKWN, eCTECTBEHHbIE YKPbLITUA Npupoabl (rpoThl, NeLepsl),
HO WX Henb3s MPU3HAThb XUNWLLEM*, TaK KakK Takoe TO/IKOBaHWe 6asvpyeTcs Ha
CYOBEKTMBHOM MOMEHTE, T.e. Ha YCMOTPEHWM KOHKPETHOro YefoBeKa, U BefeT K
pacLuMpuUTeNIbHOMY MOHMMaHUIO XuUnuwia. BcneacTene sToro And Apyrux vy, He
OyfeT ACeH MOMEHT Hauyasa COBepLUeHWUA MNPeCTynieHns -  HapyLueHus
HEMPUKOCHOBEHHOCTM Xunuwa. Takum 06pa3om, Ccriefyer OCTaHOBUTLCH Ha
PacCMOTPEHUN TaKMX ero Npu3HakoB, Kak npefHasHayeHHOCTb M MPUTrOAHOCTL A1
MPOXXUBAHWA.

CornacHo cT. 15 XunuwHoro Kogekca P® »unbiM NOMELLEHNEM NMPU3HAETCH
N30/1MPOBaHHOE TMOMELLEeHME, KOTOPOe ABMAETCA HeABMXXUMbIM WMYLLECTBOM W
MPUroAHO A7 MOCTOAHHOrO MNPOXMBaHMA rpaxhaH (OTBeYaeT YCTAHOB/IEHHbLIM
CaHWTapHbIM M TEXHUYECKMM nMpaBuiaM W  HOpMaM, WHbIM TpeboBaHWUAM
3aKOHOAaTeNbCTBa)*. MpegHa3HauYeHHOCTb NMOMELLEHNS ANS XUIULLHBIX LieNei - aTo

M3HaYaNbHO 3afjaHHas (yHKLMS, 0603HaYeHHas B COOTBETCTBYHOLUMX AOKYMeHTax,

43 YronoBHo-NpoLeccyanbHbIi Kofieke Poccuiickoii deaepaumn oT 18.12.2001 Ne 174-d3 (B pea. @3 o1 21.07.2014 Ne
277-®3) // CobpaHwe 3akoHogaTensctea P®. 2001, Ne 52 (u. I). CT. 4921.

4 Enucees C.A. MpecTynneHns npoTue Co6CTBEHHOCTM MO YrosI0BHOMY 3aKOHOAATENbCTBY Poccumn (BONPOCh! Teopun).
Tomck, 1999. C. 159.

45 XKunuHelii koeke Poccuiickoii ®eaepauyn oT 29.12.2004 Ne 188-®3 (8B pea. @3 oT 21.07.2014 Ne 263-®3) // Co-
6paHue 3akoHogaTenscTea P®. 2005. Ne 1 (vacTb 1). CT. 14,
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KOTOpas He 3aBUCUT OT XapakTepa PakTU4YecKoro MCcnoib30BaHWUA U OT COXpPaHeHUs
CMOCOBHOCTY Y0BNETBOPSATh XUULLIHbIE NOTPEBHOCTYU rpaxaaH®.

[MOHATUE «KUNNLLE» paccMaTPUBaETCAa U B KOHCTUTYLMOHHOM Npase. Tak B.P.
CKpUNKO nonaraet, 4YTO >XXUWLWE - 3TO He Nt0boe MOMeLLeHVEe WU CTPOEHMe,
MCNonb3yemoe ANA NPOXMBaHUA. XKWU/bIM CUATAETCH CTPOEHME, B KOTOPOM BCS U/
He MeHee MO0JI0BMHbI MOIE3HOM NOLAAM 3aHATLI XUNbIMU NOMeLLeHUAMN. XKnbIMu
MPU3HAIOTCA  MOMELLEHNs,,  OTBevalolme  YCTaHOB/IEHHbIM  CaHMTapPHbLIM,
NMPOTUBONOXapPHbIM,  FPaJOCTPOUTENIbHBIM M TEXHUYECKUM  TpeboBaHMSM 1
npeAHasHayYeHHble 4719 NPOXXMBaHUA rpaXaaH, 61aroyCTpoeHHbIe MPUMEHNUTENIBHO K
YC/IOBUSIM HACEeNEHHOr0 NMYHKTA, B KOTOPOM OHM HaxomsaTca®’.

B yronosHomM npase, MCX0Aa U3 3afayn 06ecnevyeHnss HernpuKOCHOBEHHOCTU
NMYHOCTK, TOHATUE «KUULLE» CledyeT paccmatpusBaTb 6onee WwKMpoko. B
Yro/IOBHOM  MpaBe MOHATME  «KWIUWE»  TPaAWLMOHHO  paccMmaTpuBaeTCH
NMPUMEHUTENIBHO K KBa/IM(IMKALMM  XULLEHWA. Tak, cornacHo [1oCTaHOB/IEHWIO
MneHyma BepxosHoro Cyga CCCP ot 05.09.1986 Ne 11 «O cyaebHoi npakTunke no
[enaMm O MNPecTynneHusxX MpoTUB JIMYHOW COBCTBEHHOCTU» D>KU/MLLE - 3TO
rnoMeLLeHne, npefHa3Ha4YeHHOe A/19 MOCTOAHHOrO WM BPEMEHHOTO MPOXXKUBAHUSA
nogen (MHAMBMAYaNbHbIA [OM, KBapTUpa, KOMHaTa B FOCTUHWLUE, Aaya, CafoBblid
OOMUK), @ TaKXKe Te ero COCTaBHble 4acTW, KOTOpble MUCMOMb3YHOTCA A1 OTAbIXa,
XpaHeHWs umyllecTBa MO0 YAOBMETBOPEHUS WHbLIX MOTPEBHOCTEN 4YenioBeKa
(6anKoHbI, 3aCTeK/eHHble BepaHAbl, KnafoBble). He MOryT npu3HaBaTbCA XUINLLEM
MOMELLEHNSA, He NpefHa3HaYeHHble M He MPUCMOCO6/IEHHbIE 415 MOCTOAHHOIO UK
BPEMEHHOr0 MPOoXunBaHus (HanprmMep, 060CO6/1IEHHbIE OT XXW/bIX NMOCTPOEK Morpeoda,
aMbapbl, rapaxku 1 Jpyrve X03aicTBeHHbIE NoMeLLeHns ),

B cBA3M C 3TMM BO3HMKAET BOMPOC O BO3MOXHOCTW MPU3HAHWUA >KUINULLEM
KatoTbl Tennoxogda, Kyne noesga. BepxosHblit Cyn PCOCP npusHaBan ykKaszaHHble

MOMELWLEHNA XUNNWEM NNWb B Cnydyae MNPOXMBaHMA B HUX YYNeHa KOMaHAbl

46 KysbMuHa W. MoHATME XMNoro nometeHus // Poceuiickas octuums. 2001. Ne 9. C. 29,

47 Ckpunko B.P. KOHCTUTYLMOHHOE NpaBo rpaxaaH Poccuiickoii deaepaumn Ha xunuule // FocyaapcTso 1 npaso.
2002. Ne 12. C. 33.

48 MocTaHoBneHue MneHyma BepxoBHoro Cyga CCCP ot 05.09.1986 Ne 11 «O cyae6Holi NpakTyKe Mo Aenam o npe-
CTYNNEHMAX NPOTUB IMYHOI CO6CTBEHHOCTW» [/ [JOKyMEHT ony6/MKoBaH He 6bi. [LOCTyn 13 crpas.- NPaBOBOI CUCTe-
Mbl «KOHCYbTaHTI1NOC».
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Tenjoxoga WAM MNpPoBOAHMKA Mnoe3ga. B cnyyae HaxoXkgeHWs B Kyrne noesga
naccaxupa OHO >XWIULEM He npu3HaeBanocb. B O630pe «HekoTopble BOMPOCHI
MPaKTUKN NPUMEHEHNA CyAaMuy 3aKOHOATelbCTBa No AefiaM 06 0TBETCTBEHHOCTH 3a
KpaXKn NNYHOro MMyLLecTBa rpaxaaH» BepxoBHbli Cygq PCOCP oTmeTwus, 4To
HeNb3s KBa/IM(ULUMPOBATL KaK KpaxKy C MPOHWKHOBEHWEM B XWNWLe AeicTeus B.,
COBEPLLUMBLIErO KpaXxky MopTgens v AeHer U3 KapmaHa numpkaka y M., cnasLiero B
Kyne noe3aa*®. CBoli BbiBog BepxoBHbiii Cyn PCOCP aprymMeHTUpOBa TeM, YTO
Kyne noesga npefHasHayeHo A1 Mpoe3fa, a He MpoXwueaHudA. [aHHasa nosuvuus
HaLLNa NoaAepXKKy U B COBpeMeHHol niutepaType™.

OfHaKo BpsAf /M C TakoW MNO3ULMEN MOXKHO cornacutbcd. Bo-nepsbix, B
O630pe He roBopuTCA 0 TOM, NPOHKK NN B. B Kyne, rae cnan M., uam oH aensanca
Maccaxmpom 3TOro >e Kyrne. BO-BTOpbIX, HEMOHATHO, NMo4yemy Kyre noesja He
npefHasHayeHo [A/11 MNPOXKMBaHUA. VIMeeTCs CYLLeCTBEHHad pasHuua Mexay
YCNOBMAMW  Mpoe3ja B BarOHe MNPUrOpOAHOro  3/1eKTponoesfa, KOTOpbIM
[EeCTBUTENIbHO MpefHa3HayeH A/19 NepeBo3Ky Maccakmpos, 1 Kyre noesga fAalbHero
CMef0BaHns, rae Haxo4MTCH WMYLLECTBO YesioBeKa, KOTOPbIM OH MOJb3yeTcs BO
BPeMS NOe3[KW, CaM Ye/lOBEK OTAbIXaeT, CruT, ecT. B Tom ke O630pe BepxoBHbIiA
Cyn PCOCP npusHan Xunuilem nanatky reosioroB, Tak Kak B Hell Haxo4unocb
MMYLLECTBO M OHA HAaxoAwnacb BAasleKe OT HaceneHHOro nyHkra. loatomy no
[AaHHOMY BOMNpPOCY criefyeT NpUcoeanHUTLCA K MHeHUto T.H. HypkaeBoi o ToM, 4uTo,
Korga TpaHCMOpPTHOe CPeACTBO BPEMEHHO WCMO/b3yeTCAd He TONbKO  AnA
rnepemMeLLleHns B MPOCTPAHCTBE, HO U A5 NPOXWBAHUS B HEM B 3TOT Mepuof, OHO
nproGpeTaeT CTaTyC Xunmias?,

Taknum 06pa3oM, npefHa3HaYeHHOCTb A4/ NPOXMBAHUA - 3TO (POPMaIbHbIN
KPUTEPUIA OTHECEHUS MOMELLEHUA K >KUAWLLY, a NMPUIoAHOCTb - COAepXKaTe/bHbIi
KpuTepuid. MomeLleHre cnefyeT Npu3HaBaTh XXUIULWEM U B TOM Cly4vae, ec/ii OHO He

npeaHasHa4eHo A4 MOCTOAHHOIO npoXunBaHWA, HO MPUIrogHoO A4 BPEMEHHOIO

4% 0630p BepxoBHoro Cyna PCOCP «HeKoTopble BOMPOCh! NMPaKTUKX NPUMEHEHUS Cy/jamMmi 3aKOHOATeNbCTBA Mo fe-
Nam 06 OTBETCTBEHHOCTM 3a KPaXXW IMYHOI0 MMYyLLECTBa rpaxkaaH» // bronneteHb BepxoBHoro Cyga PCHCP. 1986. Ne
2.C. 14,

%0 BoiiLos A.W. MpecTynneHus npoTue cobcTBeHHOCTU. CI6., 2002. C. 621.

51 Hypkaesa T.H. /InuHble (rpaxaaHcKue) Npasa U CBO60/bI Ye/IOBEKA U MX OXPaHa Yro/I0BHO-MPaBOBLIMU CPeACTBaAMM.
Crieé., 2003. C. 212.
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NpoXKuBaHua. 1og BO3MOXKHOCTbKO MPOXKUBAHWA CrieAyeT MOHMMAaTb Hajudue
BO3MOXHOCTW  YAOBNETBOPATb MaTepua/ibHble W OYXOBHble MOTPe6HOCTN B
yeAVHEHUN nnbo, Kak nonaraet B.HO. ManaxoBa, Xunuie - 3To nomMeLleHue, rae
rpaXaaHe MOryT OCYLLECTBATL KOMM/EKC XXM3HEHHO BaXKHbIX (DYHKLNIA®2,

[MOHATME «KUIULLE» MOXXHO OMpefenvTb ABYMA METOLAMW: NepedncieHvem
BCeX OOBEKTOB, KOTOpble MOTYT CAY>XWUTb >KWIULLEM, T.e. MpefHa3HauyeHbl A/
MPOXXMBaHNA (KBapTUpa, AayHblil JOMUK, KaroTa Tenaoxoha, Kyne noesfa, Homep B
rOCTUHMLE, Ky30B aBTOMOOWAA, CreunanbHO MpefHasHayeHHbIW Ans BPEMEHHOrOo
MPOXXUBAHNA), U YKazaHMEM Ha (DYHKUMOHAIbHbIN MPU3HAK XUIULLA - MPUTOLHOCTb.
K (yHKUMOHaIbHBIM  MpU3HAKaM >XUWLLA, KOTOpble PacKpbIBalOT MOHATHE
MPUrOAHOCTM 4719 MNPOXMBAHWUSA, [LO/MKHbI ObITb OTHECEHbl Chefyolime: a)
MPUCMOCO6/IEHHOCTL A/1 NPOBEAEHUS HOUIEra Y HaXOXAEHNA B HEM OMNpefe/ieHHOro
MMyLLeCTBa AN8  YAOBMETBOPEHUS ObITOBbIX MOTpebHOCTel, 6) OTCyTCTBUE
cBO6GOAHOrO focTyna B MOMeLLleHMe (Hanmume CTeH, ABeper). B To ke Bpems
HaMumMe MMYyLLecTBa B MMOMELLEHUN He SBNAETCA 00s3aTeNlbHbIM MPU3HAKOM
OTHECEeHUS NOMELLEeHMS K Xunuwly. HeobxoauMo yuuTbiBaTb, YTO 06a OCHOBaHUSA
OTHECEHMWS NOMELLIEHNS K XXUNNLLY AONOSHAKT APYr Apyra.

Cnepytowein  nNpobnemMoin  TOMKOBaHMS  MNPU3HAKOB  «MNPUrOAHOCTb» U
«MpefHa3HaA4YeHHOCTb» ABMAETCA BOMPOC O NPUrOAHOCTA U NpeaHasHaYeHHOCTU 41
MPOXXNBAHWNA CNYXEOHbIX MOMELLEHWNIA, Tie YEeNOBEK MOXET YeANHUTLCSA. 10 MHEHMIO
EBponelickoro cyfa, npoheccnoHaibHas AedaTe/IbHOCTb He MOXET MCK/IHYaThCa U3
COAePXaHuUA 4YaCTHOM >KM3HM, TaK KakK 3aHMMaTbCAa  NPO¢eCCUOHaIbHOM
[eATeNbHOCTHI0 MOXHO MO MECTY >KMTeNIbCTBa, /MYHBbIMU AeNnamMn - B C/y)XXeOHOM
MomelLeHn®®. B CBA3W C 3TUM crieflyeT 06paTUTbCS K 3aKOHOAATENbCTBY psja
3apy6exkHbIx cTpaH. Hanpumep, B cT. 204 YK VcnaHum ycTaHOBNeHa
OTBETCTBEHHOCTb 3a BTOPXXEHME B MOMELLEHNEe HOPUAMNYECKOTO /LA, CY>KeOHbIN
KabMHET unn ogmc NMbo B MOMeLLeHNEe KOMMEPYECKOrO YUpeXxJeHUs B Yacbl ero

3aKkpbITMA. B naparpage 123 YK "'epmaHun Takxke npeaycMOTpeHa OTBETCTBEHHOCTb

52 ManaxoBa B.FHD. YTr0/10BHO-NPaBoBas 0XpaHa HEeNpPUKOCHOBEHHOCTM XunuLla B Poccuiickoii deaepauun: asToped.
Jmcc. ... KaHg. topug. Hayk. M., 2001. C. 17.
53 EBponelickuii Cy/ No npasam yenoBeka. M36paHHble pelueHus. M., 2000. T. 1. C. 768.
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38 He3aKOHHOe MPOHWKHOBEHME He TOMbKO B KBapTuUpy, HO M B TOProBoe MWu
OXpaHsemMoe MOMeLLeHMe, e PacrofioKEeHO Yy)XK0e WMYLLECTBO, WM 3aKpbITble
MOMELLLEHUNSA, KOTOpble NpefHa3HaYeHbl 415 0OLECTBEHHbIX CNYX0 nan TpaHcnopTa.
B naparpage 264 YK [laHuM ycTaHOB/ieHa OTBETCTBEHHOCTb 32 HE3aKOHHOe
NMPOHVKHOBEHWE B JOM UK N060e Apyroe He cBOGOAHOE Ana AOCTyna MecTo. B CT.
138 YK TlonnaHgun TakXe YCTaHOB/EHa OTBETCTBEHHOCTb 3a He3aKOHHOoe
MPOHUKHOBEHME HE TOMbKO B XXUNLLE, HO 1 B MOMeLLIeHMe>,

Taknum 06pa3oM, KpaTKuiA aHasM3 HOPM 3apy6eXKHOro YrosioBHOro npasa
MO3BOJISIET CAENAaThb BbIBOA, YTO B HUX MPSAMO UM KOCBEHHO YCTaHOB/1eHa Yro/l0BHas
OTBETCTBEHHOCTb 32 HE3aKOHHOE MPOHWKHOBEHWE B CNy)XebHble nomewleHus. Tem
CaMbIM MPU3HAETCH, YTO MPU OCYLLECTB/IEHUN NPOJEeCCUOHAIbHOW AeATeNlbHOCTM
4esioBEK MPOXKMBAET B CNY>Xe6HOM nomelyeHnn. MpefcTtasnseTcs, 4to n 8 YK P®
[OO/MKHO ObITb KPMMUHAIM3MPOBAHO HEe3aKOHHOe MPOHMKHOBEHWE B ClyXebHoe
NMOMELLLeHMe B Yachl ero 3akpbIThS.

CTonT cCcKasaTb O TOM, 4YTO NPaBOM Ha HEMPUKOCHOBEHHOCTb >KWUAMLLA
06/1a4at0T Kak nnua, HafeneHHble NPaBoM MoJ/b30BaHUA UM NPaBOM COBCTBEHHOCTY
Ha 3aHVMMaemoe >XWI0e MOMeLLeHe B KayecTBe MeCTa >KUTe/bCTBa MO0 MecTa
npebbiBaHWA, KOTOPOe MOATBEPXKAEHO MpPaBOyCTaHaBINBAOLWMMMN [LOKYMEHTaMM
(porosopbl apeHfbl, HaiMa, cybapeHabl, NogHariMa, opAep, CBMAETENbCTBO O Npase
COOGCTBEHHOCTM W T.M.) WX LO/MKHOCTHLIMU NLAMU, & PaBHO TUTY/IOAEPXKATENAMM,
TaK M LA, BCE/IEHHbIE B KWU/0e NnomelleHve (B TOM 4MUC/ie Ha Bpems) Mo Bofe
MPOXUBAOLLMX B HEM Ha 3aKOHHOM OCHOBaHUN®®,

[Mpn xapakTepucTUKe Xunmwa 3akoHogartelb COCPeoToUM BHUMAHWE Ha ero
NnpusHaHU nomelleHnem. llpecTtynneHnem, npegycmMoTpeHHbsiM cT. 139 YK P®,
HapyLlatoTCA KOHCTUTYLIMOHHbIE Mpasa /toAei Ha HEMPUKOCHOBEHHOCTb WX XXUINLLA,
NMO3TOMY MPOHWKHOBEHWE B MOMeLLEeHMe, NpeaHasHauYeHHoe AN1A MOCTOAHHOIo UK
BPEMEHHOI0 MPOXXUBaHUA (MYCTYIOLLYO KBapTUPY B HOBOM [OMe), MpUHagexatlee

KOMY-M60 Ha npaBax COOCTBEHHOCTW, He MOXET KBa/mpuumpoBaTbca no cT. 139

54 BuHOKypoB B. 3HaueHve HenocpeacTBEHHOr0 06beKTa MPecTynneHus, npegycMoTpeHHoro cT. 139 YK P®, ans
onpeaeneHns NOHATUS «kunuie» // YronosHoe npaso. 2006. Ne 1. C. 8.

55 Me6enes B.M. KoMmeHTapuii K ¥ TON0BHOMY Koaekcy Poccuiickoii deaepaumi (nocTaTeliHblii). 13-e u3g., nepepad.
n gon. M.: KOpawr, 2013. C. 395.
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YK P®®,

CoctaB MNpecTyniieHus Mo  KOHCTPYKUMM  hopMasibHbIA.  OKOHYEHHbIM
MPecTynsieHne ABISETCA C MOMEHTA HE3aKOHHOMO NPOHNKHOBEHWS B XXWUNLLE NMPOTUB
BOJIN MPOXXMBAIOLLLET0 B HEM /LA,

B cnyyae npu3HaHUA nuua BMHOBHBIM B COBEPLUEHUN XWULLEHWUA YYXOro
MMyLLEeCTBA MYTEM HE3aKOHHOIO MPOHUKHOBEHWUA B XXWIULLE [ONONHUTENIbHOM
KBanmukaymm no cratbe 139 YK P® He TpebyeTcs, NOCKONbKY TaKoe He3aKOHHOe
NeincTBIE ABNAETCS KBAIMMULMPYIOLWMM NPU3HAKOM Kpaxku, rpabexa nnu pasbos®’.
O[lHaKo He3aKOHHOe MPOHMKHOBEHWE B XXU/KLLE, CBA3aHHOE C COBEPLUEHMEM MHbIX
NpecTynieHnin (Hanpumep, YOWICTBA, W3HACW/IOBaHWA), KBaMUUUPYeTCa Mo
COBOKYMHOCTU C TaKUMW NpecTynaeHnamin®e,

B cootBeTcTBMM € 4. 2 CcT. 139 YK P® He3aKOHHOe NPOHWKHOBEHWE B
XWUNLLE, COBEPLLEHHOE MPOTMB BOMIM MPOXKMBAKOLLErO B HEM /iMLA, COBEPLUEHHOE C
NMPUMEHEHEM HACUINA U C YTPO30i ero NpYMeHeHUs, HakasblBaeTcs LWTPajom B
pasMepe 4O ABYXCOT TbiCAY pybneit uam B pasMepe 3apabOTHOM Mnatbl UM MHOTO
[0X04a  OCYX[EHHOro 3a nepuof A0 BOCeMHaguatyn  Mecsues, /iMbo
MCrpaBUTENbHBIMW paboTamMy Ha CPOK A0 ABYX JIeT, /IMO60 NPUHYAUTENTbHbIMU
paboTammn Ha CPOK [0 ABYX /ET, NGO NNLLIEHNEM CBOBOAbI HA TOT XKE CPOK™.

Keanmpuumnpyowmin npmsHak u. 2 ¢1. 139 YK PO - nprmeHeHne Hacunms unm
Yyrpo3bl €ero npuvMeHeHuWs. 3TOT MNpPU3HaK OrnpefenseT Ccnocod He3aKOHHOro
MPOHVKHOBEHNA B YYXK0e >XWULLE: NpUYnHeHMe noboes, Bpeda 340POBLIO UK
NMPUMEHEHME C UeNbl0 MOAABMIEHUS COMPOTMBEHWUA MOTEPreBLUEro (HM3NYeCKoM
cunibl 6e3 NoboeB MM NPUUYNHEHUS BPefa 340P0BbIO, & TaKXkKe yrpo3a COBEpPLUEHNA
3TUX [OeWCTBUA. Tlpn 3TOM NOA Yrpo3or NPUMEHEHUS HacWUAUA MOHUMaEeTCA

NCNXmn4yeckoe BO3,£I.€I7ICTBI/I€ Ha noTepneswero, Bbipa3uBLUEECA B AEMOHCTPaunn

% Yyuaer A.. KoMMmeHTapuii K YToMoBHOMY KOAeKCY Poccuiickoit ®efepaumi (nocTaTeiiHblid). 3-e u3g., ucnp., Aon.
n nepepad. M.: KOHTPAKT, 2011. C. 438.

5 MocTaHoeneHue MneHyma BepxoeHoro Cyaa P® ot 27.12.2002 Ne 29 (B pef. MocTaHoBneHus MneHyma BepxoBHoro
cypa P® o1 23.12.2010 Ne 31) «O cyaebHOlM npakTuKe No feniaM 0 Kpaxe, rpabexke v pasboe» // Poccuiickas rasera.
2003. Ne 9. C. 22.

58 EcakoB I.A. KoMMeHTapuiti K YTonoBHOMY Kofekcy Poccuiickoin defepaun (noctateiitblii). 4-e usg. M.: Mpo-
cnekT, 2012. C. 214.

59 YronosHblii Kofiekc Poccuiickoii ®eaepaumn ot 13.06.1996 Ne 63-d3 (B ped. ®3 oT 24.11.2014 Ne 371-®3) // Co-
6paHue 3akoHoaaTenscTBa Pd. 1996. Ne 25. CT. 2954,
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FOTOBHOCTMW HAaHECTM yaapbl, NO6OU, YMbILLIEHHO NPUYUHUTL BPes, 340p0BbH0%.

[pUYMHEHME TSXKKOTO MW CpeaHen TSXKECTU Bpefa 340P0BbI0 MOTEPMeBLUEro
MPU MPOHVMKHOBEHUW B KWU0E MOMELLEHME KBAIMULMPYETCA NO COBOKYMHOCTU
MPECTYN/IEHNIA C NPECTYNNIEHNAMU NPOTMB 340p0BbA (CT. CT. 111 unm 112 YK P®),
Yrpo3a youncTBoM uam NPUUMHEHNEM TSXKKOro Bpeaa 340poBbio (CT. 119 YK P®)
OXBaTbIBaeTCA paccMaTpyBaemMbliM COCTaBOM MPECTYN/JIEHNA W JOMONHUTENIbHOM
KBa/IM(hMKaL M He Tpebyer.

B cuny u. 3 c1. 139 YK P® peaHua, npefyCMOTPeHHble 4.4, 1 unn 2
HaCTOALLEn CTaTbW, COBEPLUEHHbIE NINLOM C MCMOMb30BaHWEM CBOEr0 C/y>KeOHOro
MOMNOXEHWNs, HaKasbIBalOTCA LUTPaoM B pasMepe OT CTa ThbICAY [0 TPEXCOT ThiCAY
py6neit unv B pasmepe 3apabOTHON nnaTbl WX MHOMO [0OXOA4A OCY>KAEHHOro 3a
nepuog OT OAHOro rofga A0 [ABYX /fieT, /MO0 /fiMWIeHVeM MpaBa 3aHUMaTb
onpeaeneHHble JO/MKHOCTU UAN 3aHUMATbCA OMNpeseIeHHON AeATe/lbHOCTbIO Ha CPOK
OT ABYX [0 NATY NeT, M0 NPUHYAUTENbHLIMY paboTaMmn Ha CPOK [0 Tpex f1eT, mbo
apecToOM Ha CPOK A0 4YeTbipex MecsleB, MO0 MLIeHeM CBOOOAbI Ha CPOK [0 Tpex
netét,

CnyebHoe  MOJIOXKEHME  paccMaTpuMBaeTcs  Kak  0OCTOATENbCTBO,
ornpefenstoLee crnocob CcoBepLUeHMs MPecTyrnieHus, 6narogaps KOTOpOMY /vLO
MMeeT [OCTYN K D>KWUAWLWY WA BO3MOXHOCTb MOMy4UTb ero. He3akoHHbIM
NCMO/b30BaHNE CY>XXeOHOro MOMOXeHUA NpY NPOHUKHOBEHUU B XXUuwe 6yaert
TOrfa, Korfa nosib3oBaHune LOCTYMNOM K MOMELLEHWNIO BbIXOAMT 32 paMKU CY>KeOHbIX
MO/IHOMOUUIA, He BXOAMUT B KPYT CNY>Xe6HbIX 06s3aHHOCTEl®2,

He3aKOHHbIM MUCMO0/Ib30BaHNEM C/TY>KEOHOr0 MOSIOXKEHUS MPU NPOHNUKHOBEHUN
B XXW/IMLLIE IMLOM, OCYLLECTB/AIOLLMM CBOV MOSIHOMOYNSA, OYEeT U TOr4a, Korga atu
[ECTBMSA COBEPLUAIOTCA C HapyLUEeHWeM yCTaHOB/EHHOro nopsaka (Hanpumep, YTIK
P®, defepanbHOro 3akoHa ot 12 asrycta 1995 r. «O6 onepaTMBHO-PO3bICKHOM

[EATEeNIbHOCTU»).

% BpunnuaHToB A.B. KoMMeHTapuii K YTonoBHOMY Koaekcy Poccuiickoii deepaumm (nocTateiiHbiit). M.: MpocnekT,
2010. C. 533.

%1 YronoBsHblii Kofiekc Poccuiickoii ®eaepaumn ot 13.06.1996 Ne 63-d3 (B ped. ®3 oT 24.11.2014 Ne 371-®3) // Co-
6paHue 3akoHoaaTenscTBa Pd. 1996. Ne 25. CT. 2954,

62 Papor A./. KommeHTapuii K YTonoBHoMy Koekcy Poccuiickoii ®efepauuu (nocTateitHblii). 7-e usg., nepepab. u
pon. M.: MpocnekT, 2011. C. 304.
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NTak, nofABoAA WTOr W3/I0XKEHHOMY, aBTOp PaboTbl CUMTaeT HeobXOAMMbIM
eule pa3 OTMETUTb, YTO HernocpPeACTBEHHbIM OOBEKTOM paccMaTpuBaemoro
NPeCcTyrnieHns ABNSETCA HEMPUKOCHOBEHHOCTb DJKW/MLLA KaK COCTaBMSHOLLMIA
3/IEMEHT HEMPUKOCHOBEHHOCTU JINYHOCTU (JIMYHOI XKMN3HW), N UMEHHO 3TO LO/HKHO
OMpefensaTb CoAep>KaHne NOHATUSA «KUnuLLe». O6beKTUBHAA CTOPOHA BbIpaXXaeTcs B
[EeACTBUM -  He3aKOHHOM  (BOMPEKW  [eiCTBYIOLLEMY  3aKOHOAATeNbCTBY)
MPOHNKHOBEHWN B XXUNLLE NPOTWUB BO/IN MPOXKMBAIOLLLErO B HEM /nLia.

2.2 CyO6beKTUBHbIE MPU3HAKKM cocTaBa NMpPecTynieHns

B pamkax [aHHOro BOMpoCa PacCMOTPUM CYOBEKTUBHYK CTOPOHY
MPECTYN/IEHUS N ero CYyObEKT.

CybbeKkTVBHas CTOpPOHa MPeCTYM/IeHNa — 3TO MCUMXUYECKOE OTHOLLEHMe
MPEeCcTynHMKa K COBEPLUEHHOMY npecTynneHnto. K npusHakam, 06pasyroLmm
CYOBEKTMBHYIO CTOPOHY, OTHOCATCA BWMHA, MOTUB W Lie/lb MPECTYN/eHNs, a Takxe
3MOLMOHA/IbHOE COCTOSIHME LA B MOMEHT COBEpLUEHMNS NPECTYMNIEHUS,

BuHa - 3TO MNCMXMYECKOe OTHOLUEHMe /ua K COBEPLLUEHHOMY WM
OOLLECTBEHHO OMacHOMY [esHW0 W ero nocnefctsusm. BuHa sBnsetcs
HeoOX04MMOI NPEeAMNOCLINKOW YrofI0BHOW OTBETCTBEHHOCTY, TaK Kak eC/iv HET BUHbI,
TO HeT 1 cocTaBa MPeCcTyn/IeHNsA, HET U Yro/IOBHOW OTBETCTBEHHOCTMU.

MoOTVB NpecTynieHns MMeeT BaXHOe [OKas3aTe/lbHOe 3HayeHue To
YyronosHoMmy feny. Heo6X0o4MMOCTb YCTaHOBMEHWA MOTMBA 0O6YCnaBnMBaeTCA
HeobX0AMMOCTbIO0 YCTAHOB/IEHMSt 0O BLEKTUBHOWM UCTUHbI MO feny.

C cyObeKTUBHOW CTOPOHbI MPeCcTyn/ieHne, npeaycmMoTpeHHoe cT. 139 YK PO,
XapakTepu3yeTcsd BWHOW B BMAE NPSMOro ymbiC/ia. BWMHOBHbIA 0CO3HAET, 4To
He3aKOHHO MPOHUKAET B XWUNuLLe 6e3 cornacus nNpoXmBearoLWnx B HEM /AL, N XKenaeT
COBEpLUNTbL 3TO NPOHMKHOBEHME. B KBaM(pMUMPOBAHHOM COCTaBe MOMUMO 3TOr0
NINLL0 OCO3HAET, YTO €ro NMPOHWKHOBEHWE COMPSAXEHO C MPUMEHEHUEM HACUIUSA UK
Yyrpo3or ero npUMeHeHUs /IMB0 4YTO He3aKOHHOEe MPOHWKHOBEHWE B >XWWLLE

ocyullecTBndeTca C MUCnosb3oBaHNEM CBOEro CJ'Iy)KE6HOFO MOJSIOXKEHUA, W XKENMaeT
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BbIMO/IHEHUS 3TUX AeACTBUIA®,

NHTennekTyasbHbIi MOMEHT YMbIC/a NPy HapyLUeHUU HerNnpUKOCHOBEHHOCTY
XUNULWA [O/MKEH BbIPaXaTbCA B 0CO3HaHWM BMHOBHLIM TOFO, YTO OH MPOHWKaeT B
UY)XKOE XXW/0e MOMeLLeHre, T.e. He NpUHaLexatlee eMy Ha npase COGCTBEHHOCTH,
no [0roBopy Wan Ha NHOM 3aKOHHOM OCHOBaHMK ((haKTU4yeckas CTOpoHa [esHus), B
OCO3HaHUWM, 4YTO CBOMM [esAHVMEM OH HapyllaeT MNpPaBOMOYMA COOCTBEHHMKA MO
NMoBOAY BNafleHns, Mosib30BaHUS U PacropsXKeHNs 3TUM UMYLLECTBOM (COLMaTIbHbIA
CMbICN [iesHUA) U B NpeABUAEHUN, Yalle BCEero, BO3MOXHOCTW HAaCTYMIeHus A1
COOCTBEHHMKA W/ MHOTO 3aKOHHOMO Bflafesibla HeraTMBHbIX MOCMEACTBUIA UMK UX
Hen30eXXHOCTW, YTO BCTPEYaeTCs ropassio pexe.

BoneBoi MOMEHT YyMbICla W €ro  3HadeHWe nNpu  HapyLleHuK
HEMPUKOCHOBEHHOCTM KU/MLLA [O/MKHbI  MPeAonpeaensaTeCa /Wb  KeNaHUeM
BWUHOBHOIO COBEPLUWTL Takoe [AeiCTBME, HEe3aBUCUMO OT HaCTYMN/IEHUA MPECTYMHbIX
nocneacTsuid. Mpu3Hak >kenaHna HacTynIeHNa 06LLeCTBEHHO OMaCHbIX MOCNeLCTBUN
Mpu COBEpPLUEHVN HapyLUeHWS HEMPUKOCHOBEHHOCTM >Xunuwa TpebyeT B AaHHOM
C/lyydae MOsICHeHUA. Hapywas HenpuMKOCHOBEHHOCTb XXWAWLA, /L0, Ge3yCNoBHO,
CTPEMUTCA K LOCTWXKEHWUIO OMpefesieHHOro pesynbTara. HanpasneHHOCTb YMbIC/a
NPy COBEPLUEHUN [LAHHOro MPecTyrn/jeHns BO MHOIMOM OnpefenseTca MoTuBauuel
BUHOBHOrO. Mpn 3TOM NpeAnoCbINKW, Lenu U MOTMBbI MOTYT ObITb COBEPLUEHHO
pasHbIMU. PackpbiTve nocnegHux (NPeanocbioK 1 Leneid) Heobxoaumo Ans Toro,
4TOObl OTANMYUTL WMX OT [APYrMX COCTaBOB MPECTYMN/IEHUA, AN MX TOYHON K
0OBEKTVBHOI YrofI0BHO-NPaBOBOW OLIEHKMN.

[Mpn  HEOCTOPOXXHOM  MPOHWKHOBEHUW COCTaB  MNPEeCTynieHus oOyaet
OTCYTCTBOBaTb, TaK KaK HEOCTOPOXHOe  MocArateNbCTBO  Ha  [aHHOe
KOHCTUTYUMOHHOE MNpPaBO HEe MbICAMMO MO CamMoOil CBOel cyTu. BmecTe C Tem
HeobX0AMMO YYMTbIBATb U CNyvan KpaHein HeoOX0AMMOCTI, KOrja Nnuo LeincTByeT
B LeNsAX YCTPaHEHUS BO3MOXHOIO MPUYUHEHUS Bpeda [APYrvM OXpaHseMbiM

VHTEpecam.

63 Manaxosa B.HO. YT0/10BHO-NPaBoBas 0XpaHa HEMPUKOCHOBEHHOCTY XWnuLia B Poccuiickoin defepaumn: AsToped).
Jmcc. ... KaHg. topug. Hayk. M., 2001. C. 17.
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CyObeKT MpecTynneHui, npeaycMOTPeHHbIX Y. 4. 1 1 2 cT. 139 YK PO,
obwwmin. Vim ABnseTcs BMEHSieMOe N0, AOCTUILLIEE LLECTHAALATMNETHErO BO3pPacTa,
a CyObeKT NPecTynsieHus, NPeaycMOTPEHHOro 4. 3 3TOW CTaTbM, CreuuabHbIA -
N0, UCMO/b3YLoLLee AN MPOHUKHOBEHWS B XXWU/ULLLE CBOE C/Y>KEOHOE MOSIOXKEHME.
Kak npasuno, sTo JO/MKHOCTHOE UL, COTPYAHMK NPaBOOXPaHUTENbHbIX OpraHoB
W MHbIX OPraHoB BnacTu. BaXkHO, YTO6bI BUHOBHbIA 0CO3HaBa/1, YTO OH HE3aKOHHO
MPOHNKAET B XW/WLLE BOMPEKM BOME MPOXMBAIOLWNX B HEM NUL, UCMONL3YA MpW
3TOM CBOe C/y)XebHOe MOM0oXeHre, KOTOPOe MPaKTUYeCKM He [aeT emy Mpasa
CoBepLLIaTh 3TO AesiHne®,

HapyLueHne HenpuKOCHOBEHHOCTU >XWUuULA 3TUMWU NULaMU UMeeT MEeCTO,
KOrfla OHV BTOPratoTCs B YY)KOe XWU/NLLE, He Mes Ha TO HMKaKOro Mnpasa, T.e. 3TO He
BXOAWUT B WX [MOSIHOMOYMSA; KOrfja HasBaHHble AeACTBMS MNPOU3BEAEHbI JIMLOM,
MMEIOLUM Ha 3TO MpaBo, HO OTCYTCTBYHOT 3aKOHHbIE OCHOBaHUA AJ1F COBEPLUEHUS
TakuX LeNCTBWI, NN XOTSH OHW COBEPLUAKOTCSA U MO 3aKOHHbIM OCHOBaHUAM, HO 6e3
CO6/MOAEHNA NpenucaHnii 3aKoHa.

[fOBOpA O CyObeKTe MPecTynseHns, MOXHO OXapaKTepu3oBaTb COLMASIbHO-
Aemorpadguyeckme CBOMCTBA 1L, NOCATatOLLEro Ha HEMPUKOCHOBEHHOCTb XXUNLLA:

- COOTHOLLIEHME ML, XXEHCKOIO MU MY>XXCKOro rosia cpeau NpecTyrnHUKOB 3TOW
KaTeropum cocTasNsieT COOTBETCTBEHHO 1:10;

- COOTHOLLEHWE NNL, Pa3INYHbLIX BO3PACTOB MOKa3blBAeT, YTO KPUMWHA/IbHAS
aKTUBHOCTb B 3TOW 06/1aCTV XapaKTepHa A5 BO3pacTHOW rpynnbl OT 25 1o 45 nert.
HanmeHbLUY0 fonto cpean NPecTynHUKOB COCTaBMAT vua cTapLle 55 net. Hucno
HeCcoBEePLUEHHONETHUX OCYXXAEHHbIX CcOCTaBNsAeT npumepHo 10 %;

- 90 % oCy)KAeHHbIX NPOXWBaX B Hace/IeHHOM MyHKTe, B KOTOPOM M 6bl/10
COBepLUeHO npectynneHne, a 10 % coctaBuan npuesxme nuua;

- XapakTepusys NIMYHOCTb NPECTYMHUKA MO COLMAIbHOMY MOJIOKEHNIO U POLY
3aHATUI, CnegyeT OTMeTUTb, YTO 60/iee NONOBMHbLI COCTAB/AT NNLA, 3aHATbIE Ha

TSKENbIX (PU3NYECKMX U HEKBAMPULMPOBAHHLIX paboTax (3a WMCKIKYeHVEM NinL,

%4 e6enes B.M. KommeHTapuii K ¥T0N0BHOMY Kogekcy Poccuiickoii ®eaepaumm (nocTtaTeiiHblit). 13-e u3g., nepepad.
n gon. M.: KOpaiit, 2013. C. 455.
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OCYXAEHHbIX Mo Y. 3 CT. 139 YK PO);

- YPOBeHb 06pazoBaHnA L, OCYXAEHHbIX Mo CT. 139 YK P®, - HU3KuiA. ITO
LA C HEMOJIHbIM CPeAHUM UKW MOMHbIM CpefHUM obpasoBaHmem. Mo 4. 3 cT. 139
YK P® 6binn ocyxfeHbl fvua, MMerowme cpefHee creuuasibHOe W BbICLLIEE
06pas3oBaHune, HO UX 40N B CTPYKTYPe OCYX/AEHHbIX HEBENNKA,;

- COOTHOLLIEHMNE CEMEWNHbIX N OANHOKMX nnL cocTaBnseT 60 n 40 %, yToO B
Lle/IOM MOATBEPXAAeT TE3UC KPMMMUHOJIONOB O TOM, YTO MPECTYMHOCTb CPean i,
NMEIOLUNX CeMbIO, HUXKEe, YeM Cpean XOMOCTAKOB UM OAMHOKMX. B 60/bLUMHCTBE
Cfly4yaeB CeMbf CTUMYNUPYeT MONMIOXKUTENbHOE MOBefeHMe, OCYLLecTBAAeT
COLMaSIbHbIA KOHTPO/b;

- COCTOSIHME ONbAHEHUA BbISBMIEHO NPUMEPHO Yy 25 % Nnu, COBEpPLUMBLLNX
He3aKOHHOE NPOHUKHOBEHWE B XXWU/ULLIE;

- YUCNO NnL, paHee MPUBMEKABLUMXCA K YrofIOBHOW OTBETCTBEHHOCTM MO
apyrum  ctateam YK P®, coctasnset npumepHo 30 % oOT o06wero 4wucna
OCY>K[EHHbIX;

- 6onee 80 % OCYX[EHHbIX paHee MPUBMEKAINCL K aAMUHUCTPATMUBHOW
OTBETCTBEHHOCTM 3a pa3/inyHble NpaBoHapyLLEHWS;

-y 20 % ocyxfeHHbIX no cT. 139 YK P® wumenmcb 06CTOATENbCTBA,
cmaryarowme HakasaHue. bormee 10 % My ObINM OCYXKAEHbI C  YYETOM
06CTOSTENLCTB, OTArYaoLLMX HakazaHne®,

[MoaBoAA UTOr, MOXHO CKas3aTb, UTO NPECTYNIEHNA, NPeayCMOTPEHHbIE CT. 139
YK P®, coBepLlatoTca B OCHOBHOM /iMLlaMn MYXXCKOro nosa B Bo3pacTe oT 25 Ao 45
NeT, C HU3KUM 06pa3oBaTe/lbHbIM YPOBHEM, KaK MpaBusio, UMeKLWwmMn ObITOBYIO U
TPYLOBYHO HeyCTPOEHHOCTb, paHee MpPUBMEKABLLUMMNCA K afMUHUCTPATUBHOW U

Yro/I0BHON OTBETCTBEHHOCTH.

% HoBukoB B.A. YT0/10BHasi OTBETCTBEHHOCTb 3a HapyLUeHWe HEMpPUKOCHOBEHHOCTM XWulla: ABToped. Auce. ...
KaHg. topug. Hayk. M., 2001. C. 35.
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3 MPOBJIEMbI, BOSHVNKAKOLWWE MNP KBAJTM®NKALINA
HAPYLWEHNA HEMPUKOCHOBEHHOCTW XW/TALLA

B 0cob6eHHOW 4acTM YTO/I0OBHOrO KOAEeKCa COAEPXMTCA Hemasio COCTaBOB
MPECTYMN/IEHNA, CXOXXUX MO COAEPXKaHMI0 COCTaBy HapyLUeHUs HEMPUKOCHOBEHHOCTM
Xunmwa. VIMEHHO CX0XeCTb COCTaBOB BbI3bIBAET C/IOXKHOCTM NMpu KBamdukaumm. K
TaKMM NPECTYN/eHUAM CneflyeT OTBECTU MPeCTynHble AesHUs, NPesyCMOTPeHHbIe
cratbamMmn 127, 158, 161, 162, 203, 213, 285, 286 YK P®.

He3aBuCMMOW 1 BaXKHOW  COCTaBMAIOWENA  KBa/M(MKaUMN  SIBNSETCS
pasrpaHuyeHne npecTtynieHnii. OHO NPOBOANUTCHA KaK MO OOBLEKTMBHbLIM, TaK U MO
CYOBEKTMBHbIM NPU3HaKaM COOTBETCTBYHOLLMX CMEXHbIX COCTABOB MPECTY/IEHWIA.

CNnoXHOCTb AN KBaM(UKaUMM  MNPEeCcTYnieHnin, kak oTmevaeT B.H.
KynpsBues, NpeAcTaBnseT KOHKYPeHUMs Yrol0BHO-MPaBOBbIX HOPM, NPV KOTOPOi
O4HO COBEpPLUEHHOE /NLUOM [efHMe OLHOBPEMEHHO COAEPXWUT  MPU3HAKMW,
NpeLyCMOTPEHHblE ABYMSA WM 6onee Hopmamu OCOBGEHHOW YacTW YrosioBHOMO
3aK0Ha®,

OLHOTMNHOCTb HEKOTOPbIX 06BEKTUBHBIX U CYOBEKTUBHbLIX NMPU3HAKOB MOXXHO
YCMOTPETb TaKXKe MPU COMOCTaB/IEHUN MOCAraTeNibCTB, MPefyCMOTPEHHbIX CT. 139
YK P® u ct1. 127 YK P®, KoTopasd npeaycmaTpuBaeT OTBETCTBEHHOCTb 3a
He3aKOHHOe /inLeHne cBoboabl. Peub NMAET 0 CUTyaumun, KOrja MLIeHne YesioBeka
CBO6O/bI MPON3OLLIIO B €r0 XUNNLLE, & BUHOBHOE IML0 HE3aKOHHO NMPOHUKIIO B HEro,
B laHHOM C/lyyae Hanmuo Npu3Haku npecTynieHni, NpeaycMoTpeHHbIX cT. 139 YK
P® un cT. 127 YK P®, T.K. CybbeKT MnpecTynsieHns 06beKTMBHO HapyluaeT o6a
Yro/I0BHO-MPaBOBbIX 3anpeTa.

OTrpaHMyeHnst Ha3BaHHbIX COCTaBOB MPECTYI/IEHWIA CnefyeT MPOBOAUTL MO
00beKTMBHON  CcTOpoHe.  Croco6oM  HE3aKOHHOro  fiMLWeHMs  CBOOOABI,
npeaycMOTPEHHOTO CT. 127 YK P®, MOXET ABNATLCA (PU3NYECKOE NN NCUXNYECKOE
Hacunme (iM6o0 TO WM Apyroe OAHOBPEMEHHO), KOTOPOe MPUMEHSieTCa K

noTepneBLLEMY ANS ero MOMeLWeHns 6o yaep>XaHWst B KakOM-TO MecTe. He

% KyapseLes B.H. Poccuiickoe yronosHoe npaso. O6Las yacTb. M., 1997. C. 87.
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00513aTeNlbHO, YTOObI 3TO ObINO COOPY)KEHME WM ero 4YacTb. XOTS, Kak Mpasuio,
He3aKOHHOe NMLleHre CBO60AbI COCTOUT B 3aK/IHOUEHUN (3aTOUEHWM) NOTEPMEBLLEro
B TOM WAN WHOM MOMeLeHnn. OfHaKO He3aKOHHOEe /ULLIEHUe CBOOOAbl MOXeT
coBepLuaTbCca M 6e3 HacuimMa M yrposbl ero NpUMeHeHns (Hanpumep, 3anupaHue
MOTepneBLUEro B KakoM-/IM60 MOMELLEHUN NNLOM, KOTOPOE HAaxXOAUTCH CHapyXw).
OObeKTVBHaA CTOPOHAa MPECTYN/eHns, npeaycMoTpeHHoro cT. 139 YK PO,
3aK/H0YaeTCd WMMEHHO B HE3aKOHHOM MPOHWMKHOBEHUM B >Xuauwe. py 3ToM
Hacuaune, cornacHo 4. 2 ct. 139 YK P®, BbICTynaeT KBa/IMOULMPYOLWMM MPU3HAKOM
3TOro rnocarateNibCTBa W MPUMEHSAETCA WCKMIOUUTENIbHO A1 MPOTMBOMPABHOIO
MPOHVKHOBEHUSA B XXUnuLe. TakuM 006pe30M, BHELLHE CXOAHbIe JesHUA NocsaratoT Ha
pasHble 06LLeCTBEHHbIE OTHOLWeHWA. 03TOMY, KakK Mpasu/io, OCHOBHbIM BbIBOAOM
npu KBa/IMMKaLMn 3TUX MocArateNnsCTB Oy4eT BbiBOL O BO3MOXKHOCTM BMEHEHMS
NALY COBOKYMHOCTW HE3aKOHHOI0 MPOHWKHOBEHUA B XXWU/MWLLE W HE3aKOHHOro
NLWeHna  cBoboAbl MOTEpreBLIero B MepPBOM  MPECTYN/IEHUN  WAN  UHbIX
(HaxopAwmMXcA Tam iMb60 AO0CTaB/IEHHbIX Tyda BWHOBHbLIM) vy, OfHAKO ecnu
MPOHVKHOBEHWE B XXUKWLe OblI0 3aKOHHbIM, & 3aTeéM C ero CTOPOHbI MOCNeL0Basio
MPOTMBOMPAaBHOE NNLLIEHNE CBOOOAbLI B HEM BnafesibLia Un UHbIX NnL, TO COAesHHOe
0bpasyeT WCKIHUYUTENbHO MPEeCTyr/eHne, npegycMoTpeHHoe cT. 127 YK P® (c
HacuIMeM Unn 6e3 Hero, B 3aBUCUMOCTM OT 06CTOSTENLCTB Aena)®’.

MHOro cxofcTBa ¢ COCTaBOM MPECTYNIeHus, NpedycMoTpeHHoro cT. 139 YK
P®, N0 06bEKTVBHBLIM N CYOBEKTMBHBLIM MPU3HaKam MmeeT camoynpascTso (cT. 330
YKP®).

Auncnosmypenn cr. 330 YK P® oxBaTbiBatOTCA [AECTBMSA, COCTOALLME B
CaMOBO/IbHOM OCYLLECTB/IEHWN CBOEro [enNCTBUTENIbHOrO WAW MpeanonaraemMoro
npaBa, KOTOPOe OCMapvBaeTCA Kakon-nnMbo opraHusauvein Uan rpaxgaHnHoOM, a
TaK)Xe COBEpLUEHNE WHbIX [AeWACTBUA BOMNPEKWM YCTAHOBIEHHOMY MOPAAKY WX
coBepLleHns. [eincTBUTeNbHbIM SB/SETCA MpaBoO, KOTOPbIM NNLO 06/1afaeT Ha

3aKOHHbIX OCHOBaHMSX. OfHAKO eCciy MpW OCYLLECTBAEHUM 3TOTO MpaBa /IMLIOM

7 HoBukoB B.A. HENPUKOCHOBEHHOCTb >KWWLLA: KOHCTUTYLIMOHHbIE, YrO/IOBHO-NPaBOBblE U YrO/IOBHO-
npoueccyanbHble rapaHTum // Poccunitckas toctuums. 2011, Ne 10. C. 16.
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HapyLUaeTCcs YCTaHOB/IEHHbI MOPSALOK ero peainsauum 1 Tem caMbiM MPUYMHAETCSH
CYLLIECTBEHHbIN BPef NpaBoOXpaHUTeNlbHbIM MHTEpecam Apyroro cybbekra npasa, To
HaMLO CcOCTaB camoynpascTBa. Hanpumep, nvuo, MNONyYMBLLEE HA 3aKOHHOM
OCHOBaHWM Opfep Ha KBapTMpy, CAMOBOJIbLHO 3aCeffeT aTy KBapTupy, He fOXKNAAACH
Bble3/1a NPEXHUX XNbLI0B®,

Mog npeanofnaraeMbiM — MPaBOM  MOHUMAETCHs  MpaBoO, KOTOpPOe B
[EeNCTBUTEIbHOCTM HEe MPUHAAIEXNUT fiMLy, OAHAKO OHO OLUMOOYHO CUUTAET, YTO
obnafaeT Taknum npasom (HanpumMep, caMoBO/IbHO, 6e3 0bpalleHns B Cyd, 3aHMMaeT
Yy)KYH0 KBapTuMpYy, nosaras, 4to OHa 40/HKHA NPUHALNEeXaTb eMy).

Mo npu3HaKyM cocTaBa NPecTynnieHnsa, npefycMoTpeHHoro cT. 330 YK P®,
noAnafaeT TakXke COBepLUeHMEe WHbIX CamMOyrpaBHbIX AeWACTBUA, TO eCTb MNpu
OTCYTCTBUWM MpeAnonaraeMoro npaea, KoOrga BWHOBHbLIA He 3abnyXaaeTcs
OTHOCUTE/IbHO HENPaBOMEPHOCTN CBOMX AENCTBUIA (Hanpumep, N1Lo 6e3 Kakoro Obl
TO HM ObIIO MpaBa U 6e3 paspelleHns COOTBETCTBYHOLIMX OpPraHoB CaMOBOJIbHO
BCE/ISIETCA B XKWJI0€ NMOMELLIEHME).

PasrpaHvuyeHne paccMaTprBaeMbIX CMEXHbIX COCTaBOB MOXHO MPOBECTH,
npexge Bcero, no o06bvekTy. Cratbeit 330 YK PP oxpaHAOTCA 06LLECTBEHHbIE
OTHOLUEHUA B cdepe nopsgka ynpasneHWs. OObEKT, Ha KOTOPbIA MPOUCXOAUT
rnocarare/sis,CTBO MpPW CamOyrnpaBCTBe, LUMPE, YeM OOBLEKT HENnpaBOMEPHOIrO
MPOHVKHOBEHWA B XKU/WLLE: B MEPBOM C/lyyae MOryT OblTb HapyLUEeHbl Pas3nyHble
npasa /iMua, a BO BTOPOM — TO/IbKO KOHCTUTYLMOHHOE MpaBO rpaxiaH Ha
HeMPUKOCHOBEHHOCTb XXMUNLLA.

B otamume ot cT. 139 YK P® 00693aTeNbHbIM YC/OBUEM HACTYMN/IEHNS
0oTBeTCTBEHHOCTU No cT. 330 YK P® 4dBngetcA ocnapusaHue MpaBOMepHOCTU
[ENCTBUIN CyObeKTa NPECTYNIEHNS TPXKAAHVHOM UM OpraHm3auuei.

Mog ocnapuBaHWeM B [aHHOM C/iydae MOHMMAETCs 0O6bsBNEHWE B TOW WK
NHOW (popme 3aMHTEepecoBaHHbIM NNLLOM (OpraHu3aLMein) HapyLLIeHMst CBOEro npasa B
pesynbTaTe cCaMOynpaBHOro AesHuUsa (Hanpumep, 3asaB/ieHNe UK XKanoba, nogaHHbIe B

CyA, MNPOKypopy, oOpraH BHYTPEHHWX [en WAW WHOW opraH, MpW3BaHHbIE

% CayxmaH J1.[. KanugukaLms NpecTynieHnii: 3aKoH, Teopus, NpakTuka. M., 2001. C. 112,
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obecneumBartb 3aLLMUTY MpaBa 3adBUTENSA, NHbIE YCTAHOB/IEHHbIE (POPMbI 0OBSABNEHWS
cBoMx npas). O HaMuMM Takoro npasa AO/DKHO ObiTb W3BECTHO BMHOBHOMY.
HapyLueHve HenpuUKOCHOBEHHOCTW XW/MLLA, HAnpoTUB, LO/HKHO ObiTb COBEPLUEHO
Mpu OTCYTCTBMM KaKoro-nnbo cropa OTHOCUTENIbHO PacnOPSXKEHUS XXUIULLEM,
[Mo3aToMy ec/ivi MPOHUKHOBEHWE K XXU/IMLLE NOCMeA0BasIo B CBA3W C TEM, YTO MMEETCA
Crop Mo NOBOAY ero NpuHag/IeXHoCT (Npasa apeHabl) Mexay NpoXMBatoLWnm Tam
NALOM M MPOHMKAKOLWNUM NINLOM, TO COAesHHOe 06pasyeT COCTaB MPeCcTynsieHus,
oxBaTblBaemblil cT. 330 YK P®. CtaTtbsi 139 YK P® B TakoW CMTyauumnm BMEHEHUIO He
MOAJIEXUT.

Ob6#3aTe/IbHbIM NPU3HAKOM Yro/I0BHO HaKa3yemMoro caMoynpaBCTBa AB/ATCS
BpeAHble  MOCNeACTBUSA, KOTOpble  MPeAcTaBNsat0T  COO0M  CYLECTBEHHBIN
(MaTepuasibHbIA 1 MopanbHbIin) Bped. Cloga, B TOM YMC/ie BXOAUT 1 TakoW Bpes, Kak
HapyLleHe KOHCTUTYLMOHHbIX MpaB M CBOOOL 4enoBeka W rpaxpaHuHa. Takum
06pa3om, B OT/IMYME OT COCTaBa MpPecTynieHns, NnpeaycMoTpeHHoro cT. 139 YK PO,
npecTynneHune, npegycmotpeHHoe cT. 330 YK P®, nmeeT matepuasibHbIi COCTaB.
OfHaKo NpefCcTaBNseTCs, YTO ITOT NPU3HAK OOBEKTUBHON CTOPOHBbI HE MOXKET ObITb
peLatoLwnm Npu pasrpaHNYeHnn paccMaTprBaeMbIX NPECTYNIeHWA. Jeno B TOM, Y4TO
HapyLleHVe KOHCTUTYLMOHHOIO MnpaBa Ha HeMPUKOCHOBEHHOCTb XWU/NLLA HEN36eXHO
COMPSYKEHO C CYLLLECTBEHHbLIM HapyLUeHWEeM MPaBOOXPaHUTENbHbLIX MHTEPECOB NnLa.
Bonee BaXKeH AnA pasrpaHVWYeHVs AaHHbIX MPeCTYNNeHUA MOTUB UX COBEPLLEHUSA
(XOTS OH 1 He ABNAeTCA 0693aTeNbHbIM UX NPU3HAKOM). IMEHHO MOTMB NO3BO/SET
OTrPaHNYMTL CamOyrnpaBHble [eNCTBUA OT HapyLleHWUs HEernpUKOCHOBEHHOCTU
Xunumwa. Ecnv B nepBoM ciiyyae BUHOBHbIA CTPEMUTCS YCTAHOBWTL CBOE MOCMOACTBO
Haz ApYron CTOPOHOIN, UTHOPUPYS ee MPeTeH3UM Ha OOBLEKT rpasa, TO BO BTOPOM
C/lyyae BCAKWIA CNOp O MpaBe OTCYTCTBYET M /MU0, MOHMMAsA 3TO, He3aKOHHO
MPOHVKAET B XWJI0e NMOMELLEHME, HapyLLas TeM CaMbIM MPaBo APYroro Yenoseka Ha
HEMPUKOCHOBEHHOCTb Xnamnwa®,

3HauNTeNbHblE TPYAHOCTV UMEIOTCA NPU KBaIM(MKALMKA 1N pa3rpaHUYeHUn Y.

% TypaHuH B.HO. MpaBo yenioBeka Ha XWuLLEe U Npo6aema onpeaeneHunst KnioueBoro noHaTUs // CemeiiHoe 1 XunuLL-
Hoe npaso. 2010. Ne 5. C. 47.
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3 cT. 139 YK P®, KoTopad npefycMaTpuBaeT OTBETCTBEHHOCTb 3a He3aKOHHOe
MPOHNUKHOBEHWE B >KWWULLE, COBepLUeHHOe /MLOM C WCMOMb30BaHWEM CBOEro
CNY>XeOHOr 0 MOMIOXKEHNSA, 1 LLeSION0 Psfa CMEXHbIX NPECTYNIEHNA.

Cy6bekToM npectynsieHns no 4. 3 1. 139 YK PO aBnseTcs Kak AO/MKHOCTHOE
NALO, TaK U rocyfapCTBEHHbIA Cy>XKallMii OpraHoB MeCTHOro CaMoyrnpas/ieHnn, He
OTHOCALLMIACA K YMCNY AO/DKHOCTHBIX NIUL, & TakXKe /inua, NoCTOSHHO, BPEMEHHO
nméo Mo crneymasibHOMY  MOIHOMOYMIO  BbIMOSHAKOLWME  OpraHuM3aunoHHO-
pacrnopsaguTeNibHble UM aAMUHUCTPATUBHO-XO3AWCTBEHHbIE  0083aHHOCTU B
KOMMEPYECKOW OpraHu3auum He3aBuCUMO OT (POPMbl COOCTBEHHOCTW, a TakXe B
HEKOMMEPYECKOW OpraHu3auumM, He SBMAIOLWENCH TrOCYAapCTBEHHbIM OpraHom,
OpraHoM MeCTHOr0 Camoyrnpas/ieHWsl, TOCYAapCTBEHHbIM WM MYHULMN&IbHBIM
yupexxaeHveMm. C y4yeToM 3TOro HeobxoaMmo PacCMOTPETb COOTHOLLEHWE COCTaBOB
NPECTYNNEHNA, MNPeAyCMOTPeHHbIX 4. 3 cT. 139 YK P® n cr. 201 YK PO
«3no0ynoTtpebneHme NoSTHOMOUYNAMMN.

BrnonHe pgonyctMMa cuTyauusi, nNpyv  KOTOPOWM /IMUO,  BbIMOJHAOLLEE
yrpaB/fieHYecKne (YHKUMM B KOMMEPYECKOW WM WHOW opraHmsauumn (CyobekT
npectynieHus no ct. 201 YK P®), MOXeT COBepLUIMTb AeiCTBMA, COCTOSLLME B
HapyLleHWM  HEMPUMKOCHOBEHHOCTU  >KWAMWA  NyTeM  MPOTMBOMPABHOIO
NMPOHVUKHOBEHNSA B Hero. Mo CBOel CyTu NpecTynsieHune, npeaycMoTpeHHoe cT. 201
YK P®, - 3T0 nocAratesib,CTBO Ha MHTEPECHI C/Y>KObl B KOMMEPYECKUX WUIN MHbIX
opraHusaumsx (BUA0BOW 0OBLEKT NPEeCcTynneHus). MoaTomy AaHHOe [AesHUe [LO/IKHO
COBEpLUATLCA KaK Obl  «BHYTPWM» YKa3aHHbIX OpraHu3aumii, HO MPUYMHATD
CYLLIECTBEHHbIN Bpeg, MpaBam W 3aKOHHbIM WHTepecaMm rpaxzaH Wan opraHu3auui
NMbo oxpaHAeMbIM 3aKOHOM MpaBam U MHTepecam obLlecTsa Unmn rocygapcrsa. MNpu
3TOM Le/Ibl0 eNCTBUIA BUHOBHOIO AB/ISIETCA N3B/IEYEHME BbIrOf Y NMPEUMYLLECTB A1
ceba v Apyrux nuiy nnbo HaHeceHwe Bpefa Apyrum nvuam. VHeimmn cnosamu,
0693aTe/IbHbIMW NPU3HAKaMN OOBEKTUBHON CTOPOHbLI MPECTYM/EHNS COracHO CT.
201 YK P® B o1/iMune OT pAesaHus, npegycMoTpeHHoro 4. 3 cT. 139 YK PO,
ABNAKOTCA O6LLECTBEHHO OMacHbIe MOCNeACTBMA B BUAE NPUYNHEHNS CYLLECTBEHHOIO

Bpeaa MpaBaM W 3aKOHHbIM MWHTepecam rpaxaaH WM opraHusauun nnoo
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OXpaHseMbIM 3aKOHOM MHTepecam 00LlecTBa M rocygapcraa. ATOT Bpes Mo CBOEMY
XapakTepy MOXeT OblTb WMYLLEeCTBEHHbIM (MpsAMble YObITKM WX ynyLleHHas
BbIr04a), MOP&ibHbIM, OpraHuM3auMOHHbIM MW UHbIM. [lpu3HaHve Bpeaa
CYLLeCTBeHHbIM 3aBMCUT OT €ro Xapakrepa, pasmepa, 4ymcna NoTepnesLUnX N apyrmux
06CcTOATENLCTB. HacTynneHne Bpefa AO/MKHO HAaXOAWUTLCA B MPUYUHHOWN CBA3U C
MPOTVBOMNPaBHbIM fesiHieM BUHOBHOT0C.

CybbeKTmBHas CTOpOHa «3noynotpebneHns MOMHOMOYMSMU»
XapaKTepn3yeTcs NPAMbIM YMbIC/IOM U CreunasibHOW Liefbio. BUHOBHbBIA OCO3HaeT,
YTO WCMO/b3yeT CBOM YMpaB/ieHYeCKne (QYHKUMU B KOMMEPYECKOW WAN WHOWM
opraHu3aunn He B ee MHTEepPecax, a BOMPEKN UM, N XXeNaeT UCMOoNb30BaTb X UMEHHO
TakMM CNoco6oMm.

Ob6s3aTe/IbHbIM CYObeKTUBHBIM MPU3HAKOM npecTynieHms no ct. 201 YK P®
B oTmn4yme ot cT. 139 YK P® gBngeTcqd yKasaHHas B 3aKOHe Lie/lb — U3B/eYeHue
BbIFO4 M MNPeumyLlecTs An1a cebs wau gpyrux nuy, (POACTBEHHWMKOB, [AeN0BbIX
MapTHePOB 1 T. N.) M60 HaHeCceHWe Bpeaa APYrM imuam.

CocTaB NpecTynieHnsi, oxeaTbiBaemblii 4. 3 cT. 139 YK P® no csoum
NMpu3Hakam $BNSETCA CMEXHbIM C COCTaBOM «3/10ynOTPebeHns AO/MKHOCTHLIMY
nonHomounamm» (CT. 285 YK P®).

3noynotpe6sieHnemM LOMHKHOCTHLIMW MOTHOMOYMAMM MOTYT ObITb MPU3HaHbI
Takme [OenCTBUA [O/MHKHOCTHOrO fnua, KOTOPble BbITEKA/IM M3 €ro Cy>KebHbIX
MOSIHOMOYNIA U CBA3aHbI C OCYLLECTB/IEHNEM NpaB U 0643aHHOCTEN, KOTOPbIMU 3TO
NNLO HaZleNeHo B CUTYy 3aHMMaeMoin AO/MKHOCTU. VIHTepechl CNyXObl, CNy>XXebHbIi
[ONr, B YaCTHOCTU, MOTYT ObITb HapylleHbl AO/MKHOCTHbIM JIMLOM B Clydvae
He3aKOHHOTr0 NPOHUKHOBEHWSA B XKWU/0€ NMOMELLEHNe, 3aHMMaeMOoe rpaXaaHamu.

OO6bEeKTMBHAA CTOPOHA MPECTYNNeHNs, NpeaycMOTPeHHOro cT. 285 YK PO, B
OTN4YMEe OT MNPEeCTYN/eHns, npeaycMoTpeHHoro 4. 3 c1.139 YK P®, 60nee
pa3Ho06pasHa 1 3aKNHYaeTCs He TOIbKO B HE3aKOHHOM MPOHWKHOBEHWUW B XXUNLLE

rpaaaH, HO U B COBEPLUEHUWN APYrUX AeNCTBUIA, KOTOPble HapyLUAlOT 3aKOHHbIe

0 MupoLHMYeHKo H. HekoTopble Npo6iemMbl KBaUuKaLmMmy NocieicTBuiA CyXe6HbIX NPecTynneHnii // YronosHoe
npaso. 2012. Ne 2. C. 58.
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npa.a Y MHTePEChI rpaXkaaH.

Kpome Toro, o06si3aTteNbHbIM  MPU3HAKOM  OOBEKTUBHOW  CTOPOHBI
3/10ynoTpe6neHns  [O/HKHOCTHBIMU  MOHOMOUYUAMW B OT/IMYME OT HapYLLEHUS
HEMPUKOCHOBEHHOCTM XWUWA SBNSETCA  Ha/Mume OOLECTBEHHO OMacHoro
Moc/neAcTBAM B BUAE CYLLECTBEHHOIO HapyLUeHWs MpaB M 3aKOHHBLIX WMHTEpPecoB
rpaxgaH uan opraHusaumii MM60 OXpaHseMbIX 3aKOHOM WHTEPECOB 06LLecTBa Wu
rocygapcrea. [laHHOe MOCNeACTBME MOXKET BbIPaKaTbCA Kak B BUAE peabHOro u
MaTepuasibHOro yulepba, 1 ynyLieHHOW BbIroge, Tak U B NPUYMHEHUM UHOTO Bpesa
NPaBoOXpaHNUTENbHbLIM MHTepecam’:.

B oTan4yme o1 cocTtaBa NpecTynnieHns, npegycmoTpeHHoro 4 3 cT. 139 YK PO,
06s3aTeNbHbIM ~ CYObEKTMBHbLIM  MPU3HAKOM  coCTaBa  3/10yrnoTpebneHus
AO/MKHOCTHLIMM ~ MOIHOMOUYUAMW  ABMISETCA  KOPbICTHAasA WM MHAasA  IMYHaS
3aMHTepPeCcOBaHHOCTb.

cxopa 13 3Toro, MOXHO CAiefnath BbIBOA O TOM, YTO eC/ [OKHOCTHOE 1L,
[eNCcTBYA B Mpefenax CBOMX NOHOMOYMNIA, HAPYyLUNT TPeOOBaHNA 3aKOHa N HapyLUUT
NpaBo Ha HEMPUKOCHOBEHHOCTb XXWU/NLLA, TO COBOKYMHOCTb MPECTyneHnin (CT. 285
YK P® 1 4. 3 c1. 139 YK P®) otcyrcrByeT. CofedAHHOE MOSIHOCTbIO [O/MKHO
OXBaTblBATbCA COCTaBOM  3/10yrOTPe6SeHNs  AO/HKHOCTHBIMU  MOIHOMOUUAMMN.
O[iHaKo ec/in [O/MKHOCTHOE /L0 NPECTYnaeT 3aKOoH (J4eACTBYET BONPEKM UHTEpecam
roCyflapCTBEHHOW CNYXObl MW MYHUUMMATIBHON CNY>K6bl), PYKOBOACTBYACH TaK
Ha3bIBAEMbIMU «/10XKHO MOHMMAeMbIMU WHTEPecaMU C/yXXObl», UTO COAEAHHOe WM
HAANEXUT KBANNMULMPOBATb MO 4. 3 CT. 139 YK PP™2,

Takke He0oOXOAMMO KOCHYTbCA BOMPOCA O COOTHOLUEHWW  HOPMBbI,
npegycMaTpuBatoleir  OTBETCTBEHHOCTb 338 HapylleHMe  npaBa  Ha
HEMPUKOCHOBEHHOCTb XXU/NLWA, C UHbIMA HOPMaMK, TaK Uu MHave CBA3AHHbLIMU C
He3aKOHHbIM NMPOHNKHOBEHMEM BUHOBHOIO B XXWU/NLLE.

Tak, (PakT MPOHMKHOBEHWA B Xwuiuwle (a Takke MOMELLeHne nan WHoe

XPaHUNMLLE) AeNnaeTcs 3/eMEHTOM COCTAaBOB KpaXu, rpabexa M pasbos. OTcroga

L 3apuuknii A. YTONOBHas OTBETCTBEHHOCTb 3a HApYLLUEHME HENPUKOCHOBEHHOCTW Xunuwa // YTronosHoe npaso.
2003. Ne 2. C. 30.
2 KyppssLes B.H. O6Las Teopus KBamduKaLum NnpecTynneHunii. 2-e ug., nepepab n gon. M.: KOpucTs, 2006. C. 95.
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MOBbILLEHHOE BHUMaHME K TaKUM CBSI3aHHbIM C KBa/IM(DMKALMEN 3TUX NPECTYNIEHNI
BOMpPOCaM, KakK «MOXHO /i1 CUMTaTb MPOHWKHOBEHWEM B XXU/MLLE BBEAEHUE B Hero
KaKON-HWOYAb Nanku, MNPOBOJIOKX, C MOMOLLbI KOTOPO MOXULLAeTCs npeamer
OAEX[bl; YTO CNefyeT NOHUMATb MOJ XXUINLLEM U ApYTre.

BmecTe ¢ TeM OCHOBHbIM 0OBEKTOM M OCHOBHOW OXPaHAEMOW LLeHHOCTbIO Mpu
COBEPLUEHUN Ha3BaHHbIX MPECTYM/IEHWIA ABNSAETCA MpaBO CO6CTBEHHOCTU. OfHAKO,
Mo Hallemy MHeHW0, NMpaBO Ha HEMPUKOCHOBEHHOCTb XXWIULLA 3[4eCb OXPaHAeTCH
Takke (4ONONHUTENbHBIA 06LEKT NPECTYNIEHUS).

Yalle BCero He3akoHHOE MPOHVKHOBEHWE B XXUNLLLE CONPOBOXKAAETCS KPadKei,
rpabexxom nnm paszooem, rae 4ONONHUTENbHAsA KBanngukaumsa no cr.139 YK PO He
TpebyeTcs, TaK Kak Takoe He3aKOHHOe [eiCTBME SBMAETCA KBaMDUUMPYHOLLUM
npusHakom. Cya B onmcarte/lbHO-MOTMBMPOBOYHON 4acTyh MNPUroBopa 3a4acTyto
OMYCKaeT TO, YTO COBEPLLEHME KpaXKu, rpabexa, pa3bos 6bI10 COBEPLUEHO MMEHHO C
He3aKOHHbIM MPOHUKHOBEHWEM B XWUNLLE, TEM CaMbIM UCK/OYAET AaHHbIA NPU3HAK
13 06BUHEHUS, MOTUBMPYS 3TO TEM, YTO «OH He Hallen CBOEro NnoATBepXAeHWs B
CyaebHOM 3acefaHnn».

Takum 06pa3om, B Lie/IOM HOPMbI YTOMI0BHOMO KOAEKCa, NpeasycMaTpurBaroLme
OTBETCTBEHHOCTb 3a NOCAraTesIb,CTBO Ha COBCTBEHHOCTL (CT. 158, 161, 162 YK P®),
MOMYTHO BbINOMHAKT (PYHKLUMIO OXpaHbl KOHCTUTYLMOHHOIO MnpaBa rpaxnaH Ha
HEMPUKOCHOBEHHOCTb >KW/MLA, YCTaHaBNMBas MOBbILWEHHYK) OTBETCTBEHHOCTb B
cry4dae xueHuns (Kpaxku, rpabexka nnm pasbos) nytem NpoHNUKHOBEHNSA B XXUNLLE.

BmecTe ¢ Tem ecnm pyKOBOACTBOBATLCA OOLLMMU MpaBuiaMy Keasimgukauum
MPEeCTYnIeHNin, To HeOOXOAMMO CAenaTb CMeAyrLNiA BbIBOA: MOCKOSIbKY XULLEHNE
COBepLUEeHO nyTem Kpaxku, rpabexa, pa3bos, OHO OXBaTbIBaeTCA M. «a» 4. 3 CT. 158,
M. «B» Y. 2 CT. 161 1 u. 3 cT. 162 YK PP 1 JONONHUTENBHON KBaM(UKALMA MO CT.
139 YK P® He TpebyerT.

MoTVBbI U LN HE3aKOHHOTr0 MPOHWKHOBEHUS B >KWINLLE He OKa3blBatoT
BIVAHME Ha KBa/IM(pMKaL MO nNpecTynieHuns no cT. 139 YK P®. OgHako ecnu Lesnbio
MPOHVKHOBEHNA B O KUIULLE ABNMAETCA COBEPLUEHWE B HEM  Kakoro-imbo

npectynneHus (Hanpumep, youiicTea), TO KBaM(MKaLWs COAESSHHOTO YC/OXHSETCS.
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[MOCKONbKY B JAHHOW CUTYaUMn NNLO0 06BbEKTUBHO U CYOBbEKTUBHO (MO COAepXKaHuto)
COBEpLUAET [Ba CaMOCTOATE/IbHbIX NPECTYrnneHns (0O4HO OKOHYEHHOe — He3aKOHHOe
MPOHUKHOBEHWE B XXUULLE, & APYrOoe HEOKOHYEHHOEe — NMPUroTOB/IEHNE K YOUICTBY),
TO COAEAHHOE KBAM(ULMPYETCS MO COBOKYMHOCTY NPECTYNNeHWIA™,

Onpocbl  CNeunannucToB  MOKasblBalOT, 4TO BpsAg /M 060CHOBaHHO
KBA/IM(MLMPOBATL KakK MPOHUKHOBEHME B XXWIULLE WCMO/b30BaHNE BWHOBHbIM
Pa3IMYHbIX TEXHUYECKUX CPeAcTB [Ana cbopa MHpopMauuy 0O MPOXXUBAIOLLMX
(coBepluaemoe 6e3 (hakTMYEeCKOro MPOHWKHOBEHWSA). B 3TOM cnydyae, 1 3TO MHeHwue
NoJaBNstoLLee, HATMLIO COCTaB NPECTYNIEHUS, NMPeAYCMOTPEHHbIN cT. 137 YK Pd74,

CypebHast npakTnKa He UCKoYaeT (DakToB MaeaslbHON COBOKYNHOCTKM (CT. 137
n 139 YK P®), Korfa BUHOBHbIA HE3aKOHHO MPOHMKAET B XWUNLLE C Lefbio cbopa
NH(OPMaLMK TMYHOTO NN CEMEHOMo XapakTepa 0 NpoXmBarowmx. Ha Haw B3rnsg,
B JaHHOM cfy4yae Bcerfa 6yaeT COBOKYMHOCTb YKa3aHHbIX NpecTynneHuin. Cnegyet
NOAAEPXKaTb TEX YYeHbIX, KOTOPbIE MOJArakT, YTO NPU MAealbHON COBOKYMHOCTYH
YMbICe/T BMHOBHOIO JO/DKEH OXBaTblBaTb M HE3aKOHHOCTb MPOHWKHOBEHWA B
XUnuwe, M nocnegyrollee cobupaHne CBeAeHWIn KOHPUAEHLMATbHOrO XapakTepa
(cT. 137 1 139 YK P®)™,

Ob6s3aTe/IbHbIM MPU3HAKOM MPOTMBOMPABHOIO MPOHWUKHOBEHUS B XKU/KLLE
SIBNSAETCA €ero He3akKOHHbIA Xapaktep. B cooTtBeTcTBUM C 4. 3 CT. 3 XXUAULLHOIO
Kogekca P® MNpPOHWKHOBEHWE B XWiuule 6e3 cornacus npoXusatowmx B HEM Ha
3aKOHHbIX OCHOBaHWAX rpaXK[aH [OMYCKaeTcs B Cayyasax W B MOPsALKE, KOTOpble
npeayCcMOTpPeHbI efepaibHbIM 3aKOHOM, TOJIbKO B LIENAX CMACeHUs XXU3HU rpaxiaH
n (MNKn) NX UMyLLECTBa, 06ecrneyeHns X NMYHOM 6e30MacHOCTM UM O6LLLECTBEHHON
6e30MacHOCTM MpPU aBapuiiHbIX CUTyauusX, CTUXUIAHbIX GefACTBUAX, KaTacTpodax,
MacCOBbIX 6ecrniopsakax nMMbo MHbIX 00CTOSATEIbCTBAX YPe3BblUaiHOro XapakTepa, a
TaKKe B LEeNaxX 3afepXaHus vy, Mof03peBaeMblX B COBEPLUEHUM MPECTYMNEHUHN,

MPEeceYeHns: COBEPLUAEMbIX MNPECTYMNMEHWA WM YCTaHOBNEHUS OBCTOSTENLCTB

3 AmpaxoB H.W. Knaccudmkaums npecTynneHnii NpoTuMB KOHCTUTYLIMOHHBIX NPaB 1 cBO60/, YeNoBeKa 1 rpakaaHnHa
I/ Pocewuiickuii cnegosatens. 2011, Ne 21. C. 16.

4 KagHuKoB b.H. YT0n0BHO-NpaBoBas oxpaHa HeMPUKOCHOBEHHOCTYM YaCTHOM YWU3HW: Hay4HO-NPAKTYECKoe Nocobue.
M.: KOpucnpygeHuns, 2011. C. 86.

5 Boiiko A./. KomMeHTapuii K Y ToN0BHOMY Kofekcy Poccuiickoii deaepauun. Poctos H/A, 1996. C. 325.
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COBEPLUEHHOr0 NPEeCTYNAeHUs 60 NPOM3OLLIEALLIEr0 HECYACTHOTO Cyyas’®.

MpuBedeM cnefyroWniA npuMep M3 CyfAebHONn npakTUKK. [1purosopom
MUPOBOro cyaph A. 1 B. 6binn ocyxfeHbl no 4. 1 cT. 139 YK P® 3a He3akoHHOe
MPOHVKHOBEHWE B KBapTMpy MNPOTMB BOMM MPOXUBAOWMX B Hed nuu. Cya
anenIAUMOHHON NHCTaHLUMKN 3TOT NPUroBOp ocTaBun 6e3 n3MeHeHus. KaccaloHHas
MHCTaHUMA OTMEHWNa pelleHne anennsyMoHHON MHCTaHUMK, [en0 Hamnpas/eHO Ha
HOBOE pPacCMOTpPEeHWe [ApPYromy CyAbe Cyfa anenffuyMoHHON WHcTaHumu. Csoe
peLleHmne cyf KaccauMOHHON MHCTaHLUMXU MOTUBMPOBAN TEM, UTO MO CMbICNy CT. 139
YK P® HapylleHne HenpuKOCHOBEHHOCTM >XWMLA B C/ydasaX, He Tepnawmx
oTnaratenbCTe (419 NpeaynpexxaeHns noxapa, npecevyeHns NPecTynieHna u T.m.),
He fBNAETCA NPOTMBOMpPaBHbIM. XOTA Takue [eNCTBMSA (DOPMasibHO HapyLlatoT
HEMPUKOCHOBEHHOCTb KWMWLWE, HO OHW MOMe3Hbl B CUNY OOCTOATENLCTB,
06YyCNoBNeHHbIX KpaviHeil HeobxoaumocTbto. CyaebHas Konnerns AMYPCKOro
06/1aCTHOrO Ccyda YCMOTpena u3 maTtepuasioB fefa, Y4To OCy»AeHHble A. un b.
rnoc/efoBaTesibHO NMOACHANN, YTO, CUAA HAa CKaMeiKe BO3/1e 0Ma, YC/bILWain U3 OKHa
OAHOWN M3 KBapTMP KPWK XXEHLIMHbI 0 nomowy. XKenas npeceyb MPOTUBOMNPABHbIE
[EeNCTBMA B OTHOLUEHMM YKa3aHHOW >KEHLUMHbI, OHW TMOAHANUCH B KBapTUPY WU
MocTyYann B [iBEPb, & MOC/e TOro, KakK My>XUYMHa 0TKa3asicA BMYCTUTbL UX B KBAPTUPY,
cnomMann asepb M Bowu. py 3TOM Ha MLe XEeHLWMUHbI OHW YBUAENWN KPOBb U
yKasanm My>UYMHe Ha HefomnyCTUMOCTb MOLOOHOro noBeAeHusA. OTW MOKas3aHus
OCY>KAEHHbIX COrNacyrTCa C NOKa3aHNAMU MOTepneBLUMX, NOACHUBLLMX, YTO MeXAay
HAMW [eNCTBUTENbHO Oblia CCOopa, OHW pas3roBapvBa/ii Ha MOBbILWEHHbIX TOHaXx,
OKHO 6b110 OTKPbITO, y cynpyri O. 6bina KpoBb Ha nnue’’.

Kak yxe rosopunocsk, PesepasibHbIM 3aKoHOM 0T 20 mapTta 2001 r. Ne 26-P3
cT. 139 YK P® pononHeHa npuvmMeyaHWeM, B KOTOPOM PaCKpbIBAeTCA MOHATUE
Xunuwa. [aHHoe onpegeneHne, Kak CKasaHO B 3aKOHe, OTHOCUTCA W K LpYrum
ctatbam YK P®, rge ynomuHaetcs >kunmule. Ho BCTpeyaroTcs OWKMOKM B

YCTaHOB/EHWUN NPU3HAKOB Xunuwia. MprMepom OLLIMGOYHON KBaNUMUKALUN CYXNT

6 "KunuLLHbIFA Kofleke Poceuiickoii deaepaumn” ot 29.12.2004 Ne 188-d3 (peg. oT 02.06.2016) // CobpaHue 3aKOHO-
patenbctea P®. 2005. Ne 1 (vacTsb 1). CT. 14,

7 OnpegeneHve cyae6HoOl KONnerum no yronosHbIM fenam AMypPCKOro 06/1acTHOro cyia ot 22 uioHs 2010 r. // Joky-
MEHT 0ny6/IMKOBaH He Obin. [LoCTyn 13 cnpa..- MPaBoBOMN cucTeMbl «KOHCYNbTaHTIIOC».
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Yro/ioBHOE [e/l0, PacCMOTPEHHOE MUPOBLIM CyAbeil VIBAaHOBCKOro pPaioHHOro
cyae6Horo yvactka Ne 2 AMypcKoi 06/1acTi, B KOTOPOM rpaXkaaHUH M. ocy)XaeH no
4. 1 c1. 139 YK P® K 6 MecAuam ucnpasuTeNbHbIX pPaboT 3a NMPOHUKHOBEHWE B
NETHIOK KYXHI0'8,

B faHHOM cny4yae 6b11 HeNpPaBuIbHO NPUMEHEH YIOM0BHbIN 3aKOH, MOCKO/IbKY
NETHIOK KYXHIO BPAL /I MOXKHO MPU3HATL XXUNLLEM.

Takum 06pazom, MOXKHO OTMETUTb, YTO B HACTOSILLIEE BPEMS MOHATME XUINLLA,
[aHHOoe B npuMevaHum K cT. 139 YK P®, He B MNOMHON Mepe YAOBNETBOPSET
TpeboBaHMAM NMPaKTUKM N MPUBOANT K OLLIMOKAM B KBa/IM(hUKALNN.

[MoaBoas WTOr, MOXHO CcKasaTb, 4TO0 KoHcTuTyumsa P®, pencteytoulee
3aKOHOATeNbCTBO 3aLUMLLA0T MPaBO KaXAoro 4YesioBeKa Ha HernpuKOCHOBEHHOCTb
xxunuwga. Hannume ct. 139 B YK P® B 3HauMTe/IbHON Mepe CAepXXUBAET POCT Ymcna
HapyLleHW AaHHOro BWAa, KOTOPbLIX MOrNo 6bl 6bIThb ropasfo 6Gonblie Mnpu ee
OTCYyTCTBMU. [py 3TOM 3aKOHOAATE/IbCTBO COBPEMEHHON POCCMM B 4YacTU OXpaHbl
HEMPUKOCHOBEHHOCTU Xuuwa TpebyeT [AanbHelLlero CoBepLUeHCTBOBaHUA. B
LlenoM npobnema HENMpPUKOCHOBEHHOCTU XKU/WLLA HE MOXEeT ObiTb peLleHa TO/bKO
NnpaBoBbIMU CpeAcTBaMu. NS [OCTVKEHWA 3TOW Lenn HeobXoaumo, 4tobbl Yy
OOMbLUMHCTBA  rpaXkaaH  CHOPMMPOBa/aCb  BbICOKAA  NpaBoBas  Ky/nbTypa,
KOHLLEHTPMPOBaHHbIM BblpaXXEHNEM KOTOPOW ABMISETCH YBAXKUTE/IbHOE OTHOLLEHME K

npaBam 1 cBO60AAaM APYruX N,

78 MpUroBop MUPOBOTO Cy/bW VIBAHOBCKOrO paiioHHOro cyae6HOro yyactka Ne 2 AMypcKoii 061acTv oT 12 ceHTA6ps
2012 roga no geny Ne 1-21/2012. [ 9nekTpoHHbIA pecypc]. URL: https://rospravosudie.com/court-sudebnyj-uchastok-2-
s-ivanovki-amurskoj-oblasti-s/act-217681131/
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3AKJ/TKOYEHUNE

[MpoaHanM3npoBaB OOLEKTVBHbIE N CYOBLEKTUBHbLIE MPU3HAKW HApPYLLEHUS
HEMPUKOCHOBEHHOCTN >KWUMNULLA, €ero KBa/IMPUUUPOBaHHbIE BWAbl, PACCMOTPEB
npo6eMbl KBMPUKALUA 3TOMO COCTaBa NPECTYN/eHns, Mbl NPULLAN K BbiBOAAM,
N3M0XEHHbIM B paboTe, M B CXatoi ¢opme CHOPMY/IMPOBaHHLIM B AaHHOM
3aK/IIOYEHUMN.

HenocpeacTBeHHbIM 06 LEKTOM MPECTYN/EHUS, NpeayCcMOTpeHHoro cT. 139 YK
P®, aABnsaoTCcA 00LLeCTBEHHbIE OTHOLLIEHUSA, 06ecneynBatoLL e HEMPUKOCHOBEHHOCTb
Xunmwa. B KBaiMMuMpOoBaHHbLIX COCTaBaxX paccMaTpyMBaeMOro npecTyrnieHuns
CneflyeT BblAeNNTb AONOMHUTENbHBIA 0OBEKT, KOTOPbLIM MOTYT BbICTYMaTb 340PO0BbE,
HEeMPUKOCHOBEHHOCTb, €BOOOAA, 6e30MacHOCTb NMYHOCTU (4. 2 cT. 139 YK P®),
pernaMeHTMpPoBaHHasA 3aKOHOM [eATe/lbHOCTb OPraHoOB roCyAapCTBEHHOW BnacTty,
OpraHoB MeCTHOr0 CaMOyrpaB/ieHUs, a TakXKe MHTepechbl rocyAapCTBEHHON CyXOb!,
CNY>KObl B KOMMEPUYECKOM MPEANPUATAN, YUpeXaeHnn, opraHmnsaumm (4. 3 ct. 139
YKP®).

OObeKTMBHAasA CTOpOHa  BblpaXaeTcd B [JENCTBUM -  HE3aKOHHOM
MPOHVKHOBEHUN B XXW/MLLE TMPOTMB BOAW MNPOXMBAKOLWENO B HeM JiMua.
Ob6#3arte/lbHbIM MPU3HAKOM AB/IAETCA MECTO COBEPLUEHWUA MPECTYN/eHNs, KOTOPbIM
ABNIAETCA XXUNLLE.

CoctaB MpecTynyieHns Mo  KOHCTPYKUMM  popMasibHbIA.  OKOHYEHHbIM
MPecTyneHne ABNAETCA C MOMEHTa HE3aKOHHOM0O NMPOHNKHOBEHNSA B XXWUULLIE NPOTUB
BOJIN MPO>XKMBAIOLLLErO B HEM fnLLa.

C cy6beKTUBHOW CTOPOHbI MPecTynieHne, NpeaycmMoTpeHHoe cT. 139 YK PO,
XapakTepu3yeTcd BWHOWM B BMAE MNPSMOro ymbiC/ia. BMHOBHbLIA 0CO3HAET, 4To
He3aKOHHO MPOHUKAET B XXWUNuLLE 6e3 cornacus npoXmBaroLWmnx B HEM /AL, N XKenaeT
COBEPLUNTL 3TO MPOHWKHOBEHWE. B KBannguuMpoBaHHOM cOCTaBe MOMUMO 3TOro
NNLO OCO3HAET, YTO ero NPOHWKHOBEHME CONPSYKEHO C MPUMEHEHWEM HaCcUANA UK
Yyrpo3or ero npuUMeHeHUs /IMB0 4YTO He3aKOHHOEe MPOHWKHOBEHWE B >XWWLLE

ocyllecTBndeTca C MUCnosb3oBaHNEM CBOEro CJ'Iy)KE6HOFO MOJSIOXKEHUA, W XKENMaeT
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BbIMOJIHEHNSA 3TUX AENCTBUIA.

CyObeKT MpecTynneHuid, npeaycMOTPeHHbIX Y. 4. 1 1 2 cT. 139 YK PO,
o6Wwmin. Vim aBnsieTcq BMeHseMOe L0, LOCTUTLLIEE LIeCTHaALUATUIETHErO BO3PacTa,
a CyObeKT NpecTynieHus, NPesyCMOTPEHHOro Y. 3 3TOW CTaTbW, CreynasbHbIA -
NALLO, UCNONb3YIOLLEe A5 MPOHUKHOBEHWSA B XXWU/NLLE CBOE C/Y)XKEOHOE MOJIOXKEHNe.

Mpn nccnegoBaHUM AaHHOW HOPMbI NpaBa, a UMeHHO CT. 139 YK P®, MOXHO
Habn4aTb MPUCYTCTBME HEKOTOPbLIX MPO6/IEM, KOTOPbIE OKa3blBAOT CYLLECTBEHHOE
BNAHME HAa  KBWIM(UKAUMIO  COAEAHHON0O U 06ecrnevyeHne  OCHOBHbIX
KOHCTUTYLMOHHBIX FapaHTUiA, KacatoLLMXCA HENMPUKOCHOBEHHOCT!.

Bo-nepBbix, HassaHue cT. 139 YK P® (HapyLleHve HenpuKOCHOBEHHOCTU
XWNLLA) He COOTBETCTBYET ee COAepXaHuto, TaK Kak B ee AMCMO3NLMM MOHATUE
«HEMPUKOCHOBEHHOCTb» BOOOLLE OTCYTCTBYeT, a BMECTO Hero YynoTpebnsercs
MOHATNE «MNPOHWKHOBEHME». B 3aKOHe HEeT YEeTKOro OrnpefesneHns MOHATUS
«HenpPUKOCHOBEHHOCTL», a TO, MOHATME, KOTOPOE ncnosb3yeTcsa B KOHCTUTYLUUN P®,
ABNAETCA HAMHOI0 60/1ee 06bEMHbIM, YeM NPUMeHsiemMoe B CT. 139 YK P®.

TakuMm 06pa3omM, HOpMma, pernameHTMpoBaHHas B ctatbe 139 YK PO, He
COOTBETCTBYET CBOEMY Ha3BaHWIO W MONOXKEHUAM KOHCTUTYUUKM, KOTOPble OHa
pasBuBaerT.

Takke OAHON W3 NPo6NeM HABNAETCA TOJIKOBAHME MOHATUSA <«OKUIULLE.
OCO6eHHO OCTPO OHa CTOWUT MpU  KBa/IM(IMKAUUW OEACTBUIA, CBHA3AHHbLIX C
He3aKOHHbIM MPOHWKHOBEHWEM B XWunLle. POPMYIMPOBKA MOHATUA OKUINLLE» B
npumeydaHnn K cT. 139 YK P® u3noxeHa [OBONbHO MOAPOOHO: MHANBUAYASIbHbIN
YXWIOA JOM C BXOAALMMM B HETO XXWUIbIMU U HEXMW/bIMA MOMELLEHUAMMN, XKUI0e
NnoMeLLeHNe He3aBUCUMO OT ()OPMbl COBCTBEHHOCTU, BXOSLLEE B XUMNULWHBIA POHA
N NPUrogHoe A8 MOCTOSAHHOTO WAW BPEMEHHOr0 MPOXXMBaHWA, a PaBHO WHOe
MOMELLEHME NN CTPOEHWE, He BXOAALLME B XXUULLHBIA (DOHA, HO NpefHa3HaYeHHble
[/19 BDEMEHHOTO NPOXXMBaHUS.

CornacHo noctaHosneHuto MNMneHyma BepxosHoro Cyaa CCCP o1 05.09.1986
r. No 11 «O cygebHo npakTMKe Mo fAenam O MNPECTYNeHMsX MNPOTMB NINYHOM

COOCTBEHHOCTM» KUNWLWE — 3TO MOMELLEeHNe, NpefHa3HaYeHHOoe AN Noen
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(MHAMBMAYaNbHBIA AOM, KBApTMpa B FOCTUHMLE, Jadva, CafoBblil JOMMK), a TaKXKe Te
ero COCTaBHble 4YacTu, KOTOPbIe MCMOMb3YHTCA 418 OTAbIXa, XPaHeHUs UMYyLLecTBa
Nneo YA0BMETBOPEHNS WHbLIX MOTPe6HOCTe 4YenoBeka (BasKOHbI, 3aCTEK/IEHHbIE
BepaHAbl, Knagosble M T.4.). He MOryT npusHaBaTbCA >KUULLEM MOMELLEHUS, He
nprcnocobeHHble 418 NOCTOSHHOIO UM BPEMEHHOIO NPOXMBAHWS.

CyLlecTBEHHOW NpPO6/1EMO  TOMKOBaHMSI MPU3HAKOB  «NPUrOAHOCTE» U
«MpefHa3Ha4YeHHOCTb» AB/AETCA BOMPOC O NPUIOAHOCTA U NpeAHasHaYeHHOCTU A1
MPOXMBaHUA CNYXXEeOHBbIX MOMELLEHWIA, Te YeSI0BeK MOXET YeNUHUTLCA.

EBponeickunin cys no npaBam YesioBeka B CBOMX PELUEHMSX JAeT paclUuMpeHHoe
TO/IKOBaHME MOHATUSA XULLE, PacrnpoCcTpaHsAs ero Ha NnoMeLLeHns, UCMnosib3yemble
ANA NPOgeCCUOHANIbHOM U CNY)XKeOHON aesTeNnbHOCTU. o MHeHUIO EBponeickoro
Cypa, npogeccmoHaibHas [eATeNbHOCTb HE MOXET WCK/HYaTbCA U3 COAepXKaHWs
YaCTHOW XWM3HW, TaK Kak 3aHUMaTbCA NPOJECCUOHANIbHON AeATeNbHOCTbI0 MOXKHO MO
MECTY XXUTeNbCTBa, IMYHBIMU AeflamMmy — B C/TYXKeOHOM NMOMeLLEeHUN.

Monaraem, UTO MOHATUE <OKUMLLE» AO/MKHO PAcCMaTPUBATLCS B LUVPOKOM
acrnekre. /1 BcneAcTBue TOro, YTO /IMYHAA XKN3Hb HEOTAENMMA OT NPOMECCUOHAIbHOA
[eATeNbHOCTN, HeoOXOAMMO paccmaTpmBaTb TakXke BOMPOC O KPpUMUHaIM3auum
HE3aKOHHOI0 MPOHWKHOBEHUSA B C/Yy)XXeOHble nomelleHus. Tak, Hanpumep, HOpPMbl
3apy6eXxXHOro yro/oBHOrO rnpasa fnpegycmarprBatoT OTBETCTBEHHOCTb 3@ HE3aKOHHOe
MPOHVKHOBEHWE B C/TY>KEOHbIE MOMELLEHNS.

XoTenocb 6bl OTMETUTH, YTO B HACTOSLLEE BPEMS CYLLECTBYIOT HEKOTOpblE
3aKOHOJaTeNbHble HeJopaboTKM, YCTpaHeHWe KOTOpPbIX MNPeACTaBseTcA Ham
HeobxoaumbIM. Tak Kak CT. 139 YK P® He TO/IbKO He Y4MTbIBaeT COBPEMEHHLIN
YPOBEHb Pa3BUTUS TEXHUYECKUX CPEACTB, HO U HE COOTBETCTBYET CBOEMY HA3BaHMIO
N NONoXeHmsM KoHCTUTyumMn P®, KOTOpble OHa pa3BMBaeT, HEOOXOAMMO BHECTU
COOTBETCTBYIOLLME MOMPaBKM B 3aKOHOAATe/lbHble HOPMbI, rapaHTUpYIoLmMe npaso
Ha HEMPUKOCHOBEHHOCTb XUNLLA.

N3yyeHme MeXAyHapOo4HO-NPaBOBbIX  [JOKYMEHTOB, 3apy6exHoro
3aKoHofaTenbcTBa 06  OTBETCTBEHHOCTM  3a  HapylleHWe MpaBa  Ha

HEMNPUKOCHOBEHHOCTb XWMLWa MNokKa3asio, YTO 3TOMY BOMPOCY B 3KOHOMWUYECKU
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PasBUTbIX rocyaapcTBax yAaensetcd 60MblIOe BHUMaHMe. HakonneH onpeaeneHHbIi
MONOXWUTENbHbIA  OMbIT, KOTOPbLIA CnefyeT WCMNOMb30BaTb Npu  paspaboTke
OTeYeCTBEHHOr0 Yro/IoBHOr0 3aKOHOAATe/IbcTBa. Hanpumep, B YTONOBHOM KOZLEKCe
®paHuum 1992 r. OTBETCTBEHHOCTb MPeAyCMOTPEeHa He TO/IbKO 3a He3akOHHOe
MPOHVKHOBEHWE B YY>KOE XKM/NLLE, HO M 33 He3aKOHHOe npebbiBaHue B unuue. MNog
He3aKOHHbIM NPe6bIBAHMEM B YY)XXOM XXWUIULLE NPU3HAKOTCA Cyyan, Korga muo Ha
3aKOHHbIX OCHOBaHMAX MOMNAaJaeT B >KWWULLE, HO B MOCMeAyHOLWEeM OTKa3blBaeTCH
A06POBO/IHO €ro NOKNHYTh.

[Monaraem, 4TO Takoe oOnpefeneHne OOBLEKTUBHOM CTOPOHbI COCTaBa
npecTynneHns, npeaycMoTpeHHoro c1. 139 YK P®, B cnydae BHeceHus
COOTBETCTBYIOLMX W3MEHEHWNIA, NO3BOANIO Obl 60nee 3PHEKTMBHO 3almLLaTh
HeMPUKOCHOBEHHOCTb XXMNLLA YT O0BHO-MPaBOBbIMU CPEACTBaMMU.

Kpome TOro, CTouT cKasatb O TOM, YTO MPecTyrn/eHne, NPesycMOTPEHHOE CT.
139 YK P®, HepefKO COBEPLLAETCA B COBOKYMHOCTM C APYrMMuK, Kak npasuso, 6onee
TSOKKUMW MPECTYMN/IEHNAMN: YOUACTBOM, U3HACU/IOBAHEM, MOXULLEHNEM YeNlOBEKa,
XY/IMraHCTBOM, CaMOynpaBCTBOM W Apyrumu. MpakTuyecku no BCeM fefiaM, Korga
HapyLUeHNe HEMPUKOCHOBEHHOCTM XWU/MLLLA COBEPLLEHO B COBOKYMHOCTU C APYrUmu
MPECTYNIEHNAMWN, OTMEYAETCA, YTO MPECTYNMHUK CHayana He3aKOHHO MPOHUKaN B
XWUnile, a NOTOM COBepLUan Apyroe npectyrnieHve. NPOHUKHOBEHME B XKUKWLLE
BbICTYNaeT Kak Crnocob COBEPLUEHWA MNOCNeAytoLero npectynieHus. B uensx
npesynpeXxaeHns NpPecTynieHnil, coBepLlaeMbIX B COBOKYMHOCTM C HapyLUeHWeM
npaBa Ha HEMNPUKOCHOBEHHOCTb >KW/WLIA, 3aKOHOAATE/NIbCTBO CefoBasio  Obl
pasBmMBaTb NO CMeAYHOLW MM HanpasieHUAM: a) YCUINUTL YroN0BHYH OTBETCTBEHHOCTb
32 He3aKOHHOe MPOHWKHOBEHWE B >XWWLe, 4YTOObl MOTEHUMaNbHbIE HapYLUUTENN
BO3JEP>KMBA/IUCb OT COBEPLUEHMS NPECTYMN/IEHWIA TaKUM CocoboM; 6) paccCMOTpeTb
BONPOC O [OMOJIHEHWUN KBA/IM(IULMPOBAHHBIX COCTaBOB TakKWUX MPeCTYr/IeHUIA, Kak
noxuwieHne denoseka (cT. 126 YK P®), xynuraHcteo (cT. 213 YK PO®),
camoynpascTBo (CT. 330 YK P®) n paga apyrux, npusHakom - «CoBepLUeHue fesHNs

C NMPOHNUKHOBEHNEM B HYXXOE XXUJTALLIE».
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