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PE®EPAT

bakanaBpckas pabota comepxut 58 c., 42 HICTOYHHUKA.

PACTOPXEHUE BPAKA, PACTOPXXEHHNE BPAKA B OPI'AHAX 3AIC,
PACTOPXXEHHUE BPAKA B CYJIEBHOM IIOPAJKE, IIPABOBOBLIE ITIOCJIE/I-
CTBUS PACTOPXEHUMSA BPAKA, CIIOCOBBI 3AIMUTEI 1IPAB CYIIPYI'OB,
PACTOPXXEHHUE bPAKA C THOCTPAHHBIM 3JIEMEHTOM

OOBEKTOM HACTOSIIETO UCCIIEIOBAHNS SABIAIOTCS OOIECTBEHHBIE OTHOIIEHUS,
CKJIJIBIBAOIIUEC NpH IopuaundeckoM odopmieHnn GakTUIECKOro paclaja ceMbl, a
TaKXe B Ipollecce U Iociie Opakopa3BoIHOTO MpoIlecca.

[lenpto uccrmemoBaHus JaHHOI PabOTHl SABISAETCS BCECTOPOHHEE IOAPOOHOE
I3ydeHue TaKoro opuamdeckoro (akra kak IpekpaleHne Opaka, paccMOTpEHIe
IIPABOBOI'O PEryIUPOBaHMNS, MOPSIOK, OCHOBAHIS pacTOp)KeHUS Opaka, Kak B cyjie0-
HOM, TaK U BHeCYyJeOHOM IIOpsSIKe, OCHOBHBIE (DOPMBI I CpeJicTBa 3aIl[UTHI MPaB CY-
IIPYTOB, PaCTOPralpImX Opak, a TakKe IpaB I MHTEPECOB JAeTell, UX MPaBOBOro I0-
JIOKEHNS MPU OCYNIECTBISHUN OpaKopa3BOJHOTO Ipoliecca.

JIns AOCTIDKEHHS MOCTAaBJIEHHON Ienn HeoOXOANMO BBIJIEUTh OCHOBHEIE 3a-
Jla4dmn:

- PacCMOTPETh TEOpPETUIECKIE MTOAXObI K ONpeeICHUIO TOHATH OpaKa u Io-
PAZIKA €TO paCTOPKEHUS;

- PaccMOTpeTH IIPOoIlece U IPAaBOBOE PeryINpOBaHIe pacTOpXKeHNI Opaka B op-
rarax 3AI'C xak ¢OpMBI 3aITUTHI IIPAB CYIPYTOB;

- paccMOTpeTh 0COOEHHOCTU PACTOPIKEHIS Opaka B cy/IeOHOM MOPSJIKE;

- ONpEeJeNUTh OCHOBHBIE CPEJCTBA 3AIIUTHI IIPAaB CYNPYIrOB, PAaCTOPrarolINX
Opak;

- BBISIBUTH OCOOEHHOCTU, KOTOPBHIE XapaKTEPU3YIOT IMPOIECC PACTOPKEHUA

Opaka ¢ y9acTHeM UHOCTPAHHBIX TPaXKIaH.
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BBEJIEHHWE

AKTYyalIbHOCTh T€MBI JAaHHOI pabOTHl 3aKIIOYaeTCs B TOM, YTO Opak — 3TO
Hayajgo CeMbU, SAYelKU OOIIEecTBa, NIMEHHO II0ATOMY OHO 3aMHTEPECOBAHO B €ro
YKpEIUIEHHH, 3TO HE TOJNBKO YacTHOE A0 CYIPYIroB, HO U MHCTUTYT, 3aTParuBaro-
muil uHTEpeck rocyaapctBa. CeMbsi, Opak SBISIOTCS OCHOBHBIMU OOIECTBEHHBIMU
MHCTUTYTaMH, KOTOPBIE IMPEJCTABISIOT JJISI COBPEMEHHOTO 00IecTBa 0COOYIO IEH-
HOCTh. VIMEHHO C HUMH HEPa3phIBHO CBSA3aHA YCTOMYMBOCTh JAYXOBHOTO U COITUAIIb-
HOT'O OOIIECTBEHHOI'O Pa3BUTUS, HACIEICTBEHHOCTh mokoneHnil. CemMbs U Opak BEI-
CTYHaIOT O0BEKTAMU HCCIIEIOBAHNIS PAa3HOCTOPOHHUMH B Pa3lIMUHEIX HayKaxX, B TOM
gucie B ropucnpyaeHnun. B coorBerctBum co cr. 1 CK P®, B Poccuiickoit ®enepa-
U CEMBbs, MAaTEPUHCTBO, OTIIOBCTBO U JIETCTBO HAXOAATCS IIOJ 3aIUTOH rocyaap-
cTBa. B HacTosIee BpeMsi COXpaHEHIE CeMbU SBISETCS BaskHellmell mpobieMoit A
MHOTHX IIap, OTHOIIIEHHS KOTOPBIX IIOBEPXHOCTHBI U KpaTKOBpeMeHHEI. PD sBnseTcs
OJHUM U3 FOCYAapCTB, B KOTOPHIX 3HAYUTENIBHOE YNCIIO 3aICENl aKTOB I'PaXKJaHCKO-
IO COCTOSTHUS IPECTABIAIOT PacTOpiKeHue Opaka, UMEHHO ITOATOMY BOIIPOCHI 3aIIlH-
THI IIPaB WICHOB CEMbU IPU IPEKPAIIeHUN IIPAaBOOTHOIIECHHUII SBIAIOTCSI BEChMa aK-
TyanbHbBIMU. HCTUTYT Opaka mepectan OBITh YEM-TO IIEHHBIM U BaJKHBIM B KI3HU
mozeit. IlpocTtota mopsika, OCHOBaHHUI JUIS 3aK/IIOYEHHS U PAcTOp)KEeHUs Opaka B
HACTOSIIEE BpeMs JelaeT €ro He3HAYUTEIbHBIM, BaKHBIM CTAaHOBUTCA TOJBKO CBa-
neOHOoe TOPIKECTBO, KPACUBBII U CYACTIMBEIN JAeHb JUIA Mrob0ammux mwojaeil. Ho cama
ceMeliHas JKI3Hb IIpeBparaeTcs I HUX OBIT I PyTUHY, YTO IPUBOJUT K MHOTOYIIC-
JIEHHBIM KOH(IUKTaM U KaK CIIEJICTBHE pacTopskeHuio Opaka. CoxpaHeHue Opaka
BO3MOJKHO, €CJII TaKas COIMANIbHO-TIpaBOBas 3ajiadya OyeT CTOATH Iepe]l JIIMIHO-
CTBIO, OOIECTBOM U rocyaapcTBoM. OHO JOMKHO CHOCOOCTBOBAaThH BO3BPAIIEHUIO
IIPEXKHEr0 OTHOIIEHUS TPask/IaH K UHCTUTYTY Opaka, ¢opMupoBaHUE NOHUMAHUS €ro
Ba)XHOCTU. B 3aKoOHOAATENBCTBE OTCYTCTBYIOT XapaKTEPHBIE BapHAHTHl YpPETyIHpPO-
BaHIS U pa3pelieHns MHOXXECTBEHHBIX MPOOIIeM, KOTOphle MPOSBISIOTCS IpH Ipe-
KpaIlleHUH MIPaBOOTHONIEHMII CYNPYroB, KOTOPhIE KAaCAIOTCS HOPSAKA PacTOPKEHUSA

6paKa, HCIIONIB30BaHUA MCXAaHU3MOB 3alllUTEI, BO3MOXKHOCTH pcalnu3allii IIPpH 3TOM
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Pa3HBIX METOJIOB U CPEJCTB 3aIUTHl, IPUMHUPUTEIHHBIX MPOLEIYP C YIaCTHEM IIO-
CpeJHNKa, CaMO3alUThl, Meauanui. B 4acTHOCTU, ceMeilHOe MPaBO HE PEryIupyeT
OTHOITIEHHS C UCIIOIB30BAaHIEM TaK Ha3bIBaeMBEIX (PUKTUBHBIX OpaKoOB, KOTOpEIE Ua-
CTO HAXOJAT BOIUIONICHUE B CEMEITHO-IPaBOBOIl JeiicTBuTenbHOoCTU. Cyad 1o crop-
HBIM BOIIPOCAM IIPAKTHYECKH OTCYTCTBYET IIPABONPHMEHUTENbHAS IPaKTUKA, a 3TO
OTPHUIIAaTEIFHO BINSAET Ha peanu3anuio (GopM H CpelCTB 3alUThHl IIpaB CYIpPYIroB,
pactopraromux Opak. IIpexxae Bcero, HEOOXOIUMO COBEPIICHCTBOBATH JICIICTBYIO-
Iee 3aKOHOIaTEILCTBO, IPOBOUTH IIOJUTUKY, HAIIPABIICHHYIO Ha YIIYUIIIEHUE YCIIO0-
BUII IPOKUBAHNS CEMbU, YKPEIUJIEHHE B3aIMOOTHOIIIEHHI CYIIPYTOB.

Ilonarue Opaka clieyeT pacCMaTpHBaTh B JABYX acleKTaX: B HOPUIUYECKOM,
COITHOJIOTIYECKOM CMEICTIaX. B cormomornaeckoM cMEICIe, Opak — 9TO 0OYCIOBJICH-
Has NCTOPUYECKU, CAaHKIIMOHUPOBAHHAS M CONHAIBLHO peryiampyeMas (opma OTHO-
IMEHUIT MEXy MYXKYUHOI U JKEHIMUHOI, KOTOpas YCTAaHABINBAET UX OTHOIIECHUS C
JIeTBMH U JIPYT K ApyTy. B ApyroMm cMeicie, :opuamdaeckoM, Opak — 3TO OJUH U3 BaXK-
HeHmuX opuamdeckuxX (PakToB, MMOPOXKIAIONINII CEMEHO-IIPaBOBBIE OTHOIICHUS,
KOTOpEIE 3aKII0YAIOTCAd B 3aKOHOJATEILHO YCTAHOBJIECHHON IMpoIeaype ¢ COOojIe-
HIIEM HEO0OXOJINMBIX TpeOOBaHMII, KOTOPhIE HalpaBIeHBI HA CO3/IaHIE CeMbH. 3Haue-
HIIe OpakKa COCTOHUT B TOM, YTO COIO3 MY’KUMHBI U JKCHIIIHEI TIOPOKIAET OIpe/aeIeH-
HEIe IOpUINMYECKIE MOCIEACTBIS MpH ero 3akmodeHnn. Ilpekpamenne Opaka — 3To
OJTHO M3 TOCJIEJCTBUII U3MEHEHN, MPOUCXOAIIX B IPABOOTHOIIEHUIX, KOTOPHIE
CKJIAJBIBAIOTCS B ceMbe. [Ipekpalnenne Opaka — 3TO CIOXKHBIN IOPHANISCKIN COCTaB,
KOTOPBII BKIIOYAET IMOCIIEIOBATEIbHOCTE FOPUINIESCKUX (PAKTOB, OCHOBHBIM IOCIIEI-
CTBUEM peanm3anui KOTOPOTO SIBISETCS MpeKpallleHne MPaBOOTHOINEHNI CYIIPYTOB.
Takne ropuguueckne (GpakThl MOTYT SBISATHCSA KaK COOBITHAMU, TaK U JEHCTBUSIMIIL
DTOT mporecc BledeT KaK M3MEHEHIS IIPaBOBOI0 CTaTyca COOCTBEHHOCTH, HAXXUTOI
CyIIpyraMH B IIepuoj] Opaka, TaK U OKa3bIBaeT BIMSIHIE HA OTHOIICHUA JIeTell U poau-
teneil. OCHOBHOII 3a7adeil pOCCHIICKOr0 3aKOHOAATEILCTBA B JJAHHONW OOJIacTH SBJIA-
€TCSl HE BBIABIICHIE OCHOBHBIX MPUYUH €0 PAacTOPKEHUS, a CO3JAaHUE TAKUX II0JIO-
JKEHI 3aKOHOJIaTeNhCTBAa, KOTOPOE MOTYT CIIOCOOCTBOBATh HamOoJee CIpaBeIIINBO-

MY pa3pCuICHIIO KOH(bJ'II’IKTOB, 3allTEC IIPABOBOI'0 CTAaTyCa BCCX CTOPOH KOH(b.]'II’IKTa,
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yBaskKe€HUIO mpaB AeTell. B cemeiinoM nmpaBe PP Takas Tema, Kak pacTOpKeHHe Opaka
ABJIseTCA Hanbojee aKTyalbHOIl U 3Ha4unmMoil 1 Bcero oOmectBa. [IpmauHbl npe-
KpallleHlsl Opaka Helb3s ONpeAeNsaTh OJHO3HAYHO. X MOXKHO BBIAEIUTH UCXOJIA U3
Pa3IMYHBIX 110 CBOEH MCUXOJIOTMYecKOil, OOIEeCTBEeHHON 3HAYUMOCTH (aKTOPOB, KO-
TOpBIE OKAa3BhIBAIOT 3HAUUTEIILHOE BINSHUE Ha ceMeilHO-OpadHble MPaBOOTHOIIEHUA.
Hcxoas U3 3TOro, aKkTyaldbHOCTh TEMBI JIAHHOTO HCCIIEIOBAHUS OIIpeJeIseTcs Kak
BaXXHOCTBIO MHCTUTYTa Opaka, TaKk H HEOOXOJUMOCTBIO 3aKOHOJATEIHHOTO PEryiu-
POBaHIS BOIPOCOB pa3Bojia KOHKPETU3UPOBAHO, 3TO JeNaeTcs AN oOecrnedeHus
OOIBIIIEr0 BHUMAHUS 3alIUTHI MPAB U MHTEPECOB JeTell, a TaKKe HMYIIECTBEHHBIX,
HEUMYIIECTBEHHBIX MIPaB CYIPYTOB, pAaCTOPraroiux OpaK.

OOBEKTOM HACTOSIIETO UCCIIEIOBAHNS SBIAIOTCS OOIECTBEHHBIE OTHOIICHUS,
KOTOpBIE BO3HUKAIOT MPU IOPUIUIECKOM OopopMICHUN (aKTUUIECKOIO pacmajia ce-
MBI, a TAKXK€ BO BpeMs U Ioclie Opakopa3BOJHOTO Ipoliecca.

IIpeameTroM muccreoBaHUS SIBISIOTCA IIPABOBBIE HOPMBI, 3aKpEIUICHHBIE B
HOPMAaTHBHO-IIPABOBEIX akTaXx P®, KOTOphle perymupyroT HOPSJ0K, OCHOBAHUS WU
IIPABOBBIE IIOCIIEJCTBUS pacTOpkKeHHs Opaka, KpoMe TOro IpaBONpPHMEHHTENbHas
IIPAKTHUKa CYJOB, KacaroIascs JaHHOTO BOIIPOCa, HOPMBI MEXKYHAPOJHOTO IIPaBa.

[lenpto uccrmemoBaHus JaHHOI PabOTHl SABIAETCS BCECTOPOHHEE IIOJPOOHOE
H3ydeHue IpeKpalieHne Opaka Kak pUANIecKoro ¢gakTa, paccCMOTPEHNE IIPABOBOTO
pPEryIUpOBaHNS, MOPSIOK, OCHOBAaHUS PAacTOpXKEHUs Opaka Kak B CyJeOHOM Tak U
BHeCY/IeOHOM ITOpsiIKE, OCHOBHEIE ()OPMBI U CPEACTBA 3aIIUTHI IPaB CYIPYTOB, pac-
TOpralpIuxX Opak, a TakXKe IIPaB U UHTEPECOB JeTell, IX IIPaBOBOTO ITOJIOXKEeHNUS IIpU
OCYIIIECTBIEHUU OpaKopa3BOIHOTO MpoIlecca.

HeoOxoammo st JOCTIDKEHHS MOCTABIEHHOMN IEIH BBLIEIUTh OCHOBHEIE 3a-
Jlaumn:

- PacCMOTPETh TEOpPETUIECKIE ITOAXO bl K ONpeeICHUIO TOHATH OpaKa u Io-
PSAZIKA €TO PaCTOPKEHUS;

- OIIpEeJIeNIUTh UCTOPUYECKIE PA3BUTUE HHCTUTYTA PACTOPKEHIS OpaKa;

- PacCMOTPETH MPOIECC I MPABOBOE PEryIUPOBAHIE PACTOPXKEHNS Opaka B Op-

ra"ax 3AI'C kak oJHOI U3 OCHOBHEIX ()OPM 3aIUTHI MPaB CYIPYTOB;
8



- paccMOTpeTh OCOOEHHOCTHU PACTOPKEHIS Opaka B Cy/Ie0HOM ITOPSIKE;

- OIIpeIeIUTh OCHOBAHIS PACTOPKEHI Opaka B CYZeOHOM ITOPSJIKE;

- OmIpeJIeNNTh OCHOBHBIE CPEJICTBAa 3aIllUTHI MPaB CYIPYTOB, PacTOPTAOIINX
Opak;

- BBIABUTH OCOOEHHOCTH, KOTODHIE XapaKTepU3YIOT IPOIECC PAaCTOPKEHI

Opaka ¢ y9acTHeM UHOCTPAHHBIX TPaXKIaH.



1 PACTOPXXEHHE BPAKA KAK CIIOCOB 3AIIMUTEI ITIPAB CYIIPYI'OB

1.1 IlonsiTHE W MOPSOK pacTop:;KeHUsi O6paka B P@® kak cmocoda 3amuThl
ceMeHHBIX IPaB

JIns paccMOTpeHUsS MHCTUTYTa PAcTOpXKeHUs Opaka KaK IIPaBOBOIl OCHOBBI
IpeKpaIeHns] CYIpYKeCKUX MPABOOTHOIIEHHI U croco0a 3alUThl MPaB CYIPYIOB,
HEO0OXO/IIMO OIpeJeNIUTh caMO MOHATHE OpaKa, KOTOPOe CKIIAJBIBANIOCh B CeMeiltHO-
IIPABOBOIl HAyKN HAa MPOTSHKEHUH MHOTHX JIET JJI OIpeAeleHHs LEeIN U IPaBOBOII
IpUpoIbl Opakopa3BoJIHOrO Iipoiecca. MHOTHe aBTOPHI OTMEYAIOT, YTO ITIABHOM
0COOEHHOCTBIO Opaka, KaK CeMeilHOTO MHCTUTYTA, ABISAETCA €ro «IOXKU3HEHHOCTHY.
OHa uMeeT IpsiMOe OTHOINIEHNE K PaCTOP)KEHUIO Opaka, TaK KaK B JaHHON CUTyaruu
OH YTpayMBaeT CBOE 3HAUEHHUE B JKU3HHU CYIPYTroB. PaccMOTpUM HECKOIBKO MOAXO-
JIOB K TOHUMAaHIIO Opaka KaK NHCTUTYTa ceMelfHoro mpaBa. «bpak — 3To BaxkHelmmit
opugudeckuil GpakT, TOpOKIAIONIII BOBHUKHOBEHNE CEMENHO-TIPABOBEIX Y3, 3aKITIO-
YEHHBIII B YCTAaHOBJIEHHOM IIOpSKE C COOMIOJEHNEM 3aKOHOB, C IIENbI0 CO3JaHUsA
cembpi»’ - cunraer W. JI. KopHeeBa, JOIEHT, KaHANIAT IOPHANIECKIX HAYK, 3aBEy-
romas kadenpoit MexIyHapoJHOI0 MHCTUTYTAa SKOHOMUKU H IIpaBa TI'Pask/IaHCKO-
IIPABOBBIX JUCIUIUINH. lHO€ MHEHHE uMeeT KaHAUAAT IPUANIECKUX HayK Aramnon
C. B. OH ompepnenser noHsTue Opaka B ABYX CMBICIAX: BO-IIEPBHIX, B COIHOJIOTUYE-
CKOM CMBICTE, «Opak — 3T0 (popMa OTHONICHHIT MEKTy MY>KUYUHON I JKSHIIIMHOMN, Uc-
TOpUYECKN OOYCIIOBIIEHHAs U peryiupyeMasi oOIecTBOM , KOTOpasl YCTaHABINBAET
X OTHOIIEHHSA MEKIy HHMU U K JeTAM», a BO-BTOPBIX, a IOPHIUISCKOM CMBICTIE,
«Opak — 3T0 JOOPOBOIBHEIIN COI03 MYXKUUHBI 1 KEHIIITHBI, 3aKTI0UAEMBIil B MIOPSJIKE,
YCTAaHABIIBAEMOM 3aKOHOM, KOTOPHIII ITOPOXK/IaeT B3alMHBIE ceMeliHble 00sS3aHHO-
CTHU U IIpaBa I HaIIpaBIIeH Ha CO3/aHue ceMbm»”. I Oollee IeTalbHOIO paccMOTpe-
HUS IAHHOT'O BOIIPOCA PacCMOTPUM TOUKY 3PEHUS eIlle OJHOTo aBTopa. Y IeI0ameB A.
X. MOAXOIUT K 3TOMY MOHSTHUIO IIO-CBOEMY, OH CUHTAET, uTo «[paaminoHHsIl Opak

pacCMaTpUBACTCA KaK COI03 IIAaPTHCPOB IIPOTHUBOIIONIOMKHOT'O I10JI4, BCTYIIUBIIINX B HE-

! Kopreesa I1. JI. CemefiHoe mpaBo. M., 2021. C.361.
? Aramnos C. B. Cemeiinoe mpaso. M., 2021. C. 264.
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r0 Ha PaBHOIIPABHOI U T0OpPOBOIBHOII OCHOBE, HEOOXOAUMO UMETH 0COOYIO Iellb Ha
coszmanne ceMbm»’. CerofHs OTHOIIEHHE K PACTOPKEHHIO Opaka CTalo MEHSTHCS.
Bce 6onbme mrozeit mepecTaroT BOCOPUHUMATE Pa3BoJl KaK YTO-TO HENPUIUIHOE, TO-
30pHOE. /{711 MHOTUX 3TO CTalo OOBIIEHHBIM MIapaMeTPOM JKU3HU, HE BBI3BIBAIOIIIM
KaKoro-1o ocoboro BHNMaHus. Ha cerojHsImHmil 1eHr NHCTUTYT Opaka cTaji ocnad-
neH. B PD Ha KOHCTUTYIIUOHHOM YPOBHE OIIPEJENIEHO, YTO IIOJ 3aIfUTON rocyaap-
CTBa HAaXOJIATCA MAaTEPUHCTBO U AeTCTBO, ceMbs (cT. 38 Koncturymus P®). Ha ocHo-
BE€ JIAHHOI'O IIPUHIMNIIA CTPOUTCS OpPTraHM3AIUs 3alUTHl MIPaB TpakjJaH, ceMeilHas
)K13Hb. OJHUM U3 BaXKHENIINX HAaIpPaBICHUN AEATEILHOCTH TOCYJAapCTBa B KU3HU
oO1recTBa ABIAETCS pa3pabOTKa ceMeilHol MOINTUKH, a UMeHHO npuHsaTas KoHer-
1A TOCY/IapCTBEHHOI ceMellHoIl monuTuku B Poccniickoil @deiepannu Ha nepuo 10
2025 ropa, yrBepxkIeHHOI pacnopspkeHneM lIpaBurenscrBa Poccuiickoit denepanun
oT 25.08.2014 Ne 1618-P «O0 yrBepxkaeHnn KoHmemmu rocyapcTBEeHHOI ceMeii-
Holl nomuTuky B Poccuiickoit @enepamuu Ha nepuof 10 2025 roga». B Hayke cyme-
CTBYET MHEHUeE, C KOTOPBIM HENb351 HE COTTIACUTHCS, O TOM, YTO «CBOOOJA pacTopiKe-
HUs Opaka, KOTopas He OrpaHNYeHa HUYEM, JIETKOCTh JIaHHOI'O Mpoliecca He BiIeYeT
IOCTOSTHHOI yCTOMYMBOCTH Opaka, KaK COITUATBFHOIO HHCTUTYTA.

B 3akononmatensctBe P® mpeaycmaTpuBaroTCA OIpeJelIeHHbIE OCHOBAHUSA, B
COOTBETCTBHU C KOTOPHIMU OpayHBIl COIO3 MOXKET OBIThH MpekpaiieH. OHU yKa3aHbI B
cT. 16 CK P®. CornacHo IIOIOKEHHSAM JaHHOII CTaThbH, Opak MpeKpamaeTcs BCle-
CTBHE CMEpPTU U BCIEACTBUE OOBABICHUSA CYJOM OJHOTO U3 CYIPYIOB YMEPIIIM.
Bpak MoxeT OBITH HpeKpalieH IIyTeM ero pacTOPKeHUs IO 3asBICHUIO OJHOTO IUIN
000UX CYNpPYTOB, a TAKXKe I10 3asBICHUIO ONEKyHa CYIPYTa, IPIU3HAHHOTO CYJ0OM He-
neecriocooHeM. Ho mpenycmarpuBarotcss B CK P® u ocHOBaHISA, KOTOpBIE BEIyT K
IpeKpaIleHnio Opaka u3-3a MPU3HAHUA €ro HeJeiCTBUTEIHHBIM.

B cootBerctBuu co cr. 31 PepepanpHoro 3akoHa ot 15.11.1997 Ne 143-P3
«O0 aKkTaxX rpaKJaHCKOTO COCTOSTHUS, TOCY/IApCTBEHHAS PETUCTPAIIS PACTOPXKEHNS
Opaka IpoN3BOAUTCS P HATIIIN:

- COBMCCTHOC 3ajABJICHHC O PACTOPNKCHUU 6paKa CYIIPYT'OB, HC HMMCIOIIHUX 00-

3 Vei6ames A. X. CemeiiHoe npaso. M., 2021. C. 176.
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IUX JIETEI, KOTOPHIE HE JOCTUIIIN COBEPIIEHHONETUS;

- 3asgBJICHIE O pacTOp’KeHMM Opaka, KOTOpPOe IOJaHO OJHHM H3 CYIPYIOB, U
pelnreHne cyjaa (IpUroBOp), BCTYIIHNBINEE B 3aKOHHYIO CUITY, B OTHOIISHUH JPYroro
CyIIpyTa, €CIN OH MPH3HAH CYJOM 0€3BeCTHO OTCYTCTBYIOIINM, IIPU3HAH CYIOM He-
JIEeCIIOCOOHBIM IUIN OCYJKJICH 3a COBEpINCHHE MPEeCTYIUICHUS K JTHIIEHUIO CBOOO/IBI
Ha CPOK CBBIIIIE TPEX JIET;

- peImeHue cy/a 0 pacTOP)KeHNN Opaka, KOTOpOe BCTYIIUIO B 3aKOHHYIO CILITY.

IIpexpamenne Opaka BEICTYIIa€T CBOETO pojia CIIOCOOOM 3aIUTEl IIPABOBOTO
IIOJIOJKEHUS CYIPYTOB, TaK KaK €ro MpoJ0JIKEHNE HE COOTBETCTBYET UX MHTEpecaM, a
INHOT/Ia U IPOTHBOPEUYUT MpaBaM CYNPYTOB U JIaKE MOXKET UX HapymaTh. [Ipexpare-
HIIe Opaka o0OyaraeTcs TOCIIONIINHON 1 oOopMIsSeTCs MyTeM BHECEHUS B KHUTY 3a-
IICU aKTOB I'PaKJAHCKOT'O COCTOSIHUA U B COOTBETCTBYIOIIIEM CBUJIETENLCTBE, KOTO-
poe BBIIAeTCA KaKJIOMY U3 CYIIPYTOB, pacTopraromux oOpak. B cOOTBETCTBUHU CO CT.
37 @3 ot 15.11.1997 Ne 143-®3 «O0 akTax Ipa’kJaHCKOTO COCTOSHISA», B 3aIICh
aKTa O pacTOPKEHUN OpaKa BHOCATCS CIIETYIONINE CBEICHUS:

- PEKBU3UTEHI 3aIlICH aKTa O pacTOp)KEHNU Opaka (HaHMEHOBaHIE OpraHa 3alli-
CU aKTOB I'PakJIAHCKOTI'O COCTOSIHUS, KOTOPBIM IIPOHU3BEJ/IEHA TOCYAAPCTBEHHAS PETU-
CTpamus pacTOpPXKeHIsI Opaka, HOMEp U JlaTa COCTABIICHII);

- (haMunus, UMsI, OTYECTBO, I'PAsKTAHCTBO, JaTa U MECTO POXKISHUS, MECTO XKU-
TEIILCTBA Ka’KI0r0 U3 JII, paCTOPTHYBINUX Opak;

- oOpa3oBaHUe, HAITMOHAIPHOCTh, MEPBBIIl IIH MOBTOPHEIN Opak 1 mpU HaIU-
9UI Y CYIIPYTrOoB OOIMUX JeTeil, He JOCTUTTINX COBEPINICHHONETUS, UX KOIUYECTBO
(110 KeTTaHUIO 3asSBUTENS MOTYT BHOCUTHCS );

- HOMEp 3aIlICH aKTa O 3aKJII0YeHHN Opaka, JJaTa COCTABICHUS U HalMEHOBA-
HI€ OPraHa 3allliCU aKTOB I'Pa’KJAaHCKOTO COCTOSIHHSA, B KOTOPOM IIPOU3BEAEHA rOCy-
JIapCTBEHHAs PEerUCTpalis 3aKTI0YeHIs Opaka;

- CBEJIEHUA O JIOKYMEHTE, KOTOPHIIl SBISAETCSA OCHOBAHUEM ]IS TOCYAAapPCTBEH-
HOM perucTpamun pacTOpXKeHN Opaka;

- TaTa IpeKparieHus Opaka;

- PCKBHU3UTEI JOKYMCHTOB, KOTOPLEIC YAOCTOBCPAIOT TMYHOCTU PaCTOPTarommux
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Opak;

- cepus U HOMED, J1aTa BBIJIAUU CBHAETEIHCTBA O PACTOPKEHIN Opaka.

CBUIETENHCTBO O pacTOpKeHHN Opaka, BBIJaBaeMOe 3aTeM KaxJOMYy U3 CY-
IIPYTOB, JOJDKHO COJIEPIKAaTh CBEAEHHS COITIacHO CT. 38 BrImeykazanHoro d3:

- hamumus (1o u mocne pacTopxKeHUs Opaka), UMs, OTYECTBO, J1aTa U MECTO
POXKSHNUSA, HAITHOHATLHOCTD (€CII 3TO YKa3aHO B 3aIMICH aKTa O pacTOp:KeHun Opa-
Ka) KaXJ0ro 13 JIIII, pacCTOPralomnx Opak, rpa)JIaHCTBO;

- CBEICHUA O JOKYMEHTE, KOTOPBIIl SBISIETCS OCHOBAHHEM IS TOCYJApCTBEH-
HOI perucTpanun pacTopxeHus Opaka;

- JIaTa IpeKparieHns opaka;

- HOMED 3aIlUCU aKTa U JaTa COCTaBJIEHUS O pacTOpKeHUN Opaka;

- MECTO TOCYAapCTBEHHON PETUCTpAINH pacTOpKeHNs Opaka (HauMeHOBaHUeE
OopraHa 3aIlliC aKTOB I'Pa)KJaHCKOT'O COCTOSHUS, KOTOPBIM IIPOM3BEAEHA Tocyaap-
CTBEHHAs PETUCTPAIIA PACTOpKEeHNS OpaKa);

- (ammnsa, UM, OTIECTBO JIUIIA, KOTOPOMY BBIJAETCS CBUIETEILCTBO O pac-
TOp>KEHNU Opaka;

- MECTO U J1aTa BBIJIAUU CBUJIETEIHCTBA O PACTOPIKEHIN OpaKa.

B 3aBucumocTu 0T OCHOBaHUIA, MOPSAIKA IIPOBEACHUS MPOIETYPhI, OCOOESHHO-
cTell, MecTa MOJKHO BBLJIEIIUTH JBa cioco0a pacTopxKeHus Opaka: AJMUHICTPATHB-
HEIN TTOPAJIOK — pacTopykeHne Opaka B opranax 3AI'C, cyaedubrit. MoMeHT mpekpa-
IEeHns Opaka MOJKHO OIIpeJleuTh 1o cmoco0y. B coorBercTBum co ct. 25 CK P®,
IIpU pacTOpP>KeHUHN Opaka B aJMUHICTPATUBHOM IIOpSJIKE, OH CUHTaeTcs 3aKOHYEeH-
HBIM C TOTO JHS, KOT/Ia 3alNUCh O TOCY/IapCTBEHHOI perucTpanuu pacTop>KeHus opa-
Ka ObllIa BHECEHa B KHHI'Y aKTOB TPaXKJIaHCKOTO COCTOSHUA. B ToM ciydae, eciau
Opak mojiexan pacTOPXKEHHIO B Cy/IeOHOM IOpsKe, TO OH MpeKpalleH ¢ MOMEHTa
BCTYIUICHUS B 3aKOHHYIO CITy cyJieOHoro pemeHus. Ha cyne nexuT o0s3aHHOCTD B
TeUeHHe TpeX JHell co JHSA BCTYILUIEHHS B 3aKOHHYIO CHIIY CY/IeOHOIO peleHus o
pacTop)keHuu Opaka HampaBUTh BRIMICKY U3 3Toro pemreHus B oprad 3AI'C mo mecty
TrOCY/IapCTBEHHOIT perucTpauu 3akmodeHns opaka. Cynpyru He MOTYT BCTYIUTH B

HOBBIII 6paK A0 TOT'O, KaK ITOIay4daT CBHJICTCILCTBO O PACTOPKCHUU 6paKa B Opramne
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3allICH AaKTOB TPAa)KJAHCKOTO COCTOSIHUA IO MECTY I'OCYJApCTBEHHOI pEeTrUCTpaIun
3aKJIIOYEHIS Opaka WM 10 MECTY JKUTENLCTBA JI000ro 13 HuX?,

1.2 UcTtopuueckoe pa3BUTHE HHCTUTYTA PACTOPKEHHUA OpaKa

Hctopuueckoe u mpaBoBOE pa3BUTHE UHCTUTYTA PACTOPXKEHHS Opaka MOXKHO
OTHECTH K 3TallaM HUCTOPHYECKOTO pa3BUTHA Bcero npaBa P®. Ilpu n3ydyeHuu gas-
HOT'O BOIIPOCa HEOOXOUMO BEIJIEINTH OCHOBHBIE ATAaIlbl, B KOTOPBIE COBEPIIEHCTBO-
BaJIiCsl, BUJJOU3MEHSIICA HNHCTUTYT PACTOPKEHNsA Opaka, K HUM OTHOCATCS: NEPUOJ
JpeBueit Pycu, nepuon Poccniickont Umniepun, nepuon 1861-1917 rr., coBerckuii n
COBPEMEHHBIII IEPUOJIBL

1 mepuon — Jlperusas Pycs. HemocpencTBenHo B 3TOT Itepuoji Ha Pycu cdop-
MHPOBAJIOCh OTPUIIATEILHOE OTHOIIEHHE K Pa3BOJY, MOSBIINCH OCHOBAHUS €TO 3a-
IIpeTa, TOCyAapCTBEHHBIE U IIEPKOBHBIE CAHKIINH, KOTOPBIE KaparT CYIIPYTOB, pac-
Topraromux Opak. OCHOBHRIMU HCTOYHIKAMU IIpaBa B JaHHBIN mepuo]; ObUTH OOBI-
gan. FOpuaudeckuM OBOJIOM /I IIpeKpalieHnss Opaka B IPENMYIIeCTBO 3aKOHO1a-
TenbcTBO J[peBHell Pycu cTaBuio HecooOIreHne o rocy/JapcTBeHHOII U3MeHe B BIjIE
INOKYIIIEHUs] Ha KHS3s, JaHHAs NpUYNHA JUISI pacTopskeHHs Opaka (UKCHUpOBAiCs
TOJIKO 332 MYK€M. XOTS U K TOMY BPEMEHU PAaBHOIPABHE MY)KYHHBI U )KEHIUHBI B
Opake y»Xe CYIIecTBOBAJO, IIEPKOBhL IMeJa IpaBo TpeOOBaTh COOIOIEHNS BEPHOCTU
CyIpyroB TOJNbKO B Opake. [{epkoBHEII ycTaB KH34 SIpociaBa MpU3HABAl CYIpyxKe-
CKYIO HM3MEHY KEHIINHBI TaKXK€ OCHOBHBIM MOBOJOM I pa3Boja. IloBojioM k pac-
TOP’KEHNI0 Opaka MOIJIN MOCTYXKUTh JIEHCTBUS JKE€HBI, KOTOphle Opocanu TeHb Ha ee
pemyTanuio, a IMEeHHO >KeHa 0e3 pa3pelleHUs MY’Ka IIHpOBala ¢ UYXKUMU JTIOALMII,
MEBITTach B OJTHOI OaHe ¢ My>XYMHAMH IUIH HOUeBaja BHE JIOMa. 3a Pa3BOJ C KEHOM
10 JKEIIAHHIIO MY’kKa « Y CTaB» YCTAaHABINBAJ Kapy JI My»a pyOJleM IUIN TPUBHOI, a
CyMMa MEHSJIach B 3aBUCHIMOCTHU OT COLIMAILHOTO CTAaTyca CYIIPYTOB.

2 mepuoj - nepuoj Poccuiickoii UMmepnu - MHCTUTYT MpeKpalleHns Opaka,
KOTOpEIil chopmupoBanca B nepuof J[peHeit Pycu, B mopsijike nmpaBonpeeMcTBa 3a-
TEM CTAaHOBUTCS 3HAYUTEIBHON YacThlo ceMellHoro mnpaBa Poccuiickoil Mmnepun.

Briocnencteun pa3zBurne ceMelfHOro mpasa cBs3aHo ¢ pedopmamu nmieparopa [ler-

4 Kopneepa 1. JI. Cemeiinoe mpaso. M., 2021. C. 361.
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pa L. 25 smBaps 1712 roga manudgectom OBUT CO3/1aH CBAIMEHHBIT CUHO/, B BEJICHIN
KOTOPOT'0 HAXOJUJIOCh BBICIIEE JTYXOBHOE YIIPAaBICHUE U PACCMOTPEHHE JIeNl O pac-
TOp>KEHNU Opaka I TPaXKJaH C BRICOKUM COIIMANBHEIM CTaTycOM. Yka3zoM oT 13 xe-
kaOps 1744 roja Kaskaplil pa3BoOJl OCYINECTBILUICSA C paspemieHus rocymgapeii. Ilpo-
I[ecc IMpeKpalieHns Opaka «He3HATHBIX» KaTeTOpHil HaceleHUs IMPOU3BOAIIICS Cy/la-
MU JyXOBHBIX KOHCHUCTOpHil. PeleHue cypl BEBIHOCIIN Ha OCHOBAaHNU (hOPMaIbHOM
OIIEHKHU JI0OKA3aTeNIbCTB: PEIIalolllee 3HAUEHHE MPEeJaBallll He JI0Ka3aTeIbCTBAM, KO-
TOpBIE SIBISUINCH YOETUTEIHbHBIMU, a UX HAIUYUIO B 00beMe, OINpeJesieMOM 3aKo-
HOM, WM UX OTCYTCTBUI. OCHOBAaHUI I pacTopKeHUs Opaka OBLUIO BCETO YETHIpe:
«B CIIydae MpenoOoesHIs APYroro Cympyra, KOTopoe OBLIO JTOKa3aHOY, «B CIIydae
€CJIU JIPYTOM CYIpyT OE3BECTHO OTCYTCTBYETY»; «B CIydae HECIIOCOOHOCTH OJJHOTO U3
CYIpYroB K OpauHOMY COXKUTHUIO»; «B CIIydae, KOT/Ia OJNH U3 CYIPYTOB MPUTOBOPEH
K HaKa3aHHIO, CBA3aHHOMY C JIMIIEHUEM BCEX IIpaB cocTostHU. Kpome deTwIpex m3-
BECTHBIX IPUYIH IS pacTOpXKeHNs Opaka, KOTOphIe YCTaHOBIEHH B CBOJIe 3aKOHOB
Poccuiickoit Umnepumn, Pycckast mpaBociaaBHas IEpKOBb BEIAEIIAIA Psii 00KECTBEH-
HBIX OCHOBAHMUII /I pacTOp KeHIs Opaka: HalpuMmep, ABoeOpadue; B clydae MpUHS-
THS IIPABOCJIABHS OJHUM U3 CYNPYTOB, a CYIPYT, KOTOPBIIl OCTANCSI HEKpEIeHHBIM
HE JKeNaeT JXUTh ¢ HOBOOOpamieHHBIM. [[epkoBhr 001a/1a71a He3aBUCUMOI KOMIIETEH-
Iueil B Aenax, CBA3aHHBIX C PAa3BOJOM I OpakoM. DTa KOMIIETSHITIS He IIepeceKanach
c oOmmeit cy1eOHO, TO eCTh CYAbl He UMEIN MPaBa BXOUTH B CIOPHI, OTHECEHHBIE K
BEJICHUIO IIepKBU. ['pask1aHCKUE BONPOCH], CBSI3aHHBIE C pa3/le]IOM UMYIIECTBA, alll-
MEHTaMH, HacJIeJICTBOM, 3aKOHHOCTBIO POJKJICHUS JeTeil, paspelnaanuchk cygaMu o0-
el FOPUCAUKIIHIL.

3 mepuog - 1861-1917 rr. B cepenune XIX Beka B Poccuu OBIIO0 MHOXKECTBO
3aKOHOJATEIBHEIX AKTOB, KOTOPHIE OBLIN HE YIOPSIA0YEHHI, padoTa mo ux koauduka-
rmun ObLIa opydera ropucty M.M. Crieparckomy. B 1832 roay coznan npoext CBoj
3aKkoHOB Poccuiickoll uMmepun, KOTOPHI OBLT BBEJEH CIIeNHaTbHBIM MaHH(pECTOM
Huxomnas I B netictBue ¢ 01 ssuBaps 1835 roma. B nepBoil yactu ToMa J1eCATh JaHHOTO
CBojia pacnonarannch MOJIOKEHNS O CEMEMHBIX U IPAaXKJaHCKHUX JelaX, KOTOphIE, He-

CMOTpP Ha CICAYIOIHNEC MN3MCHCHUA CBO,[[B 3daKOHOB, COXpaHAIN IIOJIOMKCHUA O pa3-
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BoJle. PacTopskeHne Opaka pa3pemianu B ONpEeNIeHHBIX CIydasX, U OCYIIECTBIAIA
3TOT HpoIlecC TONBKO 1epkoBb. [Iporenypa pactopskeHns 6paka ObLIa CIOXKHA, €CIU
CpPaBHUBAaTh C NpeABLIYINUMH HcTopudeckumn nepuojamu. Ilo poccuiickomy 3ako-
HonaTenbcTBY XIX B., Opak pacTopraics TyXOBHBIM CYJOM II0 3asBIEHUIO OJTHOTO U3
cynpyroB. OCHOBaHHEM X0/1aTaiicTBa, MOIAHHOTO CYIPYIOM, SIBIAETCS: Mpelrodo/ie-
SHUE JIPYTOro Cympyra, KOTopoe OBLIIO JOKAa3aHO, HECIOCOOHOCTh K OpadyHOMY CO-
KUTHIO JT0 Opaka; B clydae, KOIJ/ia OJ{UH U3 CYIPYTOB MPUTOBOPEH K HAKa3aHUIO, CBA-
3aHHOMY C JIUIIIEHHEM BCeX NpPaB COCTOSHUSA, IWIH OH COCJIAaH Ha Xuthe B CHOUpH
C TUINEHUEM BCeX MPEUMYINECTB U IpaB; B cliydae OTCYTCTBUA O€3 BECTU APYroro
cympyra He MeHee 5 neT. Pa3Boj paspemancs Ipu IPUHATHH MOHAINIECTBAa 000OMMU
cynpyramu. IIpn3HaHue Opaka HeIeHCTBUTEILHBIM OCYIIECTBISIIOCH JAYXOBHBIMU
cygamu. Ho kK ToMy e UMYINeCTBEHHbIE U HEUMYIECTBEHHBIE ITOCIEACTBUS Opaka
I €r0  PAacTOpPXKEHUS PErIaMEeHTHPOBANIICH 3aKOHOJIATENhCTBOM  T'OCY/IapCTBa
I pa3pemainuch CBETCKUMUI CYAaMI.

4 nepuox - Coerckuii nepuos — CHK u BITVK Obuin ycTaHOBIEHBI AEKPETHI
«O Tpask1aHcKOM Opake, O JIeTSX U BeJeHNU KHUT aKTOB cocTOSHUs» u «O pacTop-
JKeHHnu Opaka». bmarojaps JekpeTaM CTaHOBIIUCH 3aKOHHBIMHI TOJBKO ¢opma Opa-
Ka, 3apEeriuCcTPUPOBAHHOTO TOCYAAPCTBOM, IIEPKOBHBII Opak OOBSABISAICS YaCTHBIM
JIeTIOM OYIYyIIIX CYIPYTOB. Y CTAaHABIHBAMICH IIPUHIIUIIBI JOOPOBOJILHOCTH BCTYII-
JeHns B Opak U PaBHOIPABUS NI, BCTYNUBIINX B Opak. YcTaHaBIMBalIack CBOOO/a
pa3Boga. Ecnm jkemnaHne cynpyroB o pacTopskeHnu Opaka ObIIO B3aUMHBIM, OHH 00-
pamlanick He B CYJ, a B OTJeN 3ammceil OpakoB, a B HOCIECTBUE B KHUTY Jeanu
3allUCh O PACTOPXKEHUHN U JaBaJOoCh CBUAETEILCTBO. Ecim jkenaHue pacTOprHYTh
Opak OBLIO TOJNBKO HAa OJHOI CTOPOHE, CYJ/Ibsl CAMOCTOATENHHO BBEIHOCUI ITOCTAHOB-
JIeHHe O pacTopkeHun Opaka. TaM e IPOUCXOUII0O PACCMOTPEHNE BOIIPOCOB CO-
JIepKAHUA U MPOKIBAHUA JleTell, NM3MEeHEeHNs U coXpaHeHus OpauHoil damiumu, a
Tak)Ke COJEpIKaHUs OBIBIIEH XEHBI B ciIydae e€ HeTpyjaocmocoOHocTn. B 1936 1.
BeiHeceHO nmocraHoBieHne [[K u CHK CCCP or 27 urons 1936 r. «O 3anpemennn
a0OpTOB, YBEIMYEHIN MaTEepHAIbHOI IOMOIII POMKEHUIIAM, YCTAaHOBIEHUU TOCyAap-

CTBEHHOI IIOMOIIH MHOI‘OCGMGFIHBIM, pacHIinpeH CCTH POAUIIBHBIX TOMOB, JICTCKUX
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scnell U JeTCKHUX CaJIoB, YCHJIEHUH YTOJIOBHOI'O HaKa3aHUA 32 HEIUIATEXK aJIUMEHTOB
I O HEKOTOPHIX M3MEHEHUAX 3aKOHOJATEIbCTBA O Pa3BOJIax», I'Ji€ MOPSAOK IpeKpa-
ImeHus Opaka cTaj TpyJIHee: CYIPYTH 00s3aTeIbHO JIOMKHBI OBUIN IIPUCYTCTBOBATH B
opranax 3AI'C ans BRISICHEHUS NMPUYUH Pa3Bojia U CIOCOOCTBOBAHUS IMPUMUPEHUIO
CYyHpYToB; IPU HpeKpaleHuu Opaka B JIOKYMEHTE, YIOCTOBEPSIONIEM JIUYHOCTD, Jie-
JIaNACh OTMETKMH; 3a PETHCTPALMIO Pa3BoOJia YCTAHABIUBANACh T'OCYIapCTBEHHAs II0-
mMHa. YKa3 oT 8 uwnd 1944 r. BHec U3MEHEHUS B IIPAaBOBBIE HOPMBI, KOTOpBIE
yCTaHABIIMBAIN IIpollecc pacTopskeHus Opaka mo Kogekcy 1926 1.:

1) Opak mojiexan MpeKpanieHno TOIBKO €CIU CYJI BUAEN B 3TOM HE00XO0 U~
MOCTB;

2) cya oGmajan mpaBoM OTKAa3a B HCKE O pacTOp:KeHHU Opaka, XOTs U o0a cy-
IIpyra HacTanuBalll Ha €ro MPEeKpPaIleHNH;

3) xomaTaiicTBO O pa3Bojie, B KOTOPOM YKa3bIBAIICh MOTUBHI PACTOPKEHUS
Opaxa, IoJJaBall B HAPOHBIIT CY/I;

4) BBOJUIIH ITYOIUKAITUIO B MECTHOI ra3zere B 00g3aTeILHOM MOPSJIKE 00 005-
SIBJIEHIH O Pa3Bo/IE, a BIIOCIIE/ICTBUH B CYJ] BEI3BIBAJICS CYIIPYr-OTBETUUK;

5) pa3Mep MONUINH, KOTOpPhIE B3UMANNICh Ha odOopMIeHHE pa3Bojia, OBLIT yBe-
JINYEH

6) mpu mpekpanieHnn Opaka CyIpyru MOV BHOBb MONYYUTH CBOIO J0Opad-
HYI0 (paMIIIIIO.

5 mepuoja — CoBpeMeHHBIIT nepno/i. 3a BeCh IIEpUO]] Pa3BUTUS OpaKopa3BOIHO-
r'o Tmpollecca, TaHHBII HHCTUTYT IepeHNMall caMble 3HaulMEIe acIIeKTEl Ha IIPOTsDKe-
HUU BCEro Pa3BUTUSA POCCHIICKOIO 3aKOHOJATEeNhCTBAa. ToNbKO Onaroaaps NCTOPUH,
3HAHUAM U paboTe 3HAMEHUTHIX OOINECTBEHHBIX JiesTeleil BRIpaboTanuch MpaBOBLIE
OCHOBHI PETyIHPOBaHMs ceMeliHoro mpasa P®°, B 4acTHOCTH MHCTUTyTa IpeKpalie-
Hus Opaka. B coBpeMeHHOe BpeMsi OpadHO-CceMelHbI HHCTUTYT IpeKpalleHns opaka
yperynmpoBaH ocHOBHBIMH nonoxxeHuasMu Kouctutymuu PO 1993r., crareamu 16-25
Cemeitnoro kojekca Poccmiickoii ®enepamuu. Ilpomenypa mpekpaimmeHns Opaxa

HaxXoIUT CBOC OTpPaKCHUC U B HMHLIX 3aKOHOAATCIIBHBLIX M ITOJ3aKOHHBIX HOPMATHUB-

*> Vapibamres A. X. Cemeiinoe mpaso. M., 2021. C. 176.
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HBIX aKTOB, MEXXJIYHAPOHO-IIPAaBOBBIX COITIAIICHUSIX.

1.3 HopmaTHBHO-IIpaBOBOE peryJIHpOBaHHe 3alllHTHI IPaB CYNIPYIOB, pac-
TOPrawiux Opak

Ha ceropgusamHuil JeHp MPaBOOTHOILICHUS, CKIIAJBIBAKOINNECS MEXIY CYIIPY-
JKecKoil mapoil mpu Opakopa3BOJIHOM IIpollecce, PEeTYIUPYIOTCA CO CTOPOHEBI T'OCY-
JlapCTBa.

IIpaBoBOIl OCHOBOIl TPEKPANICHUSA CYIPYKECKHNX OTHOIIEHUN SBISETCA
HENTPaJIbHOCTh 3aKOHOJATEILCTBA 110 OTHOIIEHUIO K pa3Boay. PaccmarpuBas ucrou-
HUKI PeryIUpOBaHUS NHCTUTYTA PAcTOPXKEHU Opaka Ha COBPEMEHHOM JTalle pa3BU-
THUSI HEOOXOIUMO BBLJIENIUTH, MPesk/ie BCEr0, HOPMBI U MPUHIINIBI MEXTYHAPOIHOTO
IIpaBa, KOTOpHIE yke OOJIBINOil mepuoj] BpEeMEHH SBIAIOTCA OOIENpPH3HAHHBIMU, a
IIOMIIMO TOT'O U MEXJYHAapOJHbIE JOI'OBOPHI, TaK KaK B COOTBETCTBUU C 4. 4 cT. 15
Kounctutrymuu P®, obmenpu3HaHHble MPUHINIIBI 1 HOPMBI MEKIYHAPOHOTO IpaBa
1 MEKYHApO/IHbIE TOTOBOPHI Poccuiickoil derepanun ABISIFOTCS COCTABHOI YacCThIO
€€ IIPaBOBOI CHCTEMBI.

Ecnu mexayHapoasaeiM gorosopoM Poccuiickoil deepannm ycTaHABIUBAKOT-
ci JIpyrue mIpaBwia, YeM Te€, KOTOpble IIPEAYyCMOTPEHBI 3aKOHOM, TO IIPUMEHSTHCS
OyayT MpaBwiIa MeXIyHapoaHoro aoroBopa. «IIpoBeneHHBIe HCcleqOoBaHUA JIITHA-
MHKIH IIPAaBOBOI'0 PEryIMPOBAHUA ceMeHOoro npasa B PO 1o3BoiseT caenars BEIBOJ
O HOBBLIX HaIPaBIEHHOCTSX pa3BUTHUS CEMEITHOro 3akoHoaarenbcTBa»®. Ilupoko
npuMeHsATcs B PO Takne MexIyHapoJHO-IIPaBOBbIE aKThI, KaK:

- BceoOmas nexmaparus npaB genoBeka 1948 romga. Tak B cOOTBETCTBUH CO CT.
16, My>XYUHBI U XKEHIUHBL, KOTOPBIE JOCTUTIIN COBEPIICHHONIETUS, UMEIOT IpaBo Oe3
KaKUX-TH00 OTpaHHUYEHNIl 0 MPU3HAKY pachl, PEINTHH U HAIIMOHAIBLHOCTU BCTY-
naTh B OpaK 1 OCHOBBIBAaTh CBOIO ceéMbI0. OHU IMONB3YIOTCS OJUHAKOBBIMUI IIPaBaMU
IIpU BCTYIUIEHUH B Opak, BO BpeMs COCTOSIHUS B Opake U BO BpeMs €r0 PaCTOPIKEHUA.

- MexayHapoHbIl MakT 00 KOHOMUYECKHX, COIHATBHBIX U KYIBTYPHBIX

npaBax 1966 rona. [Ipoanam3upoBaB JOKYMEHT MOKHO YCTAaHOBUTH, YTO CEMBS SB-

S Jlepymkun A. H. PedhopMa ceMeHHOTO 3aKOHOJATeIbCTBA: COBEPIICHCTBOBAHHE CTPYKTYPHI CeMelHoro Komekca Poc-
cHiickol @eepallHH H IPaBOBOTO PETYITHPOBAHHA OTJEIBHBIX OpauHO-CeMeHHBIX OTHOIICHHH // AKTyalbHEIC IIpobJe-
MBI poccHHCcKoro mpasa. M., 2017. C. 5.
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JseTcs TTIaBHOI I ecTeCTBeHHOI! siuelikoil o0IecTBa, KOTopasi Hy)K/1aeTcsl B OXpaHe U
IIPEIOCTABICHIH ITOMOIIIN.

- KoHBeHIns o 3amuTe mpaB 4ejJoBeKa I OCHOBHBIX cBo0OoJ1 1950r. B manHOM
aKTe 3aKpeIUIsieTcs] paBHOIPaBHE CYIIPYrOB U B IIpaBaX, U IIPU HECEHUNU I'PAXKIAHCKO-
IIPABOBOII OTBETCTBEHHOCTHU, ATO KacaeTcs BCTYILUIEHNS B Opak, MpeOBIBAaHUS B HEM U
IIPU €TO PACTOPIKEHUM.

- MexayHapoIHBIII ITAaKT O IPakJIaHCKUX U IIOJIMTUYECKNX mpaBax 1966 roma
peycMaTpuBaeT HEOOXOMMYIO 3aIUTy IPaB BceX JeTell B clydae pacTOPXKEHHS
Opaka.

Takum o6pazoM, MeKTyHAPOAHBIE MIPABOBBIE aKTHl BKIIOYAIOT OCHOBOIIONAra-
IOIINE TOJIOKEHNS, PEryIUpYIOMHIe UHCTUTYT CEMEHO-IPABOBBIX OTHOIIEHMII, Ha
OCHOBAaHHUU KOTOPBIX CTPOUTCA CHCTEMA HAIMOHAIBHOI'O IIpaBa Ka)KJOIo rocyaap-
CTBa.

PaccMoTpuM HOpMaTUBHO-IIPABOBEIE AKTHI, PETYIMPYIONINE HHCTUTYT PacTop-
JKeHns Opaka, nmpuHsaTeie B PO. K HuM oTHOCATCSA:

1. Korctutymusa P®, npunaras B 1993 roxy. OHa obnazaeT BeICIIEH FOPHIU-
gecKoll CUIION, COMEpKUT OCHOBHBIE ITONIOXKEHIS, HA KOTOPBIX Oa3upyeTcs pa3BUTUE
BceX oTpacieil 3akoHogaTtenscTBa. B Koncturymun P® ¢pukcupyroTcs OCHOBHEIE ce-
MEIHO-IIpaBOBbIe MpUHIUIEL. Tak, Hanmpumep, cT. 19, 38 Koncrurynum P® ycraHos-
JIeHa 3aliTa ToCyJapcTBOM CEMBU, MAaTEpUHCTBA, OTIOBCTBA U JETCTBA; paBHOIIpA-
BHE CYIIPYTOB B ceMbe. B COOTBETCTBHU €O CT. 72 JaHHOTO HOPMAaTUBHO-IIPABOBOTO
aKTa, 3allITa MHCTUTYTa Opaka KaK COI03a MYXXYUHEI U JKEHIIUHBI HaXOJIUTCS B 00-
JlacTu coBMecTHOro BejieHusa P® u cyonekToB PO.

2. Cemennblll kojiekc P@. B HeM peryimpoBaHNI0 MHCTUTYTa PacTOPIKEHIS
Opaxka mocasieHa menas rinaBa Ne 4. B Hell BBIETSIOTCS OCHOBAHUS U HOPSAJIOK IIpe-
KpaleHus: Opaka; BO3MOXXHOCTh €ro pacTOp)KeHUsA, KaKk B CyJeOHOM, TaK U BHECY-
JeOHOM MOPSJIKE; MOMEHT, C KOTOPOTO Opak CUNTAETCs MPEeKPaIeHHBIM, a TaKkXKe BO-
IIPOCHI, PeIlaeMble TP BEIHECEHUH PEIIEHUS CY/I0M O PAaCTOPXKEHUU Opaka.

3. I'paxnganckuil kojiekc P® ycTaHaBIMBAaeT IIPAaBOBOU CTAaTyC CYIIPYTOB,

BCTYIIAIOIINX 6paK, Ha HAIIMYUC IIpaBO H I[eeCHOCO6HOCTI‘I AT 3aKJITIOYCHIA 6paKa,
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ompejielisieT OCHOBHEIE HAaualla, Ha KOTOPHIX OazmpyeTrcs pa3jiell COBMECTHOI'O HMY-
IIeCTBa CYyNpyroB mpu pactopxkenun opaka. Ct. 256 'K P® omnpenenseT, 4To HaXU-
TO€ B Iepuoji Opaka MMYIIECTBO CYIpyraMH SIBISIE€TCS UX COBMECTHON COOCTBEHHO-
CTBIO.

4. ®@enepanbHBIil 3ak0oH «O0 aKTax I'paskAaHCKOT'0 COCTOSHUSA» OoT 15.11.1997
Ne 143-®3 couepxur rnaBy Ne 4, koTopasi IIOCBSIIIEHA TOCYJAPCTBEHHON PETUCTPa-
IIUU MpekpanieHns opaka. OHa periiaMeHTUPYeT pellleHle BOIIPOCOB, KOTOPhIE CBS-
3aHBl C YCTAHOBIIEHHEM IIOPSA/IKa I OCHOBAHUI I'OCYJAapCTBEHHOI peruCTpaIu, n3-
MEHEHHIEM I cOoXpaHeHHeM (GaMIUIHIl CYNpYTroB, Beladell CBUJIETENLCTBA O pac-
TOpKEeHHNH Opaka I apyrue.’

IIpu pazpemeHun cygaMu CIOpPOB, KaCAKOIUXCA CEMENHBIX IPaBOOTHOIIEHMIT,
3HAUNTEIIbHOE BHIMAHNE YAENAeTCS aKTaM, IIPUHIMAEMBIM POCCHIICKUMH CyJaMH.
Hampumep, 6ompmmoe 3nauenue nmeeT [locranosnenne [Ineayma BC PO Ne 15 ot 05
HOs0psA 1998 r. «O mpuMeHeHNN cy1aMi 3aKOHOJ[aTeNIbCTBA P PACCMOTPEHHIU e
0 pactopxeHnu Opaka». OHO yCTaHABIUBAaEeT MOPSIOK pacTOp:KeHUs Opaka B cyjie0-
HOM IIOpsJIKE, IPU3HAHUS €ro HEeJAEHCTBUTEIIFHOCTU, Pa3fed UMYIIECTBA CYIPYIOB,
Ha)KHTOTO COBMECTHO.

VY cyaoB 4acTO BO3HHKAIOT BOIIPOCHI IIPH PACCMOTPEHHUU JIeNl O PACTOPKEHNU
Opaka, KOTOpble B OCHOBHOM CBsi3aHHI ¢ npuMeHeHneM HopM CK P®, mocpsmeHHbIe
IIpeKpaIeHnio Opaka.

I[Inteaym BC P® B mensax oOecriedeHUs HMPaBIIIBHOTO U €IMHOOOpPA3HOIO pas-
penreHus Aen naet cygaMm P® paspscHeHUs, KOTOpEIE MOJIeKaT MPUMEHEHUIO IIPU
HaJIMYNH TPYJHOCTEN B IPUMEHEHNN POCCHIICKOTO 3aKOHO/IaTEIhCTBA.

Takum oOpa3zoM, MOpSAOK HpeKpaleHus Opaka periaMeHTUpPYETCS 3HAdU-
TENbHBIM KOJIMYECTBOM HOPMATUBHO-IPABOBHIX aKTOB. Baxweilinmme u3 HUX ObLIU
[IEPEYNCIECHB] BHIIIE, K HIM OTHOCSTCA KaK MEKJIYHapOJIHbIE€ aKThI, TaK U 3aKOHO/Ia-
TEIILCTBO HAIIMOHAJIBHOI IIPABOBOII CUCTEMBL.

OHHU 3aKpemIIOT OCHOBAHUSA, MOPAI0K, MOMEHT MpeKpaleHus Opaka, onpee-

JAIOT IIPAaBOBOC IIOJIOMKCHHC CYIIPYI'OB B ,[[aHHDﬁ mponeaype, a TAaKiKE BCCX ,ueTeﬁ,

7 Heuaepa A. M. CeMelinoe mpaso. M., 2021. C. 295.
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3anuIas 1 coOr0/1asd X OCHOBHBIE IIPaBa I NHTEPECHL.

1.4 ObGecneueHne H 3alIHTA JHYHBIX NPAB CYNPYIOB NPH PacTOP:KEHHH
opaka

[IpaBa u 00s3aHHOCTU CYNIPYIOB, BRITEKAIOINIIE U3 3aKIIOYEHHOTO Opaka, Je-
JATCS Ha UMYIIIECTBEHHBIE I HEUMYIIIeCTBEHHEIE (TmgHbIe). OHU HaXOASIT MECTO IpuU
pactopxkeHun Opaka. IMy1iecTBeHHBIE IIpaBa PEryIHPYIOTCA 3aKOHOM TN OpadyHBIM
JTOTOBOPOM.

K HeumymecTBEeHHBIM IIpaBaM OTHOCSTCA: IpaBo BhIOOpa daMmium mpu 3a-
KIIF0UeHNU Opaka; Ha pellleHle CeMEeIHBIX BOIPOCOB COBMECTHO; Ha peIlleHNe BOIPO-
COB KII3HHI CEMBI COBMECTHO, Ha CBOOOIHBIN BRIOOD Ipodeccun, poja 3aHATHIL, Me-
CTa JKUTENbCTBA, MecTa paboThl. Takue BOMpOCH MOTYT BO3HUKATh IpU HpeKpare-
Huu Opaka U IMoJuIekaT pa3pelieHuo.

B cootBercTBuu co crt. 28 PepepansHoro 3akoHa ot 15.11.1997 Ne 143-P3
«O0 akTax rpa)kJIaHCKOTO COCTOSIHIS», IPU T'OCYJAPCTBEHHOI perucTpamiy 3aKiko-
geHns Opaka CympyraMm B 3allICH aKTa O 3aKII0YeHUH Opaka 0 BBIOOPY CYNpYroB
3aMUChIBaeTCs oOmias GhaMIums CypyroB Wi JoOpadHas ¢paMIUTUsa KaxI0To U3 Cy-
IIPYTOB.

OOmas ¢paMIInsa CympyroB MOKeT OBITh 00O03HaueHa (haMIINA OJHOIO U3 CY-
npyroB unu (amins, oOpa3oBaHHAs MyTeM IpUCOoeANHEeHUs (paMUIUN XeHbl K da-
MU MY>Ka, €ClI UHOE€ He MPEeyCMOTPEeHO 3aKOHOM cyOrekTa P®. Obmas ¢pamu-
JIUS CYIIPYTOB B COOTBETCTBUH C 3aKOHO/IaTEIBCTBOM JIOJKHA COCTOSATH He OoJlee yeM
u3 ABYX (pamMuinii, KOTOpele COEJUHEHBl IIpU HammcaHuu neducom. Bompoc o BEI-
O6ope paMumu penraeTcs BCerjia Mpu MpeKpanieHnn Opaka CynpyroB.

MHeHns y4eHBIX IO BOIPOCY MPABOBOTO MOJOKEHUS CYNPYIOB B pe3ylbTaTe
pacTopykeHusa Opaka pa3IYHBL: OJTHI CUUTAIOT, YTO IIpEKpallleHne Opaka Bcerja cBs-
3aHO C MpEeKpaIieHNeM UMYIECTBEHHBIX U JUYHBIX IPAaBOOTHOIIIEHU CYIIPYTOB.

Ho ompenenennsle yueHble CUNTAIOT, YTO pacTOpIKeHNE Opaka He Bcerja Blie-
geT MpeKpanieHne ceMelfHbIX OTHOIIeHnil. B 3ToM cMEICTe ¥ CyIIPYTroB COXpaHAIOTCS
ompejielIeHHBIE MIpaBa, IpUOOpeTeHHbIe B Opake. [[puopureTHRIM 00BEKTOM 3aIUTHI

B IIponecce pa3BoJa BLICTYIIAIOT HEMATCpPUAIILHLIC Oara u Cy6'I>6KTI‘IBHBI6 JIMYHBIC
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IIpaBa, BEITEKAKOIIIE U3 HUX.

B cootBercTBum co ct. 150 I'K P® x1u3HBL U 3710pOBBE, YECTh U JOOpOoe MM,
HEIIPUKOCHOBEHHOCTh YACTHOW JKM3HU, JTOCTOMHCTBO JTUYHOCTU, JIUYHAA HEIPUKOC-
HOBEHHOCTb, TMYHAs U ceMeliHas TaiiHa, IpaBo CBOOOIHOTO MepeIBIDKEHI, BEIOOpa
MecTa IIpeObIBaHIA U )KUTEIIbCTBA, PaBO Ha MM, IPAaBO aBTOPCTBA, HHEIE HEMAaTepHU-
aJbHBIE OJ1ara U JMYHBEIe HEUMYIIIECTBEHHEBIE IIpaBa, KOTOPhIe MPUHAIeKAT Ipask/ia-
HIHY B CIUTY 3aKOHA IJIU OT POXKJCHUA, HEIlepedaBaeMbl U HEOTUYKTA€Mbl HIKAKIIM
CIIOCOOOM.

Cornacno ct. 208 I'K P®, nuckoBas JaBHOCTb, KPOME CIIY4AaE€B, YCTAHOBIIEHHBIX
3aKOHOM, HE pacIpOCTpaHsIeTCs Ha TPeOOBAHUA O 3aIUTe JMYHEIX HEUMYIIECTBEH-
HEBIX [IPaB U APYIUX HeMaTepHalbHEIX Omar. 8

[IpuMeHeHNE cynpyraMi pacTOPKEHUS Opaka ISl 3aIUThHl HeMMYTIIEeCTBEHHBIX
IIpaB JIOJDKHO COINPOBOXKIATHCSA HIPUMEHEHHEM OINPEAEICHHBIX IIPOIECCyaTbHBIX
CPEJICTB, KOTOPHIE CIIOCOOCTBYIOT X 00ECTICUSHUIO 1 3aIUTe.

IlenecooOpa3HBIM SBIAETCS MPOBEJCHIE 3aKPBITHIX CYIeOHBIX 3acedaHuil I1o
OIIpEeIETICHHBIM KaTErOPILIM JIell, 9TO CIIOCOOCTBYET COXpaHEHHIO CEMEiTHOIl TallHbI,
TallHBI YaCTHOM JKH3HHI JINIIA.

Taxk, Hanpumep, CK P® B cT. 66 nIpegycMaTpuBaeT 3auTy IIpaBa Cylpyra Ha
oOImeHne, ygacTie B BOCIUTaHNU, oOpa3oBaHUe peOeHKa, P 3TOM POAUTENb, C KO-
TOPBIM YCTAHOBIIEHO COBMECTHOE IIPOKIBAHIE ¢ peOCHKOM, HEe NMeeT IIpaBa MpersiT-
CTBOBAaTh OOINEHNIO peOeHKa ¢ APYTUM POIUTEIIEM, HO TOJILKO B CIydae eCIi 3TO He
IpUYNHIeT Bped (PU3NUEecCKOMY H ICUXHYECKOMY 3JIOPOBBIO peOeHKa, ero HpaB-
CTBEHHOMY Pa3BUTHUIO.

PaccmaTpuBas BOIpoc UMYIIIECTBEHHBIX IIPAB, TO OHH ITOIJIEXKAT 3aIUTE B CO-
OTBETCTBHUH C POCCHIICKUM 3aKOHOJATEIBCTBOM U OCHOBAHBI HA IIOJIOKEHISAX O TOM,
gT0: Bo-iepBEIX, CK P® ycranaBmmBaeT mmpaBoBOil pexkuM oOIeil cOBMecTHOIT co0-
CTBEHHOCTI.

Hukto u3 cynpyroB He 00s3aH JI0Ka3bpIBaTh (DAaKT HAXOKJICHUS UMYIIECTBA B

0OIHOCTHU, BeIh OHO IMpuoOpeTeHo B Opake. B coorBercTBUN ¢ 4. 2 cT. 244 'K PO,

8 Kpacuosa T. B. Cemeifnoe mpaso. M., 2020. C. 328.
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IMYVIIIECTBO MOJKET HaXOJUTHCS B 0OIIell COOCTBEHHOCTH C OIpeAeiIeHHEM 10U
KaXKJIOTO M3 COOCTBEHHHKOB B MpaBe COOCTBEHHOCTH (J101€Basi COOCTBEHHOCTH) MU
0e3 oIpejieNieHNns TaKuX JoJieil (coBMecTHasi cOOCTBeHHOCTh). IIpu onpenenennu go-
Jell B COBMECTHOIl COOCTBEHHOCTH CYIPYTOB IpecieAyeTcs IIeIb COOIIOASHUS
IIPUHITUAIIA PaBEHCTBA IIPAB CYMPYTOB U 3alllTa UMYIeCTBEHHEIX IIPaB.

Bo-BTOpEHIX, 0OecniedeHne NMYIIIECTBEHHBIX IIPaB Ipak/IaH OCYIIECTBIISETCS Ha
ocHoBaHNN cT. 36 CK P®, nmyriecTBo, IpUHAIIEKABIIEE KAXKIOMY U3 CYIIPYTOB J[O
BCTYIUICHUS B Opak, a Takyke UMYIIECTBO, IMOJTYIEHHOE OJTHIM I3 CYIIPYTrOB BO BpeMs
Opaka B Jap, B MOPSJKE HACIEIOBAHUSA IJIN II0 UHBIM OE3BO3ME3JTHBIM CIeIKaM

(MIMYIIIECTBO KaXJIOTO U3 CYIPYTOB), SIBIAETCS €I0 COOCTBEHHOCTHIO.

23



2 ®OPMBLI 3AHIUTEI ITIPAB CYIIPYI'OB, PACTOPI'AIOIIMX BPAK

2.1 PacTop:xenne Opaka B opranax 3AI'C kak ¢opma 3amuThl MpaB Cy-
NpyroB

Ilopsgok u ¢opma (mporieypa) pacTOpKeHUA Opaka OMpeAeNsaIoTCs 3aKOHO-
natenscTBoM P®. I[lpaBo cympyroB Ha mIpekparieHune Opaka SBJIIETCS CYOBEKTHB-
HEIM, TO €CTh BO3MOXXHOCTh CYOBEKTa, IIPeTyCMOTPeHHAss HOPMaMU IIpaBa, AelicTBoO-
BaTh OIpPEIeICHHBEIM 00pa30M N TpeOOBaTh COBEPIIICHNS TaKOr'o JEeHCTBUA OT ApY-
TUX C IEIbK peann3aliil CBOEro mpaBoModus. B COOTBETCTBUU C CeMEITHBIM 3aK0-
HOJIaTeNIbCTBOM BEIJIEIIAIOT 2 YCTAaHOBICHHBIX (OPMBI pacTOp)KeHHs Opaka: pacTop-
JKeHIe Opaka B cyJeOHoM mopsake 1 pacTtopxkenne opaka B 3AI'C (ct. 18 CK P®).

PaccMoTpnM aMIHUCTPAaTUBHEIN MOPSOK HpeKparieHns Opaka, a IMEHHO B
OpraHax 3allCH aKTOB I'pakJaHCKoOro coctossHus. B coorBeTcTBUM co cT. 19 CK PO,
pacTopkeHue Opaka B aJJMIHUCTPATHBHOM HOPSAKE JOIMYCTUMO B CIIydae: COTTIACHS
000HX CYIIPYTOB Ha pa3BOJ U MPH OTCYTCTBHU OOIIMX HECOBEPINICHHOIETHUX JIeTell;
€CIIU OJUH U3 CYNPYrOB IIOJIaeT 3asABIICHIE HE3aBHCUMO OT HaIW4dus OOIHIX Heco-
BEPIICHHOIETHHX JeTell P YCIOBUH, YTO JPYTOil CYIIpyr IpH3HAH O0€3BECTHO OT-
CYTCTBYIOIIINM, IJIH HEJAEECIIOCOOHBIM, NI OCYXKJEH Ha COBEpIICHHE MPeCTYIICHI
K JIMIIEHNIO CBOOOJIBI HA CPOK CBBINIE TpeX JeT. Takas BO3MOXKHOCTH HPEIOCTaBILA-
€TCsl TONIBKO B Opake, B KOTOPOM OJIMH U3 CYIPYTOB He MOXKeT (paKTHIeCKHN MpeOnI-
BaTh B OPAayHEIX OTHOINICHHUSAX B CHITY €T0 OTCYTCTBHS JTUOO0 MpeOBIBaHUS B TAKOM CO-
CTOSIHUH, B KOTOPOM OH HE MOJKET PYKOBOJUTH CBOUMU ASHCTBUSIMHI U HE IIOHIMAET
nx 3HadeHue.’ B coorBercTBHU cO cT. 33 @3 or 15.11.1997 Ne 143-D3 «O6 akrax
TPaXKJIAHCKOT'O COCTOSHII», CYIPYTH, KOTOpPhIE HaMEpEHEl PacTOPrHYTh Opak, mojia-
IOT COBMECTHOE 3asBIICHIIE O PacTOp)KEHNU Opaka B IMHCEMEHHOI (opMe TMYHO MIn
HaIMpaBJIAIOT YKa3aHHOE 3asBjeHHe B (opMe 3JIEKTPOHHOIO JIOKYMEHTa Yepe3 eai-
HBIIl TOPTaJl TOCYAAPCTBEHHBIX I MYHHUITUIIATIBHBIX YCIYT U PETMOHATBLHBIE TTOPTAJIbI
TOCYJIApCTBEHHBIX U MYHUITUMNANBHBIX YCIYT B OpraH 3allUCU aKTOB I'PaXKJaHCKOTO

COCTOSIHHS. 3asiBIIEHHE O PacTOpKCHIN 6paKa, KOTOpOC IIOJAacTCiA B BHGKTPOHHOﬁ

 Yegpanona E. A. Cemeiinoe mpaso. M., 2020. C.331.
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dbopMe, JODKHO OBITH MOJMICAHO YCIIIEHHON KBamI(UIIMPOBAHHON 3NEKTPOHHOM
HOJIICHIO KAXKJOTO 3asBUTENA. J[aHHOe 3asBIIEHIE MOXET OBITh MOJJAaHO Yepe3 MHO-
ro(yHKIINOHATHHBIN IIEHTP MNPeAOCTaBICHUS MYHUIINNATIHHBIX TOCY/IapCTBEHHBIX
ycayr. B 3asgBineHnu o pactopskeHnu Opaka, HAIIICAHHOM COBMECTHO, CYIIPYTHU
JIOTKHBI TOATBEPANTh B3alIMHOE COITIACHE HAa pacTOpskeHue Opaka U OTCYTCTBHE Y
HUX oOmuX JaeTeil, KOTOphle HE JIOCTUIJIN COBEpINeHHoleTHs. B 3asBineHun o pac-
TOp>KE€HUU Opaka, HaMICAaHHOM COBMECTHO CYNpyTaMU, TaKXe JOIDKHEI OBITh yKaza-
HEBI CIIEAYIONINE CBEACHUS:

- (hammus, UM, OTYECTBO, J1aTa U MECTO POMKIACHUSA, TPAXKIAHCTBO, MECTO JKU-
TEIILCTBA Ka)KJ0I0 U3 CYIPYTOB;

- o0pa3oBaHNe, HAITMOHATLHOCTD, IIEPBHIN I MOBTOPHBIN Opak (yKa3bIBaIOT-
CsI 10 JKEJTAHUIO KaXOr0 U3 CYIIPYTOB);

- PEKBH3UTHI 3aMICH aKTa O 3aKJIFOUEHNN Opaka (HauMeHOBaHIE OpraHa 3aIlich
aKTOB TPaXKJIAHCKOTO COCTOSIHUS, KOTOPBIM IIpOU3BEJE€HA TIOCYJapCTBEHHAsl PEru-
CTpanus 3aKIII0YeHNs Opaka, /1aTa COCTABICHUSA U HOMED);

- ¢haMuIIUU, KOTOphIe M30UpaeT KaXAblil U3 CyIpyroB MpH PacTOpKEHUN Opa-
Ka;

- PEKBUBUTHI JOKYMEHTOB, KOTOPBIE€ YOCTOBEPSIIOT TMYHOCTU CYIIPYTOB.

Cympyrn, KOTOpbI€ JKeNIal0T PAaCTOPTHYTh OpaK, IOJIUCHIBAIOT COBMECTHOE 3a-
SIBJIEHUE U YKa3BIBAIOT JaTy €ro cocTaBienns.

B 4. 3 BrIIIepacCMOTPEHHOII CTAaThHU YKa3bIBA€TCA CIydail, IpU KOTOPOM OT-
CYTCTBYeT BO3MOJKHOCTE ITOJJaul 3asiBICHUS CYIIpyraMHI COBMecTHO. B ciydae ecrmu
OJVH U3 CYIIPYTOB HE MOJKET SIBUTHCS B OPraH 3aIlICU aKTOB I'PAXKJAHCKOI'O COCTOS-
HUS WM B MHOTO()YHKITMOHANBHEIN IIEHTP MPeA0CTaBICHUS MYHUIINIAIBHEIX U TOC-
YJIAPCTBEHHBIX YCIYT JUIA MOJIaul 3asBIICHIS, BOJEU3BABIEHUE CYIPYTOB O(pOpPMIII-
eTCA OT/EeIBHBIMU 3asBIICHUSIMU O pacTopxkeHuu Opaka. [loamuck maHHOTrO 3asBIie-
HUS CYIIpyTra MOJIEKUT HOTapHaJbHOMY YAOCTOBEPEHUIO, KPOME CIIydasl, €CIIH 3asiB-
JIEHHE HAIIpaBJIEHO 4Yepe3 €IMHBII IIOpTal TOCYJAapCTBEHHBIX M MYHHIIUIIATBHBIX

YCIIYT I pCTHOHAJIBHEBIC IIOPTAJILI TOCYAJAPCTBCHHBIX I MYHHUITUIIAIIBHBIX YCIIYT.

10 MMuenunuesa JI. M. Cemeiinoe mpaso. M., 2018. C. 435.
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Opransl 3AI'C oCymIecTBIAIOT PErUCTPAIMIO IIpEKpaIeHnss Opaka U BEIJAIOT
CBHUJETEIBCTBO O €r0 MPEKPAIIEHNH 10 NCTEUEHUN MecsAIla CO JHA MOJadll TaKoTo 3a-
SABJIEHUSA B IMPUCYTCTBUU XOTSA OBl OHOTO U3 CyHnpyroB. JIaHHEIN CPOK IpeaoCTaBIIA-
€TCA C IEeNbI0 BO3MOXHOCTU CYIPYTOB ellle pa3 00lyMaTh IPHHATOE pEIICHHE, CO-
XPAaHHUTH €T0 B CUJIE I U3MeHNTh. Ecim HuKTO n3 cynpyros He sBwics B 3AI'C s
IpeKpaleHns Opaka IPUHATO CUUTATh, YTO OHU PENININ COXPAHUThL CBOIl Opak u ero
IIpEeKpaIieHle He IPOU3BOAUTCS.

Pactopxenue Opaka Kak IPaBOBOW MHCTUTYT CTABUTCA I10JI KOHTPOIL IOCY-
JIapCTBa U JOJDKHO UM CAaHKIIMOHUPOBATHCA. 3aKOH HE NMPEJOCTABIIET BO3MOKHOCTH
CaMOCTOATENIBHO BEIOHPATh (GOPMY pacTOpKeHNs Opaka, OHa 3aBHCUT OT OCHOBAHUIA
ero mpekpamenui. B coorBerctBunm co ct. 20 CK P®, crnopel o pazjgene odmiero
IMYIIIECTBA CYIIPYTOB, BBIILIATE CPEJICTB Ha COJIEp)KaHUE HYKJAIONMIET0Cs HETPY/I0-
CIIOCOOHOr0 CyHpyTa, a TakiKe CIIOPHI O JIETSX, BO3HUKAIONIUE MEXAY CYIpyraMu,
OJIH U3 KOTOPHIX IMPH3HAH CYJOM HEJIeeCIOCOOHBIM IUIH OCYKJIEH 3a COBEpIIICHIE
IpEeCTyIUIeHUs K JIUIIIEHUI0 CBOOO/IBI HAa CPOK CBEIIE TpeX JET, pACCMAaTPUBAIOTCA B
CyZIeOHOM IIOpSKE HE3aBHCUMO OT PacTOpKeHHs Opaka B OpraHax 3aIlllICH aKTOB
TPaXKJAHCKOT'O COCTOSTHHUS.

Ilo yka3zaHHBIM JaHHBIM YIIpaBleHUs 3alllCH AaKTOB I'PAKJAHCKOT'O COCTOSHUSA
Awmypckoit oomactn Ha 24 mas 2021 roga npousBeaeHo 411 3ammceil 0 pacTopKeHNU
Opaxka 1o Bcell AMypcKkoil o01acTu, U3 HUX HauOoJbIlee KOIMYECTBO B I'. biarose-
IeHck — 168 3amuceii.

2.2 Cyneonas ¢dopma 3alIMTHI  NPAB CYNPYIOB PacTOPrarmomiux
opak
[Iponemypa pacTopkeHus Opaka B Cyje 4Jallle BCEro MPOU3BOAUTCS MPH OTCYT-

CTBHU MEXJy CyIpyraMy COIJIacHs Ha Pa3BOJl IIPU OCYIIECTBICHUH I'PaXKJaHCKOTO
cyaoInpon3BoAcTBa. MHorue ydeHsle Oonblliee 3HaU€HUE MPEIA0T JAHHOMY Ipoliec-
Cy UIMEHHO B CyJIeOHOM MOpsJIKe, TaK KaK 3alUTa JTNYHBIX HEHNMYIIECTBEHHBIX IIPaB
B OombIell CTENeHN TapaHTHPYETCA B Cy/eOHOM mopsjaKe, CyJ YINTHIBaeT OCOOEH-
HOCTH JieNl U crienuduky OpadHo-ceMeilHbIX oTHomieHuil. [Ipu pactopkeHun Opaka

CyJl HE yCTaHaBINBaeT BUHY KaKoro-mmoo u3 cynpyros. B cuny cr. 22 CK P®, pac-

26



TOp;KeHUe Opaka B CyZIeOHOM MOPSAKE MPON3BOAUTCS, €CIIH CYOM YCTAaHOBIEHO, UTO
JTaTIbHEIIasi COBMECTHAS KI3Hb CYIIPYTOB U COXpaHEHHE CEMbU HEBO3MOKHEL. Ecimm
OJIH U3 CYNPYTOB HE COTJIACEH HA HPOIEAYpPY PacTOp:KeHUs Opaka, TO CyJA UMeeT
IIPaBO MPUHATH MEPHl K MPUMUPEHUI0 CYIPYroB U BIpaBe OTIIOXUTH pa3z0oUpaTellhb-
CTBO JIeJla, Ha3HAUMUB CYIPyraMm CpoOK I IPUMHPEHUS B Ipeeiax TPEeX MECSIIEB.
PacropskeHne Opaka MpOU3BOAUTCA, €CIU MEPHI 110 NPUMUPEHUIO CYIPYTOB OKa3a-
JauCh Oe3pe3yNbTaTHRIMU U CYNpPYTHU (OUH M3 HHUX) HACTAaNBAIOT Ha PACTOPKEHNU
Opaka.

Cyabpl JODKHEI COOMIONATh MPUHIUIIEI CBOOOABI Pa3BO/1a, KOTOPHIE SBISIOTCS
(dbyHIaMEeHTaNbHEIM HAdaJoM CEeMEHOTr0o 3aKOHO/IaTeNIbCTBA, TAPAHTUPYIONMIMI CBO-
001y mpaB MMYHOCTH U ABTOHOMMUIO €€ BOJN. EIMHCTBEHHBIM YCIIOBHEM COXPaHEHUS
Opaka sBJIIeTCS BOJIA 000UX CYIPYIOB, BEIpaskeHHask cBOOOIHO. !

Bbpak pactopraercs B cyieOHOM MOpsAKe IIPU TaKIX 0OCTOSATEIHCTBAX, KaK:

- HaJIM41e HECOBEPIIEHHOIIETHUX JIETEH Y CYIIPYTOB;

- OTCYTCTBHE COTJIaCUS Ha pacTOpKeHUe Opaka OJTHOIO U3 CYIPYTOB;

- HECMOTpPSI Ha OTCYTCTBHE Yy CYIpyra BO3pa)K€HHII Ha IpeKpalleHue Opaka,
YKJIOHEHHE OT pacTopKeHNA Opaka B opranax 3AIC.

[Ipu paccmoTpeHnu ar000r0 Jiena o MpeKpalleHnn Opaka KakJi0€ OCHOBAHUE
YCTaHABIHIBAET CBOU OCOOEHHOCTHU CYAEOHOTO Ipoliecca.

[Iponemypa OyaeT mpocToil B ciaydae MpeKkparieHus Opaka npu yKIOHEHUU OT
Hee oJiHoTO U3 cynpyroB. CyJ auImbs MOATBEepkKAAeT (PaKT mpekpamieHns Opaka, mo-
TOMY 9TO CYNPYTU COITIACHBI MPOBECTH TaKyio mpoueaypy. Jemo momnexur pac-
CMOTPEHHIO B OPSAKE NCKOBOT'O IIPOM3BOJACTBA, JAaXK€ €CIU B JAHHOM CIydae OTCYT-
cTByeT crop o mpape. CyJ pacTopraeT Opak, He BBISCHSS NPUYNH H MOTUBOB, HO
JIAIIb 110 NCTEYEHNH MecCsIla C MOMEHTA IToJa4ll B CYy/l HICKOBOT'O 3asBICHUS.

Ha cyne nexut oOs3aHHOCTh YCTAaHOBIEHNSA (akTa O HEBO3ZMOJKHOCTH COXpa-
HEHISI CEMBH U JaJbHENIell COBMECTHOM JKI3HH CYIIPYTOB, B CIIy4ae OTCYTCTBUE CO-
rIacusl oAHOro U3 cynpyroB. JIns Hadama cyJ JOJDKEH BBICIYHIATh IIO3UIIUIO UCTIIA,

3aTEM OTBETUHKA, €TI0 000CHOBaHIIE O BO3MOKHOCTH COXpaHCHUA 6paKa. Taxoke B Ta-

1 TTysukos P. B. Cemeiinoe npaso. Tam60oB, 2021. C. 470.
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KOM cllydae HeoOX0UMO MpUMEHEHUE Mep, HAllpaBIeHHBIX Ha IIPUMUPEHNE CTOPOH
B CPOK, YCTaHOBJIIEHHBIN 3aKk0OHOM. B cootBeTcTBHM C 11. 10 [locTanoBnenus [lnenyma
BepxoBaoro Cyga P® ot 05.11.1998 Ne 15 «O npumeHeHnu cyJlaMu 3aKOHO1aTEIIb-
CTBa IPH PACCMOTPEHUN JIe]l O PACTOPKEHUN OpaKa), B 3aBUCUMOCTU OT OOCTOSTENb-
CTB JIea Cy]l BIpaBe MO MpochkOe Cympyra IWiH 110 cOOCTBEHHOI MHUITUATUBE OTKIa-
JIBIBATh Pa30UpaTeNbCTBO JIeNa HECKOIBKO pa3 ¢ TeM, YTOOBI B OOIell CIOXKHOCTU
IIepUOJ] BPEMEHHU, IIPEJOCTABIISIEMBIN CyIpyraM [JId NPUMHUPEHHS, HE IIPEBBIIIAl
YCTaHOBJIEHHBII 3aKOHOM TpPEeXMECSYHBIN CpoK. CpoK, KOTOpHINl HazHA4YeH IS IIpU-
MUPEHHS, MOXET OBITh COKPAIIIEH, e€CII1 00 3TOM XO0/IaTaliCTBYIOT CTOPOHEI, a IPUYU-
HBI, KOTOpPbIE€ YKa3aHbI MU, OYIyT OPHU3HAHBI CYJIOM YBaXXKUTEIbHBIMI. B 3THX ciy-
gasgx JOJDKHO OBITh BEIHECEHO MOTUBUPOBAHHOE ompejeneHue. Mcxoad u3 cyaeOHoi
IpaKTUKU, olpeaeneHneM MupoBoro cyasn Amypckoit odmactu o KoHcTaHTUHOB-
CKOMY palfoHHOMY cyaeOHoMYy ydacTky Ne 2-3727/2020 Ob110 pemnieHo IpeKpaTHTh
IIPOU3BOJCTBO II0 T'PaKJaHCKOMY Jelny Io HcKy benoycoBoii Haranem AlekcaH-
npoBHEI K benoycoBy Jlenucy bopucoBudy o pacTopxeHUN Opaka, B CBSI3H C TEM,
YTO UCTEIl OTKa3alucsi OT Ucka. J[aHHOoe 00CTOATENHCTBO HACTYIIIO B CBSI3U C MpH-
MUpEHIEM CTOPOH U UX HEABKE B CyJeOHOE 3ace/aHIe.

Cyn gobkeH pacTOPrHYTH Opak o TpeOOBaHUIO HCTIA, €CIH MO UCTEUESHHH
CpOKa IIPUMHpPEHNUE CTOPOH TaK U HE cOCTOsIOCh. 1Ipn oTkaze mctma ot mpekparie-
Hus Opaka, IPOU3BOJCTBO II0 JIeNy MpeKkpariaercs. PaccMoTpuM npuMep 1o JaHHOMY
OCHOBAHUIO PAacTOpKEHNA Opaka Ha mpuMepe permeHns ot 27 ceHrsopsa 2016 r. mo
nemry Ne 2-1518/2016 Jlemunckoro paiionHoro cyjaa pecnyormkn Kpemm. Ucten ['my-
menko B.C. oOparmmack ¢ MCKOBEIM 3asBIIEHHEM K OTBeTduKy [ mymenko A.A. o
pacTopykeHUuu Opaka. B cBonx TpeOOBaHHAX M3/1araeT, YTO C OTBETYUKOM HE CIIOKI-
JIaCh COBMECTHAs JKI3Hb, COBMECTHO CTOPOHBI HE IIPOKUBAIOT yke ¢ MapTa 2009, He
BeJleTcs obIIee X03AiicTBo, Opak ¢opmanbHei. OT 1aHHOTO Opaka HET HECOBEPIIECH-
HOJIETHUX JIETEl, O pa3/iesie UMYIeCTBA CIIOPOB HET, HO OTBETUYNK YCUIIEHHO YKIOHS-
eTCcsl OT pacTopkeHus Opaka B opranax 3AI'C. MecToHaxoxeHHIE CyIIpyTa eif He n3-
BecTHO. CoxpaHeHUe CeMbU HEBO3MOXKHO, HCTEIl IIPOCUT pacToprHyTh Opak. Cyr,

[IpOaHAIIN3UPOBAB YCTAHOBICHHEIC (baKTBI, IIPpUIIECII K BEIBOAY, YTO Ha OCHOBAHUH CT.
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21 CK P®, cormacHO KOTOpOIl pacTop)keHUe Opaka MPOM3BOANTCS B Cy/IeOHOM IT0-
pAIKe IPU HAMUYUU Y CYIPYTroB OOIIX HECOBEPINEHHOJIETHUX JleTell, WU Npu OT-
CYTCTBUH COTJIAacHUs OJTHOTO U3 CYIPYTOB Ha pacTtopxeHue 6paka. CormacHo 4. 1 cT.
22 CK P® pacropkeHne Opaka B CyJeOHOM IOpSAKE IIPOM3BOIUTCS, €CIU CYIOM
YCTAaHOBIIEHO, YTO JalbHEIIas COBMECTHAS JKI3Hb CYIPYTOB U COXPAaHEHHE CEMBU
HEBO3MOXHEI. VcKkoBble TpeOOBaHHS WUCTIA MOANEKAT YAOBIETBOPEHNIO, a Opak
Me Xy MCTIOM H OTBETYMKOM IIOIEKAT PACTOPKEHHIO.

Oco6as mo3urus cya BEBICMAaTPUBAETCs MO 3allliTe IIpaB U 3aKOHHBIX UHTEpe-
COB peOeHKa IIpHU pacTOpKEeHUH Opaka, €ClH y CYIPYyroB UMEIOTCA OOIe HecoBep-
IIEHHOJIETHUE JETH. 3/1eCh MOXKHO BBIJIEINTH ITyOIMYHBIN UHTEpEC TOCYJapCcTBa, 3a-
TparuBaeMslil pu MpeKpareHnn Opaka, KOTOpoe 0O0ecleunBaeT 3alUuTy CeMbU, Ma-
TEpUHCTBA U JleTcTBa. PacTopkeHne Opaka CBA3aHO ¢ BO3HUKHOBEHUEM PsJia BOIIPO-
COB, KOTOpHIe TpeOYyIOT oTBeTa. B coorBercTBuM co cT. 24 CK P®, npu pacTopxeHUN
Opaka B cyJ1e0HOM MOpPSAIKE CYIPYTU MOT'YT MPEJICTaBUTh HA pacCMOTPEHHE CYyJla CO-
IJIaleHue 0 TOM, ¢ KeM U3 HUX OYAYT MpOXKHBATh HECOBEPIIIEHHOIETHUE JIETU, O I10-
pAIKE BBILIATHL CPEJICTB HA COJepkaHue jeTell u (IIN) HeTPyI0CIOCOOHOTO HYK-
JTAIOIIErocs CyIpyra, 0 pa3Mepax 3THX CPeJCTB 100 O pa3jelie 0O0IIero NMyIecTBa
CYIIPYTOB.

Ecnu oTCyTCTBYET cOrlIalieHue CyIpyTroB IO BBINIEYKAa3aHHBIM BOIIPOCAM, CY]
00s13aH:

- OIpEAEeINTh MECTO JKITEIIHCTBA HECOBEPIICHHONETHUX JIETEIl ITOCTIE PAa3BOJA;

- ompeAelUTh KTO U3 pojauTeiell JODKEH yIUIAaYUBATh AIIMEHTHI U B KaKHUX
pa3Mepax Ha UX JIeTell;

- IPOU3BECTH Pa3jie]l NMYIIECTBA, HAXOAIErocsi B COBMECTHOI COOCTBEHHO-
CTHU, II0 TPeOOBAaHUIO CYIIPYTOB (OJHOTO U3 HUX);

- II0 TPeOOBAHUIO CYIIPYTa, NMEIONIET0 MPAaBO Ha MOJYYEHUE COJIEPXKAHUA OT
JIPYTOTOo CYIIpyTa, OPeAeIuTh pa3Mep 3TOr0 COAep KaHUS.

Cornacmo m. 11 IlocranoBnenuss IInenyma BepxoBrnoro Cyma P® or

12 Pemenne MHpoBoro cymbH AMypckoil o6macTH 1o KOHCTAHTHHOBCKOMY paifoHHOMY cyaeGHOMY ydacTky Ne 2-
1518/2016 2-1518/2016~M-926/2016 M-926/2016 ot 27 ceHTa0psa 2016 r. mo memy Ne 2-1518/2016. [DIeKTpOHHEBIH
pecypc]. JocTym H3 cnpaBOYHO-TIPaBOBOH cHcTeMBI «KoHcympTaHTI LTroc».
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05.11.1998 Ne 15 «O mpumeHeHUN cyJlaMI 3aKOHOJATEIbCTBA IMPU PACCMOTPEHUN
JIeJl 0 PacTOPXKEHHN Opaka», OJIHOBPEMEHHO C UCKOM O PAcTOPKEHHH Opaka MOXKET
OBITH PAaCCMOTPEHO U TpeOOBaHIE O MPU3HAHUI OPAYHOTO JIOTOBOpA HeAelCTBUTENIh-
HBIM MOJHOCTBIO WIN B YaCTH, HOCKOIBKY TaKue TPEeOOBAHUS CBSI3aHBI MEXKY COOOI
(ct. 151 T'TIK P®). Cyx uMeeT mpaBo B 3TOM K€ IMPOU3BOJICTBE PaCCMOTPETH IIOCTY-
DUBIINIT OT OTBETYNKA BCTPEUHBIN UCK O MpU3HAHUU Opaka HeJeliCTBUTEIBHBIM (CT.
138 I'TIK P®). [IpumepoM pasperieHus Aeia CyJoM II0 JaHHOMY OCHOBAHHIIO SBIIS-
ercs pernernue oT 30 uronsg 2020 r. mo gemy Ne 2-1951/2020 CoHEYHOTOPCKOTO TO-
poxackoro cyna. JKypasnera T.I'. oOpatunack ¢ UCKOM B CyJ K OTBETUHKY - JKypaB-
neBy A.E., B KOTOpOM MPOCUT PacTOPTHYTh Opak, 3aKII0UEHHBIH MEXy CTOPOHAMU,
B3BICKATh C OTBETYNKA B €€ I0JIb3Yy AJIMMEHTHI Ha COJIEP)KAHUE HECOBEPIIEHHOIETHUX
JeTell, a Takke alNMEHTH Ha ee cojepkaHue. PakTudecku OpayHbIE OTHOIICHUS
MEXy CTOPOHAMHU IPEKPAIEHbl, B HACTOSAIIEE BpeMs JI€TU IIPOKUBAIOT C MATEPHIO.
CoxpaHeHUe ceMEeIHBIX OTHOIIIEHN! ¢ OTBETYUKOM HEBO3MOKHO. CorjalieHue o co-
JIep:KaHUN JeTeill MeXJy CTOPOHAaMH He JOCTUTHYTO, B CBSA3U C Ye€M HCTEI] IIPOCUT
B3BICKATh C OTBETYMKA AJIMMEHTHI HAa UX COJEprKaHUE JO JOCTUXKEHHNSA COBEPIIEHHO-
JIeTUA UMH, TAKXK€ IIPOCHUT B3BICKATh alIIMEHTHI Ha CBOE COJIEP:KaHNE JI0 IOCTIKEHIE
MJIAJIIIM peOeHKOM TPEXIIETHETO BO3pacTa B pa3Mepe MPOKUTOYHOIO MUHUMYMa B
MockoBckoit obmactu. CyJl AenaeT BHIBOJ O TOM, YTO Opak, KOTODPBIA 3aKIIOUEH
MEX/Ty CTOPOHAMH, TOJUISIKUT PACTOPXKEHHIO, TAK KaK OpakoM MOKHO Ha3BaTh TOJb-
KO JJOOPOBOJBHBII COKO3 MEXK/TY MY>KUHHOI U KEHIIUHOI; He JTOITyCKAeTCs BO3MOXK-
HOCTH IIPHHYKIEHNS K cocTosHmo B 6pake'?. B coorBercTBuu co cr. 81 CK PD npu
OTCYTCTBUU COTJIAIIEHUA 00 YyIIJIaTe alllIMEHTOB aIMMEHTHI Ha HECOBEPIIEHHOIETHIX
JleTell B3bICKUBAIOTCA CYIOM C UX POAUTENEN €XXEMECSIYHO B pa3Mepe: Ha OJHOIO pe-
OeHKa - OJIHOI UeTBepTH, Ha JBYX JieTell - OJiHOIl TpeTHu, Ha TpexX u Ooinee AeTell - mo-
JIOBUHBI 3apaboTka u (W) HHOTO Aoxojaa poxauteneil. Cy cBOUM pelIeHHEM YI0-
BIIETBOpSIET TPEOOBaHIsA, OpaK pacTOPTHYT, aTIMEHTHI B3BICKIBAIOTCA O COBEPIICH-

HoJeTHus AeTell B pazmepe 1/3 oT 3apaboTHOI MIIaThl UM NHOTO JI0X0/1a.

13 Pemenne ComHeYHOropckoro ropofackoro cyaa oT 30 mroma 2020 r. Ne 2-1951/2020 2-1951/2020~M-342/2020 M-
342/2020 mo gemy Ne 2-1951/2020. [Smextpomnsri pecypc]. URL: https://sudact.ru/regular/doc/u9SBmBsmATrWC/
(marta obpamenma: 24.05.2021).
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Cornacho ct. 23 I'TIK ngena o pacTopkeHHU Opaka OTHOCSTCS K IIOJICYJHOCTH
MHPOBBIX CYZEil, B TOM CIIy4ae, €CIIU OTCYTCTBYET CHOP O AETAX, a TAKXKE O pazJiele
COBMECTHO HAXXITOT'O MMYIIECTBA MEX/Iy CyIpyraMu IIpHU LI€HE UCKa, HE IpEeBbIIIa-
romeil nAaruaecsTn Teicsd pyoneit. Ilo oOmeMy mpaBmiay mo MecTy KUTENbCTBA OT-
BETYNKA II0JIA€TCA UCKOBOE 3asBIeHUE. Tak, UCXOAsd U3 pPElIeHUs MHUPOBOTO CYAbU
Awmypckoit obmactu 1o KoHCTaHTHHOBCKOMY paifoHHOMY CyaeOHOMY ydacTKy Ne 2-
651/20 ot 17 ampens 2020r., cya paccMOTpeB IpaKJaHCKOe Jero 1o ucky baiipamo-
Boil A. A. x BatipamoBy P.X. o pacTtopxeHnn Opaka, pykoBoaAcTBYACE cT. 22 CK P®,
IpuUIienl K BBIBOJY 00 YIOBIETBOPEHHM HMCKOBBIX TpeOoBaHUIl, Opak pacTOPTHYTh.
Pemenue MoxkeT OBITh 00KaTOBAaHO B aleUISAIINOHHOM mopsike B TamOoBckuil paii-
OHHBIN cyZ] AMypcKoil 007acTu depe3 MUPOBOIO CYABI0 B TE€UEHHE MecsIa CO JIHA
IPUHATUS PEIIeHNA CyJa B OKOHYaTelnbHoll popme. * CrexyronmM mpuMepoM pas-
peIlleHus Jiella 0 PacTOPKEHUN Opaka 3THUM K€ MUPOBBIM cyabell ABiseTcsa aeno Ne
2-2100/20 ot 10 moma 2020r. Cyza, paccMOTpEeB B OTKPBITOM CYyJIeOHOM 3ace/laHnU
o ucky Tuccen T II. xk batpauenko B. A. o pacTtopskeHun Opaka, MIpUHST pelIeHne
IICKOBEIE TpeOOBaHUS YIOBIETBOPUTH, OpaK pacTOPrHYTh. PazbscHEHO MpaBo Ha 00-
XAIIOBAHIE PEIIEHNS B alle/UBIIOHHOM Mopsike. '

Takum oOpazoM, IpekpaieHne Opaka B Cy/IeOHOM IHOpSIKE — OJIHA U3 BaX-
Helimux (opM 3amuThl npaB cynpyroB. JlaHHOI mporeaypoil pa3pemarTcs Bce BO-
IIPOCHI, KOTOpble He mojuiexkar pemeHnto depe3 opradbl 3AI'C. B CK P® mnpeny-
CMAaTpUBAIOTCS JBE MPOIEIyphl MpeKpalieHns Opaka B Cyjie: pacTOp)KeHHe Opaka B
cyZaeOHOM IOpsAKe IMPU B3alIMHOM COTJIACHH CYNPYI'OB Ha pacTopiKeHHe Opaka (CT.
23 CK) u pacTopkeHue 0paka B cy/IeOHOM MOPsIKE IIPU OTCYTCTBUH COTIIACUS OHO-
ro U3 CyIpyroB Ha pactopkeHne Opaka (ct. 22 CK). IlepBriii yIpoIreH, mIoToMy 9TO
CYJ He BBIICHSET IPUYUH U MOTHBOB Pa3Bo/la I HA HETO HE BO3JaraeTcs 00s3aHHOCTh
0 MPUMHPEHUIO CYIPYIOB, B OTINYNE OT mocieaHero. OTIMIUTeIbHBIMI 0COOCH-

HOCTAMU PaCTOPKCHUA 6paKa B Cy,[[66HOM [MOpAOKE II0O CPAaBHCHHUIO ¢ aIMIHHCTpPA-

14 Pemenne MHpPOBOTO CyAbH AMYpCKOH o0nacTH mo KOHCTAHTHHOBCKOMY PaHOHHOMY CyAeOHOMY ydacTKy Ne 2-
651/20 ot 17 ampema 2020r. [SmeKTpoHHEIH pecypc]. JOCTYI H3 CIPAaBOYHO-IIPABOBOH CHCTEMEI «KOHCYIBTaHT-
IInrocy.

15 PemreHHe MHPOBOTO CyIbH AMypckoil ofmacTH mo KoHCTaHTHHOBCKOMY paifoHHOMY cyaeOHOMY ydacTKy Ne 2-
2100/20 ot 10 mromns 2020r. [SneKTpoHHEIH pecype]. J[0CTYII H3 ClIPpaBOYHO-IIPAaBOBOH CHCTEMEI «KoHCYIBTaHTILTIOC».
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THUBHBIM SBIIAIOTCA OCHOBAaHUA €ro IpekpamieHus, ykazaHHble B CK P®. CormacHo
cratucTudecknx AaHHbIX CyaeOHoro aemapramenTa npu Bepxosnom Cyae P, pas-
MeleHHBIX B OTueTe paboThl Cy0B 0OIIell FOPUCAUKIINN 10 PACCMOTPEHUIO I'Ppax-
JTAHCKIX, aIMIHICTPATHBHBIX JIel o IepBoil nHcTanmuu 3a 12 mecsmnes 2020 r, ObI-
JI0 PACCMOTPEHO TPaXKJIAHCKUX JIe]l O PacTOpKEeHUU Opaka CYNpyTroB, HMEIOIINX Jie-
Teil (c BEIHeceHUeM pelreHnsa) - 294,896 men, TpaKJaHCKUX el O MpeKpaleHnn
Opaka cymnpyroB 0e3JeTHBIX IUIN UMEIOIIX B3POCIBIX JieTell (¢ BRBIHECEHUEM pellle-
His) - 60,369 mem. Uto kacaercs AMypckoii o6mactu, To CormacHo cTaTHCTHYECKIX
naHHBIX YrpaBneHus CyneOHOro JiemapraMeHTa o AMypckoil 001acTi, pa3MenieH-
HEIX B OTueTe paboTHI CyA0B OOINEH FOPUCIUKITIN 10 PACCMOTPEHUIO TPAK/IAHCKIUX,
aIMUHICTPATUBHEIX JIe]l NepBoil HHCTaHIUN (palloHHEBIE, TOPOJACKHIE CYIbl U y4acT-
KII MIPOBEIX cyjeif) 3a 12 mec. 2020 roj, pacCMOTPEeHO I'pakAAaHCKUX e O pacTop-
JKeHHN Opaka CYIpyTroB, KOTOpPEIE UMEIOT JieTell (C BRIHECEHHEM pelleHns) - 55 nen,
TpaXKJaHCKIX JIel O PAcTOp’KeHUN Opaka CYmpyroB OE€3/IeTHBIX WM HMEIOIIUX
B3POCIIBIX JIeTell (¢ BRIHECEHUEM pellleHns) - 3 jena.

2.3 T'ocynapcTBeHHasi perucTpamusi pacTop:;keHusi Opaka kak ¢gopma 3a-
IIUTHI OpaYHO-CeMeHHBIX IPaB

OcHOBaHISI U MOPSA0K pacTOp)KeHHs Opaka pernaMmeHTupyercs riaaBoil 4 CK
P® «IIpekpamenue Opaka». Ho Tak kak coriacHo cT. 47 'K P®, rocygapcTeeHHOIt
perucTpanuu JOKHBI OBITh HOJIBEPTHYTHI aKThl TPAXKJAHCKOTO COCTOSHUS: B TOM
quclie pacTOp:KeHNe Opaka, MpU peryIUpOBAHUN TaKUX IIPABOOTHOIICHUI pYyKOBOJ-
ctByIoTCs @3 «O0 akTaxX rpaXkJaHCKOTO cOCTOSHUS» OT 15.11.1997 Ne 143-D3.

l'ocynmapcTBeHHass perucTpanis pacTOp)KeHUus Opaka MPOBOJUTCS OPTaHOM
3aMUCU AKTOB I'PaKJaHCKOTO COCTOSHUS IO MECTY JKUTENNbCTBA CYIPYTOB (OTHOTO U3
CYyIpYyroB) MM IO MECTY I'OCY/apCTBEHHOIl perucTpanuu 3akirodeHus Opaxa, co-
IJJaCHO CT. 32 JAHHOI'O 3aKOHa. DTOT IIPoLecC IIPOBOAUTCS II0 B3aUMHOMY COITIACHIO
CYIpYTroB, KOTOphIE HE HMEIOT OOIMX JeTell, He JIOCTUTIINX HEeCOBEPIICHHOIETU,
10 3aBJICHUIO OJTHOTO U3 CYNPYIOB I Ha OCHOBAaHUU CYy/IeOHOTO pEeIeHUs .

B mepBoM paccMmaTpuBaeMoOM cllydae CYIPYI'U, KOTOpPblE HaMEpeHBl pacToOpr-

HYTbH 6paK, COBMCCTHOC 3asjABJICHHC O PAaCTOPKCHUHU 6paKa [noaarwT B IMICbMEHHON
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(dbopMe MMYHO UM HAIPABIIAIOT YKa3aHHOE 3asBIIeHUE B GopMe JIEKTPOHHOIO JIOKY-
MEHTa 4epe3 €QUHBII IIOPTall TOCYAAPCTBEHHBIX U MYHUIIUNAIBHBIX YCIYT U PEruo-
HaJIbHBIE NIOPTaJbl TOCYAAPCTBEHHBIX U MYHUITUNAIBHBIX YCIYT B OpraH 3allCU aK-
TOB TPaKJIAHCKOI'O COCTOSHUA. 3asfBIIEHHE O PACTOPXKEHHH Opaka B 3JIEKTPOHHOM
dbopMe HOAMUCHIBAETCA YCUICHHOI KBaIn(UIIPOBAHHON 3IIEKTPOHHON MOJIMICHIO
3asBuTeneil. Taxke oHO MOXKeT OBITH ITOJAHO Yepe3 MHOTO(YHKIINOHATBHBII IEHTP
IIPEIOCTABIEHN TOCYJAapCTBEHHBIX I MYHUIIMIANBHBIX YCIYT. B mpucyrcTBun xoTs
OBI OJTHOTO U3 CYNPYTOB MO UCTEYEHUN MecsIa cO JHA MOoJadul CYIpyraMHu COBMECT-
HOT'O 3asIBJIEHUS O PAacCTOpKeHUN Opaka IpU NpedbsIBICHUN CBHAETEIHCTBA O 3aKIIO-
geHnu Opaka MPONCXOAUT PacTOpKEHUE U T'OCY/IapCTBeHHAsl PETHCTpAIls ero pac-
TOPKECHUL.

Bo BTOpOM ciyudae cormnacHo cT. 34, pacTopieHue Opaka Mo 3asiBICHUIO OJTHO-
ro U3 CYIpYTrOB IPOU3BOJHUTCS OPTraHOM 3aIlMCU aKTOB IPa)KJAHCKOTO COCTOSHUSA B
cIydae, eclU IPyToil Cynpyr:

- IpU3HAH 0€3BECTHO OTCYTCTBYIOIUM CYJIOM;

- IPU3HAH HEJIEECTIOCOOHEBIM CYIOM;

- OCYXJIEH Ha CPOK CBBIIIE TpeX JIeT JUIINEHUS CBOOOJIBI 3a COBEPIIEHUE IIpe-
CTYILJICHHUS.

B nanHOM ciydae 3aperucTpupoBaTh pacTOpKeHUE Opaka BO3MOXHO I10 3asB-
JIEHHIO OJTHOTO U3 CYNPYTOB, KOTOPHIT M3BABII TaKoe JKelaHue. B HeM HeoOXoquMo
YKa3aTh CBEJICHMUS:

- (paMumist, UM, OTUECTBO, JaTa U MECTO POXKIASHHS, MECTO XUTEIbCTBA CY-
IIpYyra, TPask/IaHCTBO, JKENAIOIIEr0 PAaCTOPTHYTh Opak;

- o0pa3oBaHue, HAIINOHANBHOCTh, MEPBHII IIIN MOBTOPHEIN Opak U IIpU HAIU-
qUH Y CYOpYyroB oOMUX JeTell, He JOCTUTTINX COBEPIICHHOIETUS, UX KOJIMYIECTBO;

- OCHOBaHIE PacTOPKEeHUs Opaka;

- (hammus, UM, OTYECTBO, J1aTa H MECTO POXKJIEHIS, TPAK/IaHCTBO, IOCIeTHEe
I3BECTHOE MECTO JKUTENLCTBA JPYroro CYIpyra, a TakKe 00pa3oBaHNE I COCTOSHIUE
B IEPBOM WU IMOBTOPHOM Opake Jpyroro cympyra (yKa3bpIBalOTCs IO JKEIaHHUIO 3a-

SBUTEI);
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- HAaUMEHOBAHHE OpraHa 3allliCU aKTOB TPaKJIAaHCKOTO COCTOSHUA, JaTa CO-
CTaBJICHUS U HOMED;

- paMmnug u3dupaeMas Cympyrom, KeJIarIiM PacCTOPTHYTh Opak;

- JOKYMEHT, YI0CTOBEPSIONII TNYHOCTE CYIIPYTa,

- MECTO JKUTEIIbCTBA OINEKYHA HEJAEeCIIOCOOHOr0 CYIpyra I YIPAaBISIONIEr0
HIMYIIIECTBOM 0€3BECTHO OTCYTCTBYIOIIETO CYNpyra T1M00 MECTO HAXOXKJICHIS UCIION-
HAIONIEr0 HaKa3aHHE YUIPEXKICHIS, B KOTOPOM OCYXKJI€HHBII Cynpyr oTOBIBaeT HaKa-
3aHUE.

Cynpyr yka3bIBaeT JaTy COCTaBICHUS 3asBIICHUA U noamuceBaeT ero. K 3ass-
JIEHHIO HeOOXO0/IUMO MPIIOKUTh: PEIIeHNe Cy/a O MPU3HAHUN APYToro cylpyra 6e3-
BECTHO OTCYTCTBYIOIIUM IIN HeJIeeCIOCOOHBIM OO0 IPUTOBOP Cyjia 00 OCYXKIeHUN
JIPYToro CympyTa K JUINEHUI0 CBOOOBI Ha CPOK CBEIIE TPEX JIET, a TAKXKe JIOKYMEHT,
YJIOCTOBEPSIONMINIT TMYHOCTS 3asgBuTelns. lIpomsBoauTcs rocyjapcTBeHHass perucTpa-
IS 110 UCTEUYEHNU MECSIA CO JIHS I10/IaYd 3asBIEHUS B MPUCYTCTBUU 3TOTO CYIIpyra
IIpU MPEBABICHUN JOKYMEHTOB I CBHJIETEIIHCTBA O 3aKiIodYeHNu Opaka. OpraH 3a-
IICHU aKTOB IPaKJTAaHCKOTO COCTOSHUS W3BEMIAaeT B T€UEHHE TPeX JHEH CyIlpyra, Ko-
TOPBIIl OTOBIBaeT HaKazaHIeE, 00 OMEKyHa HeJleeClOCOOHOr0 Cylpyra Wil yIpaB-
JIAIOIIEr0 UMYIIECTBOM O€3BECTHO OTCYTCTBYIOIIETo cyipyra. Ilpum ux orcyrcTBuu
I3BEIIAeTCA OPTaH ONEKU U MOIEYNTEIHCTBA O MOCTYIINBIIEM 3asiBIICHNN U JlaTe, KO-
TOpas ObLIa Ha3HAUEHa ]I TOCY/IapCTBEHHON PEeTUCTpaIii pacTOpXKeHUs Opaka.

B TpeTheM ciydae rocy1apcTBeHHasl perucTpanus pacTopskeHns Opaka Ha Oc-
HOBAHUH pPeIleHUs Cy1a IIPON3BOJUTCS OPTaHOM 3aIlICH aKTOB I'PAXKIaHCKOI'O COCTO-
SHUS 110 MECTY IO MECTY JKUTENbCTBA OBIBIIIX CYNPYTOB JINOO IO MECTY perucTpa-
ITUU 3aKIII0OUYeHNs Opaka COIJIaCHO BBIHUCKE U3 pEIIeHUs CyJa U 3asBICHUSA OBIBIINX
CynpyroB (OJHOr0O U3 HIX) WU 3asBIICHUS ONEKyHAa HeJleecIlocCOOHOTo cympyra. 3a-
SBJIEHUE O TOCYIAapCTBEHHON PErucTpaIliil pacTOpKEHNs Opaka MoJaeTcsl YCTHO IIH
B MMIICEMEHHOI1 popme. Xo1aTalicTBO 0 TOCYAapCTBEHHON PETUCTPAINH PACTOPKEHUA
Opaka Takke HampaBisieTcs B GopMe MEKTPOHHOTO JIOKYMEHTA uepe3 €UHBIN IMop-
TaJl TOCYJAPCTBEHHBIX I MYHUIINIIATBHBIX YCIYT U PErHOHAIbHBIE IOPTAJBl TOCyAap-

CTBCHHLIX M MYHUIIUIIAJIBHBIX YCIIYT. Takoe 3asBIeHUE O mcy,[[apCTBeHHOFI peru-
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CTpallil PacTOpXKeHHs Opaka JIOJDKHO OBITH MOAMUCAHO MPOCTOH ANEKTPOHHOI mo/I-
IICHI0 KAXJI0T0 3asgBUTes.

[Ipu rocymapcTBeHHOI perucTpanuu MpeKpaiieHns Opaka nepe1aeTcs: BhIIuc-
Ka I3 pelIeHus CcyJa O PacTOpXKEeHHU Opaka U IPeJOCTABISAIOTCSA JTIOKYMEHTHI, KOTO-
phI€ y/IOCTOBEPSIOT TMYHOCTH OBIBIIUX CYIPYTOB (OJHOTO U3 CYIPYTOB).

CretoBaTeNnbHO, TOCYAAPCTBEHHASI PETUCTpAIs pacTOpKeHUus Opaka BHE 3a-
BUCHMOCTHI OT TOr0, B Kakoil ¢popMe OH pacTopraercs, OT roCyJapcTBa BHIMOIHSET
OXpaHHTENbHYIO () YHKITUIO. BaskHOI 0COOEHHOCTHIO ABNSAETCS MOMEHT IIPEKpPaIIeHNs
Opaxka, IOTOMY YTO TOJBKO C HETO HM3MEHSETCS MPaBOBoil cTaTyc cynpyroB. ['ocymap-
CTBEHHAsl perucTparnus MOJTBEp:K/IaeT BOJIO CYNPYroB Ha IpeKpalleHne OpadHbBIX
OTHOIIIEHUII U pENIeHNe OPraHOB I'OCYJApCTBEHHOI BIIaCTU O HEBO3MOXKHOCTU CO-
XpaHeHUs TaKOro OPaYHOTO COI03a.

2.4 IIpaBoBble MOCJIeICTBHS pacTOp;KeHHS OpaKa

K mpaBOBEIM moOcCHeICTBUSM IpeKpalieHns Opaka OTHOCSITCS NpeKparieHue
JIMYHBIX U UMYIECTBEHHBIX IIPaBOOTHOIIEHMIT BIIOCIIEICTBIU, KOTOPEIE NMEII MECTO
MEXJIy cynmpyramMu B mepuoj; Opaka. HekoTophle H3 HHX 3aBEpIIAIOTCA HEMOCpe/l-
CTBEHHO IIOCJIe pacTOp:KeHus Opaka, Jpyrue MOTYT COXpaHATcsA, 1ubo ¢ cormacus
cympyra, 1u6o B cuny 3akoHa. OCHOBHBIMU mocieacTBusiMu no MHeHuwo C.B. Ara-
II0BA SBILAIOTCA

1) mpekpamnieHne B3aUMHBIX HMYIIECTBEHHBIX I HEUMYIIECTBEHHBIX IpPaB U
00s13aHHOCTEl CYNPYTOB, 3a HCKIIOYEHNEM ollpe/eleHHbIX. HanpuMmep, coxpaHeHne
dbaMumu, momyueHHoit mpu 3akmoueHun Opaka ct. 32 CK P®, a taxxe onuH u3 cy-
IPYTOB MOXKeT TpeOOBaTh BBIILIATHI aJTUMEHTOB B CY/IeOHOM MOpSAAKE, B CIydasx
ycTtaHoBNIEHHBIX cT. 90 CK PD;

2) npuoOpeTeHNe MpaBa Ha BCTYIUICHIE B HOBBIIT Opak ¢ JPYTUMH JTHITAMU UITH
OBIBIIIIM CYIIPYTOM;

3) yTpara mpaBa Ha IIOJy4YeHHE HACIEeJCTBA MOCJIe CMEPTU OBIBIIErO CYNpyTa

110 3axony. !’

16 Kpamennnanukos I1. B. Cemefinoe npaso. M., 2019. C. 386.
17 Aramos C. B. Cemeiinoe mpaso. M., 2021. C. 264.
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C npexparieHueM OpayHBIX OTHOINEHUII IpeKpamaeTr cBoe AeHCTBHE 3aKOH-
HBEIIl peXUM UMYINECTBA CYIPYTOB — PEXUM 0O0Ieil coBMecTHOII COOCTBEHHOCTI.
BriaensroT 3aKOHHBIN U JIOTOBOPHBI PEKUM UMYINECTBA. /[OTOBOPHBII PEXUM JI€i-
CTBYET B TOM clIy4ae, KOTJia MEXIy CYIpyraMu 3aKjIrodaeTcs OpaudHbI JTOroBOD,
Ha4Ye JIeHCTBYeT 3aKOHHEBIN pesknM. B coorBetcTBuU co cT. 38 CK P®, paznen o06-
Iero UMYIecTBa CyNpyroB IMPOM3BOAUTCA KaK B Iepuoj] Opaka, Tak H IOCIE €ro
pacTop)KeHUus Mo TpeOOBAaHUIO THOOOTO U3 CYIPYTOB, a TAaKXKe B ClIydae 3asiBICHUA
KpPeJIUTOPOM TPeOOBaHNUA O pasjielie OOIIero UMYIEeCTBa CYIPYroB s oOparieHns
B3BICKAHNS Ha JIOJIO OJTHOTO H3 CYIPYTOB B OOINEM HMYIIECTBE CYNpyroB. Paznen
IMYIIECTBA CYIIPYTOB MIPOU3BOAUTCA 10 UX B3aUMHOMY COTJIaCHUIO, @ B 3aBUCHMOCTU
OT HAINYHS CIopa O MpaBe — B cyJeOHOM nopsiake. Bemu, mprnoOpeTeHHbIe UCKITIO-
YUTEIBHO JUIS HYXKJ U TOTpeOHOCTell HeCOBEPIIEHHONETHUX JeTeil (oexaa, oO0yBb,
ITKOJILHEIN 1 CHOPTUBHBII HHBEHTAph, MY3BIKaJIbHbIE HMHCTPYMEHTEHI, JIeTCKas Ouo-
JTUOTEKa U JpYyTrue), He MOJJIekKaT pas/ielly U MepeIatoTcs CYIpPYTY, ¢ KOTOPBIM IIpo-
JKHIBAIOT JleTH. BKIIabl, BHECEHHBIE CYIIPyTaMU 3a CUET OOIEero MMYIIecTBa CyNpy-
OB Ha IMS UX OOIUX HECOBEPIICHHONETHUX JeTell, MpHHAIekKaT 3TUM JETAM U He
VUITBHIBAIOTCSA MpPU pa3jiesie o0Iero uMyriecTsa cynpyron. Ilo obmemMy npaBmiy co-
rinacHo cT. 39 CK P®, npu paszgerne oOmero UMyIiecTBa CYIpyroB U OIpe/IeIeHIN
JloJell B ATOM MMYIIECTBE JOJIU CYIPYIOB NPH3HAIOTCA PAaBHBIMU, €CIU HMHOE HE
IIPETYCMOTPEHO JIOTOBOPOM MEXAY CYIIpyraMH.

C MOMeHTa pacTOp)KeHHs Opaka IIpaBO IOJIb30BAHHS JKIUIBIM ITOMEIEHUEM
IpeKpariaeTcsi OBIBIINM CYIPYIoM, KOTOpoe IIPUHAIEKUT Ha IMpaBe COOCTBEHHOCTU
JIPYTOMY CYIPYTy U He BXOJIUT B COCTAaB OOINEro MMYIIecTBa CynpyroB. B cooTBeT-
cteuu ¢ 4. 4 c1. 31 XK P®, B crmygae mpekpaleHns ceMeilHBIX OTHOINEHUI ¢ co0-
CTBEHHHKOM JKIUIOT0 ITIOMEIIEHUS IIPaBO MOJIb30BAHNUS JJaHHBIM JKUIIBIM [IOMENIEHIEM
332 OBIBIIIUM YIIEHOM CEMbH COOCTBEHHUKA ATOTO JKIIIOT'0 TOMEIEHUS He COXpaHseT-
Cs, eClI MHOE HE YCTAHOBJIEHO COTJIAINIEHHEM MEXJIy COOCTBEHHHKOM U OBIBIIIM
YJI€HOM ero ceMbl. Pa3Boj1 He Mpekpaniaer mpaBa U 00s3aHHOCTH MEXAY POIUTENS-
mu 1 geTbMu (cT. 66 CK P®). OganM 13 nMpaBoBBIX HMOCIEACTBUN ABISIETCS OIpee-

JICHHUC IIPABOBOTIO ITOJOKCHIII HCCOBCPHICHHOICTHHX ,[LeTeﬁ, €ClIl OHU MMCIOTCA Y
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cynpyroB. IIpu stom B coorBeTrcTBUE co cT. 24 CK P® omnpepnemnserca ¢ oqHIM U3
CYIpYIOB MECTO KUTENhCTBA peOeHKa, a TakKe alNMEHTHBIE 00s3aTelbCTBa, KOTO-
phle OIpEENAI0TCS COTNAIIeHNEM MEXy CyImpyraMmu o0 yIjlaTe aliMMEHTOB I B
cyneonoMm nopsake. CormacHo ct. 81 CK P®, mpu oTcyTcTBUH cormanieHns o0 yIia-
T€ aJIUMEHTOB alMIMEHTHI Ha HECOBEPIIEHHOJNETHNAX J€Tell B3bICKUBAKTCSA CYJIOM C UX
pomTeneil exeMecIIHO B pa3Mepe: Ha OJJHOTO peOeHKa - OJTHOI 4eTBepTHU, Ha JIBYX
JeTell - oJHOI TpeTH, Ha TpeX u Oolee AeTell - MOJTOBUHEI 3apadoTKa U (IIH) HHOTO
noxona poxuteneil. Tak, pemenneM J[MMuTpoBCKMil palioHHBI ¢y . KocTpoMsl oT
12.05.2020 1. Ne Ne 2-422/2020, ucten SA6mokoBa O. A. IPOCUT pacTOPTHYTH Opak ¢
oTBeTyuKoM S16mokoBrIM B. H., a Takke B3pICKaTh AIUMEHTHI Ha CoOJIepXKaHue oO0IIe-
ro peodenka SI.M.B., JIJILMM.ITIT roxa poxxJieHns, alTuMEHTEl B TBEP 1011 JeHE)KHOM
cymme B pazmepe 10000 pyOmeil exxeMecsSdHO, HAUNMHAS ¢ JaThl TOJa4l ICKOBOIO 3a-
SABJIEHUA JIO JIOCTIDKEHNS peOeHKOM COBepIIeHHOoNeTHsA. Tak Kak MpH pacCMOTPEHUU
Jle7ia CyJIOM ONIpeJIeNIeHO Haamdue B3aMHOI'O COTTIAacHs Ha pacTopiKeHue Opaka, cy.
pacTtopraer Opak 0Oe3 BBISICHEHUS HpUYHH pa3zBoga. [Ipm Takmx oOCTOSATEIhCTBAX
IOJUIe’KAT yJAOBIETBOPEHIIO TpeOOBAHNUSA HCTIIA O pacTopxeHun Opaka. B cooTBert-
cteuu co cT. 80, 81 CK P® poautenn oOs3aHBI COAEpKaTh CBONX HECOBEPIIEHHO-
neTHux fAeteil. Cya OPUXOJIUT K pEIIeHN0 00 yAOBIETBOPEHUN HCKOBHIX TpeOoBa-
Huil, Opak Mexnay SomokoBeiM B. H., u CmuproOBoit Onproii AnekcaHIpoBHOI (110-
CJIe 3aKIIoUeHUsI Opaka - SI0JI0K0BOI) pacTOPrHYTh, B3BICKUBATE ¢ SI0mokoBa B.H., B
nons3y SomokoBoit O.A. amuMeHTH Ha cofieprkanue godepu SI.M.B., Hauunas ¢ 13
MapTa 2020 roga 0 COBEPINIEHHOISTHS peOeHKa eXXEeMeCsIHO B TBepJIOH JICHEe KHOM
cymme B pasmepe 10000 py6. '8

Takum 006pa3oM, OCHOBHBIMU ITPAaBOBBIMU ITOCHEACTBUSIMU MPU PACTOPKECHII
Opaka cympyraMiu SBIISIFOTCS: pa3jiell oOIeil COBMECTHON COOCTBEHHOCTHU, OIpeiee-
HUE IPaBOBOTO MOJIOXKEHUS JeTell, a Takke 00s13aTelnhCTBA 00 aTIMMEHTaX OBIBIIUX

CYIIPYTOB U CYIIPYTOB, a TAKXK€ JPYTUX YJIEHOB CEMBI.

18 Pemenne JIHMHTpOBCKOTo paiioHHOTo cyga T. Koctpomsl or 12 mas 2020 T. Ne 2-422/2020 2-422/2020~M-
239/2020 M-239/2020 mo memy Ne 2-422/2020. [SmextponHsIH pecypc]. URL:  https:/sudact.ruw/regular /doc/SS2
1ie8S4VVe/ (nata oOpamenns: 24.05.2021).

37



3 CPEJICTBA 3AIIIUTBHI IIPAB CYIIPYI'OB, PACTOPT'AIOINX BPAK

3.1 dakTHYecKOe MNpeKpallleHHe OpayHO-ceMeHHBIX OTHOIIEHHI Kak
CpeACTBO 3alIHTHI IPAB CYNPYroB

CpeZicTBO 3amUTHl IIpaBa HEOOXOANMO paccMaTpHUBaTh KaK MHCTPYMEHT, IO-
CPEJCTBOM KOTOPOTO IPOBOANTCS Kakasg-TubOo mpolieaypa 3amuTtel mpapa. K Tako-
BEIM OTHOCATCS, HAIIpUMED, HCK, XKalnoba, 3asBiaeHue, oopamenne u 1.70. Cojepixa-
HHUEM CpEJCTBAa 3allUTHl IpaBa SBJETCS NPOIECCYalbHOE WM MaTepHaIbHO-
IpaBoBoe TpeOoBaHIE. 3aKIOUeHNEe Opaka IpeanojiaraeT COBMECTHOE IIPOKIBaHUE
CYyHpYToB, BeJieHIe 00Iero ceMmeitHoro xo3saiictea. Ho B mocneacTBun (akTHIecKu
OpadHble OTHOIIEHIS MOTYT IPEKPATUTHCA, IIPH 3TOM 0€3 pEerucTpanuu ero pacTop-
JKEeHIS IOPIINIECKN OH coxpaHseTcs. FiMeeT O0JbIoe 3HaUeHIE BOIPOC YPETYIIPO-
BaHIS NPABOOTHOINECHUII MEXAY CyHpyraMH, pacTOpraroluMu Opak, HO Tocyjap-
CTBEHHAsl pErucTpalus MpeKparieHus Takoro Opaka enle He ObLIa Ipoms3BejicHa. B
JIAHHBII MEpUOJ BPEMEHU MYXXUMHY U JKEHIUHY YK€ HENb3s CUYUTATh CYNpyraMi,
OHU CTAHOBATCS OBIBINIMH cympyramMu. HekoTopble HOPMBI ceMeHOro 3aKOHOJa-
TENbCTBA IIPelyCMAaTPUBAIOT IIPAaBOBHIE MPEIMIICAHUA, HO ITOKa Opak He IMpeKpalleH B
CyZeOHOM TOpsAJIKE TN B OpraHax 3aIlliCH aKTOB IPaXKJAHCKOTO COCTOSIHUSA, COXpa-
HAIOTCA BCE MpaBa I 00S3aHHOCTH, KOTOPBIE CYIIECTBOBAIN MEXIy CYIIpyraMi B Iie-
puoj Opaka, mpeayCMOTpPEHHbBIE 3aKOHOJATETLCTBOM.

B cootBerctBun ¢ 4. 4 cr. 38 CK P®, cyn MOXkeT IpU3HATH UMYIIECTBO,
HaOXKHATOE KaXKIABIM I3 CYNPYrOB B IIEPHOJ HX Pa3elbHOT0 IPOXKUBAHUS IIpH IIpe-
KpaIlleHI! ceMeTHBIX OTHOIIECHHIT, COOCTBEHHOCTHIO KaJKJIOTO U3 HUX. 3HAYUT B TOM
cinydae eciau npu (akTHIECKOM MPEeKpalleHN! ceMeHBIX IPaBOOTHOIICHNIT U Bejie-
HUS OOIIETO0 COBMECTHOTO XO3AICTBa, CYIpYy)KecKoil mapoil He OBUIO MpUOOPETEHO
HIMYIIIECTBO COBMECTHO, CYJI JIETUT 00Ilee COBMECTHOE UMYINECTBO, IPUOOPETEHHOE
JI0 TIpEeKpalIeHnss COBMECTHOTO Xo3siicTBa. Haskutoe cynpyramu mocie (pakTmaecko-
ro IpeKpalmieHns Opaka NMYIIECTBO HE SIBIAETCS OOIMIM COBECTHBIM HMYIIECTBOM.
JIns Toro, 4ToOBI MPU3HATH TaKO€ HMYIIECTBO CYIPYTOB COOCTBEHHOCTHIO KAXKJIOTO

3 HUX, H606X0,[[I’IMO YCTAaHOBIICHHC ABYX 0O0CTOATENLCTB — (baKT [IPpCKpPAICHUA CY-
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IIPY>KECKUX IIPAaBOOTHOIIEHUI U pa3/ielIbHOE IIPOXKUBAHNE MYXYUHBI U KEHIIMHBI.
W3 nanHOll cuTyanuu cieayeT, 9TO CYNpyTr NpUOOpETaeT HMYIIECTBO Ha CBOHU JI0XO-
JIbI I OHO HAIIpaBJIEHO HAa YJOBJIETBOPEHUE JMYHBIX MOTPeOHOCTEl, a He ceMellHBIX
HYX]I.

IIpoananm3uponaB 1. 16 IlocranoBnenus llnenyma BepxoBroro Cyna PO ot
05.11.1998 Ne 15 «O mpumeHeHUN cCyJlaMI 3aKOHOJATEIbCTBA MPU PACCMOTPEHUN
JIeTl 0 PacTOPKeHUN OpaKay, MOXKHO CAeNaTh CIEIYIONUI BEIBOJ: B TOM CIIydae eclii
CYyHpyTHU IOcJie BeJeHNs OOINEro COBMECTHOTO XO3SICTBAa U (PaKTUUECKOro IpeKpa-
IMEHUA CEMEIHBIX OTHOIIEHU UMYIIIECTBO COBMECTHO HE MPHOOpETaIu, CyA B COOT-
BeTcTBUU C IonoxeHnaMH 1. 4 ct. 38 CK P® npounszBouTt pasjien JIUIb TOTO UMY-
IIECTBa, KOTOPOE SIBIAIOCH UX OOINeil cOBMECTHOIl COOCTBEHHOCTBIO KO BpEMEHHU
IIpeKpaIleHns BeJleHus o0Iero xo3siictea. B cyneOHOI MpakTuke pas3ieinbHoOe Mpo-
JKIBAaHUE CYIPYTOB SIBISETCS TJIaBHBIM apryMEHTOM, IIOJTBEPXKIAIOIINIM (aKTUde-
CKO€ IIpeKpalleHle CeMENHBIX OTHOIIEeHUI. TaKke B JaHHOM ClIydae MOYKHO YTBEp-
JKJATh O HEBO3MOXKHOCTHU COXPAaHEHUsS CEMbU U JaJbHENIIENl COBMECTHOM KU3HU CY-
IIPYT'OB.

3aKOHOJATEeIbHOE 3aKpeIlyieHne 0CO00r0 PEeXIMa HMYIIECTBEHHBIX OTHOIIIE-
HUI CyIpYyToB NpU MpeKpaIlleHn OpavdHbIX OTHOINEHNU (aKTUYeCKH HAIPABICHO Ha
3aNUTY IPaB I NHTEPECOB CYNPYroB, Opak KOTOPBIX B OyAyIIeM JIOJKeH OBITh pac-
TOprHyT. PaKT mpekparieHns ceMeHbIX MPAaBOOTHOINEHUI HEOOX0IUMO paccMaTpH-
BaTh KaK OJIMH 13 CIOCOOOB 3aIUTHI IPABOMOYNIT CYIIPYTOB.

3.2 Mequanusi Kak cpeJICTBO 3allIHThHI CeMeHHBIX NPAB NPH PACTOPKeHHH
opaka

[Ipu npekpameHnn OpagyHoO-ceMeHBIX OTHOIIEHNIT aKTyadbHBIM SBISIETCS HC-
IOJIh30BaHNE IIOCPETHIMUECKUX NPUMUPUTEIBHEIX mpornenyp. HeobxomumocTs B
HAJIM4UU IIOCPEJHUKA IIPU pa3pelIeHNN CEMENHBIX CIIOPOB BBITEKAET U3 IICUXOJIOTU-
YeCKHUX U COIMAIIBHBIX ACIIEKTOB IIPABOOTHOIIEHNI CYIIPYTroB. B coOTBETCTBHU CO CT.
2 @3 ot 27.07.2010 Ne 193-®3 «O06 anpTepHATUBHOII MpOIeAype YperyInpOBaHIA
CIIOPOB C yYacTHEM MOCpPeJHUKA (Ipollelype MeAHaIiu)y», Mpoleaypa MeIuainn -

METOJ] pa3pelieHns CIIOpoB IpH npodeccnoHanbHON I HenpogeCcCUOHANBHOIT To-
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MOIIII MEINATOpa Ha OCHOBE JIOOPOBOJIBHOTO COTJIACHS CTOPOH C METBI0 JIOCTIDKEHIA
IMHI B3anMollpuemiaeMoro pemreHns. B PO naHHbeIll HHCTHUTYT HamOollee 9acTo HUC-
IIOJIL3YETCA UMEHHO B CEMEITHO-IIpaBOBOIl cepe mpu mpekparieHnn Opaka ¢ Ielbio
3aIUTHI IPABOMOYUII U 3aKOHHBIX HHTEPECOB CYIIPYroB. 1Ipu moMonm MenaTUBHBIX
IIPOIEIYP TOCYAAPCTBO Pa3rpykaeT CYAbl, YIaCTHIKHN KOH(IMKTa, BEITEKAIOIIETO U3
CEMEITHO-TIPABOBBIX OTHOIIEHUII, UMEIOT BO3MOXKHOCTh Pa3pelNTh MPOTHBOPEUN,
BO3HUKINIE MEKTY HIMHI, a TaK)Ke IIPUHATEH B3BEIICHHOE pPEeIIeHNe, KOTOpoe odecte-
YHUT MPaBOBbIE NHTEPECH KaxKA0il 13 cTopoH. [Ipn m3ydeHun cTaTUCTUKU Pa3BOJOB B
P® moxHO yTBEpsK/1aTh, UTO HHCTUTYT MeQUAIINN SBJIAeTCA Hanoonee 3¢ PeKTUBHOM
1 aKTyalsHOIl Mepoii. '°

B xoHnenmun yiaydmnieHns ceMeiHOro 3akoHojiaTenbcTBa P® mpocMaTpuBaeT-
CA MIOTPEOHOCTHh COBEPIISCHCTBOBAHUS IIPOIEYP U CPEIACTB, IMO3BOJSIONUX MPEa0T-
BpaTuTh pacmaji ceMbu. CleayeT OTINYaTh NPONeAYPY MeIHaIii OT CyAeOHOTO I10-
PAJIKa pacTOPKEHNA Opaka: IPeK/ie BCEro MOCPETHUK He BEIHOCUT peIleHne 110 Jeny,
a JIIIG ABJSAETCS TPEThUM JIUIIOM, CIIOCOOCTBYIOIIM YPEryINPOBAaHIIO KOH(IMKTA,
a TaKKe CympyKecKas Ilapa UMEET IPaBO CAMOCTOSTEIBHO OIPEAECIATh IOPAIOK
OCVIIIECTBICHUS IPONEAYPEl. B cyje crop pa3pemaercs 1 paccMaTpPUBaETCs MO CY-
IIIECTBY B COOTBETCTBUH C 3aKOHOM U OOIIMM TOJKOBAaHUEM COBPEMEHHOI'O POCCHIA-
CKOT'0 3aKOHOJIaTEeIILCTBA, CYyJeOHOE pelleHne JODKHO OBITh MPUHATO B MHTEpecax
KaK HCTIA, TaK U OTBeTYMKa. Mcmonp30BaHUE IPOIEAYpPhl MEIUAIIUN MMEET CBOEI
IIeNbI0, KaK yKazaHo B cT. 2 denepanbHoro 3akoHa ot 27 mronsd 2010 r. Ne 193-@3
«O0 anpTepHATHBHOII IpoOIlelype YPeryIHpPOBaHUS CIIOPOB C YYaCTHEM ITOCPeTHUKA
(Tporeiype MeauaIin)y», yperyIupoBaHne CIiopa, KOTOPBIi BO3HHKAET IPU pacTop-
JKEHIU Opaka MeKIy CyIpyrami, KacaroIHIICS IpaB U 3aKOHHEBEIX HHTEPECOB TPETh-
nx aui. OCHOBHas Meb MEIUaTopa He pa3pelieHns CIOPHOI'O IMPAaBOOTHOIIEHHS C
IIO3UINU IIPABOBLIX HOPM U HE OIpeAeIeHNs BUHOBHBIX B JJaHHOM ciydae muil. OH
oOecIreunBaeT BBISBJICHIE HNCTUHHBIX ITOTPEOHOCTEIl I MHTEPECOB CTOPOH B CYIPY-

KECKOM KOH(bJII’IKTe, d TAKJKC OKA3BIBACT CO,[[GFICTBI’IG CTOpPOHAaM IIpH IIPUHATHH UMH

19 Msmaiinos B. B. IIpaBoBad IpHPofAAa H HEKOTOPHIE IIPOOJIEMBI pacTopkeHHA Opaka B Poccuu // TIporor: KypHAl o
npase.2018. Ne 3. C. 13.
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PEIIEeHNs 0 PacTOP:KEHNH Opaka, 3allluTe IIPaB I MHTEPECOB KaKIOTo U3 CYIpyros.>°
IToTpebHOCTH B HACTOSAIIEM 3aKOHOJJaTENILCTBE B TAKOI Mpolieype BEI3BaHA TeM, UTO
OHa oOecmednBaeT JPYXKECTBEHHOE, MPUMUPUTEILHOE pa3pelleHne clopa, Halpas-
JIEHAa Ha CO3J[aHNe CTAOMIBHBIX U YCTOWYUBHIX OTHONIEHUI MeXTy cTopoHaMu. Me-
JUAIIIO0 CTOPOHBI MOT'YT UCHONB30BaTh KaK Ha JOCYAeOHOI, Tak I B cyaeOHOI cTa-
U pa3pelleHns CIopa, 3TO He TOJIBKO BHECYAEOHBI cIoco0 pa3perieHns KOH-
(IUKTOB, HO U B CyJie OH HcHonb3yeTcsa. [Iporieypa Meauanum ocymecTBIsSeTCs Ha
OCHOBAaHMM IIPUHIIUIIOB, II€PEUYUCICHHBIX B cT. 3 @PeaepalbHOro 3aKkoHa OT
27.07.2010 Ne 193-®3 «O06 anpTepHATHBHOI MpOIEype YPEeryIHpOBaHNII CIIOPOB C
y4JacTueM nocpeaHuka (mpomeaype Meauanmn)». [IpoBeneHne npoieaypbl OCHOBAaHO
Ha B3aIIMHOM BOJIEU3BSABICHUN CTOPOH C YUETOM IPUHIIUIIOB JJOOPOBOIBLHOCTHU, KOH-
(bUIeHINATBFHOCTH, COTPY/IHNYECTBA I PABHOIIPABHUS CTOPOH, OECIIPUCTPACTHOCTH U
HE3aBIUCUMOCTHU MeINaTOpa.

Opna u3 npuunH 3G QGEeKTUBHOCTU MEANAIIUN B CYeOHOM IIpaBe — JIMYHO — J10-
BEpUTEIBHBIA XapaKTep CeMeHHBIX NpaBooTHommeHuil. [Ipu n3dpanun JaHHOI mpo-
e Typhl KaK crocoba yperyInpoBaHus CIIopa, IIpU PacTOp:KeHNN Opaka BRINTPHIBAIOT
00e CTOpOHEI, 0O0eceunBas 3aluTy CBOUX IPaB MyTeM JOCTIDKEHUS PElIeHNs, KOTO-
poe ycTpout o6e cropoHbl. Mcnonp3oBaHue MpoIeyphl MEIHAIIUN CYIIPyraMil Mo-
JKeT OBITh PEe3yNbTaTOM 3aKIIOUEHNUS COIIAIIeHUs IO ONpe/elIeHHBIM BOIIpOCaM,
BO3HUKAIOIIUM IIpH IpekparieHun Opaka. B coorBerctBum ¢ . 5 4. 1 cT. 150 I'TIK
P®, cyass mpu moAroToBKe Jena K Cy/e0HOMY pa30onpaTenbCcTBY: COAEHCTBYET MpH-
MHIPEHUIO CTOPOH, CIIOCOOCTBYeT 3aKII0YeHUI0 CTOPOHAMI MIIPOBOIO COTVIANIEHUS, B
TOM YICIE II0 Pe3yIbTaTaM IIPOBEJACHUSA B IOPSAJIKE, YCTAHOBICHHOM 3aKOHOM, IIPO-
e Typhl Me AL, 2.

IIpouenypa Mmequamu OpoBOAUTCS HAa OCHOBAHHU COTJIAIIEHNS 3aKITI0OUEHHOTO
B MICHEMEHHOI (popMe Mex Ty cynpyraMmu. B cooTBeTCTBUN €O CT. 8 BBINIEYKa3aHHOI'O

(I)B, CBCACHHU, KOTOPLIC AOJIDKHO COACPKATL COTIIAIICHHUC O IIPOBCIACHUN IIPONCAYPEI

20 PI3maitnoB B. B. Cyne6Has H MeqHATHBHAA (pOpMa 3alTHTHI IIPAB CYIPYTOB IIPH IPEKPAIleHHH CYIPYKECKHX IPaBo-
OTHOIICHHH B cBeTe peopMBEI CYIOIPOH3BOACTBA B Pocchiickoil @enepaiy // 3aKoHEI POCCHH: OIIBIT, aHATH3, IPaK-
THKa. 2018. Ne 8. C. 11.

21 Kyp6anos P. A. Cemeiinoe mpaso. M., 2020. C. 232.
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MeIUaIum:

- 0 MeJuaTrope, MeAUaToOpax WIM OO0 OpraHM3aIlUN, OCYIIECTBISIOIICH es-
TENBHOCTh MO 00ECIIEYEHUIO IPOBEASHUS POy Phl MeTUAIIII;

- IpeAMET CIOopa;

- OPSIAOK OCYIIECTBIEHUS IPOEAYPhI MEANAIINI;

- CPOKH IIPOBEEHUS IPOIEAYPHL,;

- YCIIOBHS O pacXxo/ax, B KOTOPHIX Y4aCTBYIOT CTOPOHEI IIPH IIPOBEAESHUN IIPO-
IeIyphl MEUAITIN.

MennaTopa y4acTHUKHU IPOIEAYpPHl BEIONPAIOT COBMECTHO, BO3HATpa)JeHHE
3a TaKyIO JEATEIbHOCTH II0 IPOBEACHUIO MPOIEAYPhl MEANAINN MeauaTopa, Meaua-
TOPOB U OPraHN3alui, KOTOPhIE OCYIIECTBIISAIOT JAaHHYIO AeATeIBHOCTh B IIpodecc-
OHAJHLHOM KadyecTBe 110 00eCIeUeHUIO IPOBECHUS IPOIeAYPHI MeANAINN, IPOU3BO-
JUTCSI B PABHBIX JIONISIX CTOPOHAMI, €CII MHOI MOPSAAOK He ycTaHaBimuBancs. [1o 06-
IIEMY MIpPaBIIIy CPOK IIPOLEAYphl YCTAaHABIMBAETCS MO B3aNMHOMY COTJIAIIIEHHIO,
IIPU 3TOM U CTOPOHBI, U MOCPEIHUK JOJDKHBI IPUHATH BCe HEOOXOMMBIE MEDPBI IS
BEITIOJTHEHUA €€ B KpaliHmii cpok He Oosnee 60 mueii. CornameHneM o MPOBEICHUN
IpONEAYPEl MEANAIIUN YTBEPIKIAECTCSA MOPSIJOK €€ IIPOBEJICHUS IIyTeM OTCBUIKM Ha
IIpaBIJIa MPOBEAESHUA IIPOLEAYPHl MEANAIUN, YCTAHOBIEHHBIE U YTBEPIKICHHEBIE CIIe-
ITUATM3IPOBAHHON opraHm3anueil, OCyIIeCTBIIONEN /IeATeIbHOCTh 0 oOecrede-
HUIO IPOBEIeHNS nponeaypsl Meauanun. [Io pesynbraTaM mporeaypsl 3aKIH09aeTCs
INICEMEHHOE COTJIAllIEHNE O MPOBEAEHHOI Mpoleaype MeAuanuni, KOTOpoe JOIDKHO
OBITH peann30BaHO Ha NPUHINIAX JOOPOBOIBHOCTH U JIOOPOCOBECTHOCTH CTOPOH.
JlocTurayToe CTOpoHaMN MEAHATHUBHOE COTTIAIIIEHHE B pe3ylbTaTe MPOLEAYPHl Me-
AN, KOTOpoe IMPOBOANIOCH Oe3 Ilepeadyu clopa Ha PacCMOTPEHUE Cyla WU
TPETEIICKOTO Cy/a, B CIydae €ro HOTapHalbHOI'0 YAOCTOBEPEHIS NMEET CHUIIY HCIIOJNI-
HUTEIBHOTO JIOKYMEHTA.

PaccmoTpim npumep u3 cyeOHoI MpaKTUKU 10 JTaHHOI mporieaype. Tak, BbI-
HeceHO ollpesenenne JIleBodepeKHBIM pailoHHBIM cyaoM T. JIumenka Ne 2-1128/2016
oT 16.06. 2016 r., cormacuo koropomy Mcmarnnos B Sl. mojan nckoBoe 3asiBJIeHNE B

cyn kx Jlerunoii I'.A. B HeM oH ykasai, 9TO BCTYIII ¢ Hell B Opak B 1992 roay, B Ko-
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TOPOM OHH IMpUOOpenu KBapTUPY IO aapecy: <aapec™>, KBapTHUPY IO ajapecy: <aj-
pec>(0TBeTUYUK BHOCIeACTBUU mpojiana ee B 2013 rojy, octaBuB AeHbru cede, a Tak-
J)Ke KBapTHUPY IO aJipecy: <aJpec>, KOTOPYH Toxe peannzoBana B 2014 roay, Takxke
JIEHEe)KHBIE Cpe/IcTBa HpHCBOUB cebe. bpak Mexay cTopoHamu OBLI IpeKpalieH B
2014 rony, BepHYThH JEHEXHbIE CPEACTBA OT pealn3alild COBMECTHOI'O MMYIIECTBA
OTBETUYUK UCTIY O0TKA3allach, IOATOMY UCTEIl IIPOCUT pa3JAeluTh UMYIIECTBO, MIPHOO-
pPETEeHHOE B COBMECTHOM Opake. B cyneOHOM pa3duparenbCcTBE CTOPOHBI 3aIBIIN XO-
JATalicCTBO 00 YTBEPKASHNU MUPOBOTO COTMIAIICHUS, KOTOPOE 3aKII0YEHO Ha OCHO-
BaHUN YCJIOBUII, YCTAHOBJIEHHBIX B JIOCTUTHYTOM MEANATUBHOM COTIIIAIIEHUN MEXKY
CTOPOHAMI, COITIACHO KOTOPOMY OHH MPHU3HAIOT KBAPTHPY COBMECTHOI COOCTBEHHO-
CTBIO HCTIIa U OTBETYMKA, PACIIONOKEHHYIO 110 aJpecy: <aJpec>,II0cIlle IOANNCAaHNA
MEJIMATUBHOTO corjiameHus B cpok o 31.12.2016 r. JoIDKHBI peann3oBaTh yKa3aH-
HYIO KBapTHPY, a MONyYEHHBIE C €€ MPOJaXXl JICHEeKHBIE CPEJICTBAa MEXAY coOoil
pacIpelennTh B PaBHBIX YacTAX B JE€Hb IMOAINCAHMUA JI0rOBOpa KYIUIM-IIpogaxu. Ot
Bcex TpebOoBanmii k Jletnnoit I'. A Ucmarunor B.SI. oTka3pIBaeTcsa 10 KBapTUpaM,
PACIIONOXKEHHBIM 110 aJjpecaM: <aJpec>, TaKk KaK OH IPU3HAeT, YTO YKa3aHHbIE KBap-
THUPHI HE BXO/IST B COCTaB COBMECTHO HAXKUTOTO UMHU B Opake umyrectna. JlomomHun-
TENBHBIX TPeOOBaHNI CTOPOHEI U (IWIH) MPETEeH3Ull IPYT K APYTY HE UMEIOT, KOTOPhIE
CBSI3aHBI C Pa3/IeIOM HAXXUTOTO NMYIIECTBA COBMECTHO U 00A3YIOTCSA T0OPOBOIBHO U
JTOOPOCOBECTHO UCIIONHATH YCIOBHS, 3aKIIOYEHHOIO MEIUATUBHOTO COTJIAIICHUS.
Cyza cBouM oIlpeJielIeHHEM YTBEPAII MHPOBOE COIJIAIlIEHNE, 3aKIIFOYEHHOE MEXK]Y
uctioM Mcmarunoseim u Jletunoii. IIpounzBoacteo o geny no ucky Mcecmarunora k
JleTuHoI1 0 pa3sziese COBMECTHO HAKUTOTO MMYIIECTBA IPEKPAIeH0.>

Takum o6pazom, Meauanus B CEMEITHOM IpaBe — 3TO OJIMH U3 CIIOCOOOB allhb-
TEpPHATUBHON 3aIllUTHI IIpaBa, YPEryINPOBAHUA CIIOPOB, BO3HHUKIINX MEXAY CYIIPY-
ramu, HallpaBJIEHHAs Ha 3al[UTy HHTEPECOB CEMbHU, KOTOPAs IIpeAIoIaraeT ydacTue B
IIpoLeypPEe HE3aBIUCUMOII TpeThell CTOPOHBI — MeAnaTopa. J[aHHBII y4acTHUK HE 3a-

HHTCPCCOBAH B Pa3pCHICHUHN CIIOpa IIO CYHICCTBY, OH JIHINL ABIFICTCA IIOCPCIHUKOM

22 Onpepencuue JleBoGepe:KHOTO paiioHHOTO cyda T. JIumerka or 16.06. 2016 1. Ne 2-1128/2016. [DIeKTPOHHEIH pe-
cypc]. JlocTyn H3 cIIpaBOYHO-IPaBoBOH cHeTeMEBI «KoHcynbTaHTI LIFocy.

43



IIPU PENIEHNH BOIPOCOB, KOTOPBIE SIBIISIIOTCS CHOPHBIMU U BO3HUKAKOT IIPU PACTOP-
JKeHnn Opaka. MeamaTopbl OCYHIECTBIAIOT JAaHHYIO JeATEeNLHOCTh Ha Ipodeccuo-
HaJbHOII © JOOpPOBOJBHOII OCHOBE. I[Io oOmemy mnpaBuiIy MeIUATOPAMU-
HemnpogdeccnoHanTaMu MOTYT OBITH JIMIIA, JOCTUTIIINE Bo3pacTa 18 met, obnamaroniie
IIOJTHON J1eecITocOOHOCThIO I He uMeromue cyaumoct. Ha mpodeccuonansHoil oc-
HOBE - JIMIIA, JOCTUTIIHE 25 JIeT, NMEIINIe BRICIIee 00pa30BaHNE U IPOIIEIIIne
oOydeHne s MpHUMEHEeHHs Ipoleypsl Meauanuu. [Iponeaypa meaumanuu cnoco0-
CTBYET COXPAaHEHNIO MOPAIbHBIX U IIPAaBOBBIX, IPOYHBIX, OCHOBAHHBIX Ha CEMEIHBIX
IIEHHOCTSIX OTHONICHUII MEXYy CYNpPyraMu, OBIBINMIMU CYIIPyraMH, KOTOpBIE pa3pe-
IIAIOT BO3HUKIIUI CIIOP U PAacTOPraroT Opak I 3alUTHl CBOUX COOCTBEHHBIX IPAB.
Pasnuaue meamamuu u cyjgeOHOro Ipolecca 3aKIH04aeTcs B TOM, YTO IpOIeaypa
IO3BOIIIET Hanboee 6€300Ie3HEeHHO HAllTH KOMIPOMIICC, ITOTYYUTh TOT pe3ybTar,
KOTOPBIil OyJIeT ycTpauBaTh BCeX €€ YIaCTHUKOB. B Takoil cuTyanuu akieHT JeaeT-
CSl Ha COTPYAHUYECTBE CTOPOH, a HE COCTS3aHNI, UTO IPUMEHSIETCS B CYAeOHOM IpO-
necce. PeneHne mo 3aBepIlieHUIO IPOIEIypPhl IPUHUMAETCS CYIpyraMu J100pOBOIh-
HO, 0e3 OKa3aHH KaKoTo-THOO JIaBIeHUs, IIPH ATOM COOIIIOJAl0TCS BCe IpaBa U 3a-

KOHHBIC HHTCPCCEI Ka)KI[DfI U3 CTOPOH, TPCTHUX JIHII.
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4 OCOBEHHOCTH ITPABOBOI'O PEI'YJIMPOBAHMA PACTOPXEHUS
BPAKA C YHACTHUEM NHOCTPAHHBIX I'PAYKJIAH

YperympoBaHue HOpMaMH IIpaBa CEMENHBIX NPAaBOOTHOIIEHUII C y4acTHEM
MHOCTPAHHBIX TPpakJIaH U JUIl 0e3 Tpak/IaHCTBa CTAHOBUTCS Bce Oollee aKTYalIbHBIM
B CBSI3U C T€M, UTO YBEINYUBAETCSA KOJIMYECTBO OPAKOB, 3aKIIFOUEHHBIX MEXIY MHO-
CTPAaHHBIMU TpakJlaHaMU U rpaxkgaHamMu P®, nosBneHue y rpaxzaaH P® Broporo
TPaXKJIAHCTBA, MOSIBIICHNS HEOOXOIMMOCTU PETUCTpaluu Opaka WM pa3BoJia B UHO-
CTPAaHHOM TrocyaapcTBe U T.1. Kak mpaBmino, Takue OTHONIEHUS IPUHSTO HA3BIBATh
«OTHOIIEHUS C NHOCTPAHHBIM 3IIEMEHTOM.

Oco0EHHOCTh IPABOTO PETYINPOBAHUSA JAaHHBIX OTHOINEHUI 3aKII0YaeTcs B
TOM, YTO IIPABONPUMEHUTEIO0 HEOOXOANMO OIpPEeINTh, HOpPMaMU KaKoTo Trocyaap-
CTBa HEOOXO/JIMO PYKOBOJACTBOBATHCS MPH Pa3peIleHNN TOro WM MHOTO BOIIpOCA.
Baxueiieit mpobneMoii B HacTosIIee BpeMs ABISETCA OTCYTCTBIE Ha MEKTYHAPOI-
HO-IIPAaBOBOM YPOBHE €/IITHOTO HOPMAaTUBHO-IIPABOBOTO aKTa, KOTOPHIN YHHGUITUPO-
BaJl OBl KOJUIM3UOHHBIE HOPMEBI, CBSI3aHHBIE C pAcTOpsKeHNEM Opaka ¢ HHOCTPAHHBIMU
rpaxxaaHaMu. B ceMeliHOM 3akoHoJaTelbcTBe PP 1aHHBIE IPABOOTHOIIEHUS PETY-
mupyrorces pazaenoM /7 CK P®, oHa coepXKUT KOJUIM3NOHHBIE HOPMBI — 3TO HOPMBI
IIpaBa, KOTOPBIE YKa3bIBAIOT Ha TO, 3aKOHOJATEILCTBO KAKOI'O IOCYyJapcTBa IMOJJIe-
JKUT IPUMEHEHUI0. 3aKOHO1aTenbcTBO PD mpuMeHsieTcss K JTaHHBIM IIPAaBOOTHOIIIE-
HUSM B CIIy4asiX: OTHOIIEHHS BO3HUKAIOT MEKJY MHOCTPAHHBIM I'Pa’KJaHUHOM UIII
aunoM 0e3 rpaskJIaHcTBa U rpaxaannHoM P®; Ha TeppuTOpHN MHOCTPAHHOI'O T'OCY-
JIapCTBa BO3HUKHOBEHUE, IpEKpalleHUE UM N3MEHEHUE OTHOLICHUN POCCUIICKUX
TpaXKJIaH.

IIpoananmsupoBaB nonoxeHus ct. 62 Koncrurynun PO, MokHO ompeiennrs,
gTO: JuIa 0e3 IpaKJaHCTBa I MHOCTPAHHBIE TpakJaHe MOIYT MOJIIb30BaThcs B Poc-
cuiickoit @eepanuu npaBaMu 1 HECTH 0O0S3aHHOCTU HaApAAy ¢ rpaxaaHamu Poccuii-
ckoit denepanun, KpoMe YCTAaHOBJIEHHBIX (eJlepalbHBIM 3aKOHOM H MEXIYyHApOI-
HEIM JoroBopoM P® cinydaeB. To eCTh OHU ITOIB3YIOTCS HAIlMOHATIBHBIM PEKIIMOM B

CeMENHBIX MpaBoOTHOMEHNSIX. B P® faelicTByeT KOJUIM3NMOHHAA MPUBS3KAa — IIPUMeE-
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HAETCS 3aKOH MecTa pacTopkeHUs Opaka. OTIHMYINTENHHBIMI YepTaMU MIpeKpanieHns
Opaka B ceMelHBIX MPABOOTHONICHUSAX C MHOCTPAHHBIM 3JI€MEHTOM SBIAIOTCS (CT.
160 CK P®):

1. PactopxxeHue Opaka MeXJy MHOCTPAHHBIMU TpaKJaHAMH IUIH JHIlaMu Oe3
rpaXJaHCTBA ¢ rpakaaHaMn P®, a Taxke Opaka Me/1y HHOCTPAaHHBIMU T'pakJIaHaMU
Ha Teppuropuu Poccuiickoil ®epepanuu npon3BOAUTCS C YI€TOM HOPMATUBHBIX I10-
JIO’KEHUI 3aKkoHoAarenbcTBa Poccuiickont denepannm.

2. I'paxnanus P®, nmpoxuBaromuil 3a mpejenaMu teppuropun Poccuiickoit
denepanuu, BIpaBe pacTOPTHYTH Opak ¢ MPOXKUBAIOIIIM 32 IpejielaMi TepPUTOPUL
Poccniickoit @enepamuu cynpyroM He3aBUCUMO OT €ro I'paXkJIaHCTBaA B cyie Poccuii-
ckoil Penepanun.

3. PactopxkeHne Opaka Mexay rpaxkaaHamn P® mmm pactopskeHne Opaka
Mexay rpaxkaaHaMu Pocculickoii dexepanun 1 MHOCTPAHHBIMU Tpa)KJaHAMH UJII
aunaMn 6e3 Irpak/IaHCTBa, KOTOPOE COBEPIIIEHO 3a IpejaenaMu Tepputopuu Poccuii-
ckoil deepanun B COOTBETCTBUH € 3aKOHOAATENHCTBOM NHOCTPAHHOIO TOCY/IapCTBa
0 MOJTHOMOYMSIX OPTaHOB, KOTOpPhIE MPUHNMAIN pElIeHIE O PACTOp:KeHNN Opaka, i o
3aKOHOJATENhCTBE, MOJJIeKAIEM IIPIMEHEHUIO TIPU pacTOpKEHUN Opaka, IpH3HaeT-
cs elficTBUTENBHEIM B Poccuiickoil ®eneparmm. >

IIpuMenenne faHHBIX HOPM cyaaMu P® MoKHO IIpOCIEUTh B JaHHOM IpHMe-
pe cyne6Hoil mpakTuku. Tak, B COOTBETCTBUU C penieHneM BITHOBCKOTO TOPOICKOTO
cyma ot 18. 10. 2018 r. Ne Ne 2-2657/2018, ucrtenm ®UO1 obpaTniack ¢ ICKOM K OT-
BeTunky Jlo6ma JIyGomy o pacTopskeHHH Opaka, OIpeJIelIeHHN MecTa >KUTeIhCTBa
peOeHKa, He JOCTUTIIEro COBEPIEHHONIETUSA, B3BICKAHUN aTIIMEHTOB Ha COJIepKaHIe
pebéuka u OwIBIell cynpyru. B oOocHOBaHUE 3asBIEHHBIX UCKOBBIX TpeOoBaHUIA
ykazama, uro JIJJI. MM.ITIT BcTymmma ¢ OTBETINKOM B Opak, KOTOPBI OFBLT 3aperu-
ctpupoBad B Yemickoii Pecnyomuke. CerH pommnca JIJJIMM.ITIT B Poccuiickoii
denepanuu 1 UMeeT poccuiickoe IpakaHcTBO. CyIpyru JTOroBOPIINUCH, UTO pedé-
HOK Oyner mpoxuBaTh B kBaptupe uctna B KK ByroBo. OTBeTunk IpokKHBaeT B

Yemckoit Pecriyonuke, ¢ Hagana 2018 rojia ceMeiiHble OTHOINEHNS IIPEKPAIeHBl, CO-

23 JTozosckasn C. O. Cemeifnoe mpaso. M., 2019. C. 352.
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XpaHeHue cembln He Bo3MOXHO. C stHBaps 2018 roma pacxoibl Ha coJEepiKaHHE pe-
OEHKa HECET TONIBKO HUCTEI, OTBETUHK MATEepUATLHOW TMOJIEPKKU HE OKa3bIBaeT.
YnpaBieHne olnekn U IMONEUYUTENhCTBA CIUTAET BO3MOXKHBIM OIPEAEIUTh MECTO JKU-
TeIsCcTBa HecoBepmeHHoneTHero Jlooaa Aua, JIJIMM.ITIT roxa poskaeHus, ¢ Ma-
Tepbto @PUO1. PykoBOJICTBYSICh 3aKOHOIAaTENLCTBOM P®, cyZl IpUXOJUT K PENIEHUIO
00 yIOBIETBOPEHNN HCKOBBIX TpeOOBaHMII UCTHa. PacTOpTrHYTh Opak, 3aKIFOUEHHEIN
Mexay Jlooaa JIyoom n ®UOI1, 3apeructpupoBanssii JIJIL.MM.ITIT. Onpenenuts
MECTO KUTENbCTBa HecoBeprieHHoeTHero Jlooma SAua JIJILMM.ITTT romga poxie-
Hus ¢ Matepbio @PHUO1. B3sickats ¢ J[o61a JIydom B mons3y @PUO1 Ha comepxanne
obmero pedenka J[ooxa Sua, JJI.MM.ITIT roga pokaeHus, anuMeHTHI B pa3zMepe
1/6 nomu  ocHOBHOrOo 3apaboTKa WM JApPYyroro JJ0Xoja B Mecsl, HadlHas C
JIAMMITIT n mo mocTmkeHHs coBepIieHHONeTHs pedenka. Bipickats ¢ JoOma
JIyoom B mone3sy ®UOI1 Ha ee cojepskaHne aaTuMeHTHI B pa3mepe 13528 pyoOieii B
mecsr HaunHasg ¢ JJJIL.MM.ITIT u qo JJI.MM.ITTT BxmouutensHO. Takum oOpa-
30M, Opak Mex Ay rpaxjaankoil P@ u mHOCTpaHHBIM IpaXKJaHNHOM PACTOPTHYT B CO-
OTBETCTBUH C 3aKOHOJATeNbCTBOM PD *

JInsa ompeneneHus 3HAUYEHUsA TOJKOBAHUSA HOPM HHOCTPAHHOTO CEMEITHOTO
npaBa cyasl, opradel 3AI'C PO oOpamarTcs 3a MOsICHEHIEM, a TaKXKe COJIeliCTBIEM
B MunncrepcrBo IOctuniun P® wnn gpyrue kommnereHTHbIE opransl PO. B P® mo-
PAIOK IPUMEHEHUs] HMHOCTPAHHO-IIPABOBBIX HOpM IpaBa ompezensercsi B CK PO B
cT. 166 . IIpu npuMeHeHn HOpM IIpaBa NHOCTPAHHOTO TOCYapCTBA CY/1 WM OpTaHbl
3aIIICH aKTOB IPaXK/IAaHCKOT'O COCTOSHIS U UHBIE OpraHEl IIEPBOHAYAIIEHO OIIpejelii-
IOT TOJIKOBAHUE ATUX HOPM HCXOJA U3 UX OQUIIMATIBHOIO MOSICHEHUS, MPaKTUKU
IpUMEHEHNs U JOKTPUHBI B OIPEJEI€HHOM WHOCTpaHHOM rocyaapcTBe. Korpa
CMBICI U COJepKaHNE€ NHOCTPAHHOII IIPAaBOBOII HOPMBI HE YCTAHOBJIEHO, IIPUMEHSIOT-
cs1 HOPMBI 3aKOHo1aTenbeTBa POD.

IIpu sTtom o cmeicay 1. 3 4. 1 ct. 403 I'TIK P®, neno moiekuT paccMoTpe-

Huio B cyae P®, ecmn o0a cynpyra UMeroT MecTo XUTenbcTBa B PD, mockonbKy JaH-

24 Penrenne BHIHOBCKOIO TOPOACKOro cyaa Ne 2-2657/2018 2-2657/2018~M-2226/2018 M-2226/2018 or 18 okTabps
2018 r. mo gemy Ne 2-2657/2018. [SnekTponHsId pecypc]. JocTynm H3 clpaBOYHO-TIPaBOBOH cHCTeMbI «KOHCYIBTaHT-
IInrocy.
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Has KaTeropusa A€l OTHOCUTCA K UCKIrounTenbHoll mojacyaHoctu P®. Ilopsgok u
YCIIOBHS PAacTOpKEHHS Opaka Ha TEPPUTOPUH MHOCTPAHHOTO rocynapcTBa P 3aBu-
CUT OT IPakJIaHCTBA JINI, pacTOpraromux Opak. Perucrpanus pacTopkeHns Opaka Ha
TePPUTOPHH MHOCTPAHHOTO TOCYJAapCTBa C COOMIOJEHNEM 3aKOHOJIaTEIhCTBA COOT-
BETCTBYIOIIEH CTPaHbI NpU3HaeTcA JelicTBUTENHBIM B PD. MuHCKass KOHBEHIINA 3a-
KperUieT IpaBIia 00 OIpeaeleHUH IIpaBa IIOIeXKAIIero IMPUMEHEHHIO0, KOTOPEIe
ICIIONB3YIOTCSA NPH pacTOp)KeHHU Opaka. Tak, mpoaHaIM3UpOBaB CT. 28 BEHINIEyKa-
3aHHOTO HOPMAaTUBHO-IIPABOBOr0 aKTa, IO JejdaM O PacTOPKCHUN Opaka ITOJJICIKUT
IPIMEHEHHIO 3aKOHOIaTeIbCcTBO JloroBapusaroieiicas CTOpOHBI, CYIIPYTU SBISAIOTCA
rpakJaHaMi, KOTOpOil B MOMEHT I10/1aull 3asgBlIeHUuA. Ecian ouH U3 CYIpyroB ABJIA-
eTcs rpaxkJaHnHoM ofHoll JloroBapuBaromeiicss CTOpOHBI, a BTOpoil - apyroi Jloro-
BapuBaroleiicas CTOpOHBI, MOIEKUT IPUMEHEHUIO 3aKOHO/1aTeNhCTBO JloroBapusa-

romielics CTOPOHBI, Ybeil CTpaHbl YUPEXKICHIE pacCMaTPUBAET JEJI0 O PACTOPKEHUNU

CnesroBaTenbHO, crienuduKoil JTaHHBIX ceMeNHBIX MPAaBOOTHOINECHUI! SBIsSETCA
HaJu4ne CIENHAalIbHOro CyObeKTa — HHOCTpaHHoro snemeHTa. Ha tepputopuu PP
Opaxk perymupyetcs 3akoHoj1aTenbcTBoM P®. Ilopsiok u ycinoBus pactopixkeHus Opa-
Ka Ha TEPPUTOPHU MHOCTPAHHOT'O TOCYAApCTBAa 3aBHCUT OT IPaXKJAHCTBA CYNPYIOB.
bpak B opranax 3AI'C MokeT OBITH IIPEKpAIIeH TOIBKO IIPH HATUMIUU OOOIOIHOIO
COTJIACUS CYIPYTOB U OTCYTCTBHUH Y HUX OOIIUX JieTell, He TOCTUTIIUX COBEPIIEHHO-
netusi. Cynpyru OpeAcTaBISIOT CIEAYIONIME JOKYMEHTHI: 3asiBJICHHUE O HaMEpEHHU
PacTOPTHYTH OpaK; JOKYMEHTHI, VAOCTOBEPSIONIIe INYHOCTh CYIIPYTOB; CBUAETENb-
CTBO O 3aKJIII0UeHNN Opaka; KBUTAHINIO 00 yIIIaTe rOCyAapCTBEHHON MmONUINHEL. Ec-
nu rpaxaaHuH P®, nmpoxuBarormuii 3a npegenamu P®, jxemaeT pacTOprHyTh Opak ¢
MHOCTPAaHHBEIM TpaxkgaHuHoM B opraHax 3AI'C, oH oOpamaercs B KOHCYIBCKOE
yUpexAeHNE I JUILIOMAaTHIeCKoe MpeACTaBUTENLCTBO PP B rocygapcTBe, B KOTO-
POM IIPOKMBAaeT TaKoi rpaxaaHuH. B cy/eOHOM Mopsake mpekparieHue opaka ocy-
IIECTBIIETCS IPU HAINYNHI Y CYIIPYTOB OOIMUX JAeTell, He JOCTUTIINX COBEPIICHHO-

JCTIH, OTCYTCTBHC COITIACUA HMHOCTPAHHOI'O I'pa’kKJIaHNHa Ha PACTOPIKCHIC 6paKa,

5 I'ereman-TlaBnosa 1. B. MexnyHapoaHoe 9acTHOE mpaso. M., 2020. C. 428.
48



YCIWIEHHOE YKJIOHEHHUE OT pacTopikeHns Opaka B opranax 3AI'C. B cyn Heo6xoqumo
IIPE/ICTABUTH CIIEAYIOIIE JOKYMEHTHI: HCKOBOE 3asBICHUE; JIOKYMEHT, IIOJTBEp-
JKJAIONIMII  OIUIaTy TOCYAApCTBEHHON IONUINHBI, JOKYMEHTHI, KOTOPBIE MOITBEP-
JKJIAIOT OOCTOSITENILCTBA, HA KOTOPBIX OCHOBAHBI TPeOOBaHUS PACTOPIKEHHs Opaka.
Uto kacaeTcs HNMYIECTBEHHBIX I HEHMYIIECTBEHHBIX NIPaB: pa3jielia OOIIero mmy-
IIECTBa CYNPYIOB, aTUMEHTHBIX 00s3aTEILCTB CYNpPYIoB, IIpaBa CyIpyra Ha coxpa-
HeHne (amMuanu, KoTopas U30paHa MpuU 3aKTOUeHHN Opaka B KadecTBe OOIIei, To
PETYINPOBAaHNE 3TUX BoIlpocoB ocymecTBisieTcs cT. 161 CK P®, koTopoill ycTaHOB-
JIEHO, YTO 3aKOHOJIaTE€IhCTBOM TOCYJapCTBAa OIpPEAENSIIOTCS IpaBa U O0S3aHHOCTU
CYIIPyTOB, Ha TEPPUTOPUU KOTOPOTO OHU MMEIOT COBMECTHOE MECTO JKHUTEILCTBA, a
IIpU OTCYTCTBHU COBMECTHOT'O MECTa JKUTEILCTBA - 3aKOHOJATEIBCTBOM TIOCYap-
CTBa, Ha TEPPUTOPUU KOTOPOTO OHU HUMENU IIOCIEAHEE COBMECTHOE MECTO KUTEIb-
crBa. B cootBercTBUM € 4.1 cT. 8 @3 ot 31.05.2002 Ne 62-D3 «O rpaxmanctse Poc-
cuiickoit Penepanumy, pacTOpKeHUE U 3aKIIOUeHHne Opaka MeXJy TpakJIaHIHOM
Poccniickont @enepanuu u JIUIIOM, HE UMEIOIMM rpaxaaHcTBa Poccuiickoit depe-

panun, HE BIICYCT 3a c000i1 N3MeHeHe I'paXIaHCTBa JaHHBIX JIHIT.
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3AKJIIOYEHUE

HccnenoBanne gaHHOI TEMBI MO3BOIIMIO CAENATh OIPEAEIEeHHbIE BEIBOJIBI, KO-
TOpBIE€ UMEIOT 3HAaUYE€HNUE /IJISI COBEPIIIEHCTBOBAHUS POCCUIICKOTO 3aKOHO/IATENhCTBA U
IPAKTUKU €T0 IIPAaBOIIPUMEHEHNS B OTHOIIEHUN (OPM, CPEJICTB 3aIUTHI IIpaB CYIpY-
roB, pactopraromux Opak B P®. [Ipekpamienne 6paka BBICTYIAaeT OJHUM W3 3HAUM-
MBIX CIIOCOOOB 3alIUTHI IIPaB CYHNpPYIroB, TaK Kak JajbHeillllee coXpaHeHHe Opaka
IIPOTUBOPEYNT NHTEPECAM, a MHOTJAa U UX IIpaBaM.

CeMeilHOE 3aKOHO/IaTENHCTBO IIPEYCMATPUBAET OCHOBAHIS I IPEKpaIeHNs
Opaka, 3akperieHHEBIE B ¢cT. 16 CK P®. VlHpIe 0CHOBaHUS ABIISIOTCS ITIOBOJIOM K IIpe-
KpallleHHI0 Opaka B CIUTy IPU3HAHUA €ro HeJelcTBUTeNbHBIM. CaMo MOHSATHE pac-
TOp>KeHUs Opaka mpeJIcTaBIseT co0oil mponeaypy, yperyJIupoBaHHYIO HOPMATUBHO,
KOTOpasi HampaBlieHa Ha 3aBepllieHue OpadyHO-CEeMENHBIX MPaBOOTHONIECHUN, YTOOHI
obecnedunTh 3alUTy IpaB CYINPYroB U JPYTUX 4iIeHOB ceMbU. IIpekparenne Opaka
BEICTYIIAeT MPHOPUTETHEIM CIIOCOOOM 3alIUTHI, MPEXK/e BCEro, IMYHBIX HEUMYIIe-
CTBEHHBIX IpaB cynpyroB. IOpucauknmonHas ¢opma 3alUTHL MPaB CYOPYroB IIO-
CPEJCTBOM I'OCYJapCTBEHHOIl perucTpanin npeKpamnieHus 6paka oOecleunBaeT pea-
JU3AIUI0 OXpaHNTeIbHOI (yHKIIUM rocyapcTBa. BaskHoe 3HaUeHNE UMEET MOMEHT
pacTopikeHus Opaka, IOTOMY YTO UMEHHO C 3TOI'0 MOMEHTA IIPOUCXOJAUT U3MEHEHUE
CEMEIHO-IIPAaBOBOIO CTaTyca CYIPYTOB.

Britenstor aBe popMBbl 3aMUTHI IpaB CYNpyTroB MpU MpeKpalnieHnn Opaka: aj-
MHIHICTpaTHBHAs U cyfeOHas. Ilepras ¢popma peamnsyercss Ha OCHOBAaHHH YCIOBUI,
3akpemieHHEIX B cT. 19 CK P®, pacropxkeHne Opaka MpoHM3BOJAUTCA B OpraHax
3AI'C. Takas miporieiypa sIBISA€TCA OBICTPOI, OTIINYIAETCs MPOCTOTOI FOPUIMIECKOTO
coctaBa. B moboMm ciydae ecnu Opak mpekpamieH B opraHax 3AI'C, mpu Hamuuun
CIIOPOB O pa3zjielie OOIEro COBMECTHOIO UMYIIIECTBA, O JIETAX, 00sA3aTEIbHBIM YIacT-
HuKoM craHoBurci cyz. Cr. 21 CK P® npegycMaTpuBaeT ycIOBUS I PACTOPKEHUS
Opaka B cygeOHoM mopsiake. B cootBeTcTBHU co cT. 23 ['TIK P®, npekpanienue Opa-
Ka MOJICYIHO MUPOBBIM CyabsM. OJIHaKo, ecln TpeOOBaHNSA, KOTOPHIE 3aABJICHBI O

pazjene oOIero COBMECTHOIO MMYIIECTBA CTOUMOCThIO Oonee 50 ThIc. pyOmeit niu
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MeeTCs CIIOp O JETAX, PACCMOTPEHNE JieNla MPOU3BOAUTCA (de/lepalbHBIMU CY/IbIMIL.
HckoBoe 3asgBIeHNE O PACTOpKEHHU Opaka MpedbsABIAeTCS IO MECTY JKUTEIbCTBA
OTBETYHKA.

B nmanHoil pabote jeTanbHO OBUIN HCCIEIOBAHBI CPEJICTBA 3AIUTHI IIPaB CY-
IpPYroB, ONpekpamarmux Opak. OJHUM U3 HUX ABIAETCS MeAHaIUs, BRICTYHAIOIas
crenuuUecKM CpeJICTBOM 3alUThl IIpaB. braroaaps gaHHOI mpolieaype, rocyaap-
CTBO IIOJIy4aeT BO3MOXKHOCTh Pa3IPy3UTh CYABI, 2 YIaCTHUKN KOH(PINUKTa MOTYT (-
(eKTUBHO U MHUPHO €ro yperylIupoBaTh, NPUHATH IpHEMIEMOe pelleHue, KOTopoe
OyJeT 3aTparuBaTh HHTEPECH BCEX WICHOB ceMbU. Meananus sBIsSeTCs aKTyalbHOM
IpoIeaypoil, JaHHBI MHCTUTYT SBIAETCS CIOCOOOM HAXOKJICHUS KOMIIPOMUCCA
MKy CTOpOHaMH. MenaTuBHbBIE COTTIAIIEHNs, 3aTParuBaroIIe NHTEPECH AeTell B
00513aTeTFHOM NOPSKE YTBEPKIat0oTcA cyjioM. [IpaBoBhIe IociecTBUA pa3Bo/ia 3a-
KJIIOYAIOTCSA B IIOJTHOM IIpEKpaIleHU UMYIIECTBEHHBIX I HEUMYIIIECTBEHHBIX IIPaBO-
OTHOIIEHN! Mexay cynpyraMu. Ho B moaHoM o0beMe He Bcerjja BOBMOXKHO HX Ipe-
kpamierne. CrojjJa MOXXHO OTHECTH TaKle 00CTOSATENbCTBA, HAIPUMED, HaII4Ne Y O/I-
HOT'O U3 CYIPYTOB O00S3aHHOCTH COJEP>KaTh CBOUX JeTeil, He JOCTUTTINX COBEPIIECH-
HOJIETHsA, OBIBIIUX CYIPYIOB, paclpe/ielIeHe B I0IIX OOIEro COBMECTHOI'O UMYIIIe-
cTBa. BaxxHoe 3HaYeHNe IpH MpeKpalleHn Opaka UMEIOT BOIPOCHl 00 yIIaTe aau-
MEHTOB B OTHOIIEHHN HECOBEPIIECHHOIIETHUX JIeTEll U CYIPYTOB, OIpE/IeICHIE MECTa
KHUTeNhCTBA pebeHka. HpaBcTBeHHass 00SA3aHHOCTh WICHOB CEMBH IIOJEPKIBATH
JIPYT Jpyra UCXOAUT U3 MOpANbHBIX Hauall U IepepacTaeT B IOPUANYECKYIO 00s3aH-
HOCTB, YCTAaHOBIICHHYIO T'OCYJapCTBOM, OCHOBAHHYIO Ha CeMellHO-IIPaBOBEIX CBSI3SIX.
ITocranoBnenue Ilnenyma BepxoBHoro Cyna P® ot 27 mag 1998 r. Ne 10 «O mpu-
MEHEHUH CYyJIaMU 3aKOHOJIaTE€NhCTBA IIPU Pa3pelIeHUN CIOPOB, CBSI3aHHBIX C BOCIIH-
TaHUEM JeTei» B II. 5 ompejenser, 4To NPOKNBAHUE POJUTENEl pa3AelnbHO BIIEUET
pellleHne BOImpoca 0 TOM, YTO TO MECTO JKUTENhCTBA peOeHKa OIpe/ienseTcs: HCXOIs
I3 €r0 UHTEPECOB, a TaKXKe ¢ 00s3aTeNIbHBIM YIE€TOM MHEHUA pedeHKa, KOTOPHIT J10-
CTUT BO3pacTa JIECATHU JeT, P YCIOBHU, YTO JJAHHOE OOCTOSTENLCTBO HE IMPOTUBO-
peuur ero uHTepecaM. IIpu sToMm cya OepeT Bo BHUMaHHE BO3pacT peOeHKa, ero

[IPpUBA3aHHOCTL K OJHOMY H3 pO,[[I‘ITeJIeﬁ, 6paTB§IM, ceCTpaM U UWHBIM YJIICHAM CCMBH,
51



MOpaJbHbIe, HDABCTBEHHBIE I UHBIE JTUYHBIE KaueCTBa POJAUTENEIl, OTHOIEHUS, KO-
TOpPBIE CYIMIECTBYIOT MEXY KaXKBIM U3 POAUTENEH 1 peOeHKOM, HEOOX0IUMOCTh CO-
3/1aHNS peOEHKY YCIOBUIT /IS BOCIIUTAHUS U Pa3BUTHA, a TAKXKe APYTUe 0OCTOSATEh-
CTBa, KOTOPHIE XapaKTEPH3YIOT 00CTAHOBKY, KOTOPAas CIIOKIUJIACh B MECTE IPOKUBa-
HUS KaXJ0ro u3 pojaureneil. B OoIpIIMHCTBE ClIydaeB MECTO JKUTENbCTBA peOeHKa
ompeJielIsIeTCA ¢ MaTepblo, KaK ITOKa3bIBaeT cyleOHas mpakTuka. HezaBucumo ot
IpEeKpaIeHns] poAUTeIsIMHI OpadHBIX MPABOOTHOINEHUI, MpaBa pojureieil B OTHO-
IMeHnn peOeHKa COXPaHAITCA. PoauTeNnb, KOTOPHIN MPOKUBAET OTAEIBHO OT peOeH-
Ka I BBIILIAYUBAET aIMEHTHI, 00J1a/IaeT MpaBOM Ha OOINeHUe ¢ peOEHKOM perysp-
HO, IPUHUMATh Y4acTHE B €r0 BOCIHUTAHUN. B TaknX BO3MOXKHOCTSIX MOT'YT OTKa3aTh
TOJBKO IPU MOSBIECHUH YTPO3BI JUIA KI3HH U 3JJ0POBbS pEOSHKA CO CTOPOHBI OJTHOTO
13 pOJINTEIIEIL.

AKTyanpHasi Ha CETOJHAIIHUII JIeHh ImpoOlieMa pacTOp)KeHus Opaka MOKeT
OBITH pa3pelieHa OTYACTH COBEPINEHCTBOBAHHEM NPHMEHUMOI'O0 3aKOHOJIaTENbCTRA.
CBo00/1a pacTopKeHus Opaka, HI4eM He OrpaHHYeHHas He COJIeHCTBYeT CTaOUIIbHO-
CTU COIMANIPHOTO MHCTUTYTa Opaka, a HA000pOT, JOCTYIHOCTh PACTOpKEeHNsS Opaka
HJIeT B pa3pe3 ¢ yIpOoUeHHEM MHCTUTyTa ceMbU. OCHOBHBIMU CPEACTBAMH 3aIUTHI
IIpaB CYNPYTOB, CYIECTBYIONIIMI Ha JAaHHBIIT MOMEHT, SIBISIOTCS: OpadHbIil T0OTOBOD
— B HEM 3apaHee IpeyCMaTPUBAIOTCA CHOCOOBI 3alIUTHI MPAaB CYIPYroB Ha ciiydail
pacTopikeHus Opaka, HMpOBEJeHUE HpOIeayphl MeIHalii — JOCTIDKEHHE KOMIIPO-
MIICCA MEXKIY CYIpyraMH, IPUHATHE PENICHUs, OTBEYAIOIIEr0 HHTEPECAM KaXKI0il U3
cropoH. HeoOXoamMo HampaBUTEH IIOINTHUKY TOCYJAapCTBa Ha COBEPIIEHCTBOBAHUE
3aKOHO/IaTEILCTBA B HAIIPaBIICHUAX:

1. P® oTHOCHTCS K YHCIY CTPaH, IJe eIé JOMyCTHM BHECYIeOHBII MOpsI0K
pacTopikeHus Opaka, MOJABJAoNIee OOJIBIMMHCTBO T'OCY/IAPCTB MPAKTUKYET TOIHKO
CyIeOHEI TOpAI0K pa3Boga. Pactopruyrs Opak B opranax 3AI'C He cocTaBiseT
3HAYNTEIIFHOTO TPYJa: HE BBICHSIOTCS IIPUYMHEBI Pacliajja CEMBU U HE OCYIIECTBIIA-
IOTCS IPOLIEAYPHI IPUMUPEHNS. S cunTaro, 9To 3TO SBIIETCS OJHOI U3 IPUYUH MHO-
TOYNCIEHHBIX PAcTOPTHYTHIX OpakoB. IIpexxe Bcero, JOMKHEI OBITH BBEJICHBI IpI-

MUPHUTCIBHEBIC IIPOLCAYPEI, IIPCIOCTAaBICH Oolee ,[[JII’ITGJIBHBIFI CPOK HJIA IIPUMHUPCHUA
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CTOpOHAM, eclu Opak pactopraercs B opraHax 3AI'C, HecMOTps Ha B3aIMHOE COTJIa-
CU€ CYyIIPYTOB.

2. IIpencenarens CoBeta cyaeil u cyaed BepxoBHoro cyga Bukrop MomortoB
BBICTYNIUI C PSJOM IPEIIOKEHUII M0 COBEPIICHCTBOBAHUIO MPUMHPHUTENBHBIX IIPO-
neayp. Cpeu NHUITUATUB — 00s3aTEeNbHBIN JOCYAEOHBII MOPSAIOK IO PSIY CIIOPOB C
yuactueM rpaxaaH. «lIpencraBnsercs HE0OXOMIMBIM BhIJIETIEHIE ONPEIeTIEHHON Ka-
TErOPHU TPAXKIAHCKUX Jel, IPpU KOTOPHIX JIOCYAEOHBII MOPATOK OyaeT o0s3aTelnb-
HBEIM», — o T4epkHyn1 Buktop MomoToB. B kadecTBe mpumepa OH IpUBEN jiena 00
Ompe/IeIeHNN IOpsAJKa OOINEHUs ¢ JeThbMH, TPYIOBEIE CIIOPBI, CHOPHI O pasjele
nMmymiectBa. S cormacHa c¢ npeanoxeHueMm cyarn BepxoBHoro cyga P®, mannyro
MHUIINATHBY HEOoOXOJAMMO 3aKpenuTh Ha 3aKOHOAATeNhbHOM YypoBHe. Ho Moryt
HAaCTYIUTh U OTPUIATENbHEBIE MOCIEACTBUA: MIOAN (PAKTUUEeCKN MPEeKpaTAT OpadHbIi
CO103, HO oduIIaNbHO OYIyT cOCTOATh B Opake. IIpu mcmonp30BaHNU JTAHHOTO IIO-
pAIKa YPEryINpOBaHUA JIOJKHO YJacTBOBATh JIOJDKHOCTHOE JINIIA, KOTOPEIT obraaa-
€T CIeIUaTbHBIMU 3HAHUSAMH B OOJIACTU CEMENHBIX IIPABOOTHOINECHUII U MOMOMKET
MUPHO yperyinpoBaTh KOH(GMUKT. TakiM 00sS3aTeIbHBIM YJaCTHUKOM SIBIISIETCS Ce-
MEHHBII ICcHUXolor win cyAeOHble npuMmuputenn. Takke HEOOXOIUMBIM SBISETCS
HOIYJIIPU3AIU UHCTUTYTa MeAuanuu, Kak 3p(eKTUBHOTO CPEeACTBa yperyInpoBa-
HUSI CIIOPOB C IIOCPETHUKOM.

3. Oco6Ooro BauMmanuia 3acayxuBaeT 1. 3 c¢1.15 CK P®, Heobxoaumo ycTaHo-
BHUTH BMECTE C IPUHIINIIAMI BHHOBHOTO ITOBE/ICHUSI HAMEPEHHOE COKPBITHE OJJHUM U3
JINI, BCTYHAIOMUX B Opak, OT JPyroro JIHIla Haludie BeHepHUdecKoll OoJe3HH M
BUY-undexnmm. MaGOpMUPOBAHHOCTE O COCTOSTHUM 3JI0POBBS MapTHEpa, KOTOPHII
CKPBLI Ce€pbe3HbIe NMATOJIOTUU IPH BCTYIUIEHHH B Opak, a HMEHHO: HaJIN4YIe y HEro
3200JIeBaHNS, BIEKYIETO0 BEPOSATHOCTh BO3HHKHOBEHUS TPYAHOCTEH pPOMKIACHUS Je-
Tell, HeCIOCOOHOCTH K BBHIHAINMBAHUIO U JETOPOKIACHUIO U P APYTUX TPYTHOUBIIE-
YUMBIX 3a00JIeBaHUIl, YTO MOKET CUJIBPHO BINSIOINIE Ha (OPMUPOBAHUE BOJIHN U JKe-
JaHHS JIPYTroro ImapTHepa HpH BCTYILUIEHHU B Opak, U KaK CIEACTBUE, HA YCTOIMUH-
BOCTh Opaka B meinoM. byaymuil cynpyr uMeeT IpaBo 3HATh O HATUYNU MEIUIITH-

CKOI'O 3360.]'[6B3HI’I§I, [IPUHUMATL PCHICHHUC O 3aKIIOYCHHUN 6paKa. A npeainararn ms3-
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710uTh cT. 15 CK P® B HOBOIl pegaknuu: 0043aTh CyIPYroB MPOXOIUTh MEIUIIIH-
cKoe 00cieoBaHNe Mepe] 3aKideHneM Opaka. Takum oOpa3oMm, ToCcyaapcTBO MO-
JKET OOPOTHCS € PacIpPOCTPAHCHUEM CIOXKHBIX U TPYIHOM3ISYNMBIX 3a00IeBaHMI.

4. PeanmpHOI 1Ipo0OIIeMOIl Ha CETOHAIIHII JIEHb ABIIETCS 3aK/TI0UEeHIIe MHOTO-
YUCIEHHBIX (PUKTUBHBIX OpakoB, He HAIPaBIIEHHLIX Ha CO3/IaHIE CeMBIU, KaK OCHOB-
HO Iem ero 3akoueHn. JIro/u 3aKkiIro9aroT Opakl ¢ IeNblo 3apadoTaTh JIeHEKHEIS
CpeJicTBa, OONIErdnTh IOJTyYEeHUE IPakJAHCTBA, YCTPOUTHCA Ha padoOTy, MOIYUUTH
MEIUITIHCKYIO CTPaXxoBKY U T.1. I gymaro, 9To 3¢ PEeKTHBHBIM CPeJICTBOM OOpPHOBI B
JTaHHOM clTydae ABiseTcs BHeceHne ctaTel B KoAIl P® 00 agMuHHCTpaTHBHON OT-
BETCTBEHHOCTH 3a PETHCTpAIlHI0 Opaka Oe3 Ilemu CO3JaHms CEMBHU. 3aKIoYeHUe
(DUKTHUBHBIX OpakoOB MOKHO KBamH(pUIMPOBATh KaK MOINEHHUYECTBO, CKIIA]IEIBAIO-
IITUECS OTHOINEHUA HE SIBISIIOTCS CEMEITHBIMHI, OHH TOBApHO-JIEHEXHBIe. MHCTUTYT
Opaka oOecrieHHBaeTcs U Ollarojaps CymieCTBOBAaHHIO JaHHOTO (heHOMeHa. Taxke
HeOoOXO/JIIMO BHECTH IIOMPABKY 00 YBEIMYESHHNHN CPOKA, IO UCTEYSHUH KOTOPOTO OCY-
IECTBIIIETCS TOCYJAapCTBEHHAs PEerucTpaIis 3aKIIiUYeHns Opaka, ecl MpH ITojade
3asBIICHIS OYEBUIHO HaMepeHUe NI 3aKTI0YNTE Opak 0e3 1eln CO3/IaHms CEMBI.

5. Hy u BaxkHeimmM criocoO00M COKpPAaTHThL KOJIMYECTBO PACTOPraeMBIX OpaKoB
BO3MOKHO IIyTeM YCTAHOBJIEHUS OoOJiee CITOXKHBIX YCIOBUIT BCTYILIEHUS B Hero. B co-
oTBeTcTBHH cO cT. 12 CK P®, mns 3akmodeHns Opaka HeOOXOIMMBI B3aUMHOE J100-
POBOJIPHOE COTJIacHe MYSKYHHBI U SKEHIUHBI, BCTYIIAIONNX B Opak, U JIOCTIDKEHUE
M OpadHOTO BO3pacTa, a Tak)Ke OTCYTCTBUE YCIOBHII, IPEHMATCTBYIOIUX €ro 3a-
KIIOUeHuo. $I cumTaro, 94To 3TOr0 HEJOCTAaTOYHO JJII TOTO, YTOOBI JIIOJU CEPhe3HO
IIOJIXOJIIIN K BOIIPOCY CO3JaHUS CEMBU U MPEJJIarar0 BHECTH CIEAYIONINE U3MEHe-
HisA B cT. 12 CK PO, B KOTOPBIX IPEIYCMOTPEHBI YCIIOBUS BCTYILJICHHS B Opak.

Bo-miepBBIX, BBECTH CpPOK JJIsI MOJATOTOBKU IIOJe K Opaky, JIi OCO3HAHMS
Ba’KHOCTHU 3TOTO MHCTUTYTa. BO3MOXKHOCTP 3aKM0UeHNs Opaka JODKHA OBITh TOIIBKO
mocie 2 JeT COBMECTHOTO IIPOKUBAHUS, YTOOBI JIIOAN CMOTII XOPOIIO y3HATh JAPYT
JIpyTra U OBITh TOTOBBIMHU K CO3JJaHUIO CEMBI.

Bo-BTOpEIX, cliemaTh 0OS3aTeNBHBEIM IIONyYeHHe KaKoro-mibo o0pa3zoBaHUA

mwiu npodeccun, TpyoycTpoiicTBo. CeMbs T0DKHA CTPEMHTHCA K CO3JaHUIO XOPO-
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IMUX YCIIOBUIL /IS cBoel xxu3Hu. HeoOXouMo coKpanaTth KOMMYECTBO MHOTOJIETHBIX
ceMeil, B KOTOpPHIX 0e3pa0oTHEIE POJUTEIN JKUBYT JIUIIb 32 JETCKUE MOoCcOoOUs U Tpa-
TSAT UX HE Ha JIeTeil.

B-TpeThux, yBeIMUNTH BO3pACT BCTYIUICHUS B Opak C y4eTOM COBMECTHOTO
npoxuBaHus A0 21 roja, ocTaBUTh HCKIIFOYUTENBHBII CIydail IPU MOSBICHUN pe-
O0enka. VI3MeHeHUs Bo3pacTa BCTYIUIEHUS B Opak COCOOCTBYET MOHIMAHUIO CePhe3-
HOCTU HHCTUTYTA CEMBIL.

B-ueTBepTHIX, TOCYAAPCTBO AOIIKHO IOMOTaTh MOJIOABIM CEMBSM ITyTEM BBIJIE-
JIeHHUs KBAapTUpP NpH HAIUuuu JAeTeill MO0 3HAYUTENHHOTO CHIDKEHHS CTOMMOCTH,
CHIDKEHHS CTOUMOCTU apeHbI I TOTO, YTOOBI CEMbS MOTJIa JOCTOIHO KUTh U pac-
TUTH AeTell. ['ocygapcTBO JTODKHO CIOCOOCTBOBATH MPEIOCTABICHHIO MECT B JIE€T-
CKUX €aJ1aX OecIIIaTHO.

B-nATeIX, BBECTH HAJIOT Ha pacTOpXKEHUE Opaka, TaKKe SIBISETCA CBOEoOpas-
HBIM IIPEMSITCTBUEM K €0 PaCTOPIKEHMUIO.

Mel fymMaeM, 9TO € Y4€TOM BCEX NPEICTABICHHBIX NPEIOKEHUN BO3MOXKHO
IOBHICUTH B OOI[ECTBE IIEHHOCTh NHCTUTYTA Opaka. ClieoBaTeIbHO, YUCIO pacTopT-
HYTBIX OpakoB OyJieT 3HAUUTENbHO cokparieHo B P®. Takum o6pa3om, pacTop:keHue
Opaka sBIfeTCS IOpUIUUECKIM (aKTOM, KOTODPHIH MpeKpaliaeT MPaBOOTHOIEHUS
MEX]Ty CYIpyraMiu, BOBHIKAIOIIMU U3 IOpUIUUECKOro (akTa rocyAapcTBEHHOM pe-
ructpanun O6paka. @akT IpeKpanieHns ceMeliHbIX MPaBOOTHONICHUIT MEXIy CYyIpy-
JKeCKoil Imapoil paccMaTpuBaeTcs Kak OJJUH U3 CIIOCOOOB 3aIllUTHI IIPaB, PN YCIOBUM,

YTO COXpaHCHHC 6paKa SABJIETCA HEBO3MOXHEIM U IIPOTHUBOPECUHUT HHTECpECAM KaXKJ0-

T'0 U3 CYIPYTOB.

N
N



BUBJIMOI' PAOUYECKHUI CITMCOK

[ IIpaBoBBIE aKTHI

1 Korcturymus Poccuiickoit @enepamuu (IpHHATa BCEHAPOIHEIM T'OJIOCOBa-
HueM 12.12.1993) (c ygeToM mompaBoK, BHECEHHBIX 3akoHamn P® o mompaBkax K
Koncturymuu P® ot 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-®K3, ot 05.02.2014
Ne 2-®K3, ot 01.07.2020 Ne 11-®K3) // Cobpanne 3akoHomaTenbcTBa PD. — 2020. -
Ne 31. - Cr. 4398.

2 BceoOmas meknapaius mpaB delnoBeka (mpuuaTa I'eHepanpHOIl AccaMOmeeit
OOH 10.12.1948). [DmekTponHsli pecypc|. JlocTyn U3 cmpaBoOYHO-IIPABOBOI CUCTe-
MBI «KoHcynpTanTlIImroc».

3 KonBeHIus 0 3amuTe IpaB 4eaoBeka U ocHOBHEIX cBoOoj (IIpumsara 04 Ho-
sg6pst 1950 roma) // Cobpanne 3akoHo1aTenscTBa PD. 1998. - Ne 14. - C1.1514.

4 MexTyHapOIHBIII MAKT O TPAXKJAHCKUX U IOJUTUYECKUX IIpaBax oT 16 ge-
kadps 1966 r. // Bemomoctu BepxoBaoro Cosera CCCP. - 1976. - Ne 17. - Ct. 291.

5 MuHckass KOHBEHIIUS O IPABOBOM IIOMOINM U IIPABOBBIX OTHONICHUSX IIO
TPaXKJIaHCKIM, CEMEITHBIM I YTOJIOBHBEIM JAenaM 1993 rojma. [DmekTpoHHEBIN pecypc].
JlocTyn n3 cupaBogHO-nipaBoBoll cucteMsl «KoHcynpTaHTI Imrocy.

6 Cewmetinblii kojiexc Poccuiickoit @emeparnmm ot 29.12.1995 Ne 223-D3 (pen.
oT 06.02.2020 Ne 10-®3) // Cobpanne 3akoHogaTeIbCcTBAa PD. - 1996. - Ne 1. - CT. 16.

7 Tpaxnmanckuii xojaekc Poccuiickoit ®enmepanuu (4acTe mepBasi) OT
30.11.1994 r. Ne 51-®3 (pex. ot 08.12.2020 Ne 427-D73) // CobpaHue 3aKOHO1aTENb-
ctBa P®. -1994. - Ne 32. - Cr. 3301.

8 I'paxxmanckuii kojgekc Poccutickoit @eneparuu (dacth BTOpasi) oT 26 sHBaps
1996r. Nel4-®@3 (pex. ot 27.12.2019 Ne 489-d3) // CoOpanne 3akoHOgaTeNbcTBA PD.
-1996.-Ne 5. - Ct. 410.

9 TI'paxmanckmii kojekc Poccuiickoii Penepanun (9acTe TpeThs) OT
26.11.2001 Ne 146-@3 (pen. ot 18.03.2019 Ne 34-®3) // C3 PD. — 2001. - Ne 49. -
Crt. 4552.

10 I'paxxpaHckuil mpoleccyanbHBIN Kojekc Poccmiickonn Pepepanmum OT
56



14.11.2002 Ne 138-®3 (pexn. ot 08.12.2020 Ne 428-®3) // Poccuiickas razera. —
2002. — 20 HOsOps. - Ne 220.

11 Kunmmaenin koxekc Poccmiickoit @epepamun ot 29.12.2004 Ne 188-D3
(pex. ot 22.12.2020 Ne 441-®3) // Cobpanne 3akoHOmaTeascTBa PD. - 2005. - Ne 1
(gacth 1). - C1.14.

12 Hamoroserii  komekc Poccmiickoii ®emepanunm (4acTe BTOpasg) OT
05.08.2000 Ne117-®@3 (pexn. ot 22.12.2020 Ne 457-®d3) // CobpaHue 3aKOHO1aTEIIb-
ctBa P®. - 2000.- Ne 32.

13 ®enepanpuerii 3ak0H OT 15.11.1997 Ne 143-P3 (pex. ot 24.04.2020 Ne 147-
®3) «O0 akTax rpaxkaaHckoro cocrosHusa» // CoOpaHue 3aKkoHOjJaTenbcTBa PD. -
1997. - Ne 47. - Cr. 5340.

14 ®epepanpusbli 3akoH oT 27.07.2010 Ne 193-®3 (pen. ot 26.07.2019 Ne
197 - ®@3) «O06 anpTepHATHBHOIN IpoleAype YPeryINpPOBaHHUSA CIOPOB C YUaCcTHEM
nocpeaHnka (mponeaype meauanun)» // Cobpanne 3akoHomaTenscTBa PD. - 2010. -
Ne 31.-Crt. 4162.

15 Pacnopspxenue IIpaButensctBa PO ot 25.08.2014 Ne 1618-p «OO0 yTBep-
) aeHnn KoHnennunm rocy1apcTBeHHON cemeiiHoil nomutuku B Poccuiickoit denepa-
rmun Ha nepuoj 1o 2025 roga» // Codpanue 3akoHoatenseTBa PO, - 2014, - Ne 35. -
Crt. 4811.

16 IToctanoBnenue [Inenyma BepxoBroro Cyna P® ot 5 Hos6pst 1998 1. Ne 15
«O mpuMeHeHnN cyZjaMH 3aKOHOJATENbCTBA IPH PACCMOTPEHUN JIENl O PAaCTOPKEHUU
opaka» ( pex. 06.02.2007 r. Ne 6). [DmexTponnsni pecypc]. JlocTym u3 crpaBodHO-
11paBoBoil cucreMmsl «KoHcynpTanTlImrocy.

IT CrienimanpHas nureparypa

17 Aramos, C. B. Cemeiinoe npaso / C. B. Aramos. — M., 2021. - 264 c.

18 I'eteman-IlaBnoBa, U. B. Mesxxaynapoaaoe gactHoe npaso / U. B. 'eTbman-
IIaBnoBa. — M., 2020. - 428 c.

19 Usmaiinos, B. B. IIpaBoBas nmpupoga 1 HEKOTOPEIE IIPOOIEMEI PacTOpIKe-
Hus Opaka B Poccun / B. B. W3maiinos // IIpomnor: sxypHan o mpase. - 2018. - Ne 3. —

C. 147.
57



20 Uzmaiinos, B. B. CyneOnas nu MeanaTuBHas (popMa 3aIUTHI IPaB CYIPYTOB
IpU IPEKPAIeHNN CYIPYXKEeCKUX IIPABOOTHOINEHHII B cBeTe peGOpMBI CYJONPOU3-
BojicTBa B Poccmiickoii @enepanuu / B. B. M3maiinos // 3akonsr Poccun: onwit, aHa-
3, mpakTuka. - 2018. - Ne 8. - C. 11.

21 Kopneera, 1. JI. Cemeiinoe nipaBo / U. JI. Kopreesa. - M., 2021. - 361c.

22 Kpacnora, T. B. Cemeiinoe nipaBo / T. B. KpacunoBa. — M., 2020. - 328 c.

23 Kpamenununukos, 1. B. Cemeitnoe npapo / I1. B. Kpamennuankos. — M.,
2019.-386 c.

24 Kypbanos, P. A. Cemeiinoe ipaBo / P. A. Kyp6anos. - M., 2020.- 232 c.

25 Jlepymkus, A. H. Pedopma ceMeiiHOTO 3aKOHOIaTEILCTBA: COBEPIIIEHCTBO-
BaHHE CTpYKTyphl CeMmeliHOoro Kojiekca Poccmiickont deepanium u mpaBoOBOTO pery-
JUPOBAHUS OTJIENBHEIX OpauHo-ceMelHbIX oTHomeHui / A. H. JleBymkun // AKTy-
aJTbHBIE MPOOJIeMBI poccuiickoro mmpaea. — M., 2017. - 155 c.

26 Jlozonckasa, C. O. CemeliHoe mpaBo: yueOHUK A1 6akamaspoB / C. O. Jlo-
30Bckasi. — M., 2019.- 352 c.

27 Hegaea, A. M. Cemeiinoe mpaBo / A. M. Hegaea.- M., 2021.- 295 c.

28 Ilpomameirus, P. A. Cemeitnoe npaBo / P. A. IIpomameirus.- M.: FOpaitr,
2016.-322c.

29 Ily3uxos, P. B. Cemeitnoe nipaso / P. B. IIy3ukoB. — Tam06oB, 2021. - 470 c.

30 ITgenunnesa, JI. M. Cemeiinoe npaBo / JI. M. [Tuenunnesa. - M., 2018. -
435 c.

31 Yapi0ames, A. X. Cemeiinoe nipaBo /A. X. Yneioames. - M., 2021. - 176 c.

32 Yedpanona, E. A. Cemeiinoe npaso / E. A. Uedpanosa. - M., 2020. - 331c.

III CynebHas npakTuka

33 Pemenne Marparaanackoro paitoHHoro cyza ot 30 mromsa 2020 r. Ne 2-
1951/2020 2-1951/2020~M-342/2020 M-342/2020 no gemy Ne 2-1951/2020. [Onek-
TpoHHBII  pecypc]. - Pexum gocryma:  https://sudact.ru/regular/doc/u9SB
mBsmATWC/ - 24.05.2021.

34 Pemenne Marparaunackoro panonHHoro cyga ot 10 mroma 2020 r. Ne 2-

346/2020 2-346/2020~M-148/2020 M-148/2020 o gemy Ne 2-346/2020. [ DnexkTpoH-
58



HEII pecypc]. - Pexxum moctyma: https://sudact.ru/regular/doc/90Ewppt7k4WL/ -
24.05.2021.

35 Pemenue bnarosemenckoro ropojckoro cyaa Ne 2-1742/2020 2-
1742/2020~M-382/2020 M-382/2020 ot 22 masa 2020 r. mo gemy Ne 2-1742/2020.
[OnexTponnusiii pecypc]. - Pexum goctyma: https://sudact.ru/regular/doc/99Ty
b8jL9Agp/ - 24.05.2021.

36 Pemenue /IlmmutpoBckoro paitoHHoro cyaa r. Kocrpomsr ot 12 mas 2020
r. Ne 2-422/2020 2-422/2020~M-239/2020 M-239/2020 mo memy Ne 2-422/2020.
[SOnexTponnsiit pecypc]. URL: https://sudact.ru/regular /doc/SS2 r1e8S4VVe/ (nata
oopammenus: 24.05.2021).

37 Pemenne MHpPOBOTO Cyabu AMypckoil o0mactTu mo KoHCTaHTHHOBCKOMY
paiioHHOMY cyneOHOoMy ydacTky Ne 2-1518/2016 2-1518/2016~M-926/2016 M-
926/2016 ot 27 centsa0psa 2016 r. mo gemy Ne 2-1518/2016. [DnekTpoHHEIN pecypc].
JlocTyn n3 cupaBogHO-nIpaBoBoll cucteMsbl «KoHcynbTaHTI Imrocy.

38 Pemenne BugnoBckoro ropojackoro cyma Ne 2-2657/2018 2-2657/2018~M-
2226/2018 M-2226/2018 ot 18 oktsa6psa 2018 r. mo gemy Ne 2-2657/2018. [Onek-
TPOHHBI pecypc]. JlocTym u3 cripaBodHO-IIpaBoBoil cucteMbl «KoHcympranTlLmrocy.

39 Ormpenenenne JleBoOepeskHoro paiionHoro cyga r. Jlmmemka Ne 2-
1128/2016 ot 16.06. 2016 r. [DmekTpoHHEIN pecypc|. JlocTypn m3 cIpaBOYHO-
1IpaBoBoil cucreMmsl «KoHcynpTanTIImrocy.

40 Ompenenenne MupoBoro cyasn Amypckoii obmactu mo KoHcTaHTHHOB-
CKOMY paiioHHOMY cyaeOHoMy ydacTky Ne 2-3727/2020 ot 02.10. 2020 r. [Dmek-
TpOHHBI pecypc]. JlocTym u3 cripaBogHO-IIpaBoBoiil cucteMbl «KoHcympranTlLmrocy.

41 Pemrennme MHpoBOro cyapu AMypckoil odmactu mo KoHCTaHTHHOBCKOMY
paiioHHOMY cyzeOHOMY ydacTky Ne 2-651/20 ot 17 ampems 2020 1. [DIeKTpOHHBIN
pecypc]. Joctyn 3 cnpaBouHo-IIpaBoBoii cucteMbl « KoncymsrantlImocy.

42 PemreHne MHPOBOTO Cyabu AMypckoil odmactu mo KoHCTaHTHHOBCKOMY
paiiorHOMY cyaeoHOMY ydacTKy Ne 2-2100/20 ot 10 uroms 2020 r. [DneKTpOHHBIA

pecypc]. Joctyn 3 cnpaBouHoO-IIpaBoBoii cucteMbl « KoncymprantlImocy.

59



