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Poccuiickoe 3akoHOMaTENHCTBO O Opake 10 peBomtonuu 1917 roga B 1ieoM oT-
CTaBaJI0O B CBOEM Pa3BUTHUU OT 3amaJHo-eBporeiickoro. OIHAKO MOcie PEBOIIOLUU
pPEryJIMpOBaHUE BOMPOCOB Opaka ObLIO HAMHOTO MPOTPECCHBHEE, U €r0 OCHOBHBIC
MOJIOKEHHUSI PETYIUPYIOT CEMENHBIE MPABOOTHOMIEHUS 10 CUX TMOP.

OOBEKTOM JaHHOTO MCCJIEIOBAHMS BBICTYMAET COBOKYIMHOCTH OOIIIECTBEHHBIX
OTHOIIICHHH, CBS3aHHBIX C UHCTUTYTOM Opaka B XIX - Hayayie XX Beka B Poccuu u B
cTpaHax 3anaaHou EBporsbl.

[Ipeamer uccnenoBanus — COBOKYIMHOCTh HOPMATUBHBIX MPABOBBIX aKTOB, pPe-
TyJIUpOBaBIINX UHCTUTYT Opaka B XIX - Hauane XX Beka B Poccum u B crpanax 3a-
nagHou EBpombL, a TakkKe NPaKkTUKA UX PEATM3ALIHM.

[{enp wiccrenoBaHMsI COCTOUT B BBISIBIICHUH OCOOCHHOCTEH MHCTUTYTa Opaka B
XIX - nHauane XX Beka B KOHTEKCTE€ U3MEHEHUS KOHKPETHO-UCTOPUYECKOW CUTYa-
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Ob6nacts npuMeHeHus. Pe3ynbrarsl UCCIeIOBaHUsI MOTYT OBITh MCIION30BAHbI B
JAJIBHEUIIIEH HAyYHON HCCIIEI0BATENIbCKON IEATEIBbHOCTH 110 BOIIPOCY Pa3BUTUS CEMEM-
HOT'O 3aKOHOJATENIbCTBA.

3HaYUMOCTh MCCIIEIOBAHUSI COCTOMT B OOOCHOBAHHMU BBIBOJIOB, TPEIOKEHUN U

peKOMeHI[aL[I/Iﬁ 110 COBCPHICHCTBOBAHHIO I[CﬁCTBYIOIHCFO 3aKOHOAaTCIbCTBA.
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BBEJAEHUE

bpaunble OTHOIIEHMS C JOpPEeBHEHIIMX BpeMeH ObUIM cepoit, momyiexamnieit
IPaBOBOMY peryiupoBaHuto. OO0YCIOBIEHO 3TO ObLUIO TEM, YTO (DYHKITHS MPOIOIIKE-
HUS poja He Morjia ObITh KaueCTBEHHO pEai30BaHa B OTCYTCTBHE MPOCTEUIINX
HPaBCTBEHHBIX 3alpeToB, KOTOphle, o 3amedanuto T.A. Hoonoackoit u B.H. Ca-
JIOBHUKOBA, SIBJISIIOTCSI «BEUHBIM (DYHIAMEHTOM», OCHOBOM «0oJiee MO3IHUX MOpaib-
HBIX LIEHHOCTE 1 HOPM» .

HNuctutyT Opaka - 3TO NMPaBOBOM MHCTUTYT MaTepHUalbHO-TIPABOBOWM OTpaciu
npaBa, NPeACTaBISAIONINNA COO0M CHUCTEMY MPaBOBBIX HOPM, PETYIUPYIOUIUX TPU CO-
CTaBJISIOLIME: 3aKIIOUEHUE, MpeKpalleHue Opaka U MPU3HAHUS €r0 HEACHCTBUTENb-
HbIM. HopMaTuBHO-TIpaBOBOE PEryiMpoOBaHUE JTAHHBIX MPAaBOOTHOIICHUH B XO/€ UX
CTAHOBJICHHSI U Pa3BUTHs, KaK U B JIpyrux cdepax, He ObUIO HEM3MEHHBIM. AHaIu3
U3MEHEHHMI Ha3BaHHBIX 3JIEMEHTOB PAaCCMaTPUBAEMOI0 MHCTUTYTA MO3BOJMUT HCCIIE-
JI0BaTh UCTOPUIO Pa3BUTHS MHCTUTYTa Opaka B Poccuu u B ctpanax 3anamgnoi EBpo-
b, @ TAK)KE 3HAYCHHE SBOJIOIIMY UHCTUTYTa Opaka Ha ero COBPEMEHHOE COCTOSHUE.

AKTYaJIbHOCTh BBIOpaHHOM TEMBbl MarbMcTEpCKON AHUCCEepTalUU ONpenensercs
NOTPEOHOCTSIMHU OTPACIN CEMEHHOrO MpaBa B BBISBICHUM TEHJICHIIMM U 3aKOHOMEP-
HOCTEH pa3BUTHUS MHCTUTYTa Opaka.

Tax, B Hacrosimiee Bpems: B Poccun HaOIt0aeTCsl BO3BpallleHUE MapTHEPCKUX
OTHOIIEHUI LIEPKBH U rocyaapcTBa. Tak Kak cemeitHyio cepy B JOPEBONMIOLUOHHOM
Poccun 3TH coumanbHO-MOMUTUYECKUE MHCTUTYTHI PETYJIUPOBAIM COBMECTHO, U3Y-
YeHUE 3aKOHOAATENIbCTBA PACCMATPUBAEMOrO MEPHUOAA IMO3BOJUT MPOrHO3UPOBATH
BO3MOXXHOCTh BIIMSIHUS LIEPKBU Ha OpaKk Ha COBPEMEHHOM 3Tale Pa3BUTHUS POCCHIA-
CKOTO 3aKOHOJATENbCTBA C IIENBI0 YKPEIUIeHUs! OpauyHbIX OTHOIICHWH, BOCIIMTAHUS
HPABCTBEHHBIX HAayajl CEMbH, MOMYJIIPU3ALMH MHOTOJETHOCTH U T.A., IPU 3TOM CO-
XpaHss HE3aBUCUMOCTh LIEPKBHU OT FOCY/1apCTBa.

KpOMe TOro, BOIIPOCHI CEMEHUHOr0 ImpaBa 3aTParuBarOT KaXJ10ro 4CjIOBCKa, Xa-

! Hoeonoxckas T. A., Canosukos B. H. Ounocodekne mpobIeMsl corranbHO-ryManuTapaoro 3Hanus. CI16: CI16
I'Y UTMO, 2008. C. 206.
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PaKTEpU3YIOT €ro COIMAJIbHBIA CTaTyC, B CBSI3M C 4YeM, B HUX MPUCYTCTBYET Kak
YaCTHBIN, TaK W MYOJUYHBINA 3JIeMEHT. VICTOPUKO-TIOJUTHYECKUE MPOIECCHI, MPOUC-
XOJISIIHNE B TOCYJAPCTBE, HEU30EKHO HAKIIAILIBAIOT OTIIEYATOK U HA CEMBIO.

CemeliHoe TIpaBO HYKJA€TCsl B MPUCTATbHOM BHUMAHUM, C OJHOW CTOPOHBI, B
CBSI3U C HAJIMUKMEM B JaHHOU cepe OONBIIOro KOJMYECTBA CIOXKHOCTEH (HEmpou-
HOCTh Opaka, 3aTpyJHEHUS MPHU PEIICHUH MPOoOJIeM B MEXIYHAPOIHBIX Opakax, He-
JKEJIaHWEe COBPEMEHHBIX MOJIOJIBIX JIIOJIEH BCTymaTh B Opak u T.1.), @ C IPyroil — B
CBSI3U C HEOOXOJMMOCTBIO MPOTHO3UPOBAHUS PA3BUTHSI OOIIECTBA B LIETIOM.

N3ydyeHnne uctopuu MHCTUTYTA Opaka B ONpEEICHHbIM UICTOPUUECKUN TIEPUOJ
B Pa3HbIX I'OCYJAapCTBAX JACT BO3MOXHOCTb ONPEAENSATh MPUYMHBI COBPEMEHHBIX
npo0jeM B uccieayeMon chepe u aenartb BepHbIe MPOrHO3bI, YPGEKTUBHO peliaTh
BO3HUKAIOUIUE MPOOIIEMBI.

CoBpeMeHHOE COCTOsTHUE Hay4YHOU npoOsiemMbl. M3yuenuto npobdiem mo BOIpo-
Cy pa3BHUTHS MHCTUTYTA Opaka B HAYYHOU IOPHINYECKON JIUTEPAType YACIICTCS J0-
CTaTOYHO BHUMaHUA. Uepe3 NMpu3My BIUSHUS LIEPKOBHOIO MTpaBa Ha CBETCKOE U pac-
CMOTpPEH HWHCTUTYT Opaka B JOpeBOIIONMOHHON Poccum B mcciemoBanusax A. A.
Hopckoii. [IpoGiembl, BO3HUKAIONIUE B CBSI3U C OpauyHBIMH OTHOIICHHUSIMU JIUI] HE-
nmpaBoCiIaBHBIX KoH(eccuil ocBemieHsl M. B. AMOapitymoBbiM. VcTopuko-npaBoBoit
aHaJu3 OTeYeCcTBEHHOro OpauHoro mnpasa nposeneH E. B. bensaxosoit, O. I'. 3ybape-
Boi, A. I'. Cemamiko. OcoOEHHOCTH BOMPOCOB Opaka B 3apy0eKHOM 3aKOHOATENb-
cTBe paccMoTpeHbl B padotax, H. A. Kakoyposoii, C. B. Konocok, K. C. MarseeBo,
A. A. HoBocenoBoil. CpaBHUTENBHBIN aHAU3 OTAENIbHBIX aCIIEKTOB MHCTUTYTa Opaka
B Poccun u 3apyOexubix crpanax nposojwics E. B. Bepumnunoit, H. M. Tenenu-
Hoi, JI. B. TpommHoi. OJHAKO CHCTEMHOI'0 CPAaBHUTEIHLHOIO aHaIK3a MO BOMpocaM
MOHSITHS Opaka, ero 3aKII0YCHUS, PACTOPKECHUS ¥ IPU3HAHUS HEJCHCTBUTEIHHBIM 0
HACTOSIIIETO BPEMEHH HE MPOBOAMIOCH, YTO O0YCIIaBIMBAET O0BEKT, MPEAMET, IIEIb
Y 32/1a41 HACTOAILETO AUCCEPTAMOHHOI'O HCCIIEIOBAHUSI.

OOBEKTOM JAAaHHOTO MCCIENOBAHMS BBICTYMAET COBOKYMHOCTh OOIECTBEHHBIX
OTHOIIICHHH, CBS3aHHBIX C UHCTUTYTOM Opaka B XIX - Hayayie XX Beka B Poccuu u B

cTpaHax 3anaaHou EBporsbl.



[Ipeamer ucciieoBaHus - COBOKYITHOCTh HOPMATHUBHBIX MPABOBBIX aKTOB, pe-
TyJIUpOBaBIINX UHCTUTYT Opaka B XIX - nauane XX Beka B Poccum u B crpanax 3a-
nagHoN EBpoOmbI, a TakKe NPaKTHKA UX PEATM3ALIHH.

OcHoBHas 11e)1b PaOOTHI COCTOWT B BBISBIICHUH OCOOEHHOCTEH HHCTUTYTa Opa-
ka B XIX - Hadayie XX Beka B KOHTEKCTE U3MEHEHHUS KOHKPETHO-UCTOPUUECKON CH-
Tyaluu.

B cooTBeTcTBUUM C TaHHOM LIENbIO B UCCIEOBAHUM OBLIU MOCTaBJICHBI CIENY-
IOLIME 3a/1a4H:

- 1aTh TIOHATUE UHCTUTYTA Opaka B poccuiickoM mpaBe XIX - nagane XX Beka;

- BBISIBUTh UCTOUYHUKH, PETYIUPYIOIINE UHCTUTYT Opaka B POCCUIMCKOM MpaBe
XIX - nauane XX Beka;

- OIPEAENIUTh COAEp)KaHNe NHCTUTYTa Opaka B poccuiickom npase XIX - Haya-
je XX Beka;

- U3YYUTh PEryJIHpPOBaHUE 3aKIIOUYCHHs, PAaCTOpP)KEHUA Opaka M MpPU3HAHUSA
Opaka HeIeWCTBUTENBHBIM B poccuiickoM mpaBe XIX - mHauane XX Beka,

- IaTh NMOHATHE MHCTUTYTA Opaka B 3aKOHOJATENbCTBE cTpaH 3amanHoil EBpo-
el X1X - Hauane XX Beka,

- BBISIBUTh UCTOYHUKH, PETYIHUPYIONIME UHCTUTYT Opaka B 3aKOHO/JATEIhCTBE
ctpan 3anagHoi EBponsl XX - Hauane XX Beka,

- ONpENEeNuTh COoJlepKaHuEe MHCTUTYTa Opaka B 3aKOHOAATENIbCTBE CTpaH 3a-
nagHoit EBponel XIX - Hauane XX Beka,

- M3YYUTh PEryJIUPOBAHME 3AKIIOYEHHUS, PACTOPNKEHUS Opaka W MPU3HAHUA
Opaka HEIEMCTBUTENbHBIM B 3aKOHOAATENbCTBE cTpaH 3amanHod EBpomsr XIX -
Havasie XX BEKa,;

- CeNaTh CPaBHUTENIbHBIA AHAIN3 POCCHUMCKOrO 3aKOHOJATEIbCTBA U CTpPaH
3amannoit EBporbl, perynupyromero HHCTUTYT Opaka B XIX - Hagane XX Beka.

B merononoruueckom muiane pabora 6a3upyercs Ha COYETAHWW LMBHIM3AIU-
OHHOT'0 U (HOPMAIMOHHOTO MOAXOAO0B. VX nmpumMeHeHre mo3BOJIMIO, C OJHON CTOPO-
HBI, BBISIBUTh HEKME KOHCTAHTHBIE YEPThI, MPUCYIIUE MHCTUTYTY Opaka HE3aBHUCHUMO
OT CYHIECTBYIOILIEr0 rOCyJapCTBEHHOr0 U OOIIECTBEHHOTO CTPOs, C JIPyroil — ycra-

8



HOBUTb €r0 OCOOEHHOCTU, 00YCIIOBJIEHHbIE KOHKPETHO-UCTOPUUECKOHN cuTyaruen. B
OCHOBE HMCCJIEAOBAHUS JIEKUT U UCTOPUYECKUIN MOAXO/I, BKIFOYAIOMINN TPUHIIUI UC-
TOpU3Ma, YUEeT pe(IeKCUBHOr0 XapakTepa UCTOPUU U aHAJIU3 IPOLUIOro ¢ ABYX IO-
3UIUH (TTPOILTIOTO U COBPEMEHHOCTH).

Kak u B m000M Hay4YHOM WCCJIEIOBAaHWUH, B TUCCEPTAIMH MPUMEHSIIUCH TPa-
JTUIMOHHBIE OOIIEHAYyYHbIE NMPUEMbl MO3HAHUS (MHIYKIUS, ACAYKIUSA, CPAaBHECHHUE,
aHanu3, CUHTE3 U Jp.). Kpome Toro, mpuMEHsIIMCh TaKHe YaCTHO-HAYyYHBIE METO/IbI,
XapaKTEpHbIE I IOPUIUYECKON HAYKH, Kak (OpMalbHO-IOPUIUYECKUN U CpaBHU-
TEJIbHO-TIPAaBOBOM METOBI.

HoBusHa wuccrnenoBaHusi Omnpenensiercs TeM, YTO B JAUCCEPTAlMM IPOBEAECH
KOMIUIEKCHBIN CpaBHUTENbHBIA aHau3 3akoHojarenbcTBa XIX - Hauana XX Beka B
Poccun u B cTtpanax 3amanHoi EBponsl 1o Bompocam MoHATHS Opaka, ero 3aKitove-
HUS, PACTOPKECHUS U IPU3HAHUS HEJCHCTBUTEIIbHBIM.

Teopernueckas U MpakTHUECKasi 3HAUYUMOCTh Pa0OTHI 3aKJIFOYAETCS B yIIyOJie-
HUM TIPEICTABJICHHUS O OpavyHOM 3aKOHOJATENhCTBE. Pe3ynbTaThl UCCIeNOBaHUS MO-
T'yT OBITH WCIIOJIb30BaHbI B YUEOHOM TIPOIIeCCe IOPUIUIECKUX (PaKyIbTETOB BBICIITUX
Y CPEIHUX CHEUUAIBHBIX 3aBEICHUM.

HopmartusHo-mipaBoByto 0a3y uccienoBanus coctaBuin CeMeWHbIH KOJIEKC
Poccuiickonn ®enepaunu, YcCraB AyXOBHBIX KOHCUCTOpHM, ['paKIaHCKUK KOIEKC
Opannuu (Konekc Hamoneona), I'paxaanckoe ynoxenue I'epmanuu, Jlexkper BIIUK,
CHK PC®OCP «O rpaxaanckoMb Opake, 0 IeTAXb U O BEICHIM KHUI'b aKTOBB COCTO-
sHis, exkper BUUK u CHK ot 19.12.1917 r. «O pactopxxenuu Opaka», Koaekc 3a-
KOHOB 00 aKTax Irpa’kKJaHCKOTO COCTOSHUS, OpayHOM, CEMEWHOM U ONEKYHCKOM IIpa-
Be, [loctanoBnenune BIIMK ot 19.11.1926 «O BBenenuu B aeiictBue Kogekca 3ako-
HOB 0 Opake, CeMbe M OTEeKE» U WHbIE HOPMATUBHO-TIPABOBBIC AKTHI.

XPpOHOJIOTUYECKHUE PaMKHU PabOThl OXBATHIBAIOT MEPHO] ¢ Havana XX Beka ;10
40-x rogoB XX Beka.

Marucrepckast quccepTauusi COCTOUT U3 BBEAEHUS, TPEX TJIaB, 3aKIIOUYEHUS U

OouborpadUIecKoro Crmcka.



1 OBIIAS XAPAKTEPUCTUKA WHCTHUTYTA BPAKA B POCCHU-
CKOM ITPABE B XX — XIX BB.

1.1 IlonsATHE, ICTOYHUKH, COAEPKAHNE HHCTUTYTA Opaka

B nacrosiiee BpeMs onpeneneHue Opaka, HHCTUTYTa Opaka OTCYTCTBYET B 3a-
KOHOZAATENbCTBE, HO U3 MOJOKEHUN cTathu | CeMelHOro Kojaekca MOKHO BBIBECTH
npuU3HaKU (1O0OPOBOJIBHOCTH M PABEHCTBO IMPaB, PA3HOMOJIOCTh YYAaCTHUKOB (COIO3
MY>KYMHBI U JKCHIIMHBI)) U [eTu Opaka (pelIeHre CEMEHHBIX BOIPOCOB IO B3aUMHO-
My COIJIACHIO, BOCIIUTAHUE JIETEH, 3alIUTa AETe U HETPYJOCIOCOOHBIX YJIEHOB Ce-
Mb)°.

B XIX Beke 3akoHOAATENbCTBO O ceMmbe periameHtupoBain CBOJ 3aKOHOB
IPKJAHCKHUX, B KOTOPOM TakKe MOHATHE Opaka HEe ONpPenessiaoch.

B sTOT ucTOpHueckuii mepuoj cOXpaHWICA MOAXO0J K CYIIHOCTH Opaka, KOTO-
poiit ObuT y3akoHeH B Kuure Kopmueii - oduninanbHOM cOOpHUKE IIEPKOBHOTO MPaBa,
«HECMOTPsI HAa apXauYHOCTh JAPEBHUX z:e(bHHHuHﬁ»S.

Hecmorpss Ha 3T0, B yKa3aHHBIM IEPUOJ YUYEHBIC-IIPABOBEAbl BBICKA3bIBAJIU
CBOIO TOUKY 3pEHHUS Ha MOHATHE OpaKa U MOHSITHE MHCTUTYTa Opaka.

Tak, BpLHaromuiicss y4eHbli-topuct Toro Bpemenu I'. @. lllepmeHeBud cran
OJTHAM U3 NEPBBIX, KTO JaJl HAYYHOE omnpeneneHue Opaka, ykazaB B «YYeOHHKE pyc-
CKOTr0 TpaxkaaHcKoro npasa» 1907 roma, 4To TaKOBBIM SABJISIETCS «COIO3 MYXUYHHBI U
JKEHIIWHBI, C LEJBI0 COKUTEIBCTBA, OCHOBAHHBIM HAa B3aUMHOM COIVIAIIEHUU U 3a-
KJIFOYECHHBIN B YCTaHOBJIIEHHOU (1)opMe»4.

Hcxonsd u3 3T0ro onpeaeneHus, MOXHO CHENIaTh BbIBOJ O TOM, YTO IIPHU3HAKa-
MU Opaka sIBJIIETCS UX €uHAas 1IeNIb - COKUTEIBCTBO «HE TOJIBKO B CMBICIE (hU3nUe-

5
CKOM, HO WM HPAaBCTBCHHOM)» , a4 TAKIKC COBOKYIIHOCTb HCCKOJIBKHUX 0053aTEIBHBIX

% Cemeitnprit koxaekc Poccwiickoit @enepammu ot 29.12.1995 Ne 223-D3 // Cobpanune 3akoHOnaTenbcTBa PO. 1996.
Ne 1. Cr. 16.

¥ Moxosas T. A. CraHOBIICHHE 1 pa3BUTHE MHCTHUTYTa Opaka B 3aKoHoJarenbcTBe Poccuiickoii nmnepun XIX Beka
// Hayunas onekrpoHHas OuOnuoteka «Kubepnenunka» : odui. caiir. [Daekrponnsiii  pecypc] URL:
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
(mata obOpamienus : 24.02.2020).

‘T. ®. [MepmeneBrnd. Y4eOHUK PYycCKOTO IpaxkJaHcKoro mpasa (mo m3nanuio 1907 r.). M. : @upma «CITAPK»,
1995. C. 408.

°T. . HlepmeneBny. YueOHUK PYCCKOTO rpaxkJIaHCKoro mpasa (mo mzganuio 1907 r.). M. : ®dupma «CITAPK»,
1995. C. 408.
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yCIIOBUM, a UMEHHO (opMa, CTPOr0 YCTAHOBJIEHHAs 3aKOHOM, B3aMMHOE COTIJIacHe
OpadyroIUXCA.

CornacHo ydyeOHUKY 1iepkoBHOro mnpasa 1913 roma H. CyBopoBa Opak mpen-
CTaBJISLT CO00M «0Opa3 TaMHCTBEHHOTO coro3a Xpwucta ¢ Ero 1mepkoBbto, €CTh TaWH-
CTBO, COCIMHSIOIIEE MY>Ka U JKEHY IS MOJIOr0 HEAEIMMOro OOIIEHUs KU3HU U HU3-
BOJISIIIECE HA HUX Aapbl boxxuen 6J'IaFOI[aTI/I>>6.

W3 onpenenenuss MHCTUTYTa Opaka, BCTPEYAIOIIETOCsl B HAYYHOM JINTEpaType,
CJEIYET, YTO JIEMEHTHI IAHHOT'O IPABOBOI'0 MHCTUTYTA - 3aKJIFOYEHHUE, PEKPALLICHUE
6paka ¥ IPH3HAHHUE €ro HENCHCTBUTEIBHBIM . Takoil BHIBOI BBITEKACT M3 HS(HHH-
L1, KOTOPBIE XapaKTEpU3yIOT JAHHBIM MMPABOBOW MHCTUTYT KaK CUCTEMY IPABOBBIX
HOpPM, KOTOpbIE€ PErJIaMEHTUPYIOT MPAaBOOTHOILIECHHUS B YacTH COBEpIIEHHUs Opaka,
pacTopxeHusi Opaka U NpU3HAHUS HEAEHCTBUTEIbHBIM.

Takum o0pa3zoM, Ha OCHOBE MPEICTABICHHBIX ONPEAEICHU aBTOP HACTOSIIEH
padoThI MpeAJIaraeT BHIBECTH CIEAYIOIIEE MOHATUE UHCTUTYTa Opaka: COBOKYITHOCTh
HOPM, PETYIHPYIONIUX OTHOIICHUS MYKYWHBI M >KCHIIHUHBI, 3aKIIOUUBIIMX JOOPO-
BOJILHO U 10 B3aUMHOMY COTJIaCHIO B YCTAHOBJICHHOHN (popMe CorJIalleHHe O co3/a-
HUU CEMBH, a TAK)KE MO PACTOPKEHUIO TAKOTO COTJIALIEHUS U IPU3HAHMIO €ro Heleu-
CTBUTEIIbHBIM.

BHyTpucemelinbie napTHEpCKUE OTHOIIEHUS 10 camoil OKTAOPHCKOM peBOIIIO-
uuu 1917 roga peryaupoBaiMCh 3aKOHOM Kak MOJHOE MOJAYMHEHHE JKEHITUHBI MY K-
YMHE KaK TJlaBe CEMbH, jKeHa 00si3aHa Obla MOYUTATh U CIYLIAThCS MYXKa, IPYyTUMU
CJIOBaMH, BJIACThb MYy>Ka HaJl ’KEHOU B CEMbE OblJIa HEOTPAHUYEHHOM.

Ha perynupoBanue nHctutyta Opaka B XI1X Beke OKa3bIBaOCh BIUSHUE KaK
CO CTOPOHBI I'OCY/IapCTBa, TAK U CO CTOPOHBI PEIUTHO3HOr0 coodecTBa. [lenenue Ha
PEUTHO3HBIN U CBETCKUN Opak HA4yaioch B CBSA3HM C HEOOXOAMMOCTBIO MPOU3BOIUTH
OpakocodeTaHue JIt0/IeH, MPUHAICKAIINX K pa3HbIM BEPOUCIIOBEAAHUSM WJIU aTeH-

8
ctoB”. Bmiote 1o 1917 roaa Pycckas [IpaBocinaBHas L{epkoBb sIBIsJIaCh 4acThIO TOC-

6 CyBopos H. YueOnuk uepkoHoro mpasa. M. : A.A. Kapues, 1913. C. 535.
’ bepas . O. Pa3sutue uncrutyra Opaka B Poccun // AkryanbHble npo0ieMsl npaBa: Marepuaisl 1V MexayHa-
ponHO¥ HaydHO# KoH(pepeHnu. M.: Byku-Benn, 2015. C. 162.
8 Kapuesa JI. B. CembeBenenue : yaueOHO-MeToamdeckoe nocodue. Kazans : KI'VKU, 2013. C. 124.
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yIapCTBEHHOI'0 MEXaHM3Ma M OCYIIECTBIIsJIa BaXXHEHIINE TOCYAapCTBEHHBIC (PYHK-
mun’. OHa uMena CJIIO)KHYIO0, CXOXYI0 CO CBETCKOU, Pa3BETBICHHYIO CTPYKTYPY a/l-
MUHHCTPATUBHO-TEPPUTOPUAIIBHOIO yrpasieHus. B mectHoM ynpasnenue PIIL] Ha
npotrsbkeHun X1X Beka ycunupaniach poib CBATOro CI/IHOI[alo.

K cepenune XVII Beka mexay rocyiapcTBOM M IEPKOBbIO OOHAPYKUIIOCH
«HECOBIAJCHNE MHTEPECOB» —, KOTOPOE MPOSIBHIOCH BO BCE YBEIMUMBAOMIEMCS HA
nporsbkeHur XIX Beka NOAYMHEHUM JYyXOBEHCTBA BJIACTHM TOCYIApCTBA. Takoro
BMEIIIATENIbCTBA YAAIOCh M30€KaTh TOJBKO BOIPOCAM BEPOYUCHHS U MPABOOTHOIIIE-
HUSM, KOTOpBI€ PEryJMpOBaj0 ILEPKOBHOE MPABO, HANPUMEP, PETUCTpALUST aKTOB
IPaKIAHCKOTO COCTOSIHUS M B IICJIOM OpavyHO-CeMEHHBbIE OTHOIICHHS -. B Hay4yHOU
JUTEpaType TaKOW OMBIT MPABOBOI0 PETYJIUPOBAHUS MHCTUTYTa Opaka OIICHUBAETCS
MOJIOKUTEIBHO, TaK Kak 00€CTIeUnBaET COIMAIbHYIO CTAOMIBLHOCTD B o6wecrse’®.

OTteuecTBEHHBIE UCCIIEAOBATENN CXOIATCS BO MHEHUH, 4To B XIX Beke Opau-
HO-CEMEHHBIE OTHOILICHUS MOABEPTAINCH IBOMHOMY PEryJIHMPOBAHUIO, KAK CO CTOPO-
HBI [IEPKBH €€ 3aKOHaMU, TaK U CO CTOPOHBI TOCYIapCTBa, HOPpMaMU CBETCKOIO MpaBa,
HO WX B3I[JIS[] HA CTENEHb BIUSHHS KaXXJOr0 M3 ATUX COLUAJIbHBIX HHCTUTYTOB
(IlepxBu u rocynapcTBa) Ha Opak HeonuHAKOB. COryiacHO OJHOW TOYKE 3pEHUs, B pe-
3yabTare nosutuky [lerpa | cBeTckas BiaacTh MOMAYMHMIIA IIEPKOBb, B PE3YJIbTATE Ue-
ro ObUIO MPHUHSATO MHOTO HOPMATUBHBIX aKTOB, B YaCTHOCTH, IepBblid ToM CBoja 3a-
KOHOB I‘pa)K)IaHCKI/IXM. [{epkoBb B IESAX YKPEIUICHUSI MEKI'OCY/IapCTBEHHBIX CBS3EH
Poccun u ctpan 3amana nomkHa OblIa OTKAa3aThCs OT 3alpeTa Opaka MEXay MpaBo-

15
CJIaBHBIM M HCIIPABOCJIABHBIM

9 o Ny
Hopckast A. A. BiusiHUE 1IepKOBHO-TIPABOBBIX HOPM Ha Pa3BUTHE OTpPACiICl POCCHICKOTO MpaBa : MOHOTpadusl.
CIIb. : Acrepuos, 2007. C. 16.
10 .
Cemamko A. I'. Bpauno-cemelinbie otHoweHust B Poccuun B XIX Beke: mpaBoBble OCHOBBI peaM3aliy LIEPKOBBIO
JIeTIErMPOBAaHHBIX el mosiHoMounii // Mononoit yuensiid. 2015. Nel5. C. 469.

CragaukoB A. B. B3auMooTHOIIEHHS TOCYIapCcTBa, IIEPKBH M OOIIECTBA B PYCCKOM MOTUTHYSCKON M MIPaBOBON

MBICTTH BTOpO# ToNoBUHBI XIV — mepBoii moosuHEl X VII BekoB: aBToped. mucc... JOKT. ropu. Hayk.. M., 2007. C. 26.

2 Cemamko A. T. Bpauno-cemeiinbie oTHomeHus B Poccun B XIX Beke: mpaBoBbIE OCHOBBI Pealu3alluil [EPKOBBIO
JICNICTUPOBAHHBIX el motHoMounit / Monojo# yaensriid. 2015. Nel5. C. 469.

" Tam xe. C. 469.

“ Moxogas T. A. CraHoBIeHHe U pa3BUTHE MHCTUTYTa Opaka B 3akoHojaresbeTBe Poccuiickoit nMmnepun XIX Beka
/I Hay4nas oanexktpoHHas Oubnmuoreka «KubepneHunka» : odwuu. caidt. [Inekrponssii pecypc] URL:
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
(mata obOpamienus : 24.02.2020).

© AwmbapuymoB U. B. TIpobnemsr u komnu3un Opadnoro npaa Poccuiickoit mmnepuu (konen XIX — Havano XX
Beka) /| Xpucruanckoe urenne. Ne 1. 2013. C. 48.
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[IpuBeprKeHIIbl BTOPOI MO3UIIMU OTMeUaloT Hanmuuue B Poccun 1o Hagama XX
BEKa TOJILKO IIEPKOBHOTO Opaka M, COOTBETCTBEHHO, PETyJUPOBAHHE IEPKOBHBIM
OpadHbIM 3aKOHOJIATEJILCTBOM C YU4E€TOM MPUHAJICKHOCTH K ONpeIeIeHHON KoHpec-
cuu. B cioydae cMemaHHOTO Opaka OMH W3 CYNMPYroB MPUHUMAJ BEPOWCIIOBEIAHNE
I[pYFOFOlG. Caerckoro 6paka B Poccuiickoii uMmiepun He CyIECTBOBAJIO, U, XOTsI Opa-
KM MY XpUCTHAaHAMHM 3aKIIFOYAINCh IO 00psaaM UX IIEPKBEH, B TO JKE€ BpEeMs CO-
OJIFOJATMCh ¥ HOPMBI TPaXKIaHCKOrO 3aKOHOAATeNbCcTBA. [Ipu HeXpucTHaHCKUX Opa-
KaX, Kak ykazaHo B CBOjie 3aKOHOB T'pa)KJaHCKUX, BCTyIaTh B Opak MOXKHO IO TIpa-
BUJIaM U OOBIYAsiM CBOETO BEPOMCIIOBEJAHHUS, MIPU ITOM CBETCKHUE 3aKOHBI HE MOTJIU
OBITH K JJAHHBIM JIUIIAM npnmeHeHm”.

['paxxnanckoe 3aKOHOATENBCTBO, Kacaromieecs OpauyHbIX OTHOIICHUH, 110 MHE-
HUI0O MHOTUX OTEYECTBEHHBIX MPABOBEIIOB, COCTOSIO U3 HECKOJBKUX Pa3/ieIOB TOMa
10 CBona 3aKOHOB18, a UMCHHO:

- «O coroze OpagHOM Y,

- «O coro3e poauTee U IeTel U COH3€ POJICTBEHHOM Y,

- «O0 omeke U MOMEYHUTEIIBCTBE B TOPSJIKE CEMEHCTBEHHOMY.

I{lepkoBHOE 3aKOHOJATEIBLCTBO paccMaTpUBAeMOW OO0JIACTH OCHOBBIBAJIOCH Ha
PETUTHO3HBIX MUChbMEHHBIX HCTOYHHUKAX, OCHOBHBIMH M3 KOTOPBIX OBLIH:

- 3akoH boxuii;

- JIyXOBHBIN PETJIAMEHT;

- Yka3bl u onpenenenusi Cesroro CuHOIA.

B cnenumansHO# nuTepaType OTMEUAaeTCsl HAJIMYUE HETaTHBHBIX MOCIEICTBUN
JUTSI CEMEMHBIX MTPABOOTHOIICHUH, BRI3BAHHBIX X OJHOBPEMEHHBIM MTPABOBBIM PETY-
JUPOBAHUEM OJIHOBPEMEHHO TOCYJApPCTBEHHBIM M IEPKOBHBIM 3aKOHOJATEIbCTBA-
mu'®,

Taxkum obGpa3zoM, Opak B IOPEBOJIIOIMOHHOM 3aKOHOAATEIBCTBE I XPUCTHAH

1 Bepas 1. O. Pa3sutne uactutyra Opaka B Poccun // AxtyanpHbIe Tpo0iaeMbl ipaBa: MaTepuainsl [V MexayHap.
Hayd. KoH(. (T. Mocksa, HOs10pb 2015 1.). M.: Bykn-Bemu, 2015. C. 162-165.

o AmbapuymoB U. B. IIpoGnemsl n xomnmn3un OpauHoro mpasa Poccuiickoit umneprnn (kouery XIX — nagago XX
Beka) // Xpuctuanckoe utenne. Ne 1. 2013. C. 40.

18 .

Cemamko A. I'. Bpauno-cemelinsle oTHomeHus B Poccun B XIX Beke: MpaBOBbIE OCHOBBI peaTU3alMK LEPKOBBIO

JIENIETUPOBAHHBIX eif momHoMounii // Momnomow yuensrit. 2015. Nel5. C. 467.

" Tam xe. 469.

13



PEryJIMPOBAJICA TPAXKAAHCKUM 3aKOHOJATEILCTBOM MOCPEICTBOM CCHUIKH Ha IIEPKOB-
HbIC 3aKOHBI U [[epKOBBIO MOCPEACTBOM HOPM, COJEPKAIIUXCSA B IIEPKOBHBIX JIOKY-
MEHTaXx, a JUIsl APYruxX KoHPeCcCuil — TOIbKO UX LIEPKOBHBIMU 00psIaMH.

CrnenoBaTenbHO, BCE€ UCTOUHUKH OpayHoro npasa B Poccuiickoit umnepun XI1X
BEKa MOKHO pa3/IelIuTh Ha JBa OJIOKA: IEPKOBHBIE (ITPaBOCIABHbBIE) U TOCYJAPCTBEH-
Hble. 3aKOHOMATEIHCTBO B JIAHHOW OOJACTH «HOCUJIO CMEIIAHHBIN, IEPKOBHO-
CBETCKUU XapaKTep»ZO.

Bce ncTouHuk# 11epKOBHOTO MpaBa ObUIM NIEpEeUrciIeHbl B cTathe 6 YcraBa ay-
XOBHBIX KOHCUCTOpHUiA 1841 roz{a21:

- 3akoH boxui, npennoxennsii B CesieHHOM [Iucanumy;

- KaHOHbI WK npasuia CeATbix AnocTtonoB, CeaTteix Beenenckux u Ilomect-
HbIX Co00poB u CBsAThIX OTIIOB;

- JIyXOBHBIM pETJaMEHT M IOCIEAOBABIIME 32 HUM BpIcOYalIMe yKas3bl U
onpenenenusi CBATOro Cunona®.

JlanHbpiii TIepedeHpb BIUIOTH A0 1917 roma ocTtaBajcss HEM3MEHHBIM, YTO TIOJI-
TBepkaaercs (hakToMm 3akperuieHus B Havane XX Beka B mpoekte LlepkoBHoro cy-
NeOHMKA CIHUCKA PEIMTHO3HBIX aKTOB JJISl PETYIMPOBAHUS MTOBEIOMCTBEHHBIX «IIep-
KOBHO-CYJIEOHBIM MECTAM U JTUIIAM).

B ykazaHHOM TpOEKTe LEPKOBHOTO JOKYMEHTa ObLIO PEKOMEHIOBAHO PYKO-
BOJICTBOBAThCA 3aKOHOM boxbuM, «y3akoHeHusiM Pycckoi [lomectHol LlepkBu» u
«o0mMMHu 3akoHaMHu Poccuiickoil ummnepun», TO €CT TpaxAaHCKUMHU 3aKOHAMH .
OnHaKoO HETPYAHO 3aMETUTh, YTO B JAHHOM IMEPEYHE OTCYTCTBYIOT J[yXOBHBIUA pe-
[JIAMEHT W TMOCJE0BaBIlINe 3a HUM Bpicoualiue yka3bl U omnpezaeneHus: CBATOro
Cunopna. ABTOp HacTosmel paboOThl CUMTAET, YTO HEBKIIOUEHHE B YKa3aHHBINA MPO-

CKT JaHHBIX NCPKOBHBIX dKTOB HGCJ'Iy‘-IElfIHO.

20 Cemaniko A. T. Bpauno-cemeiinble oTHOLEHUs B Poccun B XIX Beke: paBoOBbIE OCHOBBI pealIU3alii LIEPKOBBIO
JICNIETUPOBAHHBIX el motHoMouui // Momnonow yuensiit. 2015. Nel5. C. 467.

2 Hopckast A. A. BausHue 11epkOBHO-ITPaBOBEIX HOPM Ha Pa3BHTHE OTPACiel POCCHICKOTO MpaBa : MOHOTrpadus.
CII6.: ActepuoH, 2007. C. 16.

*? Cemamko A. T Bpauno-cemelinbie otHoweHus B Poccun B XIX Beke: MpaBoBble OCHOBBI PEAIM3ALMU LEPKOBBIO
JIeNIETUPOBaHHBIX eif momHoMounit / Monomo#t yaensiit. 2015. Nel5. C. 467.

2 Hopckas A. A. DBoumoiysi MecTa KaHOHMYeCKOTro (IIEpKOBHOTO) IpaBa B cucteMe npasa Poccnu // IOpucnpynes-
must. 2010. Ne 2. C. 40.
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VYcraB yXOBHBIX KOHCHCTOPUN Ha3bIBajl MCTOYHHUKOM IpPaBa TAKKE «YCTaBBI
rpaskIaHCKHe» . Kak BbIIIe OTMEYal aBTOp HACTOSIIEH paboThl, K TAKOBBIM OTHOCH-
jack kHUTa neppas CBoAa 3aKOHOB Fpa)KI[aHCKI/IXZS

HccnenoBarenu pocCUHCKOro OpavyHOro mpaBa OOpalaloT BHUMAaHHUE Ha OCO-
OCHHOCTh ceMmeitHoro 3akoHogaTenbcTBa XIX Beka, BBHITEKAIOMIEH W3 MPOBOIAMMOU
roCyJapCTBOM MOJUTUKU BEPOTEPIMMOCTH, CBSI3aHHYIO C 3aKIIFOYEHUEM MEKKOH-
deccuoHabHBIX OpakoB. Takue Opakyd HE TOMBKO HE 3amlpeniainuch, HO U MOOMIPS-
JIUCh, TIPU YCJIOBUM COXPAHEHHSI CBOEHW BEphbl NMPABOCIABHBIM CYNPYIOM, YTO MOJ-
KPEIUIsUIOCh MHUCbMEHHBIM OO0€IIaHHeM BOCIMTATh JIETeH OT 3TOro Opaka B MpaBo-
CJIaBHOM Bepe%.

[IpaBocnaBHbie Bcerga ObUIM OONBIIMHCTBOM B Poccuiickoit ummepun. Ilo
ouIIMATIbLHBIM TaHHBIM Tiepenucu 1897 roga 101t NpaBOCIABHBIX COCTABIISIA TOYTH
70 % (Tounee 69,3 %), mycynbman — 11,1 %, katonukoB — 9,1 %, nynees — 4,2 %*.
B cBsi31 ¢ OBICTPBIM IPUPOCTOM HACETECHHUS B HEMIPABOCIABHBIX PErMoHax (JIFOTEpaH-
ckass OunnsHaus, katonnueckas [lonbma u T.4.) K 1914 rogy npousonuio cokparie-
HUE JIOJIM TIPABOCJIABHBIX B OOIEW YHMCIEHHOCTH HaceneHusi Poccuiickoit ummepuu
10 98 mutH. yenoBek u3 178 mutH. yenoBek ob1ei ynciaenHoctu (okoio 60 % Hacemne-
rnst)”°. Takoil BBICOKHIT IOKA3aTeNb COKPALICHHMS YMCICHHOCTH [PABOCIABHBIX BbI-
3bIBAJ HEOOXOUMOCTh Pa3padOTKU HOBOI'O IPa)AaHCKOI0 3aKOHO/AATENbCTBA B cde-
pe ceMeHHBIX MTPaBOOTHOIICHUHM, KOTOPOE YPEryJIupoBaio 3aK/IF0UeHHUE OpakoB MEX-
1y mpeacTaButensiMu pasHoi Bepbl. [1o atomy nmoBony Bech XIX Bek B HernacHom

29
Komurere Benach AUCKYCCHA O H€O6XOI[I/IMOCTI/I COCTaBJICHHUA 3aKOHa O 6pa1<ax .

% YeTaB AyXOBHBIX KOHCHCTOPHUH : M3 topuctoB o pea. . B. JluBanosa. Caukr-IlerepOypr, 1871 // Ilpe3u-
nentckas oubnanoreka umenu b.H.EnbiuHa : oduir. caitr. [Dnekrpounsiii pecype] . https://www.prlib.ru/item/459901
(mata obpamenus : 04.03.2020).

Moxosas T. A. CraHoBJIeHIE U pa3BUTHE HHCTUTYTa Opaka B 3akoHoAaTenbeTBe Poccuiickoit mmmeprn XIX Beka
/" Hayunast onekrpoHHas OubOnuorteka «KubepnennHka» : odun. caiit. [OnextponHnbiii  pecypc] URL:
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
(mata obpamienus : 24.02.2020).

2% Cemamko A. T. Bpauno-cemeitnbie oTHOIIEeHUs: B Poccun B XIX Beke: mpaBOBbIE OCHOBBI PEANTU3ALNAN LEPKOBBIO
JICNIETUPOBAHHBIX eif motHoMounii // Momnonowt yuensiit. 2015. Nel5. C. 467.

7 Yemanosa JA.M., Muxaiinos A.1O. Vcnam 1 npaBociaBue B HO3JHEUMIIEPCKOM Poccun: HHCTUTYTHI M COLIMATBHO-
MpaBoOBO# cTaryc (Ha mpuMepe Bonro-Ypanbsckoro peruona). Kazans: 3, 2014. C. 18.

?8 Yemanosa JI.M., Muxaiinos A.1O. Hcram u MPaBOCIIABUE B MO3AHEUMIIEPCKON POCCHH: HHCTUTYTBI U COLIMATIBHO-
IpaBoOBOM cTaryc (Ha mpumepe Bonro-Ypansckoro peruona). Kazans: 3, 2014. C. 18.

%% Cemamko A. T Bpauno-cemelinbie otHowmeHus B Poccun B XIX Beke: MpaBoBbIE OCHOBBI PEAIM3ALIUN LEPKOBBIO
JIeNIeTHPOBAaHHBIX eif motHoMounit // Momnomo#t yaensiit. 2015. Ne 15. C. 467.
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3HamMeHuThId poccuiickuii npaBoBen M.A. TIokpoBCkHil MHcall, YTO YCTAHOBJICHUE
CUCTEMBI T'PaXJTAHCKOr0 Opaka HHUBEIHUPOBAIO LTI P CEPbE3HBIX OIPAHUYECHUN
Opaka U IpUBOJIWIO K €IMHCTBY U YIOPSIOYEHHUIO IPaKIaHCKO-IIPaBOBOW pErucTpa-
1 OpakoB, pa3dpPOCAHHON MO METPUYECKUM KHHUTaM JTYXOBEHCTBA Pa3HbBIX HCIOBE-
HaHHﬁSO.
['pannno3nas paboTta mo cucremaruzanuu Oosee 53-X ThICSU pa3pO3HEHHBIX
«y3aKOHEHHMN», IeWCcTBOBaBIIMX B Poccuiickor Kmnepuuw, mom pykoOBOJACTBOM
M.M. Cnepanckoro Obla 3aBepiieHa Kk Hadany 1832 roga B Buae «IlomHoro cobpa-
HUS 3aKOHOB Pocculickoi I/IMHepI/II/I>>31. Bce nefictByromniue akThl B chepe ceMeHHbIX
NPABOOTHOIIEHUH ObUIM CHUCTEMAaTU3UPOBAaHbI M BKIIOUEHBI B 25-i1 TOM 3TOro usja-
HUS .

VY poccuiickux NOJJJaHHBIX UMeNlach 00A3aHHOCTb, 3aKperyieHHas eue [letpom
I B Manudecre ot 17 mapra 1728 rona «O Habmogenun CuHopay, yTo0 mpaBocCiiaB-
HbI€ XpUCTUAHE COXpaHsUIM 3aKOH BoKuil 1 epKOBHOE MpEaHue. ..», 3HaTh 3TU HC-
TOYHUKH

Takum o6pazom, B paccmaTpuBaemblii mepuoa A0 1917 roga uHCTUTYT Opaka

perynupoBan X Tom CBoma 3akonoB Poccuiickoit imniepun, BoOpaBiuii B ce0si Bce
MMEBIIIMECS HA TOT MOMEHT BPEMEHU NPABOBBIE aKThl, - ICTOYHUK CBETCKOrO MpaBa,
JlyxoBHbIi periameHT 1721 roga — HICTOYHHUK LEPKOBHOIO MpaBa, KOTOPHIH, B CBOKO
ouepenb, Ipeajarajgl B BOIpocax Opaka OpPUEHTHUPOBATHCS HA YKa3bl POCCUHCKOIO
NwmnepaTtopa, nuceMenHble onpeaenenus Casaredmero Cunona, 3akon boxuit (Be-
POYUHUTENIbHBIE OCHOBBI NPAaBOCIaBHsl), M3/laHHble [epKOBBIO MUCHMEHHbBIE ONpeEse-
JIEHUS - 3aKOHBI WIM IIPAaBUJIA CBATBIX AIOCTONOB, CBATHIX Bceenmenckux n [lomect-
HbIX COOOpOB U CBSATHIX OTIIOB.

['ocynmapcTBO nenano MOMBITKA BBEACHHS TPAKIAHCKOT0 Opaka W pa3Boja mpH

9TOM COXpaHAA CTApPbIC YCTOH, TAKHNM 06p2130M, BOIIpOCaMH CEMEHMHOro IIpaBa 3aHH-

30 o
[Moxposckuit Y. A. OcHoBHBIE IPOOIEMBI 'paskaaHckoro mpasa. M. : Craryr, 2001. C. 135.
31 Koman C.B. M.M. CnepaHckuii 1 CHCTeMaTH3aIsl 3aKOHOATEIbCTBA: M3 TBOPUECKOTO Hacieaus // Poccuiickuit
topuaudeckuii xypHai. 2014, Ne 4. C. 67.
32 N
Cemamiko A. I'. Bpauno-cemetlinbie oTHomeHust B Poccun B XIX Beke: mpaBoBble OCHOBBI PeaiM3allii IEePKOBBIO
JICNIETUPOBAHHbBIX eif motHoMounii // Mosnomoi yuensiit. 2015. Nel5. C. 467.
3 Hopckas A. A. BiausHue 1epKOBHO-ITPaBOBBIX HOPM Ha Pa3BHTHE OTpaciell POCCHUICKOro IpaBa : MOHOTpadHsL.
CII6.: Actepuos, 2007. C. 16.
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Majuch U [{epkoBb, U TOCY1apCTBO, IPU ATOM UX IOPUCIUKIINS ObLJIa HECKOJIBKO pas-
MBITOI".

[TepenoMHbIM MOMEHTOM [Jisi cpephl CEMEHHOro MnpaBa CTaldu PEBOIOLUOH-
uble coObITHs 1917 roma. Kak u Bce ocTanbHbIe 001aCTH OOIIECTBEHHON KU3HH, OHA
Takke Obu1a pe)opMUpOBaHA.

B nepByto ouepens 3To nposiBUIOCHh B M3nanuu B iekabpe 1917 rona Jlekperon
«O TpaxmaaHCcKoOM Opake, 0 ACTSIX U BEJEHUU KHUT aKTOB cocTosHI» > 1 «O pacrop-
KEHUU 6pa1<a»36. [lepBbIM akTOM OBLJI OTMEHEH ILIEPKOBHBIA Opak M BBEIEH €IIMH-
CTBEHHO MPU3HABAEMbIN IpakJIaHCKUI Opak, 3aKJIIOUEHHBIH B TOCYJIaPCTBEHHBIX Op-
raHax. Haymo ornars 10KHOE HOBOM BJIACTH B TOM, UTO OHA HE MpHUJajia YKa3aHHOMY
aKTy OOpaTHYIO CWIY, M 3aKJIIOUEHHBIE JO €ro MPUHATHS IEPKOBHBIC Opaku cUUTa-
JIUCh JEUCTBUTENBHBIMU. BTOpPBIM akTOM OBbUT pelIeHbI MPOLIEAYPHBIE BOIIPOCHI pac-
TOP>KEHUSI OpayHbIX y3: OpraHamu, YIOJHOMOYEHHBIMU Ha PACCMOTPEHUE TaKUX e,
CTaJu MECTHBIE CyJbl (KOorjaa pa3Boja TpeOyeT oiuH U3 cynpyroB), U opransl 3AIC
(o cormacuro 000wmX).

IIpaBoBOM aKT, PErIAMEHTUPYIOLINN BCE aCIIEKThl CEMENWHBIX OTHOLICHUN, WU
BO BCSIKOM CiTy4ae, OOJIBIIMHCTBO M3 HUX, BIIEPBBIC MOSBUICA B COBETCKOW MCTOPHUH
16 cents6psa 1918 rona, korna Ha 3acenanuu BIIUK PCOCP 6b11 npunst «Kogekc
3aKOHOB 00 aKTax TIPakKJIaHCKOr'0 COCTOSIHUS, OpauyHOM, CEMEHHOM M OINEKYHCKOM
HpaBe»37. @DaKTUYECKU BIIEPBBIE B OTEYECTBEHHOW MCTOPUU CEMEMHOE IMPABO BbIJIE-
JUJIOCh B CaMOCTOSITETIbHYIO OTpaciib. MHOTMMU POCCUHUCKHMU HCCIEIOBATEIISIMU
JAHHOW OTpaciii OTMEUAETCs, YTO JAHHBIM (PaKT JAelaeT OYEBUJIHBIM TO OTPOMHOE
3Ha4Y€HUE, KOTOPOE PYKOBOAUTEIM COBETCKOr'0 TrOCyJapcTBa MpHaaBaliud CEMEHHOMN

38
CTOPOHEC KHU3HU O6HleCTBa . Ha ocHoBe IICPCUYNCIICHHBIX 3aKOHOJATCJ/IbHBIX AKTOB

# Hdopckas A. A. BiusiHue 1epKOBHO-IIPaBOBBIX HOPM Ha pa3BHTHE OTPACieil POCCHHCKOTO IpaBa :MOHOTpadus
CII6.: Actepuon, 2007. 158 c.

3 Hexper BUUK, CHK PCOCP ot 18.12.1917 «O rpaxkgaHnckomMb Opake, 0 ACTAXBb U O BEICHIN KHUT'h aKTOBH CO-
crosHi // T'azera Bpemernoro Pabodero u Kpectestackoro IpaButenscta. 1917. Ne 37,

36 Hexper BLIIMK u CHK ot 19.12.1917 «O pacropsxenun O6paka» // Cobpanue y3akoHeHHil U pacniopsukenuit Pabo-
yero u Kpecrbstackoro npaButensctsa PCOCP. 1917. Ne 10. Cr. 152.

%7 Kozeke 3aKkOHOB 06 aKTax IpaIaHCKOro COCTOSIHHS, OPAauHOM, CeMeHHOM M omekyHckoM mpase // CoGpaHue
y3aKOHEHUH u pacnopspkenuit Pabouero u Kpectosinckoro npasureibctsa PCOCP. 1918. Ne 76 — 77. Cr. 818.

3 Pymeixk O. W. DBomrornmst MHCTUTYTa Opaka B COBETCKOM ceMeitHoM mpase (1917-1996 rr.) : aBroped. muc...
KaHJ. opun. Hayk : 12.00.01. U3gatensctBo Hikeropoackoit akagemun MBJL Pocenn, 2015. C. 25.
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OBUT MOCTPOEH MPHUHIIUIIMAIBHO HOBBIM MHCTUTYT Opaka, KOTOpbIA TeM HE MEHee B
MOJIHOM 00bEME HE BOCIIPUHSI COBETCKUE KOJICKTUBUCTCKUE MPUHIIUIIBI, 2 OCHOBBI-
BaJicd Ha 0aze MPUHILIUIIOB 6yp)I(yaBHO-I[eMOKpaTI/I‘-IeCKI/IXSQ, YTO caMo Mo cede He
IPOTUBOPEUUIIO UACOJIOTMU HOBOTO T'OCYJapCTBa, TaK KaK BO3MOKHOCTh MPUMEHE-
HUsL Oyp>Kya3HOTo MpaBa B XOJ€ MOCTPOCHUSI KOMMYHUCTUYECKOrO 0011ecTBa 000cC-
HOBbIBaach U pomyckanack K. Mapkcom u B.1. JlennubIM™.

[TepBoiii cemerinbiii kogekc PCOCP 1918 roga BeI3Basl MEXAYHAPOIHBIN PE30-
HAHC, TaK Kak BIEpBbIe 0003HAUMJI Opak KaK «COI03 Tejla U Iy BMECTO COH03a
MMYIIECTBa» ~ M IPOBO3IIIAIIACT PeaibHOE PABHOMPABHE IIOJIOB, YeM KOPEHHBIM 00-
pPa3oM MOMEHSJI MOAXO0/ K MPAaBOBOMY PETYJIMPOBAHUIO OpayHO-CEMEMHBIX OTHOLIE-
HUi .

B 20-e roast XX Beka B chepe ceMeHOro npaBa HaKOMWIKUCH MPOOJIEMBI, pe-
IIEHUE KOTOPBIX TPEOOBAJIO HOBOTO 3aKOHOJATEILHOTO PETYJIUPOBAHUS, B YaCTHO-
CTH, pacCIpOCTpaHEHUE HE3APETHUCTPUPOBAHHBIX COXKUTEIBCTB, JAeMOrpauiecKas
JTUCTIPOTIOPIIHSI COOTHOIIIEHUS TTOJIOB, 0OYCIIOBJICHHAS] MPONISAINTUMA BOWHAMH U pe-
Bonmoruert. Kpome Toro, B cuiny 3akpemienHoro Koaexcom 1918 roma mpunnuma
pa3ebHOCTH UMYIIECTBA CYNPYTroOB, 3HAYUTEIBHOE YUCIIO KEHIIUH-IOMOXO03SIEK, Y
KOTOPBIX CBOM COOCTBEHHBIE JJOXO/bl OTCYTCTBOBAJIU, OCTaBajoch HU ¢ yeM. [locie
JUTUTEIFHON TOATOTOBKHM M OYPHBIX O0CYXKIAEHUN ¢ Yy4aCTHEM BUIHBIX TMOJIUTHUECKUX
nesiTeNield B COBETCKYIO ITPaBOBYIO CHCTEMY ObLIT BKJIIOUEH HOBBINM Kojekc 3akOHOB 0
opaxe, cembe u oreke PCOCP 1926 ro;:[a43. DTOT PaBOBOM aKT COCTUHUI B ceOe U

44
rOCY/IApCTBEHHYIO HJEOJIOTHIO, U TOCYAApCTBEHHYIO NMPABOBYIO PErJaMEHTalUIO

39 Pynmeixk O. W. DBomronusi HHCTUTYTa Opaka B COBETCKOM ceMeiHoM mpase (1917-1996 rr.) : aBroped. muc...
kaHJ,. opun. Hayk : 12.00.01. U3garensctBo Himkeropoackoit akanemun MBJI Poccun, 2015. C. 25.

40 Pymeix O. W. DBonronns HHCTUTYTa Opaka B COBETCKOM ceMeitHoM mpase (1917-1996 rr.) : aBToped. auc. .. KaHz.
opua. Hayk : 12.00.01. M3pgarensctBo Huskeropoacoit akanemunn MBI Poccun, 2015. C. 5.

“ Hopckast A. A. Kozaekc 3akoHOB 0 Opake, ceMbe u orieke PCOCP 1926 r.: COOTHOIIEHHE UICOTIOTUICCKON U 0P H-
quueckoi  cocramsromux  // Universum  Juris. 2016, Ne 2. 01.02.2016. [Dnextponnsiii pecypc]. URL
http://lwww.universum-juris.org/?q=ru. (mara o6parerus : 09.05.2020).

42 Hopckast A. A. Kozekc 3akoHOB 0 Opake, ceMbe u orieke PCOCP 1926 r.: cOOTHONIEHHUE UACOIOTUICCKON U IOpU-
andeckoit cocraBmsromux  // Universum  Juris. 2016. Ne 2. 01.02.2016. [Dnektponnsiii pecypc]. URL
http://www.universum-juris.org/?q=ru. (zata obpamienus : 09.05.2020).

* Mocranosnenue BIIUK ot 19.11.1926 «O BBeneHuu B neiicrBue Komekca 3akoHOB 0 Opake, ceMbe U Oreke //
CoOpanue y3akoHeHUH U pacniopsbkenuii Pabouero u Kpectosauckoro npasutenscta PCOCP. 1926. Ne 82. Cr. 612.

“ Hopckas A. A. Kogekce 3akoHOB 0 Opake, cembe u orieke PCOCP 1926 r.: cooTHOIIEHNE NICOIOTHUECKON U FOpH-
quueckoi cocramisromux  // Universum  Juris. 2016, Ne 2. 01.02.2016. [Dnextponnsiii pecypc]. URL
http://www.universum-juris.org/?q=ru. (mara o6parenus : 09.05.2020).
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YTO CTaJl0 HOBATOPCTBOM IOCYJAAapCTBEHHOTO MPAaBOro PEryjIupOBaHUs JaHHOU cde-
pBI Jaxke B MEXAyHapoaHoM MmaciiTtade. Eciu no npunsatus nannoro Konekca uieo-
JIOTUYECKOM roCy/IapCTBEHHOM yCTAaHOBKOW OBLIO BOOOIIE JTUKBUAUPOBATH UHCTUTYT
CEMbH, TO BBEJICHHUE €r0 B JICHCTBUE AUAMETPAIHLHO U3MEHUIIO KYPC, U HOBBIM Tpe0o-
BaHHEM BPEMEHM CTal0 YKPEIUIEHUE HOBOMW, COBETCKON CeMbH, TPeOOBaHUS K KOTO-
pOM JUKTOBAJIUCH UIAEOJIOTUEN COLIMATUCTUYECKOTO rocyz[apCTBa45.

Konekc 1926 roga npusHaercs pOCCUMCKUMM HCCIIEIOBATENIM OAHUM U3 «Ca-
MBIX JTHOEPATBHBIX» B COBPEMEHHOM CeMeifHOM mpase’ . DOpManbHO OH MPOCYIIe-
ctBoBaJI 10 1969 roja.

1.2 3akni0oueHnue, pacTopxeHue Opaka, npusHaHue Opaka HeJelCTBUTEIb-
HbIM

XapakTepHOU 4epTON CEMEWHOIO 3aKOHOoJaTenbcTBa B Poccun Bmiote 10 Ok-
Ta0pbckoil PeBontonuu OblIa €ro 3aBUCUMOCTh OT BEPOMCIIOBE/IAHMS Y4YacCTHUKA
npaBoOTHOILICHUI. Takyo rocyJapCTBEHHYIO MOJUTHUKY MOXHO paccMaTpUBaTh JIBO-
SIKO: C OJIHOM CTOPOHBI B 3TOM MOKHO YCMATPUBATh JIOSJIBHOCTh MO OTHOIIEHUIO K
NPEICTAaBUTEISIM PA3IUYHBIX KOH(PECCUH, a ¢ APyroi — Takas 3aBUCUMOCTh BHOCHJIA
CYMSITUILY B 3aKOHOJATEIbCTBO.

CMmemanHble MEXKOH(ECCHOHANIbHBIE Opaku peryaupoBaIUCh KOMILIEKCOM
IIPaBOBBIX aKTOB JIAHHOU C(epbl.

Kak u B Hacrosmiee Bpems, 3akoHaMu POCCUICKON UMIIEpUH ONPEAEISIUCH
yCIIOBUS BCTYIUIEHUS Tpak/laH B Opak, HECOOIIOAEHUE KOTOPBIX MPEMSITCTBOBAIO €ro
3aKIFOYEHUIO WM BJIEKJIO IPU3HAHHUE €0 HEJIEWCTBUTEIbHBIM.

X Tom CBona 3akOHOB MOAPOOHO PETYIUPOBAIT TTOPSTOK BCEX BO3MOXKHBIX Ba-
pHaHTOB GpaKoB*’:

- IPABOCJIABHBIX POCCUUCKUX MOJITAHHBIX MEXKIY COOO0M;

- IIPAaBOCJIaBHBIX HHOCTPAHICB U IIPAaBOCIaBHBIX pOCCHﬁCKHX IIoAJaHHBIX

** Hukuuk H. C., Bukracos O. K. 3akoHoIaTe/bHbIC OCHOBAHHSI TOCYJapCTBCHHOMW IMOJIUTUKU B cepe CeMeHO-
OpadHbIX OTHOILICHUH B mepuox Bemukoit OteuectBenHoM BolHbl // BectH. Cankr-IletepOyprekoro yu-ta MBJI Poc-
cun. 2005. Ne 2. C. 57.

46 Jopckas A. A. Koaekc 3akoHOB 0 Opake, ceMbe u orieke PCOCP 1926 r.: cooTHOIIIEHUE HIC0JIOTUUECKON U IOpH-
amdeckoit  cocraBmsarommx // Universum Juris. 2016. Ne 2. 01.02.2016. [Dnekrponnsiii pecypc]. URL
http://www.universum-juris.org/?q=ru. (zata obpamienus : 09.05.2020).

* ToBmacsin M. A. OCOGEHHOCTH 3aKIIIOUCHHS 1epkoBHOTO Opaka B Poccuiickoit Mmmnepuu // Mooo# yueHBbIH.
2016. Ne 29. C. 287.
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- IPaBOCJIABHBIX C JIIOTEPAHAMU WIIM ITPOTECTAHTAMU;
- IpeJICTaBUTENEH APYTUX PEIUTUNA, B TOM YKCIIE CTAPOOOPSIIEB U CEKTAHTOB.
HcknroueHns w3 oOMIMX TpaBuil ObUIM CHETAHbl i1 HApOJIOB 3aKaBKa3bsl,

Kypasuauu, Sctnsuauu, Ounnsaauu, KaaMbelkuu u Ipyrux.

[Ipotemypbl BCTyIUICHHS B OpaKk U €ro pacTOPKEHUS ObUTA OYCHD CIIOKHBIMH H
TPOMO3JIKMMH, YTO OOBSCHSETCSI MHOTOHAIMOHAIIBHOCTHIO M MHOTOKOH()ECCHOHATh-
HOCTBIO HApOJ10B Poccun™.

IlepxoBHOe mpaBo B Poccuiickoit Umnepuun npeobnagano Haja CBETCKHM, TaK
KaK JJIs BCTYMAIONIMX B OpaK JIMI] CYIIECTBOBAJIO YCIOBUE O MPUHAJICKHOCTH K pa3-
PELIEHHON TTPAaBOCIIABHOW BEPE.

Kak u B Hacrosmiee BpeMs, 3aKkoHaMu POCCHUIICKOW MMIIEpUU OMpPECIISINChH
YCJIOBUS BCTYIUICHUS TPpaXk/iaH B Opak, HECOOJII0IEHUE KOTOPBIX MPENsTCTBOBAIO €0
3aKJIFOYEHUIO.

K TakuMm yCrnoBHSIM OTHOCHIIUCH:

- OpavHbBIN BO3pacT (MHHUMAIbHBIA U MAaKCUMATbHBIN);

- TOOpPOBOJILHOCTH BCTYIUICHHS B Opak;

- YMCTBEHHOE 3J10POBbE COUYETAIOIIUXCS,

- OTCYTCTBHE OIPEEIECHHON CTEIEHU POACTBA MEXKAY COUETAIOIIUMUCS;

- Corjlacue pOAMTENEH WU JIUII, X 3aMEHSIOIINX

- pa3pelieHus: HayaabCTBa (JIJIs1 TOCYJAPCTBEHHBIX CIYKAIHX);

- HEpacCTOpKEHUE paHee 3aKIFOUEHHOr 0 Opaka;

- MIPU MOBTOPHBIX Opakax OrpaHUYEHUE UX YHUCIa TPEMS.

- UCKJIFOUEHHE BO3MOKHOCTU Opaka MpUBEPKEHIIEB SI3bIYECKOU PETUTHUH;

- BO3MOXKHOCTh Opaka mpaBOCIaBHOTO XPUCTHAHWHA CO CTAPOOOPSAIEM TOJh-
KO TIpH 0OpaIeHny MOCIETHErO B MPABOCIABHE.

Ecnu Bce mepeuuncieHHbie yCIOBHs ObUTH COOJIIOACHBI, JOMOJHUTEIBHO OMpa-
MIMBAIKCHh CBUJIETEIH, MOATBEPKIAIONIME WM OINPOBEPraoiiue HaxoxiaeHue Opa-

gyronierocst B Opake ¢ apyrum juiom. Ctateu 25 — 29 Cosa 3aK0OHOB IpakTaHCKHUX

*8 Topmacsit M. A. OCOGEHHOCTH 3aKIIIOUCHHS 1epkoBHOrO Opaka B Poccuiickoit mnepuu / Moioiol y4eHBbI.
2016. Ne 29. C. 287.
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yCTaHABJIMBAIM, B KaKOM TOPSIAKE MOJAETCs 3asBJICHUE O HAMEPEHUU BCTYIUTH B
Opax U MepuoJi BpeMEHH, 10 UCTEUCHUH KOTOPOTro paspeiiaercs: 0hopMuUTh 3aKiIrode-
Hue Opaka. KakuM MMEHHO JOKYMEHTOM MOATBEpkKAAeTCS (DAKT 3aKJIIOUCHUS Opaka,
ompezensyia cTarhsi 34, yCTAHOBUB TaKUM JOKYMEHTOM IMPUXOJICKHE (METPUUYECKHE)
KHUTH.

3anpeT Ha BEHYAHUE CYLIECTBOBAJ] JUISl MbSHBIX, IJII MUPSH, Ha KOTOPBIX
HAJIOKEHO 1IEPKOBHOE HAaKa3aHUE — CMUTUMbS, IBOIOPOHBIE OpaT U cecTpa.

Ecnu nuna, coxuTenbCTBOBABIINE MEXKIY COOOM, MOXKeNnaaln y3aKOHUTh CBOM
OTHOIIEHUS, IIEPKOBb UM B 3TOM HE MPENATCTBOBAJIA, XOTA caM (aKT J0OpayHBIX
CBSA3EH Kak OTHOCSALIMHCSA K CMEPTHBIM T'pexaMm rpex Npento0oAesiHusl OCYXIacs
IIEPKOBHIO. B 3TOM ciydae npu B3auMHOM COTJIAaCUM OpadyrOIUXCsl 00psij 3aKiItoue-
HUSl Opaka Mor ObITh IIPOBE/IEH B OTCYTCTBUE 0JIarOCIOBEHUS POJIUTEIEH.

Kenmuny, B MoaHON Mepe OTOBIBIIYIO Ha3HAYEHHOE €M Haka3zaHHWe 3a YOui-
CTBO MEPBOr0 MY>Ka, HE 3aMpeIlaioch BEHYaTh B OTCYTCTBUE pPa3pelICHUs TYXOBHOIO
U TPAXKJIAHCKOT O HAYaIbCTBA.

Kak yxe ykaswsiBanoch Bbilie, Poccuiickas Mmnepus Oblla 1 MHOT'OHAIIMO-
HAJIBHOW, U MHOTOKOH(ECCHOHAILHON. DTO HE MOTJIO HE MOBIUSATH HA HEOOXOIH-
MOCTh PETYJIMPOBaHUS OpAayHBIX OTHOIICHUH MPEACTaBUTENECH MHBIX, HEMPaBOCIAB-
HBIX KOH(eccHil. 3aKI0ueHne HEMPaBOCIaBHBIX OpPakoB ObLIO BO3MOXHBIM IIPH CO-
OJIFOJIEHUHU OTpPEJEeTICHHBIX YCIOBUM, KOTOPhIM B CBOjie 3aKOHOB MOCBAIICHO Oojee
40 crareil.

VY nun, “CTOBEAYIOMIMX HCiaM, MOSBUIACH BO3MOXKHOCTh COYETaThCA O(uUIn-
albHBIM OpaKoOM, KOTOPBIM BEHYA]d MPABOCIABHBIM CBSIIECHHUK, C JIIOTEpaAaHAMU U
nporectaHTaMu. OCOOEHHOCTh TaKMX OpPaKkoOB COCTOsIa B TOM, YTO JJIsl MX 3aKIIH0OYe-
HUsl TpeOOBaJIOCh, BO-TIEPBBIX, MONYUYUTh BbicoUaiiiiee paspemienue Mmmneparopa, a
BO-BTOPBIX, MYCYJIbMaHUH JOJIKEH ObUI 1aTh PACIHCKY 00 00513aTEIhCTBE BOCTIUTATH
POKJIEHHBIX B 3aKJII0YaeMOM Opake AeTel B XPUCTHAHCKOM (JI0TEpaHCKOW WIIM Ipa-
BOCJIaBHOM) Bepe. HeBbINONMHEHNE 3TUX MPaBUIT BJICKJIO PACTOP)KEHUE TAHHOTO Opaka
U CCBUIKY BUHOBHBIX B CHOUDB.

B Opake npaBociIaBHOTO U IPUBEPIKEHIIA UHOW PETUTHH HEOOXOAUMBIM YCJIO-
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BHUEM OBLIO KpEIlIeHUE POJAUBIINXCS B pe3yJibTaTe Takoro Opaka aerei B [IpaBociag-
HOi1 [{epkBu, nHAYE OpaK MOAJIEKAT PACTOPKEHUIO.

B cpene nmpaBocnaBubix B Poccuiickoit umnepun XIX Beke AeHCTBUTEIBHBIM
NIPU3HABAJICS TOJHKO BEHUYAHBIN B IIEPKBU Opak, (akT 3aKIFOUEHHS KOTOPOTO BHO-
CUJICSl B METPUUYECKHE KHUTH.

Jlo n3nanus CBoma 3aKOHOB OpayHBIN BO3pacT ompenersuics YkazoM CBsATeEl-
mero Cunona 1774 roga v coctaBirsi 15 ner g rononted u 13 aer aid neBymeK49.
C nenbro nNpenoTBpalleHHUs] HEraTUBHBIX MOCIEACTBUM TaKUX FOHBIX CO030B B 1830
rony CuHOI M37an HOBBIM YKa3, BOWIEAIIMI 1o3ke B yacTh | Toma X CBoaa 3ako-
HOB, MOJHSAB OpauHblii Bo3pacT A0 18 u 16 ner coorBercTBeHHO. [ns HaceneHws,
IIPOKMBAIOIIIETO HA MPHUCOEINHEHHBIX B 19 Beke k Poccniickoil HMIIEpUM HOBBIX TEp-
pUTOpPHIL, TOBIEKIO HEOOXOAUMOCTh YPEryJIHpPOBAHUS 3aKOHOM MUHHUMAIbHOTO
OpadHOro BO3pacTa C y4e€TOM KIMMATUYECKUX YCIOBUN MECTHOCTH U HAIIMOHAJBHBIX
ocobenHocteil. CBoj 3akoHOB B 1857 roay momnonHwics ctatbeit 3 yactu 1 Toma X.
XKurensm 3akaBkazbss MUHUMAJIbHBINA BO3pPAcT YCTAHOBWIIM ISl FOHOLIEH 15 jer, ne-
ByIKaMm - 13, mis koueBbIX MHOpojneB Bocrounoit Cubupu — 16 u 14, xurensam
Oumsimmn — 21 1 15°°. YcTaHOBIGHHE MUHHMAIBHOTO BO3pacTta HOBOOPAYHBIX
JOJKHO ObUTIO 0OecTeunTh MPUOOPETEHHE U COXPaHEHHUE JAEECIOCOOHOCTH, a TaKXKe
MOJIHOE€ OCO3HAHHME BCTYMAIOIIUM B Opak MOJIOJABIM YEJIOBEKOM HWJIU JICBYIIKON CO-
BEpIIIAGMOTO IIara’ .

B COBPEMCHHBIX HCCIICHOBAHMSAX > OTMEUCHA TaKas YacTO BCTPEUAOIIASCS
ocobeHHOcTh OpakoB XX Beka, Kak «HepaBHbIe» Opaku, Korja OpadHbId COIO3 3a-
KJIFOYAJICSI MKy 3PENIbIMU JlaMaMU M MAJIbUMKAMH UM MEXKIY B3POCIBIMU MYXKYU-
HAMU U MAJIOJIETHUMH JIEBOUYKAMHU.

Taxue HepaBHBIE Opaky OBLITM BO3MOKHBI M3-32 OTCYTCTBHS 3aKOHOJATEIIHBHOTO

3amnpera OOJBIIION pa3HUIIBl B BO3PACTE BCTYMAIOMIMX B Opak JIMIl, XOTSI OTHOIICHHE

¥ Cemamxo A. T Bpauno-cemeiinble oTHOmEeHUs B Poccuu B XIX Beke: mpaBoBble OCHOBBI pealu3alii LEPKOBbIO
JICTICTUPOBAHHBIX eif motHoMounii // Mosomoit yuensrit. 2015. Ne 15. C. 467.

50 JlymuukoB A. M. T'enznep B 3akone : MoHorpadus. Mocksa : IIpocnekr, 2015. C. 86.

*! Boitumosa . I. Tenesuc YCIIOBHUIT IEUCTBUTENBHOCTH Opaka B pPOCCHHCKOM Mpase nepuoaa ummepuu // Cubup-
ckuil ropuamdecknii BectHuk. 2015. Ne 1. C. 3.

°2 Boitumosa . I. Tenesuc YCIIOBHUIl IEWCTBUTENBHOCTH Opaka B POCCHHCKOM Mpase nepuonaa ummepuu // Cubup-
ckuit ropuandeckni BectHuk. 2015. Ne 1. C. 3.
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[lepkBuU K TaHHOMY SIBJICHUIO OBLJIO HETaTUBHBIM.

Tak xak Takve Opaky OTPUIIATETHLHO CKa3bIBAIMCH Ha HECOBEPIIICHHOJIIETHUX, U
CunHozioM, U 3aKOHOJIaTeNIeM ObUIO MPUHATO PEIICHUE O 3ampeTe OpakoB, B KOTOPHIX
KEHUXY HE UCIOJHWIOCh BOCEMHAIATh, @ HEBECTE MmIeCTHAIIATh jeT. O0 3ToM ro-
BopuT nMeHHOM Yka3 Ne 3807 ot 19 wmrona 1830. [eiicTtBue 3TOoro Ykasa pacnpo-
CTPaHSJIOCh HA BCEX JIMIl BHE 3aBUCHUMOCTH OT MPUHAIICKHOCTU K PEJIUTUU JI0 CAMOU
peBostoumu 1917 roaa.

[ToMuMO HUKHETO BO3PACTHOIO MpeEelia sl BCTYIJIeHus: B Opak, B 1744 rony
CuHoj BBEN M BepXHUi npezen. Tak Kak OCHOBHAas 11eJib Opaka B PEIUTHO3HOM €ro
NOHUMAaHHUHU — JETOPOKIEHUE, BEPXHUN IPEAEN ONPEHESICA C YUYETOM ITOM LENH
BospactoM 80 sier. B Goltee crapiieM Bo3pacTe POAUTH PeOEHKa MATOBEPOSITHO .

DTa HOpMa BIOCJIEICTBUU Oblia 3akpemieHa B CBOJ/IE 3aKOHOB, HO TOJBKO JJISI
JIUI] TIPABOCIIABHOTO BEPOMCIIOBEIAHUS, MPEJICTABUTEIEH UHBIX PEIUTUil OHA HE Ka-
canace"".

B kauectBe npumepa B IUTEpAType NPUBOAUTCS MpUMep npuzHaHusi CHHOAOM
HEJCHUCTBUTENBHBIM Opaka JEMCTBUTEIBHOIO CTAaTCKOro coBeTHuka ['puropus Ep-
roJIbCKOT0, KOTOpoMy MUHYJIO 82 roja, ¢ BaoBoi [IpackoBbeit [ecsToit. OcHOBaHU-
€M JIJIsl pu3HaHus Opaka HeJeWCTBUTENbHBIM ObUla Ha3BaHAa HEBO3MOXHOCTh UMETh
nereut yenoBeky crapiie 80 ner. CuHOA TakKe NpUIIEN K BRIBOAY O HAMEPEHUH BIO-
BBl HE JKUTh CO CTapIieM OJTHOM CeMbel, a TOXKAAThCS €ro KOHIA U 3aBJIaJIeTh UMEHH-
eM>.

B nanbpHeiiieM I1epKOBHBIM 3aKOHOJATEILCTBOM MPENEIbHBIA BO3PACT OBLI
cHmwkeH 1o 60 e, u, mo 3amedannto K.I1. [ToGemonoctieBa, «korjaa BCTynaoT B Opak
no3xe 60 neT, To, XOTS 3TO HE MPOTUBHO T'PAXKIAHCKOMY 3aKOHY, ISl BEHUaHUs Tpe-
Oyercs pa3penieHue apxuepes» .

B 1830 B cBerckoe 3akoHOAaTenbcTBO (CBOM 3aKOHOB) ObLIa BKIIIOYEHA HOpMaA

O MOBBIMICHUKW HUWKHCTO BO3PACTHOI'O IIOPOra BCTYIINICHHA B 6pa1< 0 18 ner JJIsA

>3 JlymaukoB A. M. I'enznep B 3akone : MoHOoTpadus. Mocksa : [Ipocmekr, 2015. C. 86.
> Boitnnnosa U. T. lenesnc YCITOBHUH IEHCTBUTEIFHOCTH Opaka B POCCHICKOM Mpase mepuoaa umrepuu // Cubup-
cKkui ropuanueckuit BectHuk. 2015. Ne 1. C. 3.
> JlymaukoB A. M. T'ernep B 3akone : MmoHOTpadus. Mocksa : Ipocmekr, 2015. C. 86.
*® ITo6eonocnes K. I1. Kypc rpaxmanckoro mpasa. T. 2. M., 2003. C. 37.
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IOHOIIIeH U 70 16 — [t JIeBylIeK, KpoMe TOro, ObUT YCTAHOBJIEH BEPXHUU Tpeen
O6paunoro Bo3pacta - 80 ser. 13 aToro obiiero npaBusia CyIieCTBOBAIN UCKITIOUCHHUS,
KOTOpbIE€ MpPEIyCMAaTPUBAIM BO3MOXXHOCTh BCTYIAaTh B Opak 3a MoJjrojaa A0 HACTYI-
JICHHSI PA3PELICHHOr0 BO3pacTa’ .

[ToMHUMO rpa)KJaHCKOTO COBEPIIECHHOJIETHUS, CYIIECTBOBAIIO €IlI€ U IEPKOBHOE
— (KAK MEPEKUTOK IPEKIE IeHCTBOBABIIIX HCKIIOYHTEIBHO [IEPKOBHBIX 3aKOHOBY .
[{epkOoBHOE COBEPILICHHONETHE 110 HUKEM HE OTMEHEHHOMY yka3y Cunozna 1774 roga
coctaBisio 15 ner qus Mmyx4uuH u 13 ner aiis xkeHmuH. [Ipu BeIsIBIEHUN cllydaeB 3a-
KJIFoUeHus: Opaka JIMllaMH, HE JOCTUTIIMMH CBETCKOIO MUHHUMAJIbHOTO BO3PACTHOIO
1opora, peleHue NpuHUManach Ha OCHOBAaHUU LIEPKOBHOT'O COBEPIIEHHOJIETHS: €CIIH
TaKOBOE €IlI€ HE HACTYIMWIO, MOJOJ0KEHOB pa3iydald OT COXHUTEIbCTBA JI0 COBEP-
IICHHOJIETHS TPAXKIaHCKOTO, IIPU HACTYIUIEHUU KOTOPOro Opak Bo30OHOBIsUICS. Eciu
BBISIBJISUIOCH, YTO B OpaK BCTYMWIM JIUIlA, Yb€ TPaKJAHCKOE COBEPIICHHOJIETHE HE
HACTYIUJIO, & IIEPKOBHOE UMH JJOCTUTHYTO, MOJIOJBIX HE pa3nydanu. B nanHom ciy-
4yae I0pUIMYECKH CUJIbHEE ObLIT LIEPKOBHBIM 3aKOH.

B nutepatype obOparaercss BHUMaHUE Ha MapalljieIbHOE MPABOBOE PETYIUPO-
BaHHE WHCTUTYTa Opaka IEpPKOBHBIM U CBETCKHM 3aKOHOJIaTENIbCTBOM, TaK Kak YKa3
Cesretimero Cunona 1774 roma He ObUT OTMEHEH, M, TAaKUM 00pa3oM, HWKHSS Tpa-
HUIla OpavyHOro BO3pacTa Mo IEepKOBHOMY M CBETCKOMY 3aKOHOJIaTEILCTBY HE COBIA-
nama’>’. ABTOp HacToOsIIEH pabOTHl HE COIJIaCeH ¢ TAKUM MHEHHMEM, TaK KaK rpa<iaH-
CKO€ M IIEPKOBHOE 3aKOHOJIATEILCTBO B YACTU OpayHOTO BO3pacra B CHUJIY yCTaHOB-
neHHbIX Ykazom Cunona 1830 roga mosiokeHuil ObLIIO MPUBEAEHO B HaJJIEXkKallee
COOTBETCTBHE.

3a HapylIeHrue BO3PACTHBIX OIPAHUYEHUM, YCTAHOBJICHHBIX IIEPKOBHBIM U I'OC-
YIapCTBEHHBIM 3aKOHOJATENBCTBOM, CTaThsl 1563 «YIi0oXkeHus 0 Haka3aHUSAX» yCTa-

HaBJIMBaJla HaKa3aHHWC B BUAC TIOPCMHOI'O 3aKJIIOYCHNA UK apCCTa.

5 Cemauiko A. T bpauno-cemeitnbie oTHOIIEHHs B Poccun B XIX: npaBoBble OCHOBBI peaiM3aliiy [IEPKOBBIO JIeJIe-
THPOBaHHBIX eif moHoMouuii // Mononoit yuensiid. 2015. Ne 15. C. 467.
> I'onuapos FO.M. I'oposckas cembst Bropoit mostoBuHb! XIX - Havana XX B. : MoHoTpadus. bapHayn : n3a-8o AnT.
yH-Ta, 2002. C. 238.
>% Cemamko A. T Bpauno-cemelinbie otHowmeHus B Poccun B XIX Beke: MpaBoBbIE OCHOBBI PEAIM3ALIUN LEPKOBBIO
JeNIeTHPOBaHHBIX eif momHoMounii / Momnomo# yaensrit. 2015. Ne 15. C. 467.
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Taxke cieayer OTMETUTh 00SI3aT€ILHOCTh HAJWYHUS B3aMMHOI'O COTJIACHS
BCTYMAKNIMX B Opak. ITO ObLJIO YCTAHOBJIEHO KaK IEPKOBHBIM, TaK M CBETCKUM 3a-
KoHOM. [0 3To¥ mpuurHe ObLT YCTAHOBJIEH 3aMpPET HAa MPUHYKJIEHUE K BCTYIUICHUIO
B Opak cO CTOPOHBI POJUTENEH WM ONEKYHOB JKeHHUXa U HeBecThl. Kpome Toro, cTa-
Ths 6 CBOJIa 3aKOHOB TpakIaHCKUX TpeboBaia coryacue Ha Opak CO CTOPOHBI POJIH-
Tenel. He nMeno HUKaKoro 3HAYCHWSA, FOHBIC WIHM 3peNble JIIOJ BCTYIMAIT B Opak,
POIHTENBCKOE coryiacue ObuIo 00s3arenbHBIM. B 1833 roma B CBoa 3aKOHOB BKIIIO-
YeHa HOpMa O HEOOXOJUMOCTH COTJIacusi OT OMEKYHOB M MOIMEUUTENEH, 0 3TOro Mo-
MEHTA OHO HE TPeGOoBanoch’ .

B 11epkOBHOM U CBETCKOM 3aKOHAX HOPMbI OBLIN TOXK/I€CTBEHHBI B OTHOIIIEHUU
OpaKoB MEX1y ITPaBOCIaBHBIMH.

B oTHOWIEHMH JIOTEpAaH LEPKOBHBIN 3aKOH YCTAHABIMBAJ MHBIE yciaoBus. He
JaTh paspenieHrue Ha Opak CBOMX JeTel JIIoTepaHe MOTJIUA TOJIbKO MPU HAJTUYUU OrO-
BOPCHHBIX OCHOBAaHWW, W JOJDKHBI ObUTH OQHUIIMATBLHO OOBSICHUTH CBOE pEIICHUE.
CrydassMu, TIpyu KOTOPBIX POUTEIU-TIOTEPAHE MOTIIM HE JIaBaTh corjacue, ObLIN TO-
POKH JIUIIA, C KOTOPHIM peOCHOK JI0TepaHuHA TUTAHUPYET Opak:

- IPUTOBOP K MTO30PHOMY HaKa3aHUIO WJIU JIMIIEHUIO YECTH;

- IbSIHCTBO, PACILyTCTBO, PACTOUYUTENBHOCTD U T.1.;

- SMWIETICUS WU WH(PEKIIMOHHOE 3a00JIeBaHNE;

- OHO HE TMPOIIEHO POAUTEISIMU 32 OCKOPOJICHHUE;

- CTOBOp JIeTel 0 Opake /10 Jayu POJIUTEIHCKOTO Ha TO COTJIacHs;

- pa3BoJ] IO BAHOBHOMY OCHOBAHHIO;

- CITUIITKOM OOJIBITIOEC HEPABEHCTBO B BO3pACTe, BOCITUTAHUU M 0O0pPa30BaHUU;

- HeXPUCTHAHCKAsI Bepa’ .

He tpeboBanoch coriacue poamTeNeii cTapooOpsaiiaM, TOTOBSIIITUMCS K IIepe-
XOJly B IIPABOCJIAaBHYIO BEPY.

He uununmce IMPCIATCTBUA 6paKOB 10 MYyCYJIbMaHCKUM O6BI‘laSIM, Koraga IIo

% Boitrunosa U. I. Tenesuc YCIIOBHUIl IEUCTBUTEIBHOCTH Opaka B POCCHHCKOM Mpase nepuona ummepuu // Cubup-
ckuil ropuanyeckuit BectHuk. 2015. Ne 1. C. 4.
ot SpmonoBa E. H. Kparkas xapakTepucTHKa OTHENbHBIX YCIOBHH 3aKiIIOueHHss Opaka B HCTOpUH OpavyHO-
ceMeifHOro mpasa JopeBoJtoNnOHHON Pocenn // @ynnamenTtanbhble uccienoBanus. 2015. Ne 2-16. C. 3663.
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JIOTOBOPEHHOCTH MEX]y POAUTENAMH OpaK 3aKII0valiCd MEXAY MajloJ€THUMU JETh-
mu. Korna sty €T CTaHOBWIMCH COBEPUIEHHOJNIETHUMHU, JE€HCTBUTEIBHOCTh TAKOI'O
Opaka coXpaHsiach.

Taxum oGpazom, corjacue Ha BCTYIUIEHHE B Opak JOHKHO OBLIO OBITH MONY-
YeHO U OT 000MX OYAYIIMX CYNpPYTOB, M OT UX poauTenell (ONeKyHOB) % Tlpu >1oM,
KaK CYMTaeT aBTOp HAcCToAlIeH paboThl, HE OBLJIO €AMHCTBA MOAXOJOB AJIA MpeacTa-
BUTEJIEN PA3HBIX BEPOUCIIOBEIAHUM.

Ecnu cornacue Ha Opak oT poauTtenel He ObUTO OJIYyYEHO, U CBETCKOE, U Liep-
KOBHO€ 3aKOHOATEIbCTBO, BO-NIEPBBIX, IPU3HABAJIIO TAKON Opak HEJAEHCTBUTENBHBIM,
a BO-BTOPBIX, HAKIAAbIBAJIM JPYro€ HAaKa3aHUE: CMUTUMHUIO (110 LEPKOBHOMY) U
TIOpbMa OT 4 110 8 MecsleB (10 CBETCKOMY). J[OMOIHUTENbHO POJUTENh MOT JIMIIUTh
BUHOBHOI'O HACJIE€/ICTBA.

TspkecTh Haka3zaHWs MOTJIa Pa3sHUTHCS B 3aBUCHMOCTH CIIEAYIOMIMX 00CTOS-
TEJbCTB:

- [10J1a BAHOBHOT'0;

- TallHOE WJIM SIBHOE BCTYIIEHUE B Opak;

- 3ampeT poauTeseit Ha Opak uiu 6e3 UCIIPOIIEHUS UX COTJIACHS.

[To xanobe poaurenell My)4MHa MOJABEPrajics TIOPEMHOMY 3aKJIIOUEHHUIO OT
YeTbIpeX 10 BOCbMHU MECSILIEB, KEHIMHA HA aHAJIOTMYHBIA CPOK CChLIajach B MOHa-
CTBIPB .

[To yecMoTpeHuto ponurenell HaciaeACTBEHHbIE MpaBa MOTJIN ObITh BOCCTAHOB-
JICHBI.

31ech UMeeTCs elle OJHa MHTEpecHass 0COOEHHOCTh. XOTs 3aKOH TpeboBal B
Ka4yecTBE YCIIOBUS 3aKJIIOUEHHUs Opaka coryiacue ONeKyHa M MOMEUUTENsl, eCIU TaKo-
BOE TIOJYYEHO BCE e He ObUTO, a Opak TeM HEe MEHEE 3aKJII0YEH, OH CUUTAIICS JIeH-

CTBHUTCIIBHBIM IIPHU HAJIMYHUH B3aMMHOI'O COIJIaCuAa MOJ'IOI[I)IXGA. Takum 06pa30M, MOX-

02 SlpmonoBa E. H. Kparkas xapakTepucTHKa OTIEIBHBIX YCIOBHH 3aKIIOUeHHs1 Opaka B HCTOpUHM OpavHo-
CEeMEHWHOTO MpaBa JA0peBotoLInoHHON Poccnu // dynnameHTanbHbie uecnenoanus. 2015, Ne 2-16. C. 3663.

6 SpmonoBa E. H. Kparkas xapakTepucTHKa OTHEIBHBIX YCJIOBHH 3aKIIOUCHHS Opaka B HCTOpUHM OpadHO-
CEeMEWHOTO TpaBa AopeBotononHoN Poccnu / @ynnamenTtanpHble nccienoanus. 2015. Ne 2-16. C. 3663.

% Boitnnnosa U. I. lenesuc YCIIOBHUIl IEUCTBUTENBHOCTH Opaka B POCCHHCKOM MpaBe nepuonaa ummepuu // Cubup-
ckuit ropuandecknid BectHUK. 2015. Ne 1. C. 4.
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HO CJIeJIaTh BBIBOJ O TOM, YTO COIJIACHE OMEKYHOB He ObUIO TaK Ba)XHO JJIA MPOIEAY-
PBI 3aKIIFOYEHUs Opaka, Kak cOrjiacue poauTeNnei.

Eme ogHa 0cOOEHHOCTh Kacajlach COrJjlacusi Ha Opak KpEmOCTHBIX KPECThSH.
Ha Opaku 3T0li KaTeropuu JuI corjiacue JODKHO ObUIO OBITh MOMYYEHO OT UX XO035€B
— IIOMENIMKOB. Takoe NMOJIOKEHNE COXPaHAIOCh JOJIr0€ BPEMs, HECMOTPs Ha IOCTO-
STHHOE OCYKJEHUE TaKOr'0 IIOJIOKEHHUS 1€ B o6mecTne’.

Ha ocoboM monokeHu#u HaXOIWINCh BOCHHbBIC. J[7s1 HMX ObUIM yCTaHOBIIEHBI
CBOM HIDKHMI Tpezen OpadHoro BO3pacrta, KOTOPBIM cocTaBisul 23 roja, U o0si3a-
TENBHOCTD J0 KEHUTHOBI MPOCIY>KUTh JIBa U 00Jiee rojia B BOMHCKOM 4acTH, T/I€ OHU
IUIAHUPYIOT BCTYIIUTH B 6paI<66.

Ycranosnennoe B 1722 rony Ilerpom | TpeGoBanne 0 HEOOXOIUMOCTU MHUCH-
MEHHOI'0 COIJIaCHsI HayajibCTBa Ha Opak BoeHHocCHyxamux CBoJ 3aKOHOB pacrpo-
CTPaHWJI U Ha JIMIL, COCTOSALIMX Ha TpaxaaHCcKoil ciyxoOe. Iloka He BcTynuia B cuiny
CBoJl 3aKOHOB, COIVIACHE HAYaJIbCTBAa TPEOOBAIOCH HE JUISl BCEX CIIy)KallMX, a Kaca-
JIOCh TOJIBKO JIECHOT'O BEIOMCTBA, MEIUIIMHCKUX CIIY»KAIlINX, BOCHHBIX U JUIIJIOMATOB
Jutst Opaka ¢ MHOCTpaHKaMHu.

Hecobmtonenne ykazaHHbIX TPeOOBaHUI BIEKIIO JJII BOCHHBIX U TPAXIAHCKUX
CIYKalllUX JUCHUIUTMHAPHYIO OTBETCTBEHHOCTD.

PerynupoBanue 6pakoB OQUIEPOB OCYIIECTBIISUIOCH IOMUMO OOILIUX HEPKOB-
HBIX U CBETCKHUX 3aKOHOB Y cTaBoM 0 BounHckou IloBuHHOCTH. [[aHHBIA aKT yCTaHaB-
JAUBaa 0053aTEIbHOCTh UMYILECTBEHHOT'0 00ECTIeYeHus ISl He JOCTUTIIUX ABAIIATH
ISTU JIET B CyXONYTHBIX BOMCKax W ABagUaTH BOCbMU JeT Ha ¢uore. be3 Takoro
o0ecreueHus coryiacusi HauaiabCTBa HE MOTJIO OBITh nonyqu067. Hapymenune tpebo-
BaHMsI O COIVIACUM HAYAJIbCTBA BJIEKJIO CTPOTMM BBITOBOP C 3aHECEHUEM €r0 B MOCIY-
JKHOI CIIHCOK®.

Takum 006pazom, peryimpoBaHrue paccMaTpuBaeMon cepbl 3aBUCEI0 B OCHOB-

% dpmonosa E. H. KparTkas XapakTepHCTHKA OTAENBHBIX YCIOBHH 3aKIIOYEHHs Opaka B HCTOPHH OpaduHO-
CEeMEHWHOro MpaBa A0peBoIOLIHOHHON Poccnu / @ynnamenTtanbhbie nccienoanus. 2015. Ne 2-16. C. 3364.
66 o . .
Tlongapos 0. M. T'oponckas cembsi BTopoit mojoBuHBl XIX - Haama XX B. : MoHorpadus. baprayn : u3a-Bo
Aunt. yH-Ta, 2002. C. 238.
*” Tam xe. C. 3364.
68 1y~ Lo .
Boiinunosa U. I'. ['eHe3uc ycnoBuil NedCTBUTENBHOCTH Opaka B POCCHHCKOM Mpase nepuonaa ummepuu // Cubup-
ckuit ropuandecknid BectHuK. 2015. Ne 1. C. 5.
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HOM OT MPHUHAJIEKHOCTH K PEIUTUM KaK CaMHMX BCTYMAIOIIUX B Opak, Tak M UX 3a-
KOHHBIX MpejacTtaBuTeneil. Ha mpoTseHun Bcero paccMaTpuBaeMoro Mepuoaa Mbl
MOKeM HaOJI01aTh, YTO MHTEPECHI JIULL IPU BCTYIUIEHUU UMHU B Opak, HE3aBUCUMO OT
TeHJIEPHOI MPUHAIEKHOCTH, 3alIUIIAINCh 3aKOoHoAaTeneM. Bmecre ¢ Tem, npu pea-
JU3AIMH 3TUX HOPM Ha MPAKTHUKE UX COOJIOZEHHE 1ajeKo He BCeraa UMeno MecTo. B
OCHOBHOM pEIICHHE O TOM, OYyJeT JIM 3aKII04UeH OpaKk MeXay KOHKPETHBIMU JTIOAbMH,
pelIai MX POJUTETH, MAKCHMYM NPUCTYIIMBAsACh K HX MHEHHIO . UTO6BI ycTpa-
HUTh TaKOE IMOJIOKEHHUE JIell, TPAXIAHCKUM 3aKOHOJATEIbCTBOM Oblila BBE/IEHA OT-
BETCTBEHHOCTh 32 MPUHYKJICHHE K BCTYIUICHHIO B Opak, HO TOJBKO B CIydasx
HACTYIUIEHUS TSKEJIBIX MOCJIEICTBUM.

Emie ogqnuM npensiTcTBUEM /JIs BCTYIUIEHUSI B Opak ObUIO MCUXUYECKOE HE3/10-
POBBE JKEHHUXA UM HEBECTHI: C «O€3yYMHBIMHU U CyMaclIeIIMMu» 1o cratbe S CBoaa
3aKOHOB I'Pa’kIaHCKUX JKEHUTHCS ObUIO HEJb34.

Ota HOpMa He Obla HOoBOM. OHa Obia BBeaeHa ermie [lerpom I B Ykaze Ne 3949
ot 6 anpens 1722 roga «O cBUAETENHCTBOBAHUU qypakoB B CeHaTe» U MPOILyOInupo-
BaHa B YCTaBe AyXOBHBIX KOHCUCTOpHUH 1841 roz[am.

[TocneacTBueM 3aKiIrO4YeHHs TaKUX OpakoB ObLIO MPU3HAHUE MX HEACHCTBU-
TEJIbHBIMUA U PA3JydeHUE MYyXka C JKEHOW OT COBMECTHOrO MPOKUBaHUSA. Tex, KTO
CIOCOOCTBOBAJ TAaKMM OpakaM IyTEeM YrOBOPOB MCUXUYECKH HE3/IOPOBBIX JIMII, OKH-
J1aJI0 yrOJIOBHOE HAKA3aHHE .

bpaku, 3akimtoueHHble 0€3 corjacusi HayaJlbCTBa CIIYXKAllMMH, HE CUUTAIUCH
HEACHCTBUTENbHBIMU, UTO MOATBEPKIAETCS TEM, YTO B Y CTaBE AYXOBHBIX KOHCHCTO-
puit 1841 roga Takue Opaku He yKa3aHbl KaK HE3aKOHHBIE U MOJIJICKAIIUE PACTOPHKe-
HUIO.

Emie onHO 00CTOSATENHCTBO, MPU HATHUYUU KOTOPOro Opak HE MOT OBITh 3aKIIIO-

YeH — HEPACTOPXKEHHE paHee 3aKIYEHHOro Opaka. DTO yCIIOBHE HE OBLIO HOBBIM,

* spmonoBa E. H. Kparkas XapakTepHCTHKA OTIC/IBHBIX YCIOBHIl 3aKIIOUEHHS Opaka B HMCTOPHH OpadHO-
CEeMEHHOTO MpaBa J0peBotolnoHHON Poccnu / @ynnamentanbhbie uccienoanus. 2015, Ne 2-16. C. 3364.

% Yeras JTyXOBHBIX KOHCHUCTOPHH : m3f. topuctoB nox pen. ®@. B. JluBanosa. Cankr-IlerepOypr, 1871 // Ipe3n-
nentTckas oubauoreka umenu b.H.Ensiuna : oduil. caitr. [Dnekrponnsiii pecype] . https://www.prlib.ru/item/459901
(mata o6pamenus : 04.03.2020).

! Boitnnnosa U. T. Tenesnc YCIOBUil IEWCTBUTENBFHOCTH Opaka B POCCHUICKOM TpaBe mepuozaa ummepuu // Cubup-
ckuit ropuandecknid BectHuK. 2015. Ne 1. C. 4.
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OHO nMeno MecTo ere B 17 Beke, Bouuio B CBOJI 3aKOHOB M JICCTBOBAJIO 0 U3IaHUS
HOBBIX 3aKOHOJIaTEJILHBIX aKTOB MOcje peBomonuu 1917 roaa.

DTO yCIOBHE MMENO PEIMTHO3HbIE KOPHU, B CBSI3U C YEM 3aBHUCEIO OT TOrO,
JIOMYCKAET JTU MHOT'0’KEHCTBO BE€pa BCTYIAIOUIETO B opak’’.

Ecnu BeIsSICHSUTOCH, 9TO Opak OBUI 3aKIIOYEH MPU HAJTUYUH HE PACTOPTHYTOTO
IPEeAbIIYIIEro, OH MPU3HABAIICA HEIEUCTBUTEIBLHBIM U PACTOPrayics, a NpeIblAyIIni
3aKOHHBIA Opak BoccTaHaBiuBajics. Kak yke TOBOPWIOCH paHee, 9TO HE Kacajaoch
JIMIL, Ybs PEJIUTUS I0IycKaia MHOroopayue. IT0 yCaoBUe ObLIO 3aKPEIJICHO B CTaThe
222 YcraBa nyxoBHBIX koHcUcTOpuil 1841 roga u B CBOjie 3aKOHOB.

JUist nmun, mo 4ybed BUMHE MPOM3OIUIO TaKOe HE3aKOHHOE 3akiioueHue Opaxa,
HACTYyIaJIu HEraTUBHbBIC MMOCIEICTBHUSL:

- [ICPKOBHAsI ETUTUMUS;

- CChUIKa;

- Oe30paume.

VYrosioBHOE Haka3zaHHE OXKUJAJI0 MOJIOJIO0KEHOB, CBHJIETENICH, CBSIIEHHUKOB,
MIPOBOJUBIIUX OOPSI/, €CITU OHM 3HAIHM O HE PACTOPTHYTOM MPEbIAyIIeM Opake, HO
Y4acTBOBAJIA B MPOLEAYPE 3aKIIOUCHHSI HOBOTO. [Ipy OTCYTCTBUM BHHBI JIMIIO UMETIO
IPaBO BCTYIIHTH B HOBBIH OpaK’ .

Yucno GpakoB, B KOTOpbIE MOTJIM BCTYNaTh XPUCTHAHE, OTPAHUYUBAIIOCH 10
Tpex. [Ipu 3ToM Ha JuUI0, BCTyMNaBIllee B TpeTUW Opak, Hajarajgach IEPKOBHAS €IH-
THMBs . HeelicTBUTEeNbHOCTD yeTBepToro Opaka B 19 Beke Obuta yctanoBiaeHa CBo-
JIOM 3aKOHOB, XOTS €I1e IO ATOr0 3Ta CYIIECTBOBAHUE ATON HOPMBI YCTaHABINUBAJIOCh
CobopubiM ynoxkenueM 1649 roma u ykazom Cearoro Cunoma Ne 64 ot 27 uroHs
1651 rona. Takoii 3anpeT BbITEKaN U3 HOPM XPUCTUAHCKOM 3TUKU, COTJIACHO KOTOPOil
TOJIBKO TIEPBBIN Opak SBISETCS 3aKOHHBIM, ISl BCTYIUICHUS BO BTOPO HEOOXOAMMO

IpOCUTH TpomieHue y bora, Tpetuii — yke NMpecTyIUieHWe, a 4eTBEpPThId — Oecue-

"2 Boitnnnosa . T. Tenesnc YCIIOBHIA JEUCTBUTEILHOCTH OpaKka B POCCHICKOM IIpaBe nepuoaa ummepuu // Cubup-
CKUH ropuanyeckuit BectHuk. 2015. Ne 1. C. 5.

% Boitamnosa U. T. Tenesuc YCITOBHUi IEUCTBUTENFHOCTH Opaka B POCCHHCKOM MpaBe mepuoaa ummepuu // Cubup-
cKUi ropuanyeckuil BectHuk. 2015. Ne 1. C. 5.

™ Moxosas T. A. CTaHOBIICHHE pa3BUTHE MHCTUTYTa Opaka B 3akoHonarenbcTBe Poccuiickoii nmnepun XI1X Be-
ka // Hayumas osnextpoHHas Oubmmoreka «Kubepnenmnka» : odwum. cait. [DmekrpoHHBIH pecypc] URL:
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
(mata obpamenus : 24.02.2020).
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crue’.

YroObl HE TOMYCTUTH 3aKIIIOUEHUE Opaka Mpu HEPACTOPTHYTOM MpPEbIAYyIIEM
U 3aKJIIOYEHHE YETBEPTOro Opaka, B Macrnoprax Ky OB, MEUIAH U KPECThAH YKa3bl-
BaTh UX CEMEHHOE MOJIOKEHHUE, C KEM, KOrla U B KaKOM LIEPKBHU COBEPUIEHO BEHYA-
HUE, 9TO OBLIO 3aKPETUICHO B 3aKOHAaX Hayana 19 Beka, a 3areM B CBOjie 3aKOHOB.

ConpaTckue BIOBBI MOIJIM 3aKJIIOUYUTh HOBBIA Opak mocie npeabsBICHUs CBU-
JIETENIBCTBA O CMEPTH MYKa.

[Tonnor, npeabsBieHue (anblIMBbIX JOKYMEHTOB JJIsi 3aKJIIOUEHUS HOBOI'O
Opaka Ipu He pacTOPrHYTOM CTapOM BJIEKJIO JJIi BAHOBHBIX YI'OJOBHYIO OTBETCTBEH-
HOCTb.

[Ipu »TOM He Bce auIa, 4ell mpeapIAylInil Opak pacTOPrHYT, UMEIU IMpPaBo
BCTyHaTh B HOBbIN Opak. CylllecTBOBaJl 3aIlpPET, 3aKPEIJICHHBII CBETCKUM 3aKOHOM,
Ha HOBBIN Opak AJis TeX, yel Opak pacrajics u3-3a UX BUHbI B!

- Ipent000ICIHUH;

- JIBOEKEHCTBE;

- HECIIOCOOHOCTH K OpauHOMY COXKUTENbCTBY;

- 0€3BECTHOM OTCYTCTBUH.

[IpenarcTBueM st BCTyIJIEHUS B Opak ObLI apecT U HaxOXKIEHHE B Ompee-
JICHHBIX CTeNeHsX pojcTBa. Kakoe MMEHHO pOACTBO HE JOMYCKaeTCs, ObLIO YKa3aHO
B LIEPKOBHOM 3aKOHE.

Yro kacaercsi «MHOBEPLEB», UM MPEAOCTABIIIACH BO3MOKHOCTh 3aKIIOYEHUS
U PacTOp>KeHHs] OpakoB MO HOpPMaM M OObIYasM MX PEIUTHH (B Claydae UX MPUHA-
JIEKHOCTHU K OTHOU Bepe).

3aKOHOAATENBCTBO, PEryIUpPYIOIIee pacTop:KeHue Opaka, B Poccuiickoit M-
nepru ObLIIO TOPa3 o KECTUe eBponeﬁCKor076.

Bormpoc pacropxkenust 6paka, Kak ¥ BOIIPOC €ro 3aKJIFOYEHUs, BIIIOTh 10 1917

roJla HaXoJIWJICS B BEJICHUH MpaBOCiIaBHOM 1epkBHU. Ha pactopikenue Opaka TpeboBa-

> MoxoBas T. A. CTaHOBJICHHE pa3BHUTHE HHCTUTYTA Opaka B 3aKkoHOJaTenbcTBe Poccuiickoii mvmepnn XIX Beka
/" Hayunast osnekrtpoHHas OubOnuorteka «Kubepnennuka» : odwum. caiit. [Onextponnsiii  pecypc] URL:
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
(mata oOpamenus : 24.02.2020).
Snenko O. I'. PactopxeHne Opaka B poccuiickoii mmmepun Ha pyOexxe XIX—XX BB. // Becthuk HOxHo-
VYpansckoro rocyaapctsennoro yauepceurera. 2013. Ne 1. C. 192,
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J0Ch MONy4YuTh coryiacue Csteiero CuHOAa U TOJIBKO MO CTPOro OrpaHUYCHHBIM
MOBOJIAM.

OIHOBpEMEHHOE PETYIUPOBAHUE CEMENHOW KU3HU U TPAXKIAHCKUM IPABOM H
LEPKOBHBIM 3aKOHONATEIbCTBOM BBI3BIBATIO IIPOTHBOPEUHS MEXKIY HUMH .

[{epkoBHBIE CyAbI PEIIATIA BOMPOCKHI PACTOPKEHUS Opaka, IPU3HAHUS €ro Jei-
CTBHUTEIIBHOCTH WIJIM HEACHCTBUTEILHOCTH. DTO OBLIO 3aKpeIuieHo B crathe 46 CBoma
3aKOHOB.

['paxxaHckue cybl pemainu BOOPOCHl JUYHBIX U UMYIIIECTBEHHBIX OTHOILIEHUIN
YJICHOB CEMbH, a TAK)KE BOIPOC Pa3BojAa IMPU COMYTCTBYIOUIMX MPECTYIUICHUAX —
IIPOTHUB FOCYJapCTBa WM UCUYE3HOBEHHUS, - HO C OAHOBPEMEHHOW MOJIa4yeid UCKa B 11y~
XOBHBIH CYI.

Pa3Bon mo B3aMMHOMY coryiacuio He Obul Bo3MOXeH. Jljisi pa3Boja cTaTbsiMu
45 - 56 CBoJ1a 3aKOHOB ObLIT YCTAHOBJIEH MCYEPIIBIBAIOIINI MEpeYeHb TPUUKH.

- Ipento00esHIE APYTOoro Cynpyra;

- HECITIOCOOHOCTH €ro K OpavyHOMY COXXHTHIO;

- B Clly4dae, Korja OuH U3 CyNpyroB MPUTOBOPEH K HAKa3aHUIO, COMPSKEHHO-
MYy C JIMIIIEHUEM BCEX MPaB COCTOSHUS, I COCJIaH Ha XUThe B CUOUPH C JIUIIIEHUEM
BCEX OCOOCHHBIX MPAaB U MPEUMYIIIECTB;

- 0€3BECTHOE OTCYTCTBHE B TEUCHUE MATH U OoJiee JIeT;

- MPUHSITHE MOHAIIECTBAa O0OUMHU CYIIPYTraMHu.

HecrnocoOHoCTh cynpyra Kk OpayHOMY COXHUTHIO coryacHo cratbe 48 CBopga
3aKOHOB MOTIJIa CTaTh MPUYMHOM JIJIA MTOAAYM MCKAa HE PaHEe TPeX JIET ¢ MOMEHTa 3a-
KITFOUEHUsS Opaxa.

Jlobuthcs pazBoma B Poccuiickoit Mmepun ObUTO 0OY€Hh HEMPOCTO M3-3a €T0
CJI0’KHOM ITPOLEYPHI.

Heobxonumo ObUIO TIPOWTH CHEAYIONIME CTAJUU: TMOjavya HCKa, YBEIIaHHE,
npeocTaBiIeHuE HEOOXOIUMBIX IOKYMEHTOB, CyJe0HOe pa3OupaTenbCTBO, MOATBED-

KIACHUC PCIICHUA, allCIIIAINA U OTKaA3.

77 Suenxo O. I'. Pacropenne 6paka B poccuiickoil mmmepun Ha pyGexe XIX—XX BB. // Bectauk FOxmHo-
VYpansckoro rocynapctBeHHoro yauBepeutera. 2013. Ne 1. C. 192.
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Hck nomaBascst ogHUM U3 cyrpyroB B JlyxoBHYyI0 KoHcucTopuio. Jlanee nose-
PEHHBIE JIUIA CTAPAINUCh YOSAUTh WX OAYMaThCsl U COXPAHUTh OpauHbii coro3. Ecim
yBEIllEBaHWE HE BO3BIMEJO JCWUCTBUE, CYNPYTH JOJDKHBI OBUTH MPEIOCTaBUTH HEOO-
XOJUMBIE JOKYMEHTBI B CYJ W MPUHECTH OPHUIMATBbHYIO KIATBY Ha bubmuu. 3atem
HACTYMAJ dTan cyaeOHoro pazouparenpbcTa. [Ipu 3TOM Cynpyru JODKHBI OBLITH TIPH-
cyrctBoBath Ju4HO. CyneOHOe perieHue JoikeH Obul 3aBeputh Cesareitmmii Cu-
HON'®.

Craructuka pa3BonoB B Poccuiickoil uMnepun roBOPUT O CIIOKHOCTH TPOIIe-
IypBl pa3Bojia:

- 1840 rog — 198;

- 1880 rog — 920;

- 1890 rox - 942"

['pomo3aKuid, 3aTpaTHBIA MO BPEMEHM IMOPSAOK pa3Bojia HE CIOCOOCTBOBAJ
VIIy4IICHHIO B3aHMOOTHOLICHHII B CEMbE, a CTHMYJIHPOBAI H3MEHBI', 4TO B CBOIO
ouepenp MOBJICKIIO 32 COOOH erle OJHY NpoOJieMy — HE3aKOHHOPOXKIEHHBIC N1eTh. B
Cankr-IlerepOypre B 1867 romy u3 19 342 3apeructpupoBaHHBIX POXKIECHUN OBLIO
4305 He3akoHHOpOXAEHHBIX (22,3 %); B 1889 rogy u3 28640 3apernctprupoBaHHBIX
poxeHuit 66010 7907 HezakoHHOPOXKICHHBIX (27,6 %)%,

PaccMmoTpuM Takoe OCHOBaHUE JUIsl pacTOp>KEeHUs Opaka Kak mpentoOojesHue.
JlanHoe «ockopOJieHHe CBATOCTU Opakay IMOJOBOW CBS3bIO OJHOIO M3 CYNPYroB Ha
CTOpPOHE MOAJIekKaI0 AoKa3biBaHU0. CorinacHo YCTaBy JyXOBHBIX KOHCHUCTOPH, 10-
Ka3aTh 3TO MOXXHO ITOCPEICTBOM TOKA3aHWK ABYX WM TPEX OUYCBUIHBIX CBHUCTEICH
U POXKJIECHUEM HE3aKOHHOPOXKIEHHBIX JIETEW, O YeM CJeJlaHa COOTBETCTBYIOIIAS 3a-
UCh B METPUYECKON KHHUTE. K JOMONHUTENTHHBIM JI0Ka3aTebCTBAM OTHOCHIIHCH
MUChMa, OOHAPYKUBAIOIIHNE MPECTYIMHYIO CBSI3b OTBETYMKA, TIOKA3aHMs CBUJETENCH,

He OBIBIINX OUuCBHALIAMHU IIPCCTYINUICHUA, HO 3HAIOININX O TOM IIO JOCTOBCPHBIM CBC-

® duenxo O. T. Pacropkerne Opaka B poccuiickoit mmmepuu Ha pyoexe XIX—XX BB. // Bectauk HOsxHo-
VYpansckoro rocynapctseHHoro ynusepcurera. 2013. Ne 1. C. 192.
7 Cemamxo A. T. Bpauno-cemeiinble oTHomeHus B Poccun B XIX Beke: mpaBoBble OCHOBBI PEATH3alMU LIEPKOBBIO
JICTIETUPOBAHHBIX el mostHoMouni // Mosnonoi yuensrii. 2015. Ne 15. C. 467.
80
Tam xe. C. 467.
® Tam xe. C. 467.
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JCHUSM WJIM TI0 CIyXaM; IMOKa3aHUs OOBICKHBIX JIFOJICH O pa3BpaTHOM >KM3HU OTBET-
YHKa M JIPYTHe - TOIBKO TOT/Ia MOTYT UMETh CBOIO CHIIY, KOTJa COSAHHSIIOTCS C OJ-
HUM W3 TJIABHBIX JIOKA3aTENIbCTB, WJIM K€ B CBOCH COBOKYMHOCTH OOHApYKHBAIOT
PECTYIUICHUE.

OmHuM U3 yCIOBHH JOKa3bIBaHUs ObLIa HEOOXOJUMOCTH MPENCTaBUTH CBUIC-
Tener nmpentodoaestHusl. Tak Kak 1MojoBasi CBSI3b OOBIYHO MPOXOIUT O€3 MOCTOPOHHUX
rJ1a3, TaKO€ YCIIOBHUE, BO-TIEPBBIX, OUYEHb 3aTPYAHSIIO MPOIECC, BO-BTOPHIX, BIEKIIO
37I0YNOTPEOSICHUS M JDKECBUIETEIIBCTBO, B-TPETHHX, MPUAABAIO CYI€OHOMY TIpOIieC-
Cy CKaHJAIbHBIA XapaKTep, YTO HE OTBEYAIO «IyXOBHOMY IpEIHA3HAUCHUIO IIEp-
KOBHOTO Cyaa» -

Ecnu nuvHOE mpu3HAHWE BUHBI HE IMOATBEPXKIAIOCh CBHUJICTEISIMH, OHO HE
NPUHUMAJIOCH BO BHUMaHWe. Eciiu HecMOTps Ha BCIO CIIOXKHOCTH Pa3BOJ] IO PUYNHE
npeTo00esTHUS BCE YK€ COCTOSJICS, AJII BAHOBHOTO CYNpYyTra HACTYMAIU CIEAYIOIINE
TIOCJIC/ICTBUS: TOXXU3HCHHBIN 3alpeT Ha BCTYIUICHUE B Opak W HAJOKCHUE CIUTH-
MbH,

HecMoTpst Ha TpyIHOCTH JIOKa3bIBaHUS, MPETIO00IESTHIE OBLIIO CaMOM pacipo-
CTPaHEHHOW MPUYUHOMN pa3Bojia, TaK KaK OCTAJIbHBIE ObUIH emié Goyee TPYyAHO JO0Ka-
3yeMBIE.

Takas mpuumHa U1 pa3BoAa Kak HECTIOCOOHOCTh K OpayHOMY COXKUTHIO TPH-
HUMaJlach B Ka4eCTBE OCHOBAHMsI pa3Bojla HE B JIOOOM cilydae, a TOJBKO €CJIM OHa
BbI3BaHa (PU3UOIOTUEH, CyIIecTBOBaNA 10 Opaka, u Opak JJIUTCS TPHU Tojia u 6onee”,

JlaHHas MpUYMHA TaK)Ke MOJJIeKaa JOKa3bIBaHUI0. JloKa3aTenbCcTBOM OBLT pe-
3yNbTaT MEAMIMUHCKOIO HMCCIEAOBAaHUA, B MPOIECCE THIATEIBRHO pPaccMaTPUBAIHCH
MHTHMHBIE OTHOIIeHUA cynpyroB. Eciu B Opake ObLTH J€TH, 3TO OMPOBEprano 0OBH-
HEHHUE B HECITOCOOHOCTH K TIOJIOBBIM CHOITICHUSIM.

Hampumep, kusiruas Codbst Hapeimkunoit, kotopast B 1859 roay mogana uck o

8 duenxo O.T. Pacropxkenne Opaka B poccuiickoi mmmnepun Ha pyOexe XIX—XX BB. // Becrauk HOxHo-
Vpanbsckoro rocynapctseHHoro yuusepcurera. 2013. Ne 1. C. 192.

8 yeras JIYXOBHBIX KOHCHUCTOPHIt : u3a. topuctoB moj pea. ®. B. Jlusanosa. Caunkt-IlerepoOypr, 1871 // Ipesu-
neHTckas Ooubnunoreka umenn B.H.Enbuuna : oduu. caitr. [DnekrponHslid pecype] . https://www.prlib.ru/item/459901
(mata obpamenus : 04.03.2020).

* Veras IyXOBHBIX KOHCHCTOPHH : m3A. topuctoB mof pex. @. B. JluBanosa. Cankt-IlerepOypr, 1871 // Ipe3u-
nentckas oubanoreka umenu b.H.Eneiuna : oduir. caitr. [Dnexkrpounsiii pecype] . https://www.prlib.ru/item/459901
(mata obpamenus : 04.03.2020).
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pa3Bojie 10 HECTIOCOOHOCTH CyIpyra K OpadyHOMY COXXHTHIO U npemo6o;1e;[Hmo85.
DTOT mporiecc Aics Ooee ABAAIATH JICT.

HecMoTpst Ha HanmWune MBYX OCHOBAHHM /IS pa3Bojia B pa3BOIC KHATHHE OBLIO
OTKa3aHO, TaK KaK B Opake ObLIN JCTH, YTO OIPOBEPrayo I0JI0BOe OeCCHIINE, a CBU-
JeTenei npentodonesaus He Hanuiock. He ymanock qokaszats u 6eccuine, Tak Kak oT
Opaka ObLTH I[CTI/I86.

Kak u B ciiydae ¢ npentoboessHiIeM, pa3Boj U3-3a MOJIOBOT0 OSCCHIINS UME
CBOHMM TIOCJICJICTBUEM 3alpeT BCTYIATh B Opak HaBcer/a.

Crnenyroliee OCHOBaHHE JIJIsI pa3Bojia - O€3BECTHOE OTCYTCTBHE cymnpyra. Ero
JOKa3bIBaHNUE CKJIAJABIBAIOCH M3 TPEX COCTABIISIOIIMX: HATMYUE O(PHUITMAIBHO 3aKITFO-
YeHHOro Opaka, OTCYTCTBHE MH(OpPMAIMU O MECTOHAXOXJICHUH OTCYTCTBYIOIIETO U
BpPEMSI OTCYTCTBHUS — TISITh JIET U 6onee®’. Ecnu omun CYNpyT CHEIUATHHO OCTABUII
Cymnpyra, HO TPU 3TOM HM3BECTHO, T/ OH HaXOAUTCS, 3TO HE CUUTAIIOCH YBAKUTEIb-
HOM PUYMHON pa3Boza.

B 3asBieHnu o pactopkeHHN Opaka yKa3bIBAIUCh BCE 0OCTOATEIHCTBA OTCYT-
CTBHS Ml K HEMY TNPUJIAraJIlCh BBITTMCKA U3 METPUYECKON KHUTH O Opake.

[Ipu paccMOTpeHHH MTaHHOTO 3asBJICHUS ITPOBOJMINCH MEPONPHATHS MO PO-
3BICKY OTCYTCTBYIOIIIETO.

[Tpocurens 00s3aH OBLT MPEACTABUTH CBEICHUS O TOM, KOT/Ia M OTKY/1a MOCTY-
MWK TIOCIICTHUE CBEICHMSI O MPOTABIIEM, TIEPEUHUCITUTh MECTO JKUTEIbCTBA BCEX H3-
BECTHBIX €My POJCTBEHHHUKOB CBOMX M CyNpyTa.

JIyXOBHBIM CyJIOM 4Yepe3 MOJTHITHIO BEJICS MOUCK OTCYTCTBYIOIIETO IO apecam
€ro POJCTBEHHUKOB M IOCPEICTBOM JIUII, MPEANOI0KUTEIIEHO 00JIaIaloIIuX CBEIe-
HUSIMU O HeM. J[omOTHUTENhHO B Ta3eTax MyOJIMKOBAIUCH CBEACHUS O PO3BICKE TIPO-
MaBIIEro CyNpyra, Mo UCTEYCHUH OJHOTO Toja MOcie MyOoJuKaImu He00X0AuMo ObI-
JI0 OXKHUJATh MMOCTYIUICHUE CBEICHUI O HEM.

Ecau takou YCHHGHHLIﬁ IMOMCK HalJI PC3yJIbTAaT U CBCACHHUA O MCCTOHAXOXKIC-

8 Maxkcumosa T. PasBox mo-pyccku // Pomuaa. 1998. Ne 9. C. 58.
5 Suenko O. T. Pactopxenne Opaka B poccuiickoit ummnepun Ha pydexe XIX—XX BB.// Bectauk IOxHo-
VYpanbckoro rocynapctBeHHoro yauBepcutera. 2013. Ne 1. C. 192,
8 Suenxo O. T. Pacropxxenue Opaka B poccuiickoit ummepun Ha pydexe XIX—XX BB.// Bectauk IOxHo-
VYpansckoro rocynapctBeHHoro yauBepeutera. 2013. Ne 1. C. 192,
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HUM Cylpyra MoJy4eHbl, 1eJI0 O Pa3BOAe MPEKpaIaioch, a eciu HHGOpMaIHs 0 HEM
He MOSIBUIACK, HAYHHAJICS MPOLIECC PACCMOTPEHIS ea ..

Eme ogHO 00CTOSATENBCTBO, MPU KOTOPOM BO3MOXKHO OBLIIO MPOCHUTH PA3BOJA —
ccpuika B CuOMpp IO NPUroBOpPY CyAa Ha KaTopry widM noceineHue. Eciau cynpyr
N0OPOBOJILHO IOCJIEI0BAJ 3a OCYKJIEHHBIM, Ha Pa3BOJ MO 3TOM MPUYUHE OH MPETEH-
JI0BaTh HE MOT. Eciu ke He mocineqoBall, TO B TEYEHHUE JIBYX JIET CO AHS BCTYIUIEHUS
B CHJIy NIPUTOBOpPA MPOCUTH Pa3BOJ] MOIJIM 00€ CTOPOHBI — M OCY>KJE€HHBIH, U €ro CY-
IpYT.

Taxkum oGpazoMm, n00UThCS pa3Boga B Poccuiickoit Ummepuu cTousio orpom-
HBbIX BPEMEHHBIX U MOPAJIbHBIX YCWIHM, pENYTALMOHHBIX U3JEpKEK. Bee 310 mopox-
710 HEJOBOJBCTBO B OOIECTBE U HEOJHOKPATHBIEC MOMBITKA U3MEHHUTH MOJ0XKEHHE
Jen.

IlonbITKa ynpoCTUTH MPOLEAYPY Pa3BOAA, B TOM YHUCJE 32 CUET PACIIMPEHUS
€ro OCHOBaHWi, OblIa, B 4YaCTHOCTH, npeAanpuHsaTa B 1905 roay B mpoekTe HOBOIoO
I'paxxnanckoro YiioxeHus, B CHEIMAILHOM 3aKOHOIpoekTe o pa3Boae 1908 ropa,
KOTOpBIE, OIHAKO, HE ObUTH yTBEpKJeHbl. COOTBETCTBEHHO, JIaHHAs Mpo0emMa Tak U
He ObliIa pelieHa HU Ha YPOBHE IIEPKBU, HM HA YPOBHE TOCYAapCTBa A0 KOHIIA CYIIle-
cTBOBaHus Poccuiickoi I/IMHGpHI/I89.

IIpencraBuTensiM MHBIX BEPOYUYEHUM MPUXOAWIOCH HECKOIBKO JIETY€ B 3TOM
OTHOIIEHUH, OCOOCHHO MPOTECTaHTaM, JJIsi KOTOPhIX Pa3BOi U BCTYIUICHHE B CIEAY-
101U Opak OB BO3MOYKHBI.

JInsi KaTOJIMKOB CYIIECTBOBAJA Cemapauus - pa3JesIbHOE IPOKUBAHUE IO pe-
mennio cyaa. [Ipobiemy 3To HE pemiano, Tak Kak MpaBa HA HOBBIM Opak HUKTO W3
Pa3JIy4eHHBIX 10 CEMapalyy CyIpyroB HE UME.

B caMoM BBIrOJHOM MOJI0KEHUU B 3TOM IJIaHE HAXOJUIUCh MycylibMaHe. OHu
UMEH TIPABO KUTH 10 3aKOHAM U 00bIYasiM CBOEH penuruu (B 4acTu Opaka): UM Io3-

BOJIAJINCH 1 MHOT'OKCHCTBO, K PA3BO.

8 duenxo O. I'. Pactopxenne 6paka B poccmiickoil mvmepuu Ha pyoexe XIX—XX Be.// Bectnnk FOxmHo-
VYpanbckoro rocynapctBeHHoro yHuBepcutera. 2013. Ne 1. C. 192.
¥ duenxo O. I'. Pactopxenue Gpaka B poccumiickoil mmmepun Ha pybexe XIX—XX BB. // Bectuuk IOxmHO-
VYpansckoro rocynapctBeHHoro yauBepeutera. 2013. Ne 1. C. 192.
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B cnyuasix, ecau Opaku COBEpIIATUCH C HECOOJIOJIEHUEM MPEAYyCMOTPEHHBIX
3aKOHOM YCJIOBMW, OHM NpPHU3HABAIUCh MO ycmoTpeHuro Casarenmiero CuHOna Mo
MPEJACTABICHUIO EMApXUATIBHOTO HAYAJIbCTBA HE3aKOHHBIM M HEIACUCTBUTEIBHBIM.
Jlena o MHOroOpauuu pa3peiainuch enapXuajlbHOW BIACThI0 CAMOCTOSITEIBHO.

B uuctom Buae HenmewcTBUTENLHOCTh Opaka B Poccuiickoit Mimmepun 3akoHO-
JaTeJIbHO HE OIpEAeNslach, U CMELIMBAJIOCH C €r0 pacTOp:KEHUEM. TemM He MeHee,
MO>KHO BBIBECTH OOIIME OCHOBAHUS HENEUCTBUTEIBHOCTH OpaKa:

- HeTOOPOBOJIBHOCTD 3aKITIOUEHUS;

- ICUXWYECKas HECTaOMIbHOCTb;

- IBO€-, TPOEKEHCTBO;

- M&X1Yy POJICTBEHHUKAMHU;

- Opak C SI3BIYHUKOM,;

- 3aKJIFOYEHHUE HE 10 MPEANUCAHHON 3aKOHOM (opMe.

To ecTb HeEHCTBUTENBHBIM SBJSUICS Opak, 3aKII0YCHHBIN C HAPYIIEHUEM 005-
3aTeNbHBIX YCIOBUU. B TakoM cilyyae cynpyru HEMEUIEHHO pa3iydaliuCh OT COXHU-
TEJIbCTBA, @ IPU YCTAHOBIEHUU B OTHOLIEHWHM KOTO-TO M3 HUX BUHBI, HA3HAYAJIOCh
ONPEAECIEHHOE 3aKOHOM HaKa3aHHUE.

Co6biTusa 1917 roma He MOrJIM HEe KOCHYThCS c(hepbl ceMeitHoro mnpasa, KOTo-
pas kak u npouue cdepsl noasepriack pedhopmaM. HoBoil BiIacThio KapJUHAIBHO
MIOMEHSJIOCH PETYJIMPOBAHNUE CEMEMHBIX MPABOOTHOIIEHUI: OTKA3aBIIUCh OT apXauy-
HOT'O CTaporo 3aKOHOAATENhCTBA, B ACHUCTBUE OBLIN BBEICHBI KapIUHAJIBHO UHBIC 3a-
KOHBI, a Poccus BhIBe/ieHa Ha MEPENIOBYIO B pPEriiaMEeHTUPOBAHUU Opaka Cpelu Jpy-
TUX CTpaHQO. B niepBbie TO7BI COBETCKOM BIACTH OBLIIM HAMHOI'O YIPOILIECHBI MOPSJIKU
3aKJIIOUCHHMS M pacTOpKEeHHs Opaka.

Cratpeii 1 Jlekpera «O rpaxkmaaHckoM Opake, O JCTSAX M BEICHHH KHUT aKTOB
COCTOSIHHS» - OTMEHSICTCS LIEPKOBHBIH OpaK, BMECTO HEr0 BBOIHUTCS CIUHCTBEHHO

NpU3HABAEMbIN TPAXITAHCKUN Opak, 3aKIIFOUEHHBIN B TOCYJIapCTBEHHBIX OpraHax, a

%0 3y0apesa O. I'. BiausiHEE TIEpBBIX IEKPETOB COBETCKOM BIIACTH HAa CTAHOBIICHHE COBPEMEHHOTO CEMEHHOT0 3aKo-
HomatenscTBa // CeBepo-KaBkasckuit ropuanyecknii BecTHuK. 2017. Ne 4. C. 80.
o Hexper BIIUK, CHK PC®CP ot 18.12.1917 «O rpaxkaaHCckoMb Opake, 0 JeTIXb U O BEJCHIN KHUT'h aKTOBH CO-
crosiHis // T'azeta Bpemennoro Pabouero m Kpectesackoro IlpaBurensctBa. 1917. Ne 37.
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HE I0 IIEpPKOBHBIM npaBwiaM. LlepkoBHBIN Opak He 3amperniaics, HO ObUT OOBSBIICH
YaCTHBIM JIeJIOM I'pakaaH. HUkakux 1opuauyeckux MocjieICTBUN BEHYaHUE B LIEPKBU
He Bieks1o. OOpaTHyIO CUJly yKa3aHHbIA J[eKpeT He MMen, Mo3ToMy Opaku, 3aKiIro-
YEHHBIC B IEPKBH JI0 €T'0 MPUHATHSA, ObLUTN NeCTBUTENbHBI. HecMoTpst Ha 9TO, B pe-
ATBHOCTU CEMbs ObLIa OT/AENIeHa OT IepKBH. [locTpoeHrne HHCTUTYTa Opaka OCHOBBI-
BaJoCh Ha Oyp>Kya3HO-JIEMOKPATHYECKUX, a HE Ha COBETCKHX KOJUIEKTUBUCTCKHUX
NPUHIIMIIAX, YTO CaMo IO cebe He OBbLJI0 HOHCEHCOM, TaK Kak 00OCHOBBIBAIIOCH B TPY-
nax K. Mapkca u B.1. Jlenuna®,

Byp>kya3Ho-eMOKpaTHUeCKOE HAYau0 COBETCKOM CeMbU MPOSBIISLIOCH B CBO-
601e Bonu Ha Opak. [1o cyTu, HeoOX0oarMBbI ObUTH TOJIBKO /IBA YCIIOBUS: B3aUMHOE CO-
riiacue BCTyHaroluxX B Opak U JOCTHXKEHUE UMU OpayHoro Bospacta. Hu ponurenu,
HU OIEKYHbI, HU HAa4YaJIbCTBO IO 3aKOHY OoJiee HE UMEJU MpaBa BIUITh HA ITOT MPO-
ecc.

MuHMManbHBIN OpayHblil BO3pacT ycTaHaBinuBajics 16 met u 18 ner aisa xeH-
IIMH U MY>KYHH COOTBETCTBEHHO (cTaThs 2 Jlekpera). [Ins «Ty3eMHBIX KuUTenei» 3a-
KaBKa3bsi MUHUMAJIBHBIN TTOPOT OBLI CHIDKEH A0 16 JeT 1 MyXK49uH U 10 13 et aus
*eHmuH. He npuHuManuce 3asiBieHus 0 BCTYIUICHUH B Opak:

- OT POJICTBEHHHKOB IO MPSMON JIMHUM, MOJTHOPOAHBIX U HE TMOJTHOPOIHBIX
OpaThbeB U cecTep;

- OT JKE€HATHIX U 3aMY)KHHUX

- OT MICUXWYECKHU HE3JIOPOBBIX JIUII.

[Topsigok peructpanuu Opaka ObUT HECIOXKEH: JKeJalolllhe BCTYMUTh B Opak
JOJKHBI OBUTA MPUMTH B OT/AEN 3amuceid OpakoB, MOJANHUCATh JOKYMEHT 00 OTCYT-
CTBUU yCTAHOBJICHHBIX 3aKOHOM MPEMATCTBUI K Opaky U 0 CBOeM CBOOOJHOM BOJIE-
u3bsIBIICHAN . Peructparop dGuKcupoBan (GakT 3aKII0UeHHs Opaka B KHUTY 3amucen
OpakoB, OOBSBIIS Opak BCTYNHBIIMM B 3aKOHHYIO CHJTY M BbIJaBaj KOIUIO CBHJIE-

TenbCcTBa 0 Opake. [Ipu BecTymieHnn B Opak MOJIOJ0KEHbI caMU BBIOUpanu (aMUITUIO

2 Pynsik O. Y. DBomtonnst HHCTATYTa Opaka B COBETCKOM ceMmeitHoM mnpase (1917-1996 rr.) : aBToped. auc... kaHm.
fopuf. Hayk : 12.00.01. U3garensctBo Huxeropoacoit akanemun MBJ] Poccun, 2015. C. 5.
3 Hexper BUUK, CHK PCOCP ot 18.12.1917 «O rpaxganckomMb Opake, 0 AETAXH U O BEICHIN KHUT'h aKTOBH CO-
crosiHis // T'azera Bpemennoro Pa6ouero n Kpectestackoro IlpaBurensctBa. 1917. Ne 37.
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(My»a, >KeHbI WIH JIBOWHYIO).

Ecnu ke B OCIEACTBUU BBISICHSIIOCH, UTO JJAHHBIE HOBOOPAUHBIMH TTOKA3aHMS
00 OTCYTCTBUM NpPENSATCTBUU KO BCTYIUIEHHIO B Opak ObUIM JIO)KHBIMH, BUHOBHBIE
NPUBJIIEKAJIUCh K YTOJIOBHOM OTBETCTBEHHOCTH, a MX Opak MpHU3HABaJICA HEICHCTBU-
TEIbHBIM.

Bropoii gekper, perynupoBaBIIvii mpekpaiieHue Opaka, Obul puHAT 19 ne-
kabps 1917 rona. [1o HOBBIM MpaBHIIaM Jiea O Pa3Bojie pacCMaTPUBAIUCH MECTHBIMU
cylnamu (IIpu MHUIMATUBE Pa3Bojia OHUM U3 CYINPYroB), 1o opranamu 3AI'C (npu
00OOTHOM KEJIAHUU CYNPYTOB Pa3BECTHUCH).

OTU JeKpeThl ObUIA TOPJOCTHI0 HOBOM COBETCKOM BJIACTH, B JIUTEPATYPE TOTO
BPEMEHU UM IMPHUAABAIOCH OOJIBIIOE 3HAUEHUE, TAK KAK HA B OJHOW caMOi pa3BUTOU
CTpaHE HE CIYYMUIIOCh TAKOI'O PEBOJIIOLMOHHOIO MPOPHIBA B CEMEMHOM cpepe, Ha YTO
oOpaiiiajl BHUMaHHE B CBOMX BBICTYyIIeHUAX B.1. Jlennn®.

['TaBHBIM JTOCTM>KEHHEM ITUX JEKPETOB ObLIO JTOCTHMKEHUE PAaBHONPABUS I10-
JIOB 1O BCEM acleKTaM Opaka: ero 3aKiIIOYeHUH M PACTOPKeHHWH Opaka, B BHIOOpE
(damunnn, MecTa KUTEIbCTBA, BOCIUTAHUU JI€TEN U TaK Jajee.

CBoe pa3BuTue OpayHble MPABOOTHOLICHHS MOJIYYWIA B IEPBOM COBETCKOM
koauduupoBaHHoM akTe - Kogekce 3akOHOB 00 aKkTaxX Tpa’KJaHCKOI'O0 COCTOSHHS,
OpAdHOM, CEMEIfHOM M ONEKYHCKOM IpaBe’’, OXBATHBIIEM IPABOBBIM PETY/IHPOBA-
HUEM BCIO ceMeilHyto cdepy. JlaHHbIil Komekc BoOpan B ceOsi OCHOBHBIE HOPMBI Jie-
kaOpbeckux JlexkperoB 1917 ropa. IlpuHuun paBHONpaBUs MOJIOB B HEM MPSMO IPO-
nucaH He ObLI, HO U3 COBOKYIMHOCTH €r0 HOPM 3TOT MPHUHILIMIN ObLI OYEBUACH: 00s3a-
TETHHOCTh B3aMMHOTO corjiacusi Ha Opak (ctaThs 70) 1 Ha ero mpekparieHue (CTaThs
87), COBMECTHOE OCYILIECTBIECHUE POJAUTENIBCKUX TIpaB (cTtatbu 151, 152).

Peanuu Toro BpemeHnu norpedoBasin pa3paboTku HOBOro Kojekca 3aKOHOB O

o 96 .
Opake, ceMbe, U OIEKe, BBEACHHOrO B jackcTBue ¢ 1 sHBaps 1927 roga™. JlaHHBIN

% 3ybapeBa O. I'. BiusiHue nepBoIX JEKPETOB COBETCKOMN BJIACTH Ha CTAHOBJICHHE COBPEMEHHOT'O CEMEWHOTO 3aKO0-
nomatenscTBa // CeBepo-KaBkasckuii ropuanyeckuii Bectauk. 2017. Ne 4. C. 81.
% Konekc 3aKOHOB 06 aKTax IPakIaHCKOTO COCTOSHHS, GPauyHOM, CEMEHHOM H OreKyHcKoM mpase // Cobpanne
y3aKOHEHU# u pacnopspkenuit Pabodero u Kpectbsiackoro npasurenbctsa PCOCP. 1918. Ne 76 77. Cr. 818.
%® Mocranosnerne BIIUK ot 19.11.1926 «O BBeneHuu B aeiictue Koaekca 3aKOHOB 0 Opake, ceMbe u omeKe» //
Cobpanne y3akoHeHHH U pacriopsokernii Pabouero n Kpecresuckoro npasutenscta PCOCP. 1926. Ne 82. Cr. 612.
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Koneke conepxan muHoro Hosesi. [loaTBepkaanack AeMCTBUTENIBHOCTD JAOPEBOIIIO-
IIMOHHBIX OPaKOB MO peIUruo3HBIM o0psaam no 20.12.1917 roga, a B MECTHOCTSIX,
KOTOpbI€ ObUIM 3aHATHl HENPUSATENIEM, — 10 00pa3oBaHUsS OPraHOB 3alUCH aKTOB
FPAXKIAHCKOTO COCTOSIHUS; Takhe Opaku NPUPABHUBAINCH K 3aperuCTPUPOBAHHBIM
Opakam. CpaBHSUICS MUHUMAJIBHBIA BO3PACTHOW MOPOT IS BCTYIUICHUS B Opak st
MYKUUH | KEHIIUH. ITO ObUIO CIIeJIaHO I TOr0, YTOOBI paHHHE Opaky HE MeIIain
KEHIIMHE TMOTYyYUTh 00pa30BaHKE U PeaTu30BaThCs B PO ECcCUu.

HoBoe OpauHOe 3aKOHOATENHCTBO MOMEHSIIO MPEACTABICHHUS O MPEANOYTH-
TEJIHHOM BO3pacTe BCTYIUIEHUS B Opak B CTOPOHY ero yBenuueHusi. OHaKo K CTaThe
5 K30bCO PC®CP umenocs npuMedaHue, MO3BOJISIONIEE MECTHOW BJIACTH MpUMeE-
HSTh WHIAWBHUIYAJIbHBIN MOJIXO M B CIy4yae HEOOXOJMMOCTH IMO3BOJIUTH 3aKIIOUUTh
Opak no goctuxenuu 17 ner.

CambIM cMeNbIM, HO HEOJHO3HAUYHBIM HOBOBBEJEHHEM, BbI3BaBIICH OypHBIC
nuckyccuu npu moarotoBke Komekca, Op110 y3akoHEeHHE (DAKTUIECKUX OPaKoOB.

[Ipu 3TOM yka3aTh Hadayio Opaka MPU €ro PErUCTPAIMH MOXHO OBLIO MO yKa-
3aHUI0 MOJonokeHOoB. [IpekpaTunochk mpu3HaHue Opaka HENEHCTBUTEIHHBIM Kak
dbopma ero TUKBUIAAIIH.

B crarbe 12 K30bCO ycTanaBiauBagucCh yCIIOBHs, HEOOXOIUMBIE ISl PEru-
cTtpaiuu (pakTuueckux OpakoB. TpeTbu NHia JOMXKHBI ObUIM OBLIO TOJITBEPIUTH
COBMECTHOE MPOXKMBAHME M HAJIUYUE OOIIEro XO3sHCTBa (PAKTUUECKUX CYMPYTOB,
oburue neru. Ho HecMOTpst Ha Takylo y3aKOHEHHYIO0 CBOOOJly HaceleHHe, 0COOCHHO
CENBbCKOE, BCE K€ MPUIEPKUBAIOCH OPUIIUATEHOTO 6pa1<a97.

Pa3Boj emie 6onee ynpoctuiics B cpaBHeHuu ¢ Kogekcom 1918 roga u ocy-
IECTBIISICSA TOJbKO B opraHax 3AI'C. [l aToro HeoOXoauMo OBLIO IMOJATh 3asBIie-
HUE OJIHUM U3 CYIIPYTOB, BTOPOU MPOCTO M3BEIIAJICS O CBEPIIUBIIEMCS (paKTe pa3Bo-
na.

Takum 00pa3zoM, COBETCKOE 3aKOHOIaTEILCTBO KOPEHHBIM 00Pa3oM MOMEHSIIO

peryJupoBaHHue CEMEHHON cephl.

%7 Hopckast A. A. Kozekc 3ak0HOB 0 Opake, ceMbe u orieke PCOCP 1926 r.: cOOTHONIEHHE UIACOIOTUICCKON U 0P U-
quueckoit  cocramisromux  // Universum  Juris. 2016, Ne 2. 01.02.2016. [Dnextponnsiii pecypc]. URL
http://www.universum-juris.org/?q=ru. (mata o6parerus : 09.05.2020).
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Bo-miepBbIx, yILM Takue OrpaHUYCHMsSI 3aKII0OUCHHS Opaka Kak COoryiache Ha TO
3aKOHHBIX MPEACTABUTENICH U HayanbcTBa. HUKakoro 3HaueHus HE UMEJI0 BEPOUCIIO-
BEJlaHHE YEI0BEKa, Pa3peIlIeHO CTaj0 BCTyHaTh B Opak MpeACTaBUTENSAM Pa3HBIX pe-
JIUTHUH, a COCIIOBHAsI MPUHAJICKHOCTh BOOOIIE CTajga aHaXpOHU3MOM. Toiabko H00-
POBOJILHOCTh Y PaBHOIIPABHUE CYNPYroB UMENHU TENEpb 3HAYEHUE MPU BCTYIUICHUU B
Opak. Jlyis peructpamnuu OpakoB U pa3BoJIOB (M IPYTrUX aKTOB IPaKIaHCKOTO COCTOSI-
HUs1) OBUTH CO3JIaHbI CIEIUATbHBIE OTAEIbI, a IIEPKOBHBIC OpaKu HE BICKIH HOPHUIH-
YEeCKUX IMOCJIEeACTBUI. B OTHOIIEHMM MUHUMAIBLHOTO OpayHOro Bo3pacTta HeOOXOau-
MO 00paTUTh BHUMAHHUE Ha €r0 HEM3MEHHOCTh IOCJIE PEBOJIIOIUU: JJI1 MYKUUH - 18
JIeT, JUIS JKSHIUH - 16 JerT.

Bo-BTOpHBIX, pa3Boa mepectan ObITh HEpPa3peIIUMbIM MPENSITCTBUEM: HEOOXO-
JUMO OBLIO MPOCTO BBIPA3UTh HA 3TO CBOE KEJTaHUE U OOPAaTUTHCS B CYJl WU OpraH
3ATIC.

B-TpeTthux, nepkoBHbIE Opaku OONbIIe HE WUMEIH CHIIBI, KPOME TEX, U4TO 3a-
KITFOUEHBI TI0 CTapOMY 3aKOHOAATENbCTBY. EMWHCTBEHHON 3aKOHHOUM (hopmoii Opaka
ctana peructpanus B opraHax 3AI'C. 9To ObUIO UICOTIOTHUECKONW MEPO B YKperuie-
HUU HOBOHM BJIACTM M MUHUMU3AIMK BIUSHUSA IIEPKBU HA OOIIECTBO. 371€Ch HOBOMY
rocy/1apCcTBy HEOOXO0auM ObLT OanaHc MEXIAY HOBBIMU KOJUIEKTUBUCTCKHUMH U OYp-
Kya3HO-JIEMOKPATUUECKUMHU IIEHHOCTSIMHU.

B-ueTBepThIX, CY3WICS KPYT KPOBHBIX POJICTBEHHUKOB, Opak ¢ KOTOPHIMH OBLI
3amnpelieH, a Ha Opak ¢ HEKPOBHBIMU POJICTBEHHUKAMH 3aIIPET ObLIT CHAT MOJHOCTHIO.

B-naThiX, y JKEHIIUHBI MOSBUJIOCH MPABO OCTaBUTh CBOKO A0OpauyHyto (hamu-
JIVFO TIPY BCTYIIJICHUH B OpaK.

B-mecThix, 3aperucTpupoBaHHBIA Opak MpUpaBHEH K (PaKTUYECKOM, YTO OTBE-
4aj0 HOBOM HJEOJIOTUU MO UCKOPEHEHHIO CTapblX YCTOEB M YCTAHOBJICHUIO HOBBIX.
3/ech HaceJIeHUuEe yXUTPSIIOCH MOJIb30BAaThCA BCEMHU CIIOCOOAMU OJTHOBPEMEHHO, BBI-
6upast [UIs1 KOHKPETHOTO CIIy4asi Hanbosiee YIOOHBIH BapHaHT ..

BriBon mo rnaBe. MHctutyT Opaka B XIX u Havanme XX Beka mperepries JBe

% Pymeixk O. W. DBomronmst MHCTUTYTa Opaka B COBETCKOM ceMeitHoM mpase (1917-1996 rr.) : aBroped. muc...
kauj1. ropun. Hayk : 12.00.01. MU3aatensctBo Hinkeropoackoi akanemun MBJ] Poccun, 2015. C. 25.
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OCHOBHBIX CTAJIUU: JOPEBOJIOLMOHHYIO U TOCTPEBOIIOLMOHHYIO.

B nepBoM mepuosie B paMKax paccMaTpUBAEMOI'0 XpOHOJIOTMYECKOr0 OTpe3Ka
MHCTUTYT OpakKa HaXOJWJICS B COBMECTHOM BEIEHUH LIEPKBU U TOCYAapCTBa.

Cuctema npaBa Poccuiickoil uMnepun cojiepxaia U 1IepKOBHbIE HOpMBI. Me-
TOJIOM IIPABOBOI'O PEryJIMpPOBaHUs ObLT UMIIepaTUBHbIN. [Ipru3HaBancs IUIIb HEPKOB-
HBIH Opak.

HoBble BUTOK pa3BUTHSA MHCTUTYTa Opaka HACTYMWJI mocie peBoioruu 1917
roja.

MeTo/10M TIPaBOBOrO PEryjaupoBaHUsl CTal IUCIO3UTUBHBIN MeTon. Hopmbl
npaBa, Peryaupyromue JaHHbIM UHCTUTYT, KapAUHAIBHO W3MEHWINCH: ObLIO 0OBSB-
JIEHO PaBHOIPABHUE IOJIOB, IPU3HABAJICS TOJBKO IPAKIAHCKHI Opak (IMpu 3TOM paHee
3aKJIIOYEHHbIE LEPKOBHBIE Opakyd COXpaHSIM CBOIO CHUJY), K OpULHMATBHOMY Opaky

ObLIM NpUpPaBHEHBI (PaKTHUECKHE OpayHble OTHOLLECHUS.
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2 NHCTUTYT BPAKA B 3AKOHOJATEJILCTBE CTPAH 3AIIAJTHOI
EBPOIIBI B XIX - HAYAJIE XX BB.

2.1 llonsiTHe, UCTOYHUKH, COEP:KaHUE HHCTUTYTA Opaka

Kak yxe orMeuanoch paHee, MOHSATHE «Opak» 3aKOHOAATEIILHO HE OIpenesne-
HO. Ha mpoTsihkeHrur MHOTHX BEKOB OpaKOM JIIOJU CYMUTAIN CEMEUHBIN COI03 MYKYH-
HBI ¥ KEHITUHBI, OCHOBHAS I11€JIb KOTOPOT'O - BOCIIPOM3BOJICTBO U BOCIIUTAHUE TTOTOM-
ctBa’” . C OZHOIl CTOPOHBI 9Ta B3aHMOCBSI3b CYOBEKTHBHBIX TyBCTB H POACTBA, C APY-
rol — OCHOBaHa Ha MMYIIIECTBEHHOM HHTepece. ABTOp HacTosIed paboThl MPUCO-
€AMHSETCS] K BBICKA3aHHOMY B HAay4YHOM JUTEpaType MHEHHUIO O HEPELIEHHOCTU BO-
npoca O MpPaBOBOM MpHUpPoAE Opaka, Tak KaKk OPUUIMAIBHOIO ONpEEIeHHUs Opaka He
UMEETCS JaKe B COBPEMEHHOM CEMENHOM 3aKOHOATEIBCTBE .

B crpanax 3anagnoii EBponbl k X1X BeKy CIOXKUIUCH ONpPEAEIEHHbIE PABO-
OTHOIIIEHUS B ceMelHOM cepe, OONBIIMHCTBO CTOPOH KOTOPOH (3aKIIIOUEHUE U TIpe-
KpanieHue Opaka, B3aMMOOTHOIIEHUSI CYyNpyroB, POJIUTENEH U JeTeil) peryaupona-
JI0Ch KaHOHHYECKHM mpaBoM . ITypuranckue HpaBbl B EBpore B koHie XIX Beka
UMEJM CXOJICTBO ¢ HOPMaMU XPUCTHUAHCKON MOpaliv, KyJIbTYPHBIMH OCOOECHHOCTSMHU
rocynapcts' %, MOSTOMY BEIYIIMMHU TEHICHIWSIMH B PA3BUTHH HHCTHTYTOB Opaka W
ceMbU OB KOHCEpBATUBHBIMU. JKecTKue ycTou Opaka ObUTH rapaHTHe cTaOUIbHO-
CTH W MOPSIKA, TAK KaK POXKJCHHUE MpaB U 00A3aHHOCTEN B Opake HACTyHaeT TOJbKO
IPU UX HAJJIeKAILEM O(l)OpMJ'IeHI/II/Ilog.

Bo ®panmnuu Opak SBISUICS TPaKJAHCKUM JOTOBOPOM, YTO OTIMYANIO ATy
cTpany oT AHriuu, riae a0 1836 roga oduimaibHBIMU TPU3HABAIUCH TOJBKO aHTJIH-

KaHCKHUE Opaku Jake JJI UCTIOBEIYIOIIUX IPYTYIO BEPY.

% Tenenuna H. M., Tenenuna H. A. K Bompocy 0 CTaHOBJICHHH MHCTUTYTa TPaXKIaHCKOTO Opaka: CpaBHUTEIBHO-
IIPaBOBOI1 0030p MPaBOBOTO PEryJMPOBaHUs OpayHO-ceMeNHBIX OTHOLIEHUH B Poccun u crpanax 3amanHoii EBponsl B
konie XIX Beka // Bectnuk Yuusepcurera. 2014. Ne 15. C. 313.

19 Tam ke. C. 313.

1o CwmuphoB E. P., IToBapoBa A. E. Uuctutyt Opaka U mpaBoBOE MOJIOXKeHHE JKeHIuHbl B Aurimun XIX Beka //
Bectauk Hmxeroponckoro yausepcurera um. H. 1. JloGaueckoro. 2013. Ne 3 (1). C. 332.

192 Konocok C. B. WuctuTyTsl Opaka U ceMbu 1Mo repMaHckomy npaBy koHna XIX B. / CHOMPCKUN IOpUANYECKHIA
BecTHHK. 2014. Ne 2 (65). C.11.
103 I'paxxmanckoe U TOProBoe MpaBo 3apyOexHBIX cTpaH / mox obml. pen. B. B. besbaxa, B. K. Ilyannckoro. M.,

2004. C. 622.
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B Anrnuu B Hauane XIX Beka neiictBoBan 3akoH o Opakax 1753 roma (akt
Jopia XapJBHUKa), KOTOPBIN CTal MOBOPOTHBIM B aHTJIMMCKOM CEMEHHOM npaBel(M.
AKT CTanu Has3bpIBaTb MMEHEM 3aHMMABIIErO HA TOT MOMEHT MOCT JOpJAa-KaHIUIepa
XapaBuKa, Tak Kak OH ObLJI OJHUM W3 CaMbIX aKTHBHBIX €r0 CTOPOHHUKOB. Ha kopo-
JIEBCKYIO CEMbIO JAHHBIM aKT HE MOAMNAaaji. JTOT 3aKOH ObLUT NIPU3BAH BBECTU I'OCY-
JapCTBEHHBIM KOHTPOJIb HaJ OpakoM, 00eCIeUnuTh TOPKECTBO 3aKOHHOCTH HaJ OObI-
yassmu. B uwacTHOCTH, AekiiapupoBajiach, YTO B LEISX OOpbObI 3a HPABCTBEHHOCTH
TpeOyeTcsi UCKOPEHUTh MPAKTUKY OBICTPBIX OpakoB, KOTOPBIE ThICAYAMHU 3aKIHOYa-
auchk B JIoHoHe OenHsKaMu. A erie CieloBajo MOJOXKHUTh KOHEIl TPAIUIUHU TIbIII-
HBIX CBajied B cpene ¢epmepoB, /i€ LIEPKOBHAS 1IEpeMOHUsI ObLia JIMIb HE3HA4U-
TENbHBIM 3JIEMEHTOM. KpoMe Toro, 3akoH MpPOTHUBOCTOSUT OXOTHUKaM 32 OOJIBbIIMMHU
J€HbI'aMH, COOJIA3HSABILIMM OOraThIX HACIEAHUI] U CKIOHSBIIUM UX K MOOEry U3 Joma.
A TaxXe IOHBIM apUCTOKpAaTaM, HOPOBUBIUMM paHHEH KEHUTHOOH pa3pyllUTh IJIAHBI
pOIMTENEN, KOTOPBIE NBITAIMCh HAUTH CBOMM YaJaM NOAXOIALIYIO Iapy U TEM Ca-
MBIM YIPOUYUTH COLIMATBHOE U (PUHAHCOBOE MOJIOKEHUE CEMbH.

Hy u HakoHel, MOTUBOM OBLJIO HEOIYILEHNE CKaHIAIOB U CyAeOHBIX HCKOB,
HEN30€KHO COMPOBOXKIAIOIINX TalHbIE OpaKy U HAHOCSIINX YIIEpO OOIIECTBEHHOMY
CIIOKOMCTBUIO: B TaKUX CIy4asiX 4acTO BBIABJSJIMCH JBOCKEHCTBO U JICHEKHBIC Ma-
XUHALHH.

HoBblil BUTOK pa3BUTHS B ceMeiiHOM mnpaBe AHrauu ciuyduwics B Hayaine 30-x

rogos XIX Beka >

. B aT0 Bpems 6bu1 npunAT 3aKkoH 0 Opakax B AHrinuu 1836 roaa,
Y3aKOHUBILIHUMA FPAKJAHCKHUI Opak M OCTaBUBUIMHI B CHJI€ LIEPKOBHBIN. bpakocouera-
HUE CTajo AoCTynHee. Te, KTO He MOI' COYETaThCsl OPaKoOM 10 MPUHATHS 3TOrO 3aK0-
Ha, Ternepb Moryiu 3To caenats. C 1837 roma Opaku MOrIM 3aKJIIOYaThCA B JIHO00M U3
IBYX (OpM: B TPaKIaHCKOW WIIM M B PEITUTHO3HON. ['paskIaHCKuii Opak HeOOXO0arMMO

OBLJIO PETUCTPUPOBATH Y YNHOBHUKA-PETUCTPATOPA, & PEIIUTHO3HBIN - B IIEPKBHU, HO

perucTpaTop MPUCYTCTBOBAI U 37eCh. [IpeneeHTHOCTh aHTIUHCKOro mpaBa o0y-

104 Hapesa A. I1. Akt mopaa Xapasuka o Opake 1753 r. : mpuanHBI IpUHATHS U 3HaYeHUE // BecTHUK MOCKOBCKOTO

yauBepcuteTa. 2011. Ne 1. C. 67.
105 CwmupHoB E. P., TloBapoBa A. E. HcTHTYyT Opaka m mpaBoBoe IOJIOXKEHHE XeHIUHB B AHrmun XIX Beka //
Bectauk Hmxeroponckoro yausepcutera uM. H. 1. JlobageBckoro. 2013. Ne 3 (1). C. 333.
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CJIOBJIMBAJIA CyAeOHOE HOPMOTBOPUECTBO BOIIPOCOB OpaKa M OTHOIIICHUE K HEMY, KaK
K BUJY KOHTPAKTA.

AKTBI MapiaMeHTa, PEryIupyrolue HHCTUTYT Opaka, B 1857 roxy ObLIM KOH-
COJIMIMPOBAHBI B 3aKOHAX O ceMeiHbIX oTHomeHmsIX. Akt 1857 roga (The Divorce
Act of 1857) ycTaHOBIII MpaBOBBIE OCHOBAHUS PAa3BOJIa, PA3IMYHBIC I MYKa H JKe-
HBL. B 3TOT meproa HaMeTuI0ch Ha4ano paBHOMPABHSI TIOJIOB, YTO MOYKHO OOBSICHHUTH
BIIMSTHHEM HA TIOJIHTHKY [BHKEHHUS Cy(QpaKHCTOB .

Eme oqauM BakHBIM akTOM ceMeiHoro npasa ctan AT 1870 roga «O06 umy-
IIECTBE 3aMY>KHUX >KCHIIMHY», JaBIIUKA BO3MOXXHOCTb KEHE BO BpeMmsi Opaka MMEThb
OTJIENbHYI0 COOCTBEHHOCTh. (CBOE pa3BUTHE 3TH HOPMBbI monyumwid B Akte «O0
UMYILleCTBE 3aMyKHHMX >keHIIMH» 1882 roma (Married Women's Property Act of
1882), KOTOpBI MO3BOIMIT 3aMY>KHEH KEHITUHE PACTIOPSKATHCS CBOUM «000CO0JICH-
HBIM» HMMYIIECTBOM, YTO JEJIaJi0 €€ MOJHOCTBhI0 JIEECIOCOOHOW B TPaKIaHCKO-
MPaBOBBIX OTHOLICHUSX. HOpMBI yTOMSIHYTBIX AKTOB Jlajid HA4aJIo PEKUMa pa3ieiib-
HOW COOCTBEHHOCTH CYMNPYTOB B aHTJIMICKOM TIPaBe, NEUCTBYIOIIETO MO HACTOSIIEE
BpEMS.

Bo ®panmuu B 1804 roxy 6su1 npunar Koxekc Hamoneona, corinacHo KoTopo-
My TpaKJIaHCKHI Opak paccMaTpHUBaJICS KaK Pa3HOBUIHOCTH IPa)KIAHCKOTO JOTOBO-
pa. Tonbko Takol Opak CTajd CYUTATHCS 3aKOHHBIM, TOJBKO TOCJIE€ €ro 3aKJIHYCHUS
MOSIBIISJIACh BO3MOXXHOCTh OOBEHUYATHCS B IIEPKBU. DTa HOpMa (DpaHIy3CKOro mpasa
MOCTYKWJIa TOJTYKOM IS BHEAPEHUS TPa)KJaHCKOro Opaka Kak €IWHCTBEHHOU (dop-
MBI B IPYTUX €BPOMEHCKUX CTpaHaX.

[Tonoxenue »xenmuasl Mo Komekcy Hamoneona ObUTO MCKITFOYUTENBHO 3aBU-
CUMOE OT MYKa, (paKTHUECKH OeCTpaBHBIM. ITUM (PPAHITY3CKOE MPaBO OTIMYAIOCH
OT F€pPMaHCKOTO.

B otnimaue ot @panimu u AHTmu, riae Opak CUUTanCcs YaCTHBIM JOTOBOPOM, B
['epmanuu 310 OBUT TOCYAAPCTBEHHO-COIUANTBHBIN UHCTUTYT, ¢ 1875 rona npusHaBa-

JIAChb TOJIBKO I'paKIaHCKas €1ro (1)opMa, ITOCJIC 3aKJIFOYCHUA KOTOpOﬁ BO3MOXKHO OBLIO
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NIPOBOJIUTH IIEPKOBHBIA OOPST B COOTBETCTBUU CO CBOMM BEPOMCIIOBEIAHHUEM, CCIIH
BEPOWCIIOBEIAHNE Y )KCHMXA M HEBECTHI OBUIO Pa3IMYHBIM, MPEMATCTBUEM K Opaky
3TO 00CTOATENBCTBO HE SABISIOCH.

B TI'epmanuu, rae mpaBo 00J€Kajaoch B HOPMATHUBHYIO (OpPMY, UCTOUYHHUKOM
IIPABOBOTO PETyJIUPOBaHUS MHCTUTYTA Opaka sBuwiock [TY 1896 roma - kpymHeimmii
aKT Konu(pUKanuu, YCTPAHUBIINN OTCYTCTBHE €IMHOOOpA3Msl CPEAHEBEKOBBIX HOPM
repMaHckux rocyaapct. Jlanapiii akT B maparpade 1317 xuuru 4 npusHai 3aKOH-
HBIM TOJIbKO (hOpMY TpakJIaHCKOro Opaka, a He LIEPKOBHOI'O, Kak 3TO ObUIO paHee:
«Opak 3aKII0YaeTcsi CUIIO TOr0, YTO BCTYMAIOIIKUE B Opak 3asBISIOT Mepea YAHOB-
HUKOM TPaKJAHCKOI'0 COCTOSIHUS JIMYHO U B OJHOBPEMEHHOM IMPUCYTCTBUU HX, YTO
OHH JKEJIAI0T BCTYIIUTD B OPaK APYT C APYrOM» .

LepxoBHas popMma Opaka He 3anpenianach, TAKOH BbIBOJI MOXHO CHIE€NaTh, IIPO-
aHanm3upoBaB maparpad 1588, koTopsril TiTacwi, 4TO MEPKOBHBIEC 00sI3aHHOCTH B OT-
HOIIIGHUU OpaKa COXPaHSIIOTCS BHE 3aBHCHUMOCTHU OT 3aKJIIOUEHHUs Opaka CBETCKOTO.

Takum oOpa3zoM, Kak OTMEYAeTCsl B HAYYHOU JIMTEpaType, Opak craji rocyuap-
CTBEHHO-COLHAIBHBIM HHCTHTYTOM, 4 HE YaCTHBIM JOTOBOPOM .

['epmanckoe mpaBo B XIX Beke nuMeno, Mo MHEHHIO aBTOpa HACTOsIIeH pado-
ThI, ATpUApXajJbHbIA xapakTtep. [Ipyu 3TOM mpaBOMOUUs 3aMy>KHEW KEHIIUHBI Orpa-
HUYMBAINCh HE3HAYMTEIILHO, TaK YTO MOXXHO CJIeJIaTh BBIBOJI, YTO O(HIIMAIBLHO HE
OBLII0 OOBSABIICHO HU TJIaBEHCTBO MYXKa, HU PaBHOIIPABUE TIOJIOB, YTO TOJITBEPKAACT-
Csl CIIEIYIOLIUM.

JloMuHUpOBaHUE MYXKa B JIeJIaX CEMbU MPOSBISLIOCH B €T0 MpaBe, 3aKPeIieH-
HoM maparpadom 1354 I'TY, pemats Bce cemeitnbie npodiemsl. Cynpyru ObutH 005-
3aHBl COBMECTHO MPOXKUBATh, XPAHUTh BEPHOCTH NPYT NPYTY, BECTH OOIIEE XO3SH-
cTBO. Ecin y Myka Obliia BO3MOKHOCTh COJZIEPKaTh )KEHY B COOTBETCTBHUH C €€ TO-
JIO’)KEHHEM, OH OBbLT 00s13aH 3TO JeNaTh, €CIU e TaKOW BO3MOKHOCTH HE OBIIO0, )KEHY

00s13aHa ObLIa COACPIKAThb MYy7Ka B COOTBCTCTBHH C €T'O ITOJIOKCHUCM.
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ABTOp Hacrosiiel padboTel Ha ocHoBaHUU maparpadal3s4 I'TY nenaer BbIBOA
O HEPABHOIIPAaBUU CYNpPYroB. TpaaulMOHHAS TIIaBEHCTBYIOWIASA POJIb My»Xa MPOSBIIS-
JaCh CaMOCTOSATENIBHOM PEIIEHHH UM BOIIPOCOB COBMECTHOW JKM3HU, OJHAKO OHA HE
Oblma abcomoTHON. HekoTophIM pemieHusM My’ka JK€Ha MOTrJia HE IMOMYUHATHCS.
3/1ech Ha MOMONIb JKEHIIMHE MPUXOAMII CYyJ, PEIIEHUEM KOTOPOro OHAa MOrja BOC-
IOJIb30BATHCH.

AOconoTHas 3aBUCUMOCTD KEHBI OT cymnpyra Obuia B AHTIUU U BO DpaHIuy.
B sTOM ObUIM HE TOJTBKO MUHYCBI, HO U TUTIOCHI, HAIIpUMEpP, OTBETCTBEHHOCTh 3a CO-
BEPILIEHHOE JKEHOM MpaBOHAPYIIIEHHE BO3JIarajach Ha ee Myxka. 3aKOHHBIM ObLJI0 OU-
ThE JKEHBI KAK «yMEPECHHOE JOMAIIHEE HAKa3aHHe» . 3aMy)KHIS KCHIIMHA HE HMea
[paBa Ha COBEPIICHUE IOPUAWYECKUX NEUCTBUU. BHyTpucemMenHOEe Nen0 CTaHOBHU-
JIOCh TOCYZAAPCTBEHHBIM, KOT/1a 32 IIOXO€ MOBEAEHUE YJIEHbI CEMBbH MOTJIX MOIACTh B
TIOPbMY WJIM B UCIIPABUTEIbHBIN JOM.

My 00s13aH OB coAepk aTh KEHY U BCIO ceMblo U B ['epmaHuu, u umen pe-
IAIOMIUKA TOJIOC B OOIMIeceMEHHBIX nenax. B oriamume or ®dpaHmuu, 371eCh KEHE
IPEAOCTABIIIIOCH MIPABO «BECTH Jiea My)ka» (B Mpeaenax JOMAIHEro X03sHCTBa),
HE TMOAYMHATHCSA PEIICHUI0 MYXKa, B Cilydae 3JI0yNOTpeOJeHHs C €ro CTOPOHBI
(HampuMep, eciu MY TpeOoBaJl, 4TOObI K€Ha clieJoBasia 32 HUM), 3a JKEHIIIUHOM CO-
XpaHsJIach J€EeCOCOOHOCTh, UMENIOCH MTPaBO Y4acTBOBATh B Cy/1€0HOM IIpolLIecce.

Takum obpazom, 6pak B cTpanax 3amagHoil EBponbl B X1X — Hauane XX Beka
OBbLT CBETCKUM MHCTUTYTOM, IIPH 3TOM OH MMEJ NaTpuapXajlbHbId XapakTep, BIACTh
MYy’Ka B CEMbE IIOHEMHOTI'Y ociiadeBaiia.

HcrouHnkamMu HHCTUTYTA Opaka sSBIsIUCH [ paknaHckuii koeke Bo OpaHuuwy,
I'TY 1896 rona B 'epmanum, AKThI IapjJaMeHTa B AHIJIUH.

2.2 3akiil0ueHHe, pacTop:keHue OpakKa, Npu3HaHue OpaKka HeJelCTBUTE I b-
HBbIM

B XIX Beke 00pa3 1 yciaoBHUS KM3HH €BPONEHIICB YK€ HE OBLIM TaKUMU Kak

paHbIIC, 4 OYCHb CUJIbHO U3MCHHIIUCH. Penurnosneie Y6€)KI[€HI/ISI ITOCTCIICHHO OTXO-

109
Tenernmua H. M., Tenenmua H. A. K Borpocy 0 cTaHOBIEHHH MHCTHTYTA IpakJaHCKOTo Opaka: CpaBHHTENBHO-

MIPaBOBOI1 0030p NMPABOBOTO PEryIHPOBaHUS OpayHO-ceMEeNHHBIX OTHOLIeHUH B Poccun n cTpanax 3amanHoii EBponsl B
koHie XIX Beka / Becthuk YuuBepcutera. 2014. Ne 15. C. 313.
46



JIWJIM HA BTOPOM IJIaH M HE OOJbIIe HE JOMUHUPOBAIU B OOIIECTBE. DTOMY CIOCO0-
CTBOBAJIM Pa3BUTHE HAYKH U 00pa3oBaHud. LlepkoBb MOCTENEHHO OTAENSIACH OT FOC-
yapCTBa, TPaXJAaHe UMEIU BO3MOKHOCTh CBOOOAHOIO BEPOMCIOBEAAHMS, IIYOOKO
U3MEHSJIUCH MPEKHUE YCTOU BO BCEX 00JacTAX KU3HU. OOLIECTBEHHOE YCTPOUCTBO B
IIEJIOM MPETEPIIEBAIIO MOSBICHHE COBEPIIEHHO HOBOT'O CIIOCO0A CYIIECTBOBAHHSI.

Jl1s1 paccMaTpruBaeMOro HCTOPUUYECKOTO TIEproa XapaKTePEH MaTpruapXxaibHO-
KOHCEPBATUBHBIN XapakTep peryaupoBaHusi Opaka. CeMeliHOe 3aKOHOAATENBCTBO O
Opake 1 ceMbe BOOpasio B ce0si HpaBCTBEHHbIE B3TJISAIbI OOIIECTBA.

Eme B XVI Beke eBpOINEMCKUMHU CTpaHAMU Hayajach MOJATOTOBKA K yIOPSAIO-
YeHUI0 (PAKTOB TIPakJaHCKOIO COCTOSIHHS, YTO OBLIO BBI3BAHO HEOOXOIUMOCTBIO
YHOPSIIOYEHUS] JUYHBIX M HUMYIIECTBEHHBIX OTHOIICHUN CEMEHHOro ImpaBa, MpaB
HACIICIOBAHHS .

3akroueHue Opaka HEOJAMHAKOBO PEryIMpPOBAJIOCh B pa3HbIX CTpaHax 3araj-
HOM EBpomnsL.

Hanpumep, B Aurinu cemeiinoe npaBo B Haudane XIX Beka perynupoBanoch
3akoHoM 0 Opakax 1753 roma, npyroe ero Ha3BaHHUE - aKT JopAa Xap/IBHUKa.

[To aTOMY 3aKOHY NMPU3HABAIKCH JIMIIIb OpaKH, COBEPIICHHBIC B AHTIIMKAHCKOMN
nepkBu U «Opaku KBakepoB» (TociemoBaTesieil MPOTECTAHTCKOTO PETUTHO3HOTO Te-
YeHUsI, IPOMOBEAYIONIEro nanu@u3M 1 0JIaroTBOPUTENBHOCTD). JTO 03Ha4YaNo (ax-
TUYECKH, YTO TMOoceaoBaTen PUMCKON KaTOMWYECKOW IEPKBH, YJIEHBI Pa3IMYHBIX
JIPYTUX PEIUTHO3HBIX OOIIMH U aTEUCThl HE MOTJIU O(PUIIMATBLHO COUETAThCsl OpakoM
Ha Tepputopun AHrimu U Yasnbca. Ha teppuropun LloTnanaum TaHHBIM 3aKOH HE
UMEJl CUJIBI.

ITox 3akon o Opakax 1753 roga He moANaAaIx JHIAa UYAEHCKOTO BEPOUCTIOBE-
TaHUST ¥ KBAaKEPhI, €clii 00a OyIyIux Ccymnpyra MpUHAISKATN K OMHOW KOoH(pecCHit
M3 HA3BaHHBIX . CMBICH, 3aI0)KCHHBIH B 3aKOH, B OTHOIICHHWH 3THX KOH(eccHil

Imoapa3syMeBall UX OCO6y1-O YUCTOTY U HPABCTBCHHOCTD. Bce ocranbHble OBLIN 00513a-

19 Tepenmua H. M., Tenenuna H. A. K BOIIPOCY O CTAHOBJICHMH MHCTHUTYTa TPaXIaHCKOTO Opaka: CpaBHUTEIBHO-
MPaBOBO 0030p MPABOBOIO PEryIUPOBAHMs OpauHO-CEMEHHBIX OTHOWIEHHH B Poccuu u crpanax 3amamHoi EBporsl B
kxonne XIX Beka // Bectauk YauBepcureta. 2014. Ne 15. C. 314.

1 apesa A. I1. Akt nopaa Xapasuka o 6pake 1753 r. : npu4nHBI NIPUHATHS U 3HaYeHue // BectHuk MockoBckoro
yauBepcuteta. 2011. Ne 1. C. 67.
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HBI 3aKJIFOYUTH Opak 1Mo oObIYasiM aHTJIMKAHCKOM IIEPKBH.

UTOoOkI 3aKTI0OUUTH OpaK aTeucTaM WU JUIaM UHOTO, HEe aHTJIMKAHCKOTO BEPO-
UCIIOBEJIaHMsI, UM HEOOXOJMMO OBbLIO MEHSThH CBOIO Bepy. Eciu ke oHM He caenaiu
3TOro, a Opak Bce K€ 3aKJII0YWIN, TaKOi Opan ObLT HE3aKOHHBIM, IOPUIUYECKUX I10-
ciencTBUi He BiieK. JleTu ot Takoro Opaka ObLIIM HE3aKOHHOPOK/ICHHBIMH.

CMmBICIT TakOro MpaBOBOTO PEryJMPOBAHUS 3aKIIOYANICS B MPUBJICYCHUU Kak
MO>KHO OOJIBIIIETO KOJIMYECTBO KUTENEeH AHIIINH, B OOJNBIIEH CTENeHN KAaTOJIUKOB, B
JIOHO AHTIJIMKAHCKOW LIEPKBH.

[To akty nopna XapiaBuka CYIIECTBOBAJIO JiBa CIOcO0a 3aKIIOueHUs Opaka.
Camoli pacnpocTpaHeHHOW Oblia IIEpEMOHUs 3aKJIIOYeHHs] Opaka B LIEPKBU. 3a He-
CKOJILKO HEJIeNIb JI0 IIEPEMOHUU Ha HEeW paszmenianu OoObsIBICHUS 00 MPeACTOSIIeH
cBasibOe. BTopoil cnoco6 ObuT TPYAHOJOCTYIHBIM U 3aKJIIOYAJICAd B MOJYYECHUU JIH-
neH3un y apxuenuckona Kenrepoepuiickoro. Takue nnuTenbHbIe U 1OPOrOCTOSIINE
IIPOIIECCHI 3aKIIOUCHUS Opaka JOKHBI OBLTM CTaTh MPEBEHIMEH MHOTOXKEHCTBA, a
TaK)K€ MOTJIA OBITh BBISIBJICHBI OOCTOATENHCTBA, MPEMATCTBYIONINE 3aKOHHOMY OpaKy.
Mosoa0KeHbl MOTJIH Jiydilie 00/TyMaTh CBOE HAMEPEHHUE.

YcnoBuem 3akimrodeHus Opaka ObUT 3allpeT BEHYAThCS IMOJ YYXKUM HMEHEM,
MEHATh HAANUCU B CBUAETENBCTBE IOCIE €ro BbIJAayd, MOpYa WU YHUUYTOXKEHUE
MPUXOJICKUX PETUCTPAIIMOHHBIX KHHUT. B MpoTUBHOM ciiyuae Opak cuuTalcs Heaew-
CTBUTEJIbHBIM, a JIUIIO, MIPOBOAMBIIEE LIEPEMOHUIO, MOTJIO MOMNACTh B KOJOHHMIO Ha
CpoK 110 14 ner wim naxe MOABEPTHYThCS Ka3HU. Takue cepbe3Hble Mephl ObLIU
HaIlpaBJIEeHbl Ha MPEOTBPAIEHUE TTOMBITOK COKPBITh (DAKT COCTOSIHUSI B HE PacTOpPT-
HYTOM Opake WJIH 3aperucTpupoBaTh Opak 06e3 coOI0IeHNs HeOOXOIUMON MPOIIEY-
pBIL.

Ecnu no mpunstus akta XapaBuka B cdepe perucrparuyd OpakoB Iapuia
Hepa3oepuxa, Mocye ero MPUHATUS B CBSI3U C BEJEHUEM PETYJSPHBIX 3aMUCed B MIPH-
XOJICKMX KHUTaXx MaXHHAIMH C 3aKIII0OYEHUEM Opaka MpeKpaTUIIUCh.

B 1836 roay 3akon o 6pake (An Act for Marriages in England 1836) BBen B03-
MOKHOCTh BBIOOpa (opMbl Opaka Cymnpyramu: JUOO IIEPKOBHBIN, 3aKJIFOUABIIUNACS
CBSIIICHHUKOM B IEPKBH, JIUOO TpakAaHCKHM, 3aKIIFOYABIIUNCS TOCYJIapCTBEHHBIM
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PErUCTPATOPOM B MMOMEIIEHUH PETUCTPATYPHI B IPUCYTCTBUU JIBYX CBUJETENEH.

[Ipu BeHUaHun Opaka CBSIIEHHUKOM T'OCYJapCTBEHHOM (aHIJIMKAHCKOM) LEepK-
B CHayaja HEoOXOIMMO OBUIO COBEPIIEHHE 3aKOHHBIX JIEUCTBHUM PErHCTPaTOpPOM,
ornameHne uM ¢GakTa 00 OTCYTCTBHUU MPEMATCTBHMA 1yisi Opaka. [Ipu BeHuaHuu CBs-
[ICHHUKOM MHOW LIEPKBU HaXOAWINCh PErUCTpaTop U ABa cBuuerens. Ilocie cosep-
IIEHHUs LIEPKOBHOTO OpakocoueTaHusi Opak perucTpupoBaliCa B IPaKIaHCKOM HOPSA-
K€ FOCYAapCTBEHHBIM PErUCTPATOPOM.

Ha teppurtopun I'epmanuu qo npunstus ['TY 1896 roma macuutsiBanioch 60-
nee 30 neicTBYIOMIMX YaCTHBIX MPABOBBIX CHCTEM: MPYCCKOE 3€MCKOE MpaBo, OaBap-
CKOe 3eMckoe mpaBo, CakCOHCKMI rpaxaaHckuil kojaekc, Kogekc Hamoneona, ro-
poackoe npaBo bpemena u ['amOypra u ﬂp.llz

Kpynneimmii akt kogudukanuu B I'epmanuu - I'TY — yauduuuponan OpayHo-
CEMEHHbIE OTHOLIECHHsS Ha BCEW TEPPUTOpHUU ['€pMaHMM, yCTpaHUB PA3HOTOJOCHUILY
IPABOBBIX HopMm. Macmrtabubie mpeoOpa3oBaHus MOTPEOOBATUCH U B CEMEHHOM
npaBe. Coro3 paBHOMNPABHBIX MApTHEPOB CMEHWI NartpuapxaibHyro ceMbio XIX Be-
calld

WNuctutyty Opaka nocssiieHa kaura 4 I'TY. ITY ycTaHOBIIIO €TUHCTBEHHYIO
dbopMy Opaka — rpaxaaHCcKoro, Takum oopazom, Opak no ['TY sBisics CBETCKUM UH-
CTUTYTOM, LIEPKOBHBIN Opak ocTaBayicsi BHE PABOBOT0 TOCYIAPCTBEHHOI'O PEryIUpO-
BaHMsI, XOTS 3ampera Ha Hee He ObLIo: B maparpade 1588 ObuIO yCTaHOBIEHO, UTO
LEPKOBHBIE 00S3aHHOCTU B OTHOILIEHUU Opaka COXpaHSIOT CUIy HE3aBUCHUMO OT IMO-
CTAHOBJIEHU 3TOr0 pa3ela.

3aKI0YeHuIo0 Opaka mpeaIecTBOBal CroBop (IIOMOJIBKA), KOTOPBIA TakXe pe-
rynupoBaicsa I'TY: HUUTOXKHOCTh OOeniaHus HEYCTOMKU B Clydae OTKasza OoT Opaka,
3amnpeT NpPeabsBICHUS UCKA O 3aKJIIOYEHUMU Opaka Ha OCHOBaHUM CrOBOpa, 00s3aH-

HOCTh BO3MECTUTh YOBITKH MPU OTMEHE CBaJbObI. PerynmupoBasioch naxe BO3MeEIle-

"2 Konocox C. B. Komnduxamus rpaxnanckoro npasa 'epmannn B XIX Beke / Cnbupckuil 1opuudeckuil BecT-

HuK. 2013. Ne 1. C. 22.
'3 Komocok C. B. Kommukanus rpaxanckoro npasa Iepmarmu B XIX Beke // CHOUPCKHiA IOPHIMYECKHUiT BECT-
Huk. 2013. Ne 1. C. 22.
14 I'paxnanckoe ynoxenue I'epmannn: BBoaublii 3akoH k ['paskpanckomy ynoxenuto. M. : MnpoTtpornuk Menua,
2015. C. 715.
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HHE BpeJla HETIOPOYHON HEBECTE, BCTYMHBIIEH «B IIIOTCKYIO CBS3b C JKCHUXOM).

Jis 3axmtoueHus: Opaka HeoOX0AUMO ObUIO COOJIOIEHUE 00s3aTeNbHBIX YCIIO-
BUH.

Cornacuo maparpady 1317 xamru 4 [TY ob6a numa, BcTymaromme B Opak,
JOJKHBI OBLTM JIMYHO TIPUCYTCTBOBATH MEPEA PETHCTPATOPOM, TIPU STOM OHHU JOJIK-
HBI 3asBUTh, YTO OHU JKEJAIOT BCTYNMHUTHh B Opak Jpyr ¢ Apyrom. Takum oOpazom,
Opak cuuTaiCs HE YaCTHBIM JOTOBOPOM, a TOCYIapCTBEHHO-COIMAIBHBIM UHCTUTY-
TOM.

VY cranaBnuBaics MUHUMAIbHBIN BO3pACT BCTYIUICHUS B Opak — ISl MY KYHHbI
ATO IOJKEH OBITh BO3pAcT coBeplieHHosieTus (21 rox), a ans >xeHUMHB —16 JeT.
OTaensHO OrOBapUBalIOCh, YTO IS KEHIIUHBI BO3MOYKHO MCKIIIOUEHHE, HO HE YyTOU-
HSJIOCh, B KAKMX UMEHHO ciiydasix (maparpad 1303).

HecoBepiuieHHOJIETHUM HOBOOpPAaYHBIM TPEOOBANIOCh pa3pelI€eHUuE OT POJUTE-
neii. [Ipu 3TOM ycloBUS pa3HUINCH AJI 3aKOHHOPOXKICHHBIX M HE3aKOHHOPOXKICH-
HBIX JeTeit. JIJis 3aKOHHOPOXKICHHBIX HEOOXOAMMO OBUIO MONTYYUTh pa3pericHue oT
oTua (B Clly4ae ero cMepTH WM O€3BECTHOI'O OTCYTCTBHS - MaTepH), a AJi1 HE3aKOH-
HOPOKIEHHBIX - pa3pelieHre Mmarepu. B ciiydae HeneecriocoOHOCTH poauTeneit, pas-
pemienre He TpeboBasiock (maparpad 1307). OTu mpaBuiia pacrpoCTPaHSIUCh U Ha
YCBIHOBJICHHBIX JICTCH: pa3pelICHUS UM JaBaju YCHIHOBUTEIIH, KPOBHBIC POIUTEIH B
ATON Mpoleaype He ydacTBOBaIU. JIWIly, J€ecrmocCOOHOCTh KOTOPOTO OrpaHHUYCHaA,
paspelieHre Ha BCTYIUICHHE B Opak JaBall €ro 3aKOHHBIN mpenactaBuTenb. Eciu 3a-
KOHHBIM TIPEACTABUTEIEM SIBIISUICS OTIEKYH, U OH TaKO€ pa3pelleHre He Jajl, OrneKae-
MBI MOT MCIPOCHUTH O pa3pelieHud Ha Opak omnekyHckuil cyn (maparpad 1304).
OrnexkyHCKHI Cyl MOT J1aTh pa3pelieHrne U KPOBHBIM JIETSIM, €CITH POJUTEISIMU B HEM
OTKa3aHO 0e3 yBaxuTenbHOW npuduuHbI (aparpad 1307).

Eme ogaum ycimoBueM Jyisi BCTYIUIEHUS B Opak ObUIO pacTOp)KEHHE I MPU-
3HaHHE HUYTOXXHBIM MpebIyIIero opaka. OTaeasHO OroBapuBalics 3aMpeT BCTYNATh
B HOBBII Opak B X0J1e HEOKOHYEHHOTO CyJeOHOr0 Mpoliecca Mo OTMEHE PelieHus, KO-
TOPBIM MPEKHUM OpaK pacTOPTHYT WIM NMPU3HAH HUUTOXHBIM (Taparpad 1309).

Taxoke ['TY 3anperniano Opak:
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- MEXIY NPSAMBIMHU POJICTBEHHUKAMHU, IMOJHOPOJHBIMU W HEMOJHOPOIHBIMU
OpaTbsIMU U ceCTpaMu, CBOMCTBEHHHUKaMU B IpsiMoil inauu (naparpad 1310);

- MEX/1y HE3aKOHHBIM peOCHKOM U ero poautenem (maparpad 1310);

- MEXIY YCHIHOBHUTEIEM M YCHIHOBJIIEHHBIM WJIM €r0 MOTOMCTBOM (maparpad
1311),

- JIMUAM, U3 KOTOPBIX OJHO BCTYHAJIO B IOJIOBYIO CBSI3b C POIUTEISIMU WU
netbMu Apyroro (naparpad 1310);

- pa3BeJEHHOMY MO MPETI000ASSIHUIO CYTIPYTY C JUIOM, C KOTOPbIM pa3Be/eH-
HBI CYNpPYT COBEPIIUI NPET000AesIHIE, €CIU B PEIICHUH O Pa3BOJi€ MPU3HAHO, YTO
3TO Ipento0oesHue TOCTYKUII0 OCHOBAaHUEM K pa3BoAy (M3 JaHHOrO MpaBUjia MOT-
M ObITh UcKItoueHus1) (maparpad 1312);

- 0e3 paspelieHus: BOCHHOCTYXAIllUM, TPaXKJAaHCKUM CiyKaiuMm (maparpad
1315), unoctpanuam (maparpad 1316) mpu HanMuMM B MECTHBIX 3aKOHAX TaKOTO
YCIIOBHS;

HoBpiit Opak a7 KEHIIUHBI ObUT JOCTYIEH 110 UCTEYEHUH JECSITH MECSIIEB M0-
clie MpeKpalleHus npeapiayiero. MckinoueHus u3 3Toro npasuiia OblUIH, HAIIPUMED,
€CIIM OHa 3a 3T0 BpeMs pojwia (maparpad 1313).

Hanuune HecoBeplieHHONETHUX (3aKOHHBIX) JETE HaKJIaJbIBajIo JOMOJIHU-
TEJbHBIE YCIOBHS MO HCTOJHEHUIO UMYIIECTBEHHBIX O0S3aHHOCTEW MO OTHOLIEHUIO
K HUM, IIPEAYCMOTPEHHBIX B cTaThe 1669. DTOT dakT, Kak U QakT OTCYTCTBUS TAKUX
00s13aHHOCTEM, HEOOX0IUMO OBLIO 3aBEPUTH B OMIEKYHCKOM CY/IE.

[IpenBapsiiio 3akiatoueHue Opaka ero orjalieHue, KOTopoe JIeHCTBOBANIO HIECTh
MECAIIEB, B TEUCHUU KOTOPBIX MO0 3akitouancs Opak, 1ubo oHo Tepsiio cuiry. Hc-
KJIIOYEHHEM SBIISJIACh TsDKesasi O0Ne3Hb OJHOTO M3 BCTYMAaKIIUX B Opak, Korma oT-
CpPOYKa MOIJIa TOMEMIATH €T0 3aKJIFOUYEHHUIO.

Takum oOpa3zom, repMaHCKHMIl 3aKOHOJATENb YETKO ONpeAesui, Korjaa Opak
CUMTAJICA JACUCTBUTEIBHBIM: OpauHblii Bo3pacT (16 jer juist seHmmH U 21 rox ans
MY>KUMH); COTJIacHe JIUII, BCTYMAIOIIKUX B Opak; corjiacue 0 JTOCTHKEHHS COBEpPILICH-
HOJIETHUS JUIsl 3aKOHHBIX JIeTel OTIa, a JUIsi HE3aKOHHOPOXKICHHBIX — MaTepH; pa3pe-
[IEHHE HAYaJIbCTBA B OTHOILIEHUH BOCHHOCIYKAILIUX U JIML, COCTOSIIIUX Ha Tpak/IaH-
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CKoM cyx0e. UTo ke Kacaercs corjiacus oTlia ¥ MaTepH Ha BCTYIUIEHHE B Opak CBO-
UX JIeTeH, TO ClIeAyeT MPOKOMMEHTHUPOBATh, UTO JAHHOE OIPAaHUYEHHUE IO CYIIECTBY
3aTparuBajgo TOJIBKO JIUI KEHCKOr0 M0Jia, MOCKOJIbKY ISl MY>KUMH Bo3pacT 21 roa
ABISUICA TPaXIAaHCKUM M OpadyHbIM coBeplieHHoneTneM. CoxpaHssi NpeeMCTBEH-
HOCTh Tpamuiui, I'TY mpenycMarpuBaer ycioBHS, NPEMATCTBYIOLIME 3aKIFOYEHUIO
Opaka: HalTM4Yue OTHOILIEHUH OJU3KOr0 POJCTBA, CBOMCTBA, YCHIHOBICHUSI.

[ToMMMO MPUBBIYHBIX YCIOBUH, MPEMATCTBYIOUINX 3aKIOUEHUIO Opaka, 3aKo-
HOJZIATEJIb HA3bIBAET €IIE OJIHO, UMEIOLIEE «SIPKO BBIPAKEHHBI HPAaBCTBEHHBIN Xapak-
Tep U HE W3BECTHOE paHee HH PUMCKOMY, HH (DPAHI[y3CKOMY IIpaBy» : 3aIpeT BCTY-
naTh B Opak pa3BelEeHHOMY CYIPYTY C JIMIIOM, C KOTOPBIM MPEN000eHCTBOBA, €CIIN
3TO MPEN0O0/IETHUE MOCITYKUJIO0 OCHOBAaHUEM Pa3BO/a.

Bo ®panmuu B XIX — nauane XX Beka 3akioueHUE Opaka peryaupoBaioch
Konexcom Hanoneona 1804 roga. Takke kak u B ['epMaHuu, KoJIeKC 0OBSBIISLT Opak
CBETCKHM.

Cornacno Konekcy Hamoneona mepex coBepiieHHeM Opaka peructparopy
HEOO0XOAMMO ObUIO BHECTH COOTBETCTBYIOIIEE OOBSBICHHE C YKa3aHHEM (haMUIUH,
poJia 3aHATUHN, MECTO, /1€ )KUBYT OyJyllue Cylpyru, MecTa CoBeplleHHs Opaka B pe-
€CTp M Pa3MECTUTh €ro Ha JioMe KOMMYHbI. [0 ucTeueHun CpoKoOB IyOJIHMKAlMU B
HA3HAYEHHBIN JIeHb MPU ABOMX CBUJAETENSAX B JOME KOMMYHbBI PETUCTPATOP 3aYUThI-
BaJl HOBOOPAUHBIM MpaBa U 00S3aHHOCTU CYNPYTOB U Apyrue GopMaibHOCTH, OTHO-
csuecs K Opaky, IpUHUMAaN OT HUX 3asBJIEHUE O B3aMMHOM >KEJIaHUU CTaTh MY>KeM
Y JKEHOM; MPOBO3IJIallaji 3aKJII0UeHne OpaKa U COCTaBIIsLT 00 3TOM aKT.

Kak u B Aarnuu u ®OpaHuuu, HEOOXOAMMBIM YCIOBHEM 3aKIIOYeHHs Opaka
OBLIIO TOCTIKEHHE MUHUMAIBHOTO OpavyHOro Bo3pacTa -18 jer s myxunH u 15 ner
JUTA JKEHILWH, B3aMMHOE COTJIacHe JIMII, BCTYMAIOMIUX B Opak, pacTOp>KEHUE Ipe/ibl-
nyiiero opaka. MyxunHam 70 25 JIeT W KeHIuHaM 10 21 rojia juis BCTYIUICHUS B
Opak TpeOoBaoCh coryiacue poauTesield (B ciiydae pa3HOIJIACH - coryiacus OTua, B

ClIydac CMCpPTH pO,Z[HTGJIGfI I CCJIN pOAUTCIIM HC B COCTOAHHU BbIPA3UTH CBOIO BO-

> Konocok C. B. MHcTHTYTH Gpaka i CeMbH 10 répMaHCKoMy mpaBy koHua XIX B. // CHOHPCKHIl IOpHIMYeCKHiA

BecTHHK. 2014. Ne 2 (65). C.11.
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JIIO - COBET UX Je/0B U 0a00K).

IIpu oTcyTcTBUU coryiacus poAUTENEH CO BPEMEHU JOCTUKEHUS COBEPIIIEHHO-
Jetust U A0 focTwxkeHus 30 neT MyKUYuMHamu, 25 JeT *KEeHIIMHAMU JTOJKHO ObUIO 3a-
MPAIIMBATHCS COTJIACUE POAUTENEH €IIe JBa Pa3a KaKIblil MECSII.

Ecnu uckomoe coriacue Tak M He ObUIO MOJIYYEHO, MOKHO OBLIO 3aKTIOYaTh
Opaka u 6e3 poauTenbckoro corjacus. Coriacue poAaUTeNeld UiIu OTCYTCTBHE TaKO-
BOT0 (PMKCUPOBATIOCH HOTAPUAIHHO U B MPUCYTCTBUU CBUJICTENECH.

Konekc Hanoneona 3anpemian Opak:

- MEXJYy BCEMHU BOCXOISIIMMHU U HUCXOASIIMMU POACTBEHHUKAMH IO MPSIMOM
JIUHWUY;

- MEX/1y 3aKOHHBIMHU WJIM BHEOPAYHBIMU U CBOMCTBEHHHMKAMH IO MPSIMOU JIH-
HUU;

- MEXIy OpaToM U CECTpOH, KaK 3aKOHHBIMH, TaK U BHEOpauHbIMU B OOKOBOM
JIMHUU U CBOMCTBEHHUKAMHU B TOM K€ CTEICHH,

- MEXAY Js1ed (TeTel) U MIEMSHHUKOM.

Taxum obpazom, B XIX Beke Opak B cTpaHax 3anajaHoi EBporbl ObLT CBETCKUM
UHCTUTYTOM. JJ1sI €ro 3aKiitoueHuss HeOOXOAUMBI ObUIH TaKUE YCIOBHS:

- T0OpOBOJILHOE COTJIache BCTYMAOUIUX B Opak;

- IOCTH)KEHHUE YCTAaHOBJIICHHOTO OpavyHOro BO3pacTa;

- COOJI0/IeHNE YKa3aHHOM 3akoHOM (OpMBbI Opaka,

- OTCYTCTBHME paHee 3aKJIIOYEHHOro Opaka, a TakKe 3alperieHHOro 3aKOHOM
POJICTBA WJIU CBOMCTBA MEXIY OpadyrOIMMHUCS.

[IpuHanIeKHOCTHh MOJIOJ0KEHOB K Pa3HbIM PEIUTHO3HBIM KOH(ECCHUIM Tepe-
CTajo ObITh MPENSATCTBUEM JIJIs 3aKitoueHus1 Opaka ¢ koHua XVIII Beka ¢ BBeieHHEM
TPaKIAHCKON (POPMBI 6paI<am. J10 3TOro rocy1apcTBOM HCIOJIb30BAJICS MyOJIUYHbBIN
IIEPKOBHBIN Opak, HO MO3UIIMS XPUCTUAHCKOM IIEPKBU B YaCTH OpPaKOB JIUII, UCIIOBE-
IYIOIIMUX JAPYTU€ PEUruu Oblla HENMpPUMUPHMA, YTO MOPOXKIAI0 HENPEOoI0IUMbIe

TPYJIHOCTH JIJISl PETUCTPAIIMU TaKUX OpaKoB.

116
Temenmaa H. M., Tenenmaa H. A. K Bompocy 0 CTaHOBIIEHHH HHCTUTYTA TPaXKAaHCKOTO Opaka: CpaBHUTEIIBHO-
MIPaBOBOI1 0030p NMPABOBOTO PEryIHPOBaHUS OpayHO-ceMEeNHHBIX OTHOLIeHUH B Poccun n cTpanax 3amanHoii EBponsl B
xonne XIX Beka // Bectauk YauBepcureta. 2014. Ne 15. C. 314.
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HeobxonumocTh 3akperieHus B 3aKOHE OpavyHOro BO3pacTa BbI3bIBAIACH liE-
assmMu Opaka (B 4aCTHOCTH, POXKIACHUEM JeTel) U BBISBICHUEM SCHOCTH CO3HAHUS U

CBOOOIHON BOIM Opauyrommxcs''’

. B AHrmmn MUHUMAaJIBHBIA TOPOT BO3PACTa BCTYTI-
JIeHUs B OpaK yCTaHABIWBAJICS JUIsl IOHOIIH — 14 jer, mys AeBymku — 12 jer.

Bo ®panmum nopor 6pagHoro Bo3pacTa JJII MYXYHHBI YCTaHABIUBAJICSA B 18
JIET, JJISl )KeHIIUHBI — 15 J1eT.

B I'epMannu BO3pacT rpaxaaHCKOro COBEpIIeHHONETHs — 21 rog — coBmajan
JUTsl 0OOMX TIOJIOB, & HUYKHUIM MTOpOr OpavyHOro Bo3pacTa JJisl >KEHITUH ObLI ONpeesieH
Ha ypoBHE 16 ser, it My>X4uH - 21 roj;, IO3TOMY POJIUTENLCKOE CcOoryiacue Ha Opak
Ha MTPAKTHKE KacajaoCh TOJIbKO KEHIIUH.

Jlns 3akimroueHuss Opaka IMOJaBajioCh JUYHOE 3asBJICHUE OT BCTYMAIOIIUX B
Opax. Peructpaiusi npoBoJWJIach B MPUCYTCTBUMU TPaxKAaHCKOr0 YMHOBHUKA. Odu-
1epaM HeoOXO0IMMO ObLIO MOJIYYUTh pa3pelieHUe OT BIACTH.

Hctopust pa3BUTHSI THCTUTYTa pa3Boja B 3aMaIHOEBPOIECUCKUX CTpaHaX HEOT-
JieMa OT UCTOPHUM Pa3BUTHS B HUX XPUCTUAHCTBA. B cuily XpUCTHAHCKON Tpaauiuu
Opak sIBIISIETCS CBSIICHHBIM, IMOXU3HEHHBIM U HEPACTOPTaeMbIM COIO30M, B CBSI3U C
4YeM pacTopkeHrne Opaka ObUTO TPYAHOPA3PEIIUMON MTPOOIEMOil.

B Aurnuu anurenbHOe BpeMs BO3MOKHO OBLIIO TOJBKO pa3iydeHUE CYNpPYTOB,
a pa3Boj ObLI BO3MOXKEH TOJBKO B Cllydae MPeNto00esHuS UCKIIOYUTENBHO 0 pe-
nieHuro napiiamenra. CuTyauusi U3MEHWIach, HauuHas ¢ 1857 roma, Korgja moMuMo
pasiiydeHus, KOTOpOe MO-MPEKHEMY MPUMEHSIIOCh, B CYJ€OHOM MOPSIKE CTal OCY-
HIECTBIATHCS pa3Boi. [loBomoM st pa3Boga ObLIO TONBKO Mpento0ojaesHue, TPHU
9TOM PABHOIPABHUS B JTAHHOM BOMPOCE HE HAOII0AI0Ch: B OTHOIICHUU MY>KYUHBI
noMuMO (akTa IPemro0oaessHusS HeoOXoauM ObLT (akT JBoeOpadurs, KpoBOCMEIIIe-
HUS, TPOTUBOECTECTBEHHBIX MOPOKOB, MOKYIIEHUS HAa XU3Hb CYIpPYyTa, *KECTOKOIro
oOpareHusi, 0ECIPUUYMHHOTO OCTaBJICHUSI HE MEHEe, UeM Ha J[Ba roja, TO €CTh OJHO-
r0 U3 OTATYAIONIUX O0CTOSATENHCTB, @ B OTHOIICHUH XKEHIIUHBI IOCTATOYHO OBLIO O/I-

HOTO (haKTa Mpeato0oaeHUS.

117 N o
Tpommuna /1. B. bpaunoe 3akoHoaarenscTBo B Poccuiickoii Umnepun u B I'epmanckoit Mmnepun B Hauane XX

BeKa: CpaBHUTENBHBIN aHamm3 // Bectauk BpstHCKOTO rocymapersenHoro yuusepeutera. Ne 2. C. 75.
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Bo ®pannuu no XIX Beka He mpu3HABAJICS pa3BoJl, YTO ObLIO O0YCIOBIEHO
0oObIYasiIMM KaTOJUIIU3MA, HO, KaK U B AHIJIMH, IOMYCKAJIOCh pa3iydeHue. PeBoito-
uug 1792 roga n3aMeHWIa JaHHYIO CUTYAIUIO, U PEBOJIOLMOHHOE 3aKOHOJATEIBCTBO
BBEJIO Pa3BO/l, 3aAMEHUBLINI Pa3IydeHHE.

Konexc HamoneoHa HOBOJIBHO JE€TalbHO PETYIMPOBAJ PACTOPKEHHE Opaka.
CornacHo ctathe 227 Konekca Hanoneona 6pak pactoprajics B TpeX Cydasix:

- B CJIy4a€ CMEpPTHU OJTHOTO U3 CYIIPYTOB;

- B CJIy4ae NMPOU3BEICHHOIO B 3aKOHHOM IIOPSAKE Pa3BO/a,;

- B ClIy4ae «PakJaHCKOW CMEPTH» OIHOIO U3 CYNPYroB, TO €CTh JIMILIECHUS €T0
CYJOM I'paKJaHCKOM npaBocriocoOHocTH. Takol Opak cuuTancs aHHYJIMPOBAaHHBIM, a
UMYILECTBO JIMIIEHHOTO IPaKJAHCKOW MPaBOCIOCOOHOCTH Cynpyra MHepexoiusio K
HacJIeIHUKaM 1o 3akoHy. Jlumb B 1854 roay «rpaxaaHckas cMepTh» Obula OTMEHE-
Ha.

[Ipouenypa pa3Bona Obuia yperynupoBana B Tutyne VI Konekca Hamorneona,
B KOTOPOM ONPEIEISUIUCh PUYUHBI, TOPSAJOK U MOCIEACTBUS Pa3BoAa, a TAKXKE pa3-
JEJIBHOE ITPOKUBAHME.

JloMuHUpYyIolee MOJ0KEHUE MY)KUMHBI B Opake MNpOCIEeKUBAIOCH Jake B
BO3MOKHOCTH TpeOOBaTh pa3Boja: My MOI TpeOOBaTh pa3Boja MO MPUUKHE MPEITIO-
0o1esiHuA *KeHbl (cTaThs 229), a xeHa — TOJABKO eCIU Npeto00AeHCTBYIONINI CynpyT
JEpKUT JTI000BHUIYY B obOmeM gome (ctatha 230). Oba cynpyra mMoriu TpedoBaTh
pa3Boja coriacHo cratbe 231 Koaekca Hamoneona npu 3noynorpedienuu, rpyoom
oOpalleHu WU TSKENbIX 00U OJHOTO M3 HUX B OTHOIIEHHH JIPYroro, COrjiacHo
ctathe 237 — B ciIy4ae pa3elibHOT0 MpOoKUBaHus Ooiee 6 er. Jloka3aTenbcTBOM He-
BO3MOKHOCTH JaJbHEHIIIEr0 COBMECTHOro IpokmBaHus mo crtatbe 233 Komekca
HamnoneoHa sBIsAI0OCh «B3aMMHOE U YIIOPHOE COIJIACHE CYNPYTOB» Ha pa3Bo. 3aKo-
HOM OT 8 Mas 1816 roga pa3zBoj ObuI 3ampernieH, 3areM B 1884 r. ObUT BOCCTaHOBIICH
BHOBb, 34 HCKJIFOYEHUEM BBIIICYKAa3aHHOW CTATHHU.

IIpouenypa pazBoja Takxke peryiauponanack kogekcom Hamoneona. Ecnm xe-
JarOIINN Pa3BECTUCH CYNIPYT MOT MPEICTaBUTh TPeOOBaHUE O Pa3BOJIE MPEACEAATEINIO
TpUOyHaIa JIMYHO, TO CYAbsl OTHPABIISLIICS BMECTE CO CBOMM CEKpETapeM B MECTO >KH-
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TENbCTBA cynpyra uctia (cratbs 234). [IpocsOy 0 pa3Boje MOr TakKe MPEICTaBUTh
OTIEKYH OCY>KJIEHHOT'0, JIMILIEHHOI'O MpaB Mo MPOChOe MOCIETHETO.

Bpak mMor ObITh PaCTOPTrHYT TAKXKE B CIydyae MPUTOBOPEHUSI OJHOTO Cymlpyra K
HAKa3aHMIO 3a TSAKKOE YTOJIOBHOE MpeCTyIuieHue (cTaThs 243).

Konexc Hamoneona B ctathe 244 mpemycMaTpuBal U MPUMHUPEHUE CYTIPYTOB, B
X0J1€ KOTOPOTO MPOIIEHUE O pa3BOAE MPU3HABATIOCH CYIbEH HEAECHCTBUTEIbHBIM.

OTaenpHO perjiiaMeHTUPOBAINCH MOCIEACTBHS Pa3BO/a: Pa3BEACHHBIM CYIPY-
raM 3arperiasoch BHOBb COMTHUCH (CTaThs 295), pa3BeleHHOW >KEHE J03BOJISIIOCH
BCTYIIUTh B HOBBIM Opak juiib uepe3 10 mecsieB mocie paspojaa (ctatbs 296), a npu
000I0JTHOMY COIJIACHIO HA Pa3BOJl KaX/IbI U3 CYNPYTrOB MOT BCTYIIUTh B HOBBIN Opak
TOJILKO Yepe3 TPHU roja mocie pa3poja (ctatbs 297). 3anper Ha BCTYIICHUE B HOBBIN
Opak HaKJIaJpIBAJICS Ha CyNpyra, BAHOBHOIO B pa3BO/I€ U3-3a U3MEHbI, CO CBOUM JIIO-
O60BHUKOM. Ecu TakuM BUHOBHBIM CYIIPYTroM OblIa JKEHIIMHA, €€ MOIJIN 3aKJIIOUUTh
B UCITPaBUTENBHBIN JIOM OT TPEX MECALIEB 10 ABYX JET (cTaThs 298).

[enas rnaBa xoaekca Hamoneona peryiaupoBania pas3ielibHOE MPOXKUBAHUE CY-
IPYTOB, CIIEICTBUEM KOTOPOTO OBLIO pa3jeiieHne umymiects (cratbs 311). Jlns ycra-
HOBJICHHSI Pa3JIeIbHOTO KHUTEJIbCTBA CYNpyru obparianuch B cyj. CorjiacHoO cTaThe
306 st ATOrO NOJHKHBI OBUIM MMETHCS OCHOBAHUSA i pa3Boja. [lo ucreuenun tpex
JIET pa3/iebHOr0 KUTEIbCTBA MOKHO ObLIIO TpeOoBaTh pazBoja (ctaths 310).

Taxum obpa3zom, pa3Bon 1o kojekcy Hamoneona Obu1 BO3MOXKEH 110 OCHOBaHU-
AM Tpento00AesiHUs, 3JI0yNOTPEOICHUs, COBEPIICHUS] MPECTYIJICHUS, IIUTEIbHOrO
pasiiydeHus, rpyooro oopalieHus: Wik TSHKEJIbIX 00T OJJHOTO U3 CYNPYroB B OTHO-
[IEHUH JIPYroro, a TAKXkKe 0 B3aUMHOMY COTJIACHIO CYIIPYTOB.

HepaBHomnpaBue 1moioB MOKHO HaOJIIOAaTh B OTHOIIEHUU TOJIOBBIX CBS3€H Ha
cropone. M3MeHa, coBepIlICHHAs >KCHIIWHOW, OBUIO OJHO3HAYHOW NPHYMHOM IS
pa3Boga ¢ Heil. Ecim ke m3MeHms My>KuWHa, 3TO MOTJIO OBITh MPUYMHON pazBoja
TOJIBKO, €CJIM €r0 MPECTYITHBIN MapTHEP MPOKUBaIa C OOIIEM CYIPYKECKOM JTIOME.

VYka3aHHBIN 3aKOH JTIoNycKal U pa3inydeHue. B nepuos pecraBpannu bypOoHoB
(c 1815 mo 1830 roxasr) pa3Bos 661 oTMeHeH. Kogekc Harmoneona BepHyn B OpadyHbie
IPABOOTHOILIEHHS TaKOE MPABOBOE SIBJIIEHUE KaK pa3BO, IPU 3TOM MpaBa CyNpyros
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npu npento0oaessHuu Obulh ypaBHEeHbl. KaTonuueckue Tpaauiiuu He TO3BOJIMIINA BEp-
HYTh B 3aKOHOJATEIbCTBO Pa3BOi MO OOOIJIHOMY COIJIACUIO M TaKOE OCHOBAaHUEM
JUIsl pa3Bojia, Kak 00JIe3Hb.

Ha Teppuropuu 3emens ['epMannn 4aCTUYHO IEMCTBOBAJIO PUMCKOE IIPABO, MO
KOTOPOMY pa3Boj ObLI BO3MOJKEH . PasHbIe B3IVISIABI HEMEIIKOTO ODIIECTBA Ha Pas-
BOJ ObUTH OOYCJIOBJICHBI Pa3jMYMEM IOJXOJ0B K ATOMY BOIPOCY B KAaTOJIMYECTBE,
II€ pa3BoJl HE JIOMYCKAETCS, U MPOTECTAHTU3ME, IJI€ CYLIIECTBOBAIN HUCKIIOUYUTEIb-
HBIE YCTYIIKH.

Pa3Bon B I'epmanuu ocymectsisiiics o ['TY Tonbko uepes cya u 1pu HaJTu4uu
0COOBIX OCHOBAaHMMU, MPOJUKTOBAHHBIC BIMSHUEM MPOTECTAHTU3MA, WUIEH (PpaHIry3-
CKHUX MPOCBETHUTENIEW U €CTECTBEHHO-NPABOBOro yueHus. OCHOBaHUS JENWINCH HA
YCJIOBHBIE (Ha YCMOTpEHHUE cyaa) U 0e3ycloBHbIE (ITPU KOTOPHIX pa3BoJl ObLI 00s13a-
TEJIBHO pa3pelieH).

be3ycioBHBIMU OBLTH MpeNto0oAestHIEe OHOTO W3 cynpyroB (maparpad 1565
ITY), nokymenue Ha *U3Hb CyIpyra, IpOTUBOECTECTBEHHBIE TOPOKH, 3JI0HAMEPEH-
Hoe octaBienue (maparpad 1567). J{ist pacTopkeHust Opaka HYy>KHO OBLIO TOJIBKO J10-
Ka3aTh CYIIECTBOBAHHUE ITHX (PAaKTOB. 3JIOHAMEPEHHOE OCTaBJICHHE CYNpyTa Mo mapa-
rpady 1567 I'epmaHcKkoro rpaxaaHckoro ynoxxkenus 1886 roga npeacrapisiio coboi
HEUCIIOJIHEHUE CYA€OHOro pElIeHUs O BOCCTAHOBJIEHUU COBMECTHOM CYIPY>KECKOM
KU3HU B T€UEHHE rojJla BOIPEKU BOJIE APYroro Cynpyra, mpu 3TOM «OTBETYHKA IMPH-
XOIUTCS BBI3BIBATH K CYLy Uepe3 IMyOIuKammon .

VY CI0BHBIMU OCHOBAaHMSIMU ObUIM JAYpHOE OOpalieHue, COBEPILIEHHUE MPECTYII-
JeHus1, 0€3HPABCTBEHHOE MOBEACHHUE, NyIIEBHAs 00JIE3Hb, BCTYIUIEHHE B IOBTOPHBII
Opak, HeeCTECTBEHHBIN MOPOK (MYKEI0XKECTBO U 300(UIHsI) M UHBIE CEMEHMHbIE Tpa-
BOHAPYILIEHUS, JEalolIie COBMECTHOE COXXUTEIHCTBO HEBO3MOXKHBIM (Tmaparpaad
1568). Bce 3T 00cTOSTENBCTBA TOICKATN OIEHKE CYIOM.

He uckitouanoch mporieHne cynpyra U epKoBHOE paziyuyeHue. Takoe ocHO-

118
Hogsocemnosa A. A., [letpoBa A. A. DBOJIONHS HEMEIIKOTO 3aKOHOJATEIhCTBA 00 OCHOBAHUSAX PACTOPIKECHUS Opa-

ka // Bectauk FOYpI'Y. Cepus «[IpaBox». 2018. T. 18, Ne 4, C. 44.
19 Hopocenosa A. A., [TerpoBa A. A. DBOJIIONHMST HEMELIKOTO 3aKOHOIATEIbCTBA 00 OCHOBaHUSIX PacTOPXKEHUs Opa-
ka // Bectauk FOYpI'Y. Cepus «IIpasoy. 2018. T. 18, Ne 4, C. 44.
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BaHME JIJIA pa3Bo/ia, KaKk B3aMMHOE COTJIacHe CYNPyroB, He JOMYCKaloCh.

Bbpak pacropraincs cyneOHbIM pelIeHHEeM IO 3asBICHUIO OJHOTO WU O00UX
cynpyroB. ['TY coxepxxayio npeanucanus Mo pacTOp>KeHUIO Opaka: eciau oH (aKTu-
YECKH pacrajcs U CYNpYyTH KUBYT pa3eibHO 00Jiee OHOrO rojia, €CIIN Ke pa3eib-
HOE€ MPOKUBAHUE JIJTUTCS MEHEEe T0Jla, pPACTOPTHYTHh OpaKk MOKHO OBIJIO TOJBKO €CIN
€ro NpOJOJLKEHUE ISl 3asBUTEINSI HEIEPEHOCHUMO W3-3a JIMYHOCTHU JIPYroro Cymnpyra
(maparpa¢ 1565). ITpu 3ToM 0c000 OroBapuBanOCh, YTO COBMECTHAS KH3Hb B TEUE-
HUE HEMPOJOJKUTEIBHOTO BPEMEHH, C LIETBIO IPUMUPEHHUSI CYIIPYTOB, HE IPEPHIBAET
Y HE IPUOCTAHABIIUBAET CPOKHU Pa3IEIbHOIO MPOKUBAHUS.

ITY nmaBanmo moHsTHE pa3neIbHOrO MPOKUBAHUS: OTCYTCTBUE XO3SIMCTBEHHOU
OOIIIHOCTH M OTKAa3 OJHOTO U3 CYNPYTroB OT COBMECTHOM CYIPYKECKOM >KU3HU (mapa-
rpad 1567). B nopsiike HCKITIOUCHUST pEKOMEHIOBAIIOCH HE pacToprarh Opak B MHTeE-
pecax HECOBEPIIEHHOJIETHUX JETeH, U €ClId Pa3BOJl HEMEPEHOCUM JJIsl CyNpyra, He
COrJIACHOT0 Ha pa3BoA. [Ipu npuHATUM pelICHUs] YYUTHIBAIUCh UHTEPECHI 3asIBUTENS.

I'TY conepxan HOPMBI, PETYIUPYIOIINE KOMIIEHCAUID MOPAIBHOI'O BpEIa MO-
CTpaZaBlIEMy CYINpPYTy. Y CTaHABIMBAJCS pa3Mep PEHThI UM ONPENIETICHHOW CYyMMBHI,
KOTOPYIO BUHOBHBIN CYIIPYT JOJKEH BBHIIUIAYUBATh MOCTPAIaBIIEMy A0 €ro BCTYyILIE-
HUS B HOBBIA Opak. DTO 0053aTENIbCTBO HACIEAOBAIIOCH, HO HACIIETHUK MOI BIIBOE
YMEHBIIIUTh CyMMY BBITIJIAT.

Takum oOpa3zoM, MoydyeHHE pa3Boja B €BPOIMEHCKUX CTpaHax ObLIO TPYAHBIM
B CBSI3M CO CJIO0XHOMW M JOPOTOM MPOLEAYPOH Pa3BOIa U OTPAaHUYEHHOCTBIO CIIy4acB
ocHoBaHui 115t Hero. [Ipu 3TOM pa3Boa paccMaTpHUBaJCsA KaK CaHKIMS 32 BUHOBHOE
NOBEJICHUE CYIIPYTaA.

Crnemyer OTMETHTb, YTO TIPABOBAs PErJIAMEHTAIUS PAaCTOpPKEHUsI Opaka BO BCE
UCTOPUYECKUE TIEPHOJbI BBI3BIBAJIA MPOOIEMBI, OpaK pacTOprajics B HCKIIOYUTEIb-
HBIX CIIy4asiX Y JIUIb [0 CTPOrO OMPEAEIICHHBIM OCHOBAHUSM.

HenelicTBUTENBHBIM 1O 3aKOHOJATENBCTBY BCEX PAaCCMATPUBAEMBIX CTpaH
Opak cuMTalCcs NMPU HAPYIICHUH 0053aTeNIbHBIX YCIOBUHN: B3aUMHOTO JOOPOBOJIBHOIO
corjacusi HOBOOPAaYHBIX, JOCTHXKEHHSI MUHHUMAJBLHOTO Mopora OpayHOro BO3pacTa,
coOJroieHUsT 3aKOHHOU (hopMbI Opaka, OTCYTCTBUS paHEEe 3aKJIIOUEHHOro Opaka, a
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TaK)Ke 3aMpeieHHOro 3aKOHOM POJICTBA WJIM CBOMCTBA MEXKTY OpadyrOIITUMHUCS.

XoTs, KaK y)Ke TOTYEpPKUBAIIOCh, OTpeeIcHe Opaka He COAepKaao HHU Tep-
MaHCKOE 3aKOHOAATEIbCTBO, HA aKThl aHTJIMHCKOTO TIpaBa, yCIOBUS ACHCTBUTEIHHO-
cTu Opaka ObUTH OMpEENeHBI TOCTATOYHO YETKO: OpavHbId BO3PACT, B3AMMHOE CO-
TJIaCHE JIWII, BCTYMAIOMMUX B Opak, corjiacue A0 JOCTIKECHUS COBEPIICHHOJIETHUS IS
3aKOHHBIX JIETEH OTIa, a /Il He3aKOHHOPOXKJICHHBIX — MaTePH; pa3pelieHne Hadaib-
CTBa B OTHOIIICHUH BOCHHOCTYXKAIIIUX U JIUI], COCTOSIIMNX HA TPaKIaHCKOM CiryxoOe.
C.B. Konocok orMeuaeT MOHOTaMHBIM XapakTep Opaka paccMaTpUBaeMOro MepHuo-
1.

Tak, cornacuo cratse 180 Kogexca Hanoneona 6pak, KOTOphIi ObLT 3aKIII0UEH
0e3 cBOOOAHOrO corjlacusi 000UX CYNPYTOB WM OJTHOT'O U3 HUX, MOXKET OBITh OCIO-
PEH JIHIIb CYNPYraMy WX TEM M3 CYNPYTOB, COTJIACHE KOTOPOTO HE SBIISJIOCH CBO-
OOTHBIM.

Korna umeno mecto 3a0myxaeHue B auie, Opak MOXKET OBITb OCTIOPEH JIUIIb
TEM U3 JIBYX CYNPYTOB, KOTOPBIA ObLI BBEICH B 3a0.IyKICHHE.

Mor ObITh OCHIOpeH Opak, 3aKIIOUYCHHBIA 0€3 HeOOXOAUMOIo COTJIacHs JIUIla-
MU, COTJIaCHE KOTOPBIX TPeOOBANOCH, WM TEM U3 CYNPYTrOB, KOTOPBIA HYXKIAJICS B
3TOM corjlacuu (ctatbs 182).

Mor ObITh OCTIOpEH OpaK, 3aKIHOYCHHBIA CYNPYraMH, HE JOCTUTTIMMH MUHHU-
MaJbHOTO OpavYHOro BO3pacTa, €CJU HE MCTEKIIO IIECTh MECAIICB CO BPEMECHH JTOCTH-
KEHUS CYIIPYTrOM WJIU CyIpyraMu HEOOXOIUMOTO BO3pacTa M €CJIU KeHa, HE JTOCTHUT-
I1ast 5TOT0 BO3pacTa, 3abepeMeHena 10 HCTeUeHHs MeCTH MecsIeB (cTaThs 185).

[To I'TY 6pak cunTancs HUYTOKHBIM:

- €CJTU TIPH €T0 3aKIIF0YEeHNU He cOoOMIoieHa ero ¢hopma,

- OJIUH W3 CYNMPYTrOoB B MOMEHT €ro 3aK/IIOUCHHs ObUT HEIEECIIOCOOCH, WIIH
HaXOJWJICS B OECCO3HATEIHPHOM COCTOSHUY, WJIM B COCTOSIHUU BPEMEHHOT'0 pacCTPOii-
CTBa JyIIEBHOM ACSITEIbHOCTH;

- OJWH M3 CYIIPYTI'OB BO BPCM 3aKITIOYCHUA 6pa1<a COCTOAI B HGﬁCTBHTCHBHOM

2% Konocok C. B. MHCTHTYTHI Gpaka i CEMBH IO FépMaHCKOMY npaBy koHua XIX B. // CHOUPCKHIl IOpPHIMYeCKHiA

BecTHHK. 2014. Ne 2 (65). C.11.
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Opake ¢ TPEThUM JIUIIOM;

- €CJId OJJHOMY W3 CYINPYTOB 3alpelajgoch BCTYNaTh B Opak BCIEACTBUE Mpe-
TH000IEHHSL.

Ecnu nocne 3axntoueHus Opaka cynpyru npoxxuwin BMecre 10 ner imbo 3 roga
70 CMEpPTH OJHOTO W3 HUX, U B 3TO BPeMs MCK O MPU3HAHWK Opaka HUYTOXKHBIM HE
NpeIbsBICH, OpaK HEllb3sl ObLUTO MPU3HATH HENCUCTBUTEIIHHBIM.

Bbpak mor ObITh OCIIOpEH CYNPYroM, KOTOPBIH MPH 3aKIII0UeHUH Opaka 3a01yxK-
JaJCsl B JIMYHOCTU APYroro Cymnpyra, WIM TaKuX JUYHBIX Ka4eCTBaxX JAPYroro Cyrnpy-
ra, Mpu HAJIMYHOCTH KOTOPBIX OH BO3JEprKajics Obl OT 3aKiIoueHHsi Opaka, 3Has 1o-
JIOKEHUE JeN U Pa3yMHO OLIEHHBAs CYITHOCTh Opaka.

Bbpak Mor ObITh OCHOpPEH CyHpyrom, KOTOPOrO HPOTHMBO3AKOHHOKO YTIPO30I0
noOyAWIN BCTYIIUTh B Opax.

ITY conmepxano ycnoBHs, NPENATCTBYIOIIME 3aKIIOUEHHIO Opaka: OJIM3Koe
POACTBO, CBOMCTBO, YCHIHOBIICHUE. Ellle OTHUM TaKUM NPEMATCTBHEM, HMEIOLIUM, 11O
BbipaxkeHnt0 C.B. Konocok, «IpKo BbIpaK€HHbI HPABCTBEHHbIN xapaKTep>>121, CI1y-
KWJI YCTaHOBJIEHHBIN maparpadom 1312 3amper BcTynaTh B MOBTOPHBIN Opak ¢ Ju-
IIOM, C KOTOPBIM IPeTt0001eHiCTBOBAI, €CIIH CYAEOHBIM PELIEHUEM 3TO Mpeno0oes-
HUE MPU3HAHO OCHOBAHUEM [UJIs Pa3BojAa. Y Ka3aHHBIA aBTOpP KOHCTATUPYET OTCYT-
CTBHE aHAJIOTMYHOW HOPMBI B pUMCKOM U (DpaHIly3CKOM IpaBe. B3anmHoe coriacue
cynpyroB Ha Opak B ['TY He ynmoMuHanocs.

BeiBog no rnaBe. B XIX — nauane XIX Beka B cTpanax 3amanHoil EBporibl
Opak SIBJISJICS TPAKIAHCKUM HMHCTUTYTOM. [l ero 3akitoueHus: HeoOXoaumMo ObLIOo
I00POBOJILHOE COTJIace BCTYyHAroUIMX B Opak, JOCTHKEHHE YCTaHOBIIEHHOTO Opauy-
HOT'0 BO3pacTa, COOJIIO/ICHNE YKa3aHHOM 3aKOHOM (opMbl Opaka, OTCYTCTBHE paHee
3aKJIIOUEHHOTr0 Opaka, a TakKe 3alpelieHHOro 3aKOHOM POJICTBA UM CBOMCTBA MEX-
ny Opauyromumucs. B AHrmuu MUHMMAaNbHBIN MTOPOT BO3pacTa BCTYIUJICHUS B Opak
yCTaHaBIIMBAJICS JUIA KeHuxa — 14 jet, ns HeBecThl — 12 jet, Bo ®pannum 18 u 15

JCT COOTBCTCTBCHHO, B repMaHI/II/I 21 u 16 1€T COOTBETCTBEHHO. .HPIHaM, CIYKUBIINM

2! Konocok C. B. MHCTHTYTHI Gpaka i CEMBH IO FépMaHCKOMy npaBy koHua XIX B. // CHOHPCKHIl IOpHIMUeCKHiA
BecTHHK. 2014. Ne 2 (65). C.11.
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B yMHE ouuEepa, 4TOObI BCTYUThH B Opak, HEOOXOAMMO ObUIO MOJIYYUTh pa3pellieHre
OT BJIACTH.

B cBs13u ¢ pazauuneM B BEPOUCIIOBEIAHUN PACTOPKEHUE Opaka pas3IMyHO pe-
I'yJIUpOBAJIOCH B €BPONEHCKHUX CTpaHax. B rocymapcrBax, rje rocnoJCTBYIOLIEH pe-
aurueit opul KaTonuiuaM (Aurnus, @paHuus), pa3BoJ HE JOMYCKaJCs, B JIy4dlIeM
cly4dae Cylnpyry MOIJIM IIPOKUBATh OTIENbHO. B mpoTrecTaHTCKuX cTpaHax 3anagHou
EBpomnnt (I'epmanus) pa3zsoja 6611 Bo3mokeH. K konity X1X Beka pa3zBoj crtan 3ako-
HOJIATEJIbHO BO3MOXXEH MO KOHKPETHBIM OCHOBAaHMSM, MPHU 3TOM B KAaTOJUYECKHUX
CTpaHax 3TO OBLJIO TOJBKO MPET000AeSIHUE; B IPOTECTAHTCKUX 3TH OCHOBAHUS ObLIN
IIMPE YU BKJIKOYAIM 3JIOHAMEPEHHOE OCTaBIEHUE CYIPYTa; MOCATaTebCTBO HA €ro
KU3Hb, JIyIIEBHAs 00JIe3Hb, TPyOOE HAPYILICHHE CO3/IaHHBIX OpakoM 00sS3aHHOCTEH,
HanpHUMeEp, pa3BpaT WIH )KECTOKOE 06pameHI/16122. Takum 00pa3oM, OCHOBaHHEM pa3-
BOJIa CITY>KWJIa BUHA OJIHOTO U3 CYNPYroB, uTo, Kak yka3eiBaeT C.B. Komocok, npuaa-
Bajo MHCTUTYTy Opaka B XIX — Hawame XX Beka «CyIIECTBEHHBIE YEPTHI MPOTE-
CTAHTCKOTO [[EPKOBHOTO TpaBay 2. HenelCTBUTENBHBIM 10 3aKOHOJIaTEIbCTBY BCEX
paccMaTpuBaeMBbIX CTpaH Opak CUUTAJICSA MPU HAPYLIIEHUU OO0S3aTENIbHBIX YCIOBHIA:
B3aMMHOTO J00pPOBOJIBHOTO COIJIaCUsi HOBOOpPAYHBIX, JOCTHXKEHUS MUHUMAJIbHOIO
nopora GpadyHoro Bo3pacra, coOJ0/IeHUs 3aKOHHOU (PopMbI Opaka, OTCYTCTBHSI paHee

3aKJIFOYCHHOI'O 6pa1<a, a TAaKXKC 3alIpCIICHHOI0 3aKOHOM pOJCTBA WA CBOMCTBA MEXK-

1y OpavyroIUMHCS.

122 I'epmanckoe rpaxaaHckoe ynoskenne 1896 r. // XpectoMarns Mo MCTOpPUH TOCyAapcTBa U IpaBa 3apyOeKHBIX
crpaH. HoBoe n Hosetitee Bpemsi / mon pen. H. A. Kpamenunnukosoii. M., 2000. C. 425.
123 Konocok C. B. MHCTHTYTHI Gpaka i CEMBH 10 FépMaHCKOMy npaBy koHua XIX B. // CHOUPCKHIl IOpPHITUECKHiA
BecTHHK. 2014. Ne 2 (65). C.11.
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3 CPABHUTEJILHBIN AHAJIN3 POCCHUUCKOI'O M 3APYBEXHOI'O
3AKOHO/IATEJILCTBA O BPAKE B XIX — HAYAJIE XX BB.

3akoHoaaTenbcTBa 0 Opake B X1X — Hauanme XX Bekax, kak B Poccuu, Tak u B
cTpaHax 3ananHoil EBpomnbl He ObLIO CTaTMYHBIM, U MOCTENIEHHO 3BOJIOIMOHUPOBA-
J10.

Ha pa3ButHe u cocTosiHuEe 3aKOHOIaTEeIbCTBA B chepe CEMEHHOro npasa B pac-
CMaTpPUBAEMBIX F'OCYIapCTBaX CUJIBHO MOBJIMSIIA XPUCTHAHCKAS PEJIATHUA.

Tak kak B XpUCTUAHCTBE OpaK BCEr/Ja CUUTAJICA CBALIEHHBIM COKO30M, KOTO-
PBII 3aKJIIOYANICS OJMH pa3 M Ha BCIO KM3Hb, 3aKOHOJATEJILCTBO O Opake B Hauaje
paccMaTpuBaeMoro Mnepuojia MOKHO Ha3BaTh JKECTKMM. bpak paccmaTpuBalICs Kak
MOKU3HEHHBIM W HEPACTOPKUMBIN. Bimusaue penurun otpasmiock U Ha dopme Opa-
Ka, U Ha ONpEJEICHUN YCIOBUH 3aKIIIOUEHHUS U pacTopkeHust Opaka. JInuHble B3au-
MOOTHOILIEHHS CYIIPYTOB U HMHBIX YJICHOB CEMbU TAKKE MCIBITHIBAIA BIUAHUE XPU-
CTHAHCTBA, HO B IIEJIOM CEMEWHOE MpaBO Pa3BHUBAJIOCh I'OCYIaPCTBOM Ha OCHOBE 00-
IIEKYJIbTYPHBIX HayaJll U yuyeTe pa3HOOOpa3HbIX UHTEPECOB IPak/JIaH.

Bmecte ¢ TeM pasziuyHble pEIUTrvo3HbIE MO3ULHUU OOYCIOBWIM Pa3BUTHE Ce-
MEWHOI0 IpaBa MO PAa3HbIM IYTSAM B CTpaHax C Pa3IMYHBIMU PEJUTHO3HBIMU OCHO-
BaMu. Bo ®panuuu u I'epmanun ropuauyeckoe NOHITHE 0 Opake BO3HUKIIO MOJT BJIU-
SHHEM OOpbOBI KAaTOJMYECTBA C MPOTECTAHTU3MOM, B AHIVIMM — MOJ BJIUSAHHEM aH-
IVIMKaHCTBa, B Poccum — noa BiusiHMEM mpaBociiaBusi. B crpanax 3anaanoit EBpornsl
B OTHOIIECHUU OPAKOB C MPEACTABUTENSAMU BEPHI, OTIUYHON OT O(pUIIMATBHON ToCcy-
JApCTBEHHOM PEJIMTUU, WK MEXAY 3TUMU MPEACTaBUTEINSIMU HaOI0anach U3BECT-
Hasl HETEPIIUMOCTb.

[To mepe pa3BuTHUS B OOIIECTBE BEPOTEPIIMMOCTH IOpUANYECKas Npupoja Opa-
Ka OTIENIACh OT PEIIMTMO3HOM, U TOCYIapCTBO MIPU3HAIO BO3MOYKHBIM PEryjaupoBa-
HHUE TaKUX OpaKoB, BCIEICTBHUE YETrO «TaWHCTBO B Opake CTalo MOJJIEKATh LEPKOB-

o o 124
HOMY BCIACHHIO, a 6paIIHBII/I JA0roBOp — BEACHUIO CBCTCKOM BJIACTH» .
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Tenernmua H. M., Tenenmua H. A. K Borpocy 0 cTaHOBIEHHH MHCTHTYTA IpakJaHCKOTo Opaka: CpaBHHTENBHO-

IIPaBOBOI1 0030p MPaBOBOTO PErYIUPOBaHUs OpayHO-ceMelHBIX OTHoLIeHUH B Poccun u crpanax 3ananHoit EBpons! B
xonne XIX Beka // Bectauk YauBepcurera. 2014. Ne 15. C. 313.
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Hampumep, 1o 1836 roga B AHMIMHM OPUIIMATIBHBIM CUATAJICS TOJIBKO Opak, 3a-
KJIFOUEHHBIM 10 KAHOHAM AHIJIMKAHCKOM LEPKBH, NaXe IJIs JIFOJIEH, UCIIOBENYIOIIUX
IPYTYIO BEPY, & C YKa3aHHOTO roja Opaku MOIJIM 3aKJII0YAThCs U B TPAKIAHCKOM, U B
penuruo3Hou dhopme.

B Poccum >xe, MHOTOHAIIMOHATHPHOM M MHOTOKOH()ECCHOHATHHOM TOCYyIap-
CTBE, NP OTNPEACIICHHBIX YCIOBUAX JOMYCKaIUCh MEKKOH(pECCHOHAbHBIC Opaku. B
CBojie 3aK0HOB JTaHHOMY BOTMPOCY MOCBsieHo 6omnee 40 craTeit, B KOTOPBIX COJEp-
Kayicsl TOPSZOK 3aKiIIoUeHHsl Opaka, Kak MeXAy MpaBOCIaBHBIMH MOJAaHHBIMU VM-
NEpUU, TaK U MEXKIAY MHOCTPAHHBIMH IPABOCIABHBIMU C POCCHUMCKUMH MPABOCIIAB-
HBIMH, OpaKy MPABOCIABHBIX C XpUCTHAHAMH MHOW BEpbl, Opaku BEPYIOUIUX IPYTUX
penurui, a Takke Opaku MEXIy CTapoOOPSIAIIaMU, CEKTAHTAMU U «IIOCJIEI0BaTEISIMU
V3YBEPHBIX YUYEHUH, camasl MPUHAIJIEKHOCTh K KOMM HaKa3yemMa B YrOJIOBHOM IIO-
p;IJ:[Ke>>125. [IpenycmaTpuBanuch UCKIIOYEHUS W3 OOIIMX TMpaBWJl JIJIE HApPOJOB OT-
nenpHBIX obnacteld Poccuiickoit Mmmepun (3akaBkaswe, Kyprsaaws, DcriasHmus,
OunnsHaus, KanMeikus u apyrue).

B crtpanax 3amagnoit EBponbl panbie, uem B Poccum, 6pak Obl, B IEPBYIO
ouepenib, OTAEICHHBIM OT LIEPKOBHOTO 3aKOHOJATENIBCTBA JOTOBOPOM, a TOCYAAPCTBO
CaHKIIMOHUPOBAJIO CBETCKYIO, WIHM TPaXAaHCKYI0, (hopMy Opaka. 3aKOHOIATENHCTBO
0 Opake U CyAONPOU3BOACTBO MO OpauyHO-CEMEHHBIM JellaM ObLIO 3aKperyieHO 3a
roCyJIapCTBEHHOM BiacThio. Hayano TakoMy mpaBOBOMY pPETYJIHUPOBAHUIO MOJIOKUII
KoJekc HaroneoHa, cTaBlvi TOJIYKOM K JAJIbHEUIIEMY PAa3BUTHIO CEMEWHOIO IpaBa
BCell EBpoIbL.

B Poccum ke BIutoTh 10 u3BeCTHBIX coObITHI 1917 roga 6pak ObuT B BeeHUU
IIEPKBU, OpaK PEryIrpoBajIcs HOpMaMH IIEPKOBHOTO OpayHOTO MpaBa, OCHOBAHHOTO
Ha KAHOHWYECKOM yueHuu [IpaBoCIaBHON LEPKBHU.

Taxum o6pazom, B Poccuu u B 3anagnoit EBpornie X1X — nauana XX Beka Opax
MOHUMAJICS U PEryIUpoBalics mo-pazHomy. B EBporie Opak npuyucisiicss K MHCTUTY-

TaM CEMEUHOI0 IIpaBad, a4 B Poccum — MMPCUMYIICCTBCHHO K PCIIMTHO3HOMY 4AKTYy, 34d-

125 < o~ o o
TosmacssH M. A. OcoGeHHOCTH 3aKiIIOYeHUs LiepkoBHOTO Opaka B Poccuiickoit MMnepuu // Mosonoi yueHbIN.

2016. Ne 29. C. 287.
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KJIIFOYEHUE W TPEKPAIIEHUE KOTOPOro PEryJIMpOBajOCh BEPOUCIOBEAAHUEM CYIIPY-
roB. [Ipu 3TOM poccuiickoe TocyJapcTBO HE OCTaBaJIOCh B CTOPOHE OT JIaHHOU cde-
PBI, a B3aMMOJEHCTBOBAJIO C LIEPKOBBIO MOCPEACTBOM MOATOTOBKH YAHOBHUKAMU CO-
OTBETCTBYIOIIMX JOKYMEHTOB. OJIHaKO, KaK OTMEYAIOT MHOTHE HCCIIEIOBATENH, Ta-
KO€ B3aUMOJICHCTBHUE IIEPKBH M TOCYAAPCTBA OTIUIAIOCH OECCUCTEMHOCTRIO M OOPHI-
BOYHOCTHIO, @ KOHCEPBATUBHOCTh PEIUTHO3HBIX MPABWI 3aTPYAHSIO pedopMy ce-
MEWHOTr O npa133126. K nonoxurenbHOMY MOMEHTY TakOro B3aUMOAECHUCTBHUS OTHOCST
OTCYTCTBHUE «3aMETHOI'0 IIPOTUBOCTOSTHUS».

ITocne toro, kak B Poccuu B xoje oOycioBiIeHHBIX peBostorued 1917 roga
U3MEHEHHMM 3aKOHOJaTeNbCTBA ObLTa BBEICHA eArHAas s Bcex (opma 00s13aTenbHO-
ro TpaXKJaHCKOro Opaka, MOXHO TOBOPUTH O TOM, YTO Opak CTajl CBETCKUM MHCTUTY-
toM U Poccun, u B 3anannoit EBpore.

Takum oOpa3om, Ha npoTskeHnn XIX Beka 0TX0Jl OT PEIUrHO3HOrO IMPaBOBO-
r0 PEeryjaupoBaHMs OpayHO-CEMEWHBIX OTHOIIEHWI B3SIBUIMI CBOE HAYaJIO B AIOXY
[IpocBelenus MpUBeEIl K NOYTH TOBCEMECTHOMY YTBEPKICHUIO I'PaKJaHCKOro Opaka
— JJaXKe B TE€X CTpaHaX, I/l BEPOMCIIOBEIAHUE U PEIUTUS COXPAHIN ODUIIMAIBHOE
3HayeHue. 11oABuInCh 3al0KMBIIME OCHOBY COBPEMEHHOI'O CEMEWHOrO IpaBa TEH-
JICHITY T10 3aKII0YEHUI0 OpaKka HEe3aBUCUMO OT BEPOUCIIOBEAHUS, TI0 PACTOP>KEHUIO
Opaka 1Mo B3alMHOMY COIJIACHIO, MO COJIMKEHHIO JIMYHBIX IpaB CyNpyroB, Kak He-
MMYILECTBEHHBIX, TAK U UMYIIECTBEHHBIX.

CaMbIM TJIaBHBIM OTJIMYMEM 3aKOHojartelbcTBa Poccuiickorn Mmnepuun ot 3a-
MaHOEBPONEHCKOr0 3aKOHOAATENIHCTBA ObUIO MPUYHUCIEHHUE Opaka K akTy IO Tpe-
VMYILECTBY PEIUTMO3HOMY, B CBSI3U C YEM €0 PEryJIMPOBAHUE €r0 B BaXKHEUIIHNX
BONIPOCAX OTJABaJi0 B PYKH TOT'0 OOYCIIOBIMBAIOCH BEPOMCIIOBEIAHUEM CYMPYTOB.
Takas cutyanus o0ecriednBajga BO3MOKHOCTh KOHTPOJISA Opaka co CTOPOHBI TOCyaap-
CTBa, HO 3aTPYAHSUIO PEIICHUE BAXKHEWIIIUX BOMPOCOB OPavyHOTO IMpaBa Cympyram
pU CMENIaHHBIX Opakax H3-3a OTCYTCTBHS eauHooOpa3us. Takas curyalus coxpa-

Hsj1achk B Poccuu BILIOTH A0 U3JaHUA ITOCTPCBOJIIOIHOHHBIX I[CerTOB I10 BOIIpOCaM
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Opaka W OTTpaHUYCHUs LIEPKBU OT TOCYAApCTBA, TMOJOKECHHUS KOTOPBIX MOJYUHIH
cBoe pasutue B Konekcax o Opake u cembe 1918 rona u 1926 rona.

B 3ananHoeBponeiickux cTpaHax Opak cTajl TpaXKAaHCKUM MHCTUTYTOM B pa3-
HOe BpeMs: B Aurnmuu - B 1836 romy mocie npunstus 3akoHa o Opakax (IIpu 3TOM
OCTaBaJIach albTepHATUBHAS IepKoBHas ¢opma), B ['epmanuu — B 1896 romy mocie
npunstus [TY, Bo @pannuu — yxe B Hauane XX Beka B 1804 roxa nmocie npuHATHS
konekca Hamoneona. B Poccum m0 peBonmionuu rpakJaHCKuil Opak HE TOJIBKO HE
IpeIyCMaTPHBAICS, HO H OCY)KIAICs - .

Takum 00paszoM, cpelld paccMaTpUBAEMBIX TOCYIAPCTB MO3KE Bcex Opak cran
CBETCKMM MHCTUTYTOM B Poccuu.

OnHYM U3 TTIaBHBIX YCIOBUN JJISI 3aKII0OUEHUS Opaka ObLIo0 JOCTH)KEHUE Opay-
HOT'O BO3pacTa, TO €CTh KPUTEPUsI TOTOBHOCTH K POXKJICHUIO JIeTeil U 00JiaJJaHus CBO-
00JIHOI1 BOJIEH IIPU pelIeHUH Bonpoca o Opake.

DTOT MOpOr TakKe HEOJAMHAKOB B paccMaTpuBaeMbix cTpaHax. B Poccuu no
1830 rona on cocrasisin 15 ner (MmyxkuuHbl) U 13 neT (KeHUIUHBI), a tocie - 18 u 16
neT cooTBeTcTBeHHO. B 1857 rogy B CBOJl 3aKOHOB BOIIIM HOPMBI, PETYJIUPYIOIINE
MUHUMAJIbHBIN BO3PACTHOM MOPOT JJisi BCTYIUIEHUS B Opak ¢ y4e€TOM HallMOHAJIbHBIX
O0COOCHHOCTEH OT/IENbHBIX HapoAoB Poccuiickoii umriepuu: s sxuTtenei 3akaBKasbs
15 u 13 ner, Ayt koueBbIX HOPOLeB BocTtounoit Cubupu — 16 u 14, mis xurenei
Ounngaanu — 21 u 1528, [TocTpeBOIIOLIMOHHOE 3aKOHOJATENBCTBO COXPAHUIO MHU-
HUMAaJIbHBIN MOPOT B 18 1 16 JIeT COOTBETCTBEHHO.

B AHrnnu MUHMMAaJIbHBIM TOPOr BO3pacTa BCTYIUIEHUS B Opak yCTaHaBIMBaJI-
ca ns xeHnxa — 14 mer, nis HeBectTol — 12 ner, Bo ®pannuu 18 u 15 ner coorser-
CTBEHHO, B ['epmanuu 21 u 16 neT cOOTBETCTBEHHO.

Takum oOpa3zoMm, pe3kux orTianuuil Poccuu ot crpan 3anagnoit EBpomnsl o Ta-
KOMY TIOKa3aTesto, KAk MUHUMAaJIbHBIN OpavyHbIi BO3pacT He HaOm0a10Ch. TOMbKO B
Poccun B ropumuueckoM cOOpHHUKE IEPKOBHBIX 3akoHOB - Kuure Kopmueit ObLi

OTpeJieNIeH BepXHUi mnpejen OpauyHoro Bo3pacra i xkeHimH — 60 neT: «Bmosa 1ie-
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CTU/ICCSTUIIETHSS a allle MaKu BOCXOYET COKUTEIBCTBOBATU MYXKY, J1a HE YAOCTOUTCS
npuoOienremM CBITBIHU...». B 1744 rogy BepxHuUii peaen OpayHoro Bo3pacrta ObLI
yBenuyeH YkazoM Cunopa o 80 net (aist oboux mosoB): «bpak oT 60ora ycTaHOBIICH
JUTSL IPOAOJDKEHUS POJa YEJIOBEYECKOI0, YEro oT umeronero 3a 80 HaaesTbcs BechMa
OTYasIHHO». JTa HOpMa BIIOCJIEICTBUM OblIa 3aKkpervieHa B CBone 3akoHOB. Cienyer
OTMETUTh, YTO 3aKOHOJATENIbHO YCTAaHOBJIEHHBIA BEPXHUH Ipenen OpauyHoro Bo3pac-
ta — 80 JeT — Kacajics TOJBKO JIML IPABOCIABHOIO BEPOMCIIOBENAHMS, IS IIPEACTa-
BUTEJEH JPYrUX PEeNUruil MakCUMabHBIM BO3pPACT BCTYIUIEHUS B Opak yCTaHOBIICH
He GbUT > . 3aKOHONATENBCTBO 3aMaIHOCBPONCICKHX CTPAH BEPXHErO MPEAena Iis
OpayHOro BO3pacTa He OIpeaessio.

Jl1st BCTyIieHHus: B Opak BO BCEX pacCMaTPUBAEMbBIX CTpaHaX HEOOXOAUMO Obl-
JIO HaJU4Me OMNpPEAECICHHbIX YCIOBUN. YMCTBEHHOE 3JI0pOBbE M J00pas BOJsA Ha
BCTYIUIEHHE B Opak ObUIM HEOOXOAMMBIMM ycioBHsIMU U B Poccuiickoit UMniepuu, u
B 3alaJHOEBPONEHCKNX cTpaHax. J[is BCTymieHus B Opak HEOOXOAUMO OBLIO 3apy-
YUTHCS COTJIACHEM POJUTENEH, OMIEKYHOB WM momneunteneil. Takum obpazom, 3aKo-
HOJIaTEb CTPEMUIICS COEAVHUTH JBE MPOTUBONOJI0KHBIX TPAJAULIMH: COXPAHUTH CBO-
007HOE BOJIEU3bSIBICHUE OpauyIOLIUXCS U JaTh B TO K€ BPEMSI MECTO JUIsSl y4acTHs B
3aKII0YEHUH Opaka BOJIE pOAUTEIIEH.

B GosblIMHCTBE €BPONEHCKUX CTpaH COIJIACHE POJAMTENIed HAa BCTYIUICHHE B
Opak OBLJIO OrpaHUYEHO JIOCTHKEHUEM JETbMHU OMpeaeiIeHHOro Bo3pacTa: Bo dpan-
uuu — 25 net ay1s CbiHOBeM U 21 rox mng modepei, B ['epManuu paspeiieHue oT po-
nuTeNel TpeOOoBAIOCh HECOBEPILIEHHOIETHUM HOBOOPAUYHBIM.

B Poccun xe 0053aHHOCTh MCHPAIIMBATh COIJIACHS POAMTENIEH HE OrpaHHYH-
BaJIaCh HUKAKMUM BO3PACTOM, U 3TO ObLI 00s13aH J€NaTh JaXe COBEPIICHHO B3POCIbIH,
CaMOCTOSITEIbHBIN YesoBeK. Il Iul MpaBOCIaBHBIX HE OBUIO YCTAHOBJIEHO OI'PAaHH-
YeHU JUIs pouTeiel B BbIpaKEHUH 3ampeTa Ha Opak, 3aKOH TaK)Ke HE YCTaHABIUBa
JUTSL IeTed yCIIOBUM, MPU HAIMYMU KOTOPBIX OHU MOTJIM OBl MPU3HATH TAKOM 3arper

HenpaBoMepHbIM. [IpeacTaBuTeny JOTEPAaHCKON BEpbI JOJDKHBI OBLIU J1aTh O(UIIM-
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anbHOE OOBSCHECHHE 3aMpeTy Ha Opak CBOMX JIETEH IO YCTAHOBJICHHBIM 3aKOHOM OC-
HOBAHUSM: MBSTHCTBO, PACIyTCTBO, 0€3yYMHAs PaCTOUYHUTEIBLHOCTh, O0JE3Hb, Pa3BOJI C
NpU3HAHNEM BUHOBHOCTH, CIIMITKOM OOJIBIIIOC HEPABEHCTBO B BO3PACTE, BOCTIUTAHUH
U o0pa30BaHMM, HEXPHUCTHAHCKas Bepa. be3 cormacusi poauTeneil 3aKOH pasperialn
BEHYATh PACKOJIBHUKOB, [IEPEXOIAIIAX B IIPABOCIABHYI0 Bepy .. [Tocie peBOIOLHH
corjacue poauTesneii Ha Opak Ooyee He TPeOOBANIOCh, JOCTATOYHO OBLIO B3aUMHOI'O
T0OpPOBOIBHOTO COTJIACHSI.

Takum 006pa3oM, IO MHEHHUIO aBTOpa HACTOSAIIEH paboThI, HAJTMUKE B JOPEBO-
JTFOIMOHHON Poccum HeoOX0IMMOCTH COTIachsl POAUTENICH HE3aBUCUMO OT BO3pacTa
HOBOOpPAYHBIX CBHJIETEIICTBYET O MAaTPHAPXATbHOCTH OOIIECTBa TOTO IMEpHoia, a
pa3IUYHBIC MOAXOABI K POAUTEIIBCKOMY COTJIACHIO — O 3HAYMMOCTH TJIABEHCTBYIOIIEH
penuruu s rocyaaperBa. HeoO0Xo1MMOCTh coryiacus poauTeiel 10 ONpeIeICHHOTO
BO3pacTa JKEHHUXa W HEBECTHI B 3aIMaJHOCBPOICHCKUX CTpaHaX, MO HAIIEMy MHEHHIO,
TOBOPUT O Ooyiee CBOOOJHOM MOAXOAE K OpaKy W JEMOKPATUYECKHX HadajgaxX dTUX
rOCY/IapCTB.

[To CBony 3aKOHOB TaK)Ke CYIIECTBOBAJINA OT'PAHUYCHHS B YHCIIE MTOBTOPHBIX
OpakoB: Opak OJTHHM YEJIOBEKOM MOT OBITh 3aKIIOYEH MOOYEpeNHO He Oosee Tpex
pa3, yerBepThiii Opak 3ampemaics (ct. 21 T.10). 3akOHOAATENBCTBO 3araIHOEBPO-
NEHCKHUX CTPaH HE COACPIKAIIO MOTOOHBIX HOPM.

B cdepe uMyniecTBEHHBIX OTHOIIEHUH CYNPYTOB PYCCKOE 3aKOHOJATEIBCTBO
OTIepeXayo eBpONEHCKOe, TaK KaK UMesla MECTO IOJTHAs MMYIIECTBCHHAS HE3aBHCH-
MOCTb cynpyroB. CornacHo CBOJly 3aKOHOB Kbl U3 CYIIPYTOB CaM paclopsiKaics
cBoel cooctBeHHOCTHIO (cT.114 T.10), cynpyru Moriu Opath KpeauT ApPYr y Apyra
(ct.117 T.10), mepenaBath cBoe mMyIiecTBo apyr Apyry (ct.116 T.10), ograko, gTo-
OBl pacmopsKaThCS UMYIIECTBOM JPYTOro Cympyra, Hajlo ObLJI0O UMETh aKT, yJIOCTO-
BEPSIONIHI paBo aenath 31o (c1.115 T.10).

PactopskeHne Opaka BO BCEX pacCMaTpHUBaEMbIX TOCYIapCTBaX SBISIIOCH OYCHB

CIIO)KHOM HpOHGI[YpOﬁ U OCYHICCTBJIAJIOCH TOJIBKO IIPH HAJIWYHUHN IICPCUYUCIICHHBIX B
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3aKoHe ocHOBaHUM. B Poccuu 1o peBomtonnu BceMu Opakopa3BOAHBIMU JI€IaMH Be-
nana 1epkoBb, B 3anaaHoit EBpornie — cya. To, uro Opak B Poccun ObuT 1e710M 1EpK-
BU, a HE TOCY/AapCTBa, HAJIOKUIIO CBOM OTMEYATOK: JEUCTBUTENbHbIN OpayHblii COHO3
MOT OBITh MPEKPAIIECH TOIbKO (PU3NUECKON CMEPThIO, YTO ObLIO 3aKPEIUICHO U B 3a-
koHe: «bpak mpekparraercs caM co00r0 4epe3 CMepPTh OJTHOTO U3 CympyroBy» (cT.43
T.10). Poccuiickoe 3akOHOIATEIBCTBO O Pa3Bojic OBUIO HAMHOT'O CTPOXKE, YeM B JpPY-
TUX €BPOMEHCKUX CTpaHax, a OpaKopa3BOJHBIM MPOIECC - JUITUTEIbHBIM U TPOMO3-
quM. U XOTs1 Ipu4HHbI, 10 KOTOPBIM Opak MOXKET ObITh pacTOprHyT, U B Poccuu, u B
3anaaHoit EBpone moutu coBmananu (npenro0ojesHue, 0e3BeCTHOE OTCYTCTBHE), B
nopeBoMoIMOHHON Poccuu pa3Boabl ObuUTM KpaiiHe peaxum siBiieHueM. Co cMeHoM
OOIIECTBEHHOI'O CTPOSI CUTYyallMsi W3MEHWJIACh, MOJYYUTh Pa3BOJ CTaJIO HAMHOI'O
IpOIIeE.

CoBMecTHOE MPOKUBAHUE CYNPYTOB B IOPEBOJIOLMOHHON Poccuu, Kak rapaHT
COXpPaHHOCTH Opaka, CTPOro KOHTPOJMPOBAIOCH: UX PA3AEIbHOE NMPOKUBAHUE MPHU
OTCYTCTBUU JJISI 3TOI'0 3aKOHHBIX OCHOBAaHMI, paBHO KaK M HAIMUCAHUE JIOTOBOPOB,
npeayCMaTPUBAIOIINX pa3jieibHOe MpoXkuBaHue, 3anpemanoch (ct. 103 T.X). B atom
BOITPOCE POCCHUHCKOE 3aKOHOJIaTEeIIbCTBO OBLIO caMbIM XecTKuM B EBpomne. B 3anan-
HOEBPOIEUCKUX CTpaHax pa3elibHOE MPOKUBAaHUE OBLIO y3aKOHEHO, U B psjie CIy-
yaeB ObLJI0O HEOOXOAUMBIM YCIIOBHEM JJIs IIPOLIEYPHI pa3Bo/a.

XOTsl AOPEBOIOIMOHHOE PYCCKOE 3aKOHOAATENCTBO B LIEJIOM OTCTaBajo OT
3aMaIHOEBPONENCKOro, B HEKOTOPHIX BOMpocax (HalpuMep, MPaBO pacropsKaThCs
COOCTBEHHBIM MMYILIECTBOM B Opake) OHO ONepex ano ero™. B pe3ynbTaTe K Hayary
XX B. OpauHOE 3aKOHOMATENHCTBO POCCUICKON MMIIEPUHN COXPAHIIO B HETPOHYTOM
BUJIE CTPOT'YI0 HPABCTBEHHO-PEIUTHO3HYI0 OCHOBY 3aKOHOB O JIMYHBIX OTHOLIEHUSX
CYNpyroB, a JuOepajabHble MPaBOBEIbl JOOMINCH MHOXKECTBA YCTYNOK B cdepe HX
UMYIIECTBEHHBIX OTHOIICHHH. POCT MMYIIIECTBEHHBIX MpaB MOBJIEK 32 COOON yBENH-
YEHUE MPaB JJUYHOCTHU, HO K Hayainy XX B. 3TOT IIPOLIECC TOJIbKO HAUMHAJICA.

AHnanmu3upysi cemeitHo-nipaBoBbie HOpMbI XIX — Havama XI1X Beka B Poccun,
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Anrnuu, ['epmanun u OpaHiu, MOXKHO CENATh BBIBOJI, YTO HA COCTOSIHUE CeMel-
HOTO TIpaBa y XPUCTHAHCKUX HapojoB EBpombl BecbMa CUIBHOE BIUSHHE OKaszajia
XPUCTHAHCKAsl PEeUrus, JJIsi KOTOPOH Opak BCErjaa CUMUTANICS CBAILICHHBIM, MOMXKHU3-
HEHHBIM U HEPACTOP>KUMBIM COI030M. DTO BIMSHHE CKa3aJl0Ch KaK Ha OMNpE/IeICHUN
YCIIOBUI 3aKJIIOYEHUS U PacTOpPKeHUS Opaka, Tak U Ha ero ¢popme. B n3BecTHO Mepe
OHO OTPa3WJIOCh U HAa YCTAHOBJICHUM B3aUMHBIX JTUYHBIX OTHOIIECHUN MEXK]Y WeHa-
MU ceMbH. B TO ke Bpemsi ceMeilHO€ MpaBO Pa3BUBAJIOCh MPH AKTUBHOM Y4YaCTHUH
rocy/iapcTBa, KOTOPOE CTPOMIJIO €ro Ha OOIIEKYJIbTYPHBIX Hadalax, CTPEMUIIOCH
y4ecTb pa3HOOOpa3Hble MHTEPECHI rpaxkaad. Ho penurunosnbie Bo33peHuss BO MHOIOM
COXpPaHWJIM CBOU IMO3UIIMU U PA3BUTHE CEMEMHOr0O MpaBa MOIUIO pa3HbIMU NYTSIMHU B
CTpaHax € PasjIMYHbIMU PEIUTHO3HBIMU OCHOBaMHU. Bo ®pannuu u ['epmanuu ropu-
JUYECKOE MOHSATHE O OpaKe BOSHUKIIO MO/ BIUSHUEM OOpbhObI KATOJIMUECTBA C MPOTE-
CTAHTU3MOM. 3arajHOEBPOIEHCKas IEPKOBb B PEIMTHO3HBIX BOMPOCAX MPOSBIISIIA
OOJIBIIIYI0O HETEPITUMOCTh, B OCOOCHHOCTH MO MOBOIY OpakoB MeEXAy HMHOBEpPIAMHU
win ¢ uHoBepuamu. Ilo mepe pa3BUTHS BEPOTEPIUMOCTH TOCYAAPCTBO MPU3HAIIO
BO3MOKHBIM HapyIIUTh aBTOPUTET T'OCMOACTBYIOIIETO BEPOUCIIOBEAAHUS U OTACIUTD
TPKIAHCKYI0, IOPUAMYECKYI0 TPUpOAYy Opaka, oT peraurno3Hoi. Takum oOpazom,
TAaWHCTBO B Opake CTajo MOJJIeKaTh IEPKOBHOMY BEJEHHUIO, a OpadyHbI OrOBOp —
BEJICHUIO CBETCKOM BJIaCTH. bpak ObUT MpU3HAH, MPEXK/E BCEro, JOrOBOPOM, KOTOPHIM
COBEPIIECHHO OTAEJIEH OT LEPKOBHOTO 3aKOHOAATENhCTBA. | OCylapcTBEHHAs BJIAacTh
3aKpenuiia 3a co00l MpaBO NMPUHUMATH 3aKOHOJATENBCTBO O Opake U OCYIECTBISAThH
CYJIONPOU3BOJICTBO MO OpavyHO-CEMENHBIM JIeJIaM U CO3/aJI0 0COOYI0 CBETCKYIO, WU
rpaxaaHckyto, Gpopmy Opaka. Hambonee moinHO qaHHBIE MPAaBOBHIC HOBEJUIBI HAIILIA
OTpakeHHe B Kojaekce HamosieoHa, KOTOPBIN MOCITYXKWI NPUMEPOM IS TAIBHEUILIETO
pa3BUTUS BCEro OpayHOro 3akoHoaaTenbcTBa EBpomnbl. UTO KacaeTcsi pocCUCKOro
3aKOHOJIATEIhCTBA, TO B JOPEBOIIOIMOHHBIA TMEPUOJl PETYJIUPOBAHUE OpayvyHO-
CEMEWHBIX OTHOILIEHHWI OCYIIECTBIISNIOCH B TOM YHCIIE U B COOTBETCTBUU C HOPMaMH
[IEPKOBHOTO OpayHOro MpaBa, KOTOPOE OCHOBBIBAJIOCH HA KaHOHWYECKOM Y4YEHUU
IIpaBocnaBHON LIEpKBU. B CBSi3W ¢ 3TUM, B MPOTHUBOMNOJIOKHOCTh 3allaJHOEBPONEH-
CKOMY MpaBy, NPUYMCISIONIEMY Opak K MHCTUTyTaM ceMelHoro mpama, B Poccun
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Opak paccMaTpuBaJIiCid KaK akT MPEUMYIIECTBEHHO peluruo3Hbii. Ero perynuposa-
HUE B BaXKHEHIIUX BOIMpocax (TaKuX Kak 3aKIIOueHHEe W MpeKpaiileHue Opaka) ObLIO
MEPEIaHO B PYKU TOrO BEPOUCHOBENAHUA, K KOTOPOMY NpUHAIEKAT cynpyru. [lpu
3TOM TrOCYJIapCTBO BHUMATEIHLHO HAOJFOIAIIO 32 ATOU chepoii IEPKOBHOU JEATEIHHO-
CTH ¥ yY9aCTBOBAJIO B HEHl yepe3 paboTy CBOMX YNHOBHUKOB, TOTOBUBIINX HEOOXOIH-
MbIe TOKyMeHThI. C OHOM CTOpPOHBI, Takas (popma B3anMMOJEHCTBUS TOCYAapCTBa H
IIEPKBU OCYIIECTBISIACh 0€3 3aMETHOTO MPOTUBOCTOSHMS, C APYrOl CTOPOHBI, BU-
UMO, TI0ATOMY cemeitHoe npaBo Poccun oTnuyana HEKOTOpass HECUCTEMHOCTh, 00-
PBIBOYHOCTH, a €ro pedopma OblIa 3aTpyJAHEHA BCJIEACTBUE COBEPIICHHO MOHSATHOM
KOHCEPBATUBHOCTU PENUTHO3HBbIX npaBmwi. W tonsko nocine 1917 roma B Poccun B
X0J1€ PEBOIIOIIMOHHBIX U3MEHEHUN OblIa y3aKOHEHa /I BCeX eauHas ¢popma o0s13a-
TENBHOrO IPakIaHCKOro Opaka.

Takum 0Opa3oM, MOCTENEHHOE YMEHBIIICHUE BIUSHUSL PEIUTUA HA OOIIECTBO
MIPHUBEJIO K MTOYTH TTOBCEMECTHOMY YTBEPKIACHUIO TPAXKITAHCKOTO Opaka — JTake B TeX
CTpaHax, IJi¢ BEPOUCIIOBEIAHNE U PEIUTUS COXpaHsUTH oduitnaabHoe 3HaueHue. [Ipu
ATOM HAMETHJINCh OCHOBHBIE TEHJICHIIMH: BO3MOXKHOCTh 3aKJIIOYEHUSI Opaka HE3aBU-
CUMO OT BEPOMCIIOBEIAHMS, MOSBICHNE BO3MOXKHOCTH PAaCTOp>KeHUsS Opaka mo B3a-
UMHOMY COTJIacHuio, COJM)KEHHE JIMYHBIX MpaB CYNPYroB, KaK HEMMYIIECTBEHHBIX,
TaK U UMYIIECTBEHHBIX. BIOCIEACTBUU 3TH TEHAECHUUM 3aJI0KWJIM OCHOBY COBpeE-
MEHHOI'0 CEMEMHOro mpasa. Poccuiickas mpaBoBas TPAAULKUS OTHOCHUT CEMEWHOE
paBoO K OTpacisM IpaBa, TOT/Ia KaKk BO MHOTHUX CTpaHax, Harpumep Bo OpaHIUU U
I'epmanuu, oTHOIIIEHMSI, BO3HUKAIOIINE U3 Opaka U MPUHAIEKHOCTH K CEMbE, Pery-
JUPYIOTCS COOTBETCTBYIOIIUMH IJIaBaAMH I'PAXKIAHCKUX Kozexcos .

Takum 00pa3oM, POCCHHCKOE CEMEHHOE 3aKOHOAATEILCTBO JIO PEBOIOINH
1917 rona B 1ienoM OTCTaBajO B CBOEM PAa3BUTHHM OT 3amajHO-eBpoIieiickoro. O1Hako
MOCJIe PEBOJIIOIMK PETYIUPOBAHUE BOMPOCOB Opaka ObLJI0 HAMHOTO MPOTPECCUBHEE,

" €ro OCHOBHBIC ITOJIOKCHUA PCTYJIHUPYIOT CEMEHHBIC IMpaBOOTHOMICHUA O CHUX IIOP.

132 ~ o o o
Hosnstackwuit I1. J1. TIpaBoBoe perynupoBanne OpayHO-CeMEHHBIX OTHOIIEHUH B POCCHICKOM 00IIecTBE: MCTOPHUS

(hopMHpOBaHUS OTPACIIN CEMEHHOTO IpaBa: aBToped. Jic. ... 1-pa Iopu. Hayk. M., 2016.
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3AKJIIOYEHUE

B Hacrosimien Mmaructepckon AUCCEPTAMU UCCIEI0BAHBI BOMPOCHI, CBI3AHHBIE
C WHCTHTYTOM Opaka. M3ydeHo, KakuM 00pa3oM OCYIIECTBIISUIOCH 3aKIIOYCHUE H
pacTopkeHue Opaka, a Tak)Ke NMpHU3HAHHE Opaka HEACHCTBHTEIBHBIM B Poccuiickoit
Nmnepun, B noctpeBomonionHo Poccun u B ctpanax 3anazna. [IpoBenen cpaBHU-
TENbHBIA aHAJIM3 POCCUICKOrO M 3apyOeKHOI0 3aKOHOJATENIbCTBA B paccMaTpHUBae-
MBI TIEpHOJ] 10 JaHHBIM OCHOBaHUsIM. CrienaH BBIBOJ O TOM, UTO MOHITUE Opaka 3a-
KOHOJATENbHO HE ONPEIETEHO.

BrisiBieno, 4to Ha npoTspkeHnu XIX Beka HaOMr0AaCs MOCTENEHHBIM OTXO]]
OT LIEPKOBHOTO PEryJIUpOBaHUs OpayHO-CEMEHHBIX OTHOIIEHUN K MOYTH MOBCEMECT-
HOMY YTBEPXKJECHHMIO TpaxkjaaHckoro Opaka. Jlo pesomornuu 1917 roga B Poccuu B
PaBOBYIO CHCTEMY TOCYAapCTBa OBUIM BKJIIOUYEHBI HOPMBI LIEPKOBHOTO IpaBa 00
YCIOBUSIX, crIoco0ax M Gopme 3aKiIroueHns Opaka, OCHOBAHUSAM €TI0 paCTOPKEHUS U
IIPU3HAHKS HEACUCTBUTENIBHBIM. [0 CpaBHEHUIO ¢ HOpMamu, IEUCTBYIOIIUMHU B 3a-
PYOEXKHBIX CTpaHaX, POCCUUCKOE 3aKOHOJATENHCTBO OBLIO TOPa3ao CTPOXKE, Kpome
TOr0, Ha 3amnaje Opak ObLJI CBETCKUM MHCTHTYTOM, a B Poccuu — niepkoBubiM. [Tocie
PEBOJIIOIUU PETYIMPOBaHUE OpauyHBIX OTHOIIEHUM MpPETeprieso KapAuHAIbHbIE W3-
MEHEHHMS, a 3aKOHOJIaTeJIbCTBO O Opake MOJy4YHJIO HEObIBAJIOE pa3BUTHE:. ObLIO 00B-
SBJICHO PaBHOMNPABHUE MOJIOB, K OPUIIMAIIbHOMY Opaky ObUIM IpHpaBHEHBI (PaKTHUYe-
CKHe OpayHble OTHOILICHUS, MATEPUHCTBO U JIETCTBO B3SITHI MOJ] 3AIIUTY.

OTMe4eHo, YTO B paccCMaTPUBAEMOM IE€pUOJI€ OCOOEHHOCTH OpavyHbIX OTHOLIE-
HUN ObUIM HEOTAENHUMbI OT BEPOMCIIOBENAHUS CYOBEKTOB 3TUX OTHOIIEHUM, TO €CTh
BIIMSIHUE PEJIUTUU HAa CEMENHBbIE CO03bl HAOIIOAAIOCh HE TOJIBKO B JIOPEBOIIOIIMOH-
HOH Poccum, rioe mpusHaBajcs TOJIBKO IEPKOBHBINM Opak, HO M Ha 3amaje, rae Opak
SIBJISTICS. CBETCKUM WHCTUTYTOM. OT NPHUHAJICKHOCTH K OMpeneneHHol KoHpeccun
3aBuceno: B Poccuu - 3akirouenue u ycnoBusi Opaka, B 3anagHoit EBporie - npeumy-
IIECTBEHHO €r0 PacTOP>KEHHUE: B KaTOJIMYECTBE Pa3BOJ HE JOMYCKAETCs, a B MpPOTe-
CTaHTHU3ME IO JaHHOMY BOIIPOCY CYUIECTBOBAJIA UCKIIOUNUTENbHBIE YCTYIIKH.

OTauuyuTeNbHON YepTOM 3amaJHOro 3aKOHOAATENIbCTBA SBISETCS CTAOWIb-
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HOCTh €r0 MCTOYHHMKOB: B YACTHOCTU, B COBpPEMEHHOW ['epMaHuu 10 CUX MOp JeH-
cTByeT (¢ M3MeHeHHsiMU) ['epMaHCKOe TpakIaHckoe yioxkenue 1896 roma, a BO
Opannuu - Kogekc Hanoneona 1804 roga (Tak ke ¢ U3MEHEHUSIMU ).

ABTOp HACTOSAIIEH MAruCTEPCKOM AUCCEPTALMU CUUTAET, YTO Pa3JINYHbIEC pe-
JIUTUO3HBIE MO3UIUMK OOYCIOBUIM Pa3BUTHE CEMEWHOrO IMpaBa MO Pa3HbIM MYTAM B
CTpaHax C pa3jIuYHbIMU PEITUTMO3HBIMH OCHOBAMHU.

Nmenno B paccmarpuBaeMblii neprosl — XI1X Hauane XX Beka HAMETUIUCH OC-
HOBHbBIE TEH/ICHIIMM B OpayHOM MpaBe, KOTOPHIE HBOIIOIMOHUPOBATIU B COBPEMEHHOE
ceMeNHOe MpaBO: BO3MOXKHOCTh 3aKJII0OUEHHUs Opaka HE3aBUCUMO OT BEpOHCIOBEa-
HUS, MOSIBJIEHNE BO3MOXXHOCTU PACTOPKEHUs Opaka 1Mo B3aMMHOMY COIJIACHIO, COJIU-
YKEHHE JIMYHBIX MPaB CYyNPYroB, KaKk HEUMYIIIECTBEHHBIX, TaK U UMYIIIECTBEHHBIX.

HcTopuko-mmpaBoBOi aHaan3 CEMENHOTO 3aKOHOAATENbCTBA B Poccun u Ha 3a-
najie O3BOJISIET TOBOPUTH O PA3IMYHBIX MYTAX €ro GopMUpOBaHUSL.

OCHOBHOW BBIBOJ| 10 MAarucCTEPCKOW AUCCEpPTAlMU 3aKJIHOYaeTCsd B TOM, UYTO
pOCCUICKOE CeMeHOE 3aKOHOATENbCTBO 0 peBotonuu 1917 rona B uenom orcra-
BaJIO B CBOEM PAa3BUTHUU OT 3aMaJHO-EBPOIEHCKOro, OJHAKO MOCIE PEBOJIIOIUU PETY-
JMPOBAHUE BOMPOCOB Opaka OBICTPO Pa3BUBAIOCh, U €T0 OCHOBHBIC IMOJIOKEHUS pe-
TYJIUPYIOT CEMEHHbIE TPABOOTHOIIEHUS 10 CHX IOpP, M, KPOME TOro, MO3/JHee ObUIH

3aMMCTBOBAHLI 3aIIAIHBIMU CTPAHAMU.

72



BUBJINOI' PAGMYECKHUI CITUCOK

| [IpaBoBbIE aKTHI

1 Koncrurynus Poccuiickoit @enepaiiyu (MPUHATA BCEHAPOIHBIM TOJI0COBA-HUEM
12.12.1993) (c y4yerom nonpaBOK, BHeCEHHbIX 3akoHaMu PD o monpaBkax k Koncruty-
n PO ot 30.12.2008 Ne 6-®K3, ot 30.12.2008 Ne 7-OK3, ot 05.02.2014 Ne 2-OK3, ot
21.07.2014 Ne 11-®K3) // Cobpanue 3akononarenbetBa PO, — 2014, — Ne 31. — Cr. 4398.

2 Cewmetinbiii kosieke Poccuiickoit deneparu ot 29.12.1995 No 223-D3 (B penak-
rn denepanbHoro 3akoHa ot 06.02.2020 Ne 10-d3) // Cobdpanue 3akoHoaaTebcTBa PD.,
—1996. - Ne 1. - Cr. 16.

3 ®enepanbHbiii 3akoH 0T 15.11.1997 Ne 143-D3 «O06 akTax rpakIaHCKOr0 COCTO-
siHsDy (B penakimy DenepanpHoro 3akona ot 24.04.2020 Ne 147-D3) // Cobpanue 3ako-
nomaresberBa PD. — 1997. - Ne 47. - Cr. 5340.

Il CnienmanesHas mutepaTtypa

4 AmbapirymoB, U. B. TIpoGiemsr u kommmsuu OpavHoro mnpaBa Poccuiickoit um-
nepuu (koHerr XX — Hagano XX Beka) / 1. B. Am0OapitymoB // XpuctuaHckoe YTeHue. -
Ne 1.-2013. - C. 39 -113.

5 bensikora, E. B. I{epkoBHsIii Opak u pa3Boj B Poccuun B XIX B. / E. B. bensikoa
[DnexTponnblii pecypc]. -— Pexum gocryma : http://www.orthedu.ru/ch_hist/zer
brak_i_razvod.htm. — 25.04.2020.

6 bepas, U. O. Pazsurue nncruryra 6paka B Poccuun / W. O. bepas / AxkryanbHbie
npoOeMsl npasa: Matepuaibl [V Mexnynap. Hayd. koHd. - M. : Byku-Beau, 2015. - C.
162-165.

[/ Bepummnuna, E. B. Konuemnuu pacropxenus Opaka B Poccuu u 3a pyOekoM:
CpaBHUTENBHO-TIpaBoBOI aHamu3 / E.B. Bepmmnauna // CemeitHOe M KIITUIIHOE MPaBo. -
2013. - Ne 5.-C. 9 - 16.

8 Boitaunosa, U. I'. I'eHe3uc ycinoBuii TEHCTBUTEIHLHOCTH Opaka B POCCUHCKOM
npase neprona umrepun / M. I'. Boiinunosa // CuOupckuii 1OpUanYeCcKuii BECTHHK. -
2015.-Ne 1.-C.3-09.

9 I'agpumn, U. B. Tlpunanue peluruo3HOMy 3aKIFOUEHHIO Opaka cTaryca 3aperu-

73


consultantplus://offline/ref=1A35068EF9F63B723DBDA1B291ECC76A1A6EE608A3EB41F1F2DA33EB9FBF4734BE07A5DF41FBC70E7CAED4D8F58568DE1C9133C3780D5A3EjDl6C

crpupoBanHoro B opraHax 3AI'Ca 6paka / U. B. I'aBpum // CemeiiHoe 1 &KUIUILHOE Tpa-
BO. - 2019.-Ne3.-C.4-7.

10 I'aBpum, . B. Cootnomenne HopMm CemeriHoro kofekca Poccuntickoit denepa-
mn 1 6paunoro mpasa Pycckoit [IpaBocnasHoit Lepksu / Y. B. I'aBpum // Cemetinoe u
kuiarHoe npaso. - 2010. - Ne 2. - C. 22 - 27.

11 I'epmanckoe rpaxnaHckoe yiaoxenue 1896 r. / XpectoMaTust o UCTOPHH TOC-
yJIapcTBa ¥ mpasa 3apyoexkHbix crpad. HoBoe u Hogeitmiee Bpemst / mog pea. H. A. Kpa-
meHnHHnKoBOoM. M., 2000. - C. 425.

12 T'onuapos, 0. M. I'opozackas cembst BTopoit mosioBuHbl XIX - Hauama XX B. :
monorpadus / FO. M. I'onuapos. - bapuayn: M3a-Bo Ant. yH-Ta, 2002. - 384 c.

13 I'paxkaaHcKOe ¥ TOProBoe MPaBO 3apyOSKHBIX CTpaH / oA, pea. B. B. bezbaxa,
B. K. ITyuunckoro. - M., 2004. - C. 622.

14 Jlopckas, A. A. BrnusiHue LIEpKOBHO-IIPAaBOBBIX HOPM Ha pa3BUTHE OTpaciei
poccwiickoro mpasa : Mmonorpadwus / A. A. Jlopckas - CII6.: Acrepuon, 2007. - 158 c.

15 JTopckas, A. A. Koxekc 3akoHOB 0 Opake, cembe u oneke PCOCP 1926 r.: co-
OTHOIIICHUE UJICOJIOTUIECKON 1 FOPUAMUECKON COCTABIIIONINX [DIEKTPOHHBIN pecypc] //
Universum Juris. - 2016. - Ne 2. — 01.02.2016. - Pexxum moctyma : http://Awww.universum-
juris.org/?g=ru. — 09.05.2020.

16 Hopckas, A. A. DBomolMs MeCTa KaHOHMYECKOro (LIEpKOBHOr0) MpaBa B CHU-
creme nipaBa Poccun / A. A. J{opckas // FOpucnpynentms. — 2010. - Ne 2. — C. 37 —43.

17 Epoxuna, E. B. EBponelickoe cemeitnoe mpaBo: yueOHuk / E. B. Epoxuna
OpenbOyprckuii roc. yH.-T. — Openoypr: OOO UIIK «Yuusepcurer», 2016. — 240 c.

18 3ybapesa, O. I'. BrusiHre nepBbIX IEKPETOB COBETCKOM BIIACTH HA CTAHOBJICHHUE
COBPEMEHHOTO ceMerHoro 3akoHojarenbcTBa // CeBepo-KaBkasckuii ropumudeckuit
BecTHUK. — 2017. - Ne 4. - C. 80 — 84.

19 Kakoyposa, H. A. IlpaBoBoe perynmpoBaHue OpaqHO-CEMEWHBIX OTHOIICHHIA B
OyprxyasHoM mpaBe Ppanruu (1o ['pakmanckomy konekcy Hamoneona 1804 r.) / H. A.
Kakoypoga // Cubupckwii topuamueckuii BectHuk. - 2009. - Ne 4. - C. 9.

20 Kakoypoga, H. A. Konuduxanus rpaxnanckoro rpaa @panimu B XIX Beke
Cubupckuii ropuandeckuii BectHuk. — 2013, - Ne 2. — C. 9 — 14,

74


http://www.universum-juris.org/?q=ru
http://www.universum-juris.org/?q=ru

21 Kapuesa, JI. B. CembeBenenue : yueOHo-MeToauueckoe nmocooue / JI. B. Kap-
uesa [u ap.]. — Kazans : KI'YKU, 2013. — 166 c.

22 Koman, C.B. M.M. Crepanckuii n cucremaru3aiys 3aKOHOAATENbCTBA: U3
TBOpUecKoro Hacieaus // Poccutickuii ropunuaeckuii xxyprai. - 2014. - Ne 4. — C. 67 - 84.

23 Konocok, C. B. UacTuTyTHI Opaka 1 ceMbH 10 repMaHCKOMY TipaBy KoHIa XIX
B. / C. B. Konocok // Cubupckuii ropuandeckuii BecTHUK. 2014. Ne 2 (65). C. 11 - 15.

24 Konocok, C. B. Komuduxkarms rpaxaanckoro npasa ['epmannu B XIX Beke / C.
B. Konocok // Cubupckuii ropuaudeckuit BectHuk. - 2013. - Ne 1. - C. 22 — 28,

25 Kocapesa, . A. K Bonpocy 00 00I11eTeOPETHUECKON XapaKTEPUCTUKE TIPABOBO-
ro uncruryta Opaka / M. A. Kocapesa // CemeitHoe u xunuiiHoe npaso. - 2010. - Ne 2, -
C.13-16.

26 JIynrankos, A. M. I'ennep B 3akone : MoHorpadus / A. M. Jlymaukos, M. B.
Jlymnukosa, H.H. Tapycuna. - Mocksa : [Ipocniekr, 20135. - 480 c.

27 Maxcumosa, T. Pa3son mo-pyccku / T. Makcumona // Pomuaa. — 1998, — Ne 9.
—58 c.

28 Marseea, K. C. Ocobennoctu (paniry3ckoro 6paka B amoxy XVII-XIX cro-
neruii / K. C. MarseeBa // Bectauk Tamb6oBckoro ynusepcurera. - 2007. - Ne 9 (53). - C.
190 - 196.

29 Moxogas, T. A. CtaHOBJICHHE U Pa3BUTHE WHCTUTYTa Opaka B 3aKOHOJIATEIIb-
ctBe Poccuiickoit umnepun XIX Beka [DnekrpoHHbIi pecypc] // Hayunas anekrpoHHas
oubnuoreka «KubOepnenunka» : odwui. caiir. - 01.04.2014. — Pexum nocryna :
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-
rossiyskoy-imperii-xix-veka - 24.02.2020.

30 Huwxnuk, H. C. 3akoHomarenbHble OCHOBaHUS TOCYIAPCTBEHHOM MOMUTHUKU B
cepe ceMeitHo-OpadnbIX oTHOIIeHNH B ieproa Bemmkoit OtedectBernoit Boitab / H. C.
Hwxnauk, O. K. bukracop // Bectauk Cankr-IlerepOyprckoro yH-ra MBJI Poccun. -
2005. - Ne 2. - C. 57.

31 Hogomonckas, T. A. ®dunocodckue mpodIeMbl COMUATBHO-TYMAHUTAPHOTO
snanud / T. A. HoBomonackast, B. H. CapgoBaukos. - CI16: CI16 I'Y UTMO, 2008. - 206 c.

32 HoBocenoBa, A. A. DBOJIOIN HEMEIIKOT'O 3aKOHOIATEIHLCTBA 00 OCHOBAHUIX

75


https://base.garant.ru/57514850/
https://base.garant.ru/57514850/
https://cyberleninka.ru/journal/n/sibirskiy-yuridicheskiy-vestnik
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka
https://cyberleninka.ru/article/n/stanovlenie-i-razvitie-instituta-braka-v-zakonodatelstve-rossiyskoy-imperii-xix-veka

pacrop>keHust Opaka / A. A. HoBocenosa, A. A. Ilerposa // Becthuk FOYpI'Y. - 2018. -
Ne 4. -C. 44-52.

33 Ilo6emonocties, K. I1. Kype rpaxxmanckoro npasa / K. I1. [To6emoHocteB. - M.,
2003. — 800 c.

34 Tlokposckuii, M. A. OcHoBHBIE TTpoOIEeMbI Tpaskaanckoro npasa / M. A. Ilo-
KpoBckwil. - M.: Craryr, 2001. —353 c.

35 Tomsackui, 1. JI. TIpaBoBoe perynupoBaHue OpaqHO-CEMEUHBIX OTHOIIICHUH B
POCCHIICKOM 00I1IeCTBE: HUCTOPHUS (POPMHUPOBAHUS OTPACIH CEMEHHOro mpasa: aBToped.
IHC. ... A-pa ropu. Hayk : 12.00.02 / IT. JI. Ioastackwuit. - M., 2016. — 50 c.

36 Pynwik, O. WM. DBomouusi MHCTUTYTa Opaka B COBETCKOM CEMEMHOM TIpaBe
(1917-1996 rr.) : aBTOped. auc... kaHa. ropua. Hayk : 12.00.01 / O. U. Pyapik. - 1U3na-
TenbeTBO Hroxeropoackon akanemun MB/I Poceun, 2015. - 25 c.

37 Cemamxko, A.T. Pycckas IIpaBocnaBnasi LlepkoBb B rocyapCTBEHHOM Mexa-
HmMe Poccwuiickoit mvriepun XIX Beka: UCTOPUKO-TIPABOBOM acmeKT : aBToped. IuC...
kaHz. ropu. Hayk : 12.00.01 / A. T". Cemamxo. - M., 2007. — 28 c.

38 Cemamiko, A. I'. bpauno-cemeiinbie otHomieHns B Poccun B XIX Beke: mpaBo-
BbIC OCHOBBI peaTu3aIliy 1IEPKOBBIO JIeIErupoBaHHbIX e momHomounii / A. I'. Cemariko
// Monono# ydensrit. - 2015. - Nel5. - C. 467-469.

39 Cmupnos, E.P. UncTutyT Opaka v npaBoBO€ MOJIOKEHUE JKEHIITUHBI B AHTIIUU
XIX Beka / E.P. Cmupnos, A.E. IloBapoa // BectHuk Hukeropojackoro yHuBepcuTeTa
um. H.W. Jlo6auenckoro. - 2013. - Ne 3 (1). - C. 332 — 335.

40 Cysopos, H. Yueonuk nepkosroro npasa / H. CyBopo. — M. : A.A. Kapries,
1913.- 535 c.

41 Crapnukos, A. B. B3auMooTHOIIIEHMsI TOCYIapCTBa, LIEPKBU U OOILIECTBA B pPyC-
CKOM TOJIMTUYECKOM U MPABOBOM MBICIM BTOPOM MOJOBHHBI XIV — MepBOi MOJOBUHBI
XVII BexoB : aBToped. maucc... kana. opua. Hayk : 12.00.01 / A. B Cragaukos. - M.,
2007. - C. 26.

42 Tenermua, H. M. K Bompocy 0 CTaHOBJIIEHUH MHCTUTYTA TPaKIaHCKOrO Opaka:
CpaBHUTENHHO-TIPABOBOM 0030p MPABOBOT0 PETYIUPOBAHUS OPauyHO-CEMEHHBIX OTHOIIIE-
it B Poccun u crpanax 3anannoit EBponsl B konie XIX Beka / H.M. Tenenuna, H.A.

76



Tenenuna // Becthuk Yuusepcurera. — 2014.- Ne 15. - C. 313- 318.

43 TosmacsiH, M. A. OcoOEHHOCTH 3aKITIOYCHUS IIEPKOBHOTO Opaka B Poccuiickoit
Nmmnepun / M. A. ToBmacsn // Monooit yuensrit. - 2016. - Ne29. - C. 287-290.

44 Tpodumer, Y. A. MacTuTyT Opaka Kak MpaBOBOM U COIUATIBHBIN HHCTUTYT / .
A. Tpodumerr / Horapuyc. - 2010. - Ne 6. - C. 28 - 33,

45 Tpodumen, M. A. CraHoBnenue mHCTUTYTa Opaka B Poccuu, rocymapcrBax -
yudactaukax Cozapyxectsa HezaBucumbix ['ocynapete u banruu / U. A. Tpodumerr //
Cemetinoe u xxwmiHoe npaBo. - 2011, - Ne 6. - C. 2 - 7.

46 Tpodwumen, N.A. Hekoropsie mpoOiieMbl HEIEHCTBUTEIBHOCTH Opaka o poc-
CHIICKOMY 3aKOHOJATENILCTBY M 3aKOHOAATENbCTBY IOCYIapCTB-ydyacTHUKOB Conpyxe-
ctBa HezaBucumbix ['ocymapcts u bantuu / U. A. Tpodumer / FOpunuyeckue uccieno-
BaHms. — 2013. — Ne 5. — C. 378 - 454.

47 TpowmHa, J{. B. bpaunoe 3akoHoarenbcTBO B Poccuiickoit Umniepuu u B I'ep-
MaHckoit mriepnn B Havane XX Beka: cpaBHuTeNnbHbIN aHams3 / 1. B. Tpommna // Becr-
HUK bpstHCKOTO rocymapcTBeHHOr0 yHUBepeuteTa. - 2017. - Ne 2. - C. 75.

48 Ycmanosa, [I. M. Vcnam u paBociaBue B O3qHEUMITEpCKOM Poccun: MHCTH-
TYTBI M COIIMATILHO-TIPABOBOM cTaTryc (Ha mpuMmepe Bomnro-Ypansckoro peruona) / JI. M.
Vcemanosa, A. FO. Muxaiinos. — Kazans: 43, 2014. — 188 c.

49 Ilapesa, A. II. Akt nopaa Xapasuka o Opake 1753 1. : IpUYMHbBI IPUHATUS U
3nadyenue / A.IL [{apeBa // Bectauk MockoBckoro yausepcutera. - 2011. - Ne 1. - C. 67 —
76.

50 [epmeneBuy, . @. YueOHUK PYCCKOrO TPa)kKIaHCKOTrO IpaBa (10 W3IaHUIO
1907 1.) / T'. ®. epmenesud — M.: @upma «CITAPK», 1995. — 556 c.

51 ®unumonosa, B. B. CaneOubie 0Obuan u Tpaauiuu anriudad / B. B. Oumm-
mMoHoBa, C. B. Creipeckuna // @umnonorus u muHreuctuka. - 2016. - Ne 2. - C. 36-39.

52 Sxymes, I1. A. OGenanre BCTYNUTh B OpaK M TMOCIEACTBHUS €0 HEBBITIOTHE-
HUSI: TIpEIETIbl PaBOBOTO perynupoBanusi B Poccun u crpanax Esporst / T1. A. Sxymies //
Cemetinoe u xwuiitHoe TpaBo. - 2017, - Ne 2. - C. 22 - 25.

53 Snenko, O. I'. Pactopkenune O6paka B poccuicKoir umrmepun Ha pyoexe XIX—
XX BB./O. T. Slnenko // Bectauk KOxHO-Y pajibCKOro rocy1apCTBEHHOI'O YHUBEPCHUTETA.

77


https://cyberleninka.ru/journal/n/vestnik-bryanskogo-gosudarstvennogo-universiteta
https://cyberleninka.ru/journal/n/vestnik-bryanskogo-gosudarstvennogo-universiteta

-2013.-Ne 1. - C. 192 - 194.

54 Spmonosa, E. H. KpaTkast xapakTepucTrka OTAENIbHBIX YCIOBUM 3aKIIFOYECHUS
Opaka B rctopum OpauHO-ceMeitHOro npasa fopeBoioionHoi Poccuu / E. H. Slpmono-
Ba // @ynnamenranbHble uccnenoBanus. — 2015. — Ne 2-16. — C. 3663-3666.

I icTropuko-nipaBoOBbIE aKThI

95 I'paxnanckoe ynoxkenue I'epmanvu: BBoasblil 3akoH Kk ['paxmanckomy yno-
KEHHIO. - 4-¢ m311., mepepad.- M.: Uudorponmk Memua, 2015. — 715 c.

56 I'paxxnanckuii konexe Ppaniuu (Kogexke Hamoneona). - M.: Mudorpork Me-
mna, 2012. — 592 c.

57 Hexper BIIMK, CHK PCOCP or 18.12.1917 «O rpaxnanckoMb Opake, o Jie-
TSXb U O BEJICHIM KHUT'b aKTOBBL cocTosiHIs» // I'azeta Bpemennoro Pabouero u Kpe-
ctesiHckoro IIpaBurenscrsa. - 1917. - No 37.

58 Jlexper BIIMK u CHK ot 19.12.1917 1. «O pacropxkenun Opakay // Cobpanune
y3akoHeHH! W pacriopspkeHuii Pabodero n Kpecresiackoro npasutensctBa PCOCP. -
1917. - Ne 10. - Cr. 152.

59 Kopekc 3akoHOB 00 aKTax IpaKTaHCKOTO COCTOSHHS, OpauHOM, CEMEHHOM M
oreKyHCcKoM TipaBe // CoOpaHue y3akoHeHHi U pacniopsokenuit Pabodero n Kpectbsn-
ckoro npasurenbetBa PCOCP. - 1918. - Ne 76 — 77. - Cr. 818.

60 ITocranoBnenue BIIVK ot 19.11.1926 «O BBenennu B aciictBue Komekca 3a-
KOHOB 0 Opake, cembe U oreke» // CoOpaHue y3akOHeHUN U pacnopsbkeHui Pabouero u
Kpectrsinckoro npasurensctBa PCOCP. — 1926. - Ne 82. - Cr. 612.

61 Crox 3akoHOB Poccuiickoii Mmmeprn. T. X : CBoj 3akoHOB TpakaaHckux: C
NPUMEUaHUSIMU U CChUTKAMU Ha TIO3HEHTIHS y3akoHeHus u oriaBieruem. — CII6. : Pyc.
KH. TOBapuIecTBoO «/Jledrenby», 1899. —441 c.

62 YcraB qyXOBHBIX KOHCHCTOPHIA [DneKTpoHHbIH pecypc]| // [Ipesunentckas 6uo-
moteka umenn b. H. Enbrmna. - Pexxum moctyna @ https://www.prlib.ru/item/459901. —
25.04.2020.

78


https://www.prlib.ru/item/459901

