





PE®EPAT

bakanaBpckas pa6ota comepxut 70 c., 35 HCTOYHUKOB.
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UHCTUTYT BPAKA, HEJEMCTBUTEJIbBHOCTb BPAKA, IIPEKPALIEHHE
OAKTUYECKOI'O bPAKA, CEMENHBIN KOAEKC POCCUUCKOU OEJEPA-
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Ta HEIEHUCTBUTENBLHOCTH Opaka B Poccuiickoil @enepanuu, UX TEOPETHYECKHE M
IPAKTUYECKHUE TPOOIIEMBI.

JlocTH)KE€HrE YKa3aHHOM LIeJIA ONPEAEIHIIO MOCTAHOBKY M PELICHHUE CIIEIYIO-
IUX 3a/1a4:

1) pacKkpbITh TEOPETUKO-IIPABOBbIE OCHOBBI HEAECUCTBUTEIBLHOCTH Opaka;

2) “3y4uTh MIPABOBOE PETYJMPOBAHUE NPU3HAHUS OpaKa HEICHCTBUTEIbHBIM;

3) BBIABUTH IPOOJIEMHBIE ACHEKThl MPU3HAHUS Opaka HENEHCTBUTENIBHBIM B
IPaBONPUMEHUTEIILHON TPAKTUKE.

OOBEeKTOM HCCIIEAOBAHUS CTAIN OOIIECTBEHHBIE OTHOILIEHUS, BOSHUKAIOIINE B
CBSA3M C 3aKJIOYEHHEM U CYILIECTBOBAHUEM HEJICHCTBUTENIBHOTO Opaka, a Takke
NPU3HAHUEM €r0 HEJIEHCTBUTEIbHBIM U IPUMEHEHUEM TIOCIIEICTBUM.

IIpeameTOM WHCCIIEIOBaHUSA COCTABWJIM HOPMBI POCCHUMCKOIO CEMEMHOIO M

rpaXXaaHCKOIo 3aKOHOAATCJIbCTBA O HCHCﬁCTBHTCHBHOCTH 6pa1<a; CyI[C6Ha}I ITPpAaKTHUKa

IPUMEHEHHUS HOPM O HEJEHCTBUTENBbHOCTH Opaka.
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BBE/IEHHE

OCHOBHBIM M MNPOYHBIM (PYHIAMEHTOM JIs 37A0pPOBOr0 (HYHKIIMOHUPOBAHUS
oOmiecTBa B I[EJOM SIBJISIETCS ceMbs. {51 TOro 4roObl ceMbs peaqn30BbIBaJia CBOU
rJIaBHBIC 33/1a41, @ UMEHHO, B3aUMHYIO TIOJJIEPXKKY, 3a00Ty U NIPOJ0JKEHUE POJia, CO
CTOPOHBI TOCYJIapCTBa MPUHUMAIOTCS PA3IMYHOIO pojAa OOECIEeYUTENbHbIE MEpHI,
OJIHOM W3 KOTOPBIX SIBJSETCS YCTAHOBJICHHE YCIOBUM 7S BCTYIUIGHHS B Opak.
CoOmtoieHrie  JaHHBIX  YCJIOBMM  HEOOXOAMMO IS 3alUThl  JIMYHBIX
HEHMYILECTBEHHBIX U UMYIIIECTBEHHBIX UHTEPECOB IPAXkKJaH, a TAKXKE U1 POKIACHUSA
y HUX B JAJIbHEUIIEM 310POBBIX I€TEN

B Poccun mnpaBoBble HOPMBI YETKO PETJIAMEHTUPYIOT MOPAIOK 3aKIFOUCHUS
Opaka M yCTaHaBIMBAIOT PA3IMYHBIC MPEMSATCTBHUS HA MYTH 3aKIIOUYEHUS OpaKkoB C
HapylICHUSIMU W HEKOTOPbIE W3 OSTUX HAPYUIEHWW, YCTAHOBJICHHBIE B 3aKOHE,
SBJIAIOTCS. OCHOBAHUSIMU MPU3HAHUS Opaka HeAelCTBUTEIbHBIM. HenelcTBUTenbHbIHN
Opak mpezacTaBisieT cOO0M KpaliHE HEraTUBHOE SIBJICHUE, KaK JJIsl TOCYAapCTBa, TaK U
JUIS OTZEJIbHBIX MHAMBHJIOB, TaK KaK TAKOM COKO3 HE MPUBOJIUT K BO3HUKHOBEHHIO
paB 1 00513aHHOCTEN CYNPYroB U CO3AaHUIO ceMbH BoooOmIe. [Ipu3Hanue HeneicTBu-
TEJIBLHOCTH Opaka 3aTparuBaeT MpaBa U UHTEPECHl HE TOJIBKO JUL, Yell Opak nmpu3HaH
HEJICHCTBUTEIbHBIM, HO U TIpaBa POJMBILETOCS B TAKOM Opake MM YCHIHOBICHHOTO
pebEHKa.

AKTYyaJabHOCTh JUIUIOMHOM pabOThl 3aKJIIOYAETCS B MPaBONPUMEHHUTEILHON
NEATEIBHOCTH, B X0J1€ KOTOPON BO3HUKAOT BOIIPOCHI IIPU PELICHUH JEN O IPU3HAHUN
Opaka HeZeHCTBUTENbHBIM, T.K. B HAYYHOU JTUTEpaType HEAOCTATOYHO MPEICTABICHBI
KPUTEPUH HENEWCTBUTEIbHOCTH, OCHOBAHUS M MOCIJIEICTBUS HEIEUCTBUTEIBHOCTH, a
Tak)Ke 00IIee W Pa3InIHOEC MEXIy HEICUCTBUTEIBHOCTHIO Opaka W CIEIKOH, HE
pa3paboTaHO MOHSATHE U COJAEPKAHKNE HEIEUCTBUTEIILHOCTH Opaka.

B Poccun Bcerma ObulM akTyallbHbl MPOOJIEMBI, Kacaroluecs CO3/aHus,
(YHKIIMOHUPOBAHMS U pacmajia CEMbH, BKIIIOYas, pa3yMeeTCs, U MPaBOBBIE MPoOIIe-
MbI. [10CKOIBKY HEOTHEMIIEMOM YaCThIO YETOBEYECKON HIMBUIIM3ALMU SIBJIsIETCSl Opak

U CEeMbs, a HEIEUCTBUTENbHBIN Opak MpeACTaBiseT Cco0OM KpallHE HEraTUBHOE



SIBJIEHWE, Kak [ T[OCylapcTBa, Tak WM JJIA OTJEIbHBIX WHIMBHUJIIOB, TaK Kak
TaKOW COI03 HE MPUBOAUT K BO3HWKHOBEHHWIO TpaB U OOS3aHHOCTEH CYNpPYTOB H
co3maHuio ceMbu BooOme. HenelicTBuTenbHOCTh Opaka 3aTparuBaeT ImpaBa H
WHTEPEChl HE TOJBKO JHI, Y€l Opak mpu3HAH HEJACHCTBUTEIHHBIM, HO H, YTO
HEMaJIOBa)XHO, IpaBa POJMBILETOCS B TaKOM Opake WM YCHIHOBJIEHHOTO peOeH-
Ka.

[lenpr0  OUILUIOMHOTO  MCCIEIOBAHUSA  SIBISIETCS W3YYEHHWE  WHCTUTYTA
HEJIeUCTBUTEILHOCTH Opaka B Pocculickoit denepannu, WX TEOPETUUECKUE U
IPAKTHYECKHUE TPOOIEMBI.

JlocTrkeHNEe yKa3aHHOM LIEIW ONPENENUIO IMTOCTAHOBKY U PELICHUE CIIENYIO-
IIUX 3a]ay:

1) pacKpBITh TEOPETHKO-TIPABOBHIE OCHOBBI HEJICHCTBUTEILHOCTH OpaKa;

2) U3y4YuTh MIPABOBOE PETYJIMPOBAHUE MPU3HAHUS Opaka HeIeMCTBUTEIbHBIM;

3) BBIIBUTH MpPOOJIEMHBIE ACMEKThl MPHU3HAHUSA Opaka HEIEeWCTBUTENIbHBIM B
MPABONIPUMEHUTEIBHON TPAKTHKE.

OOBEKTOM HCCIIEIOBAHUS CTAIM OOIIECTBEHHbIE OTHOILIEHUS, BOZHUKAIOIUE B
CBSI3U C 3aKJIIOYEHUEM M CYIIECTBOBAHHWEM HEICHCTBUTEIHLHOTO Opaka, a TaKkxKe
MIPU3HAHUEM €T0 HEACHCTBUTENBHBIM U IPUMEHEHUEM TIOCIIEICTBUN.

[Ipenmer wuccnegoBaHWs COCTABWIM HOPMBI POCCHUHCKOTO CEMEHHOTO U
TPaXKIAHCKOTO 3aKOHOIATEIIbCTBA O HEJIEHCTBUTEILHOCTH Opaka; cyaeoHast mpakTuKa
MPUMEHEHUSI HOPM O HEACHCTBUTENBHOCTH Opaka.

MeTom0I0THYECKYI0 OCHOBY JTUIIJIOMHONM PabOThI COCTABHIIM OOIICHAYYHBIC U
YaCTHOHAYYHBbIE METOAbl HCCIECAOBAHMS: JUAIICKTUYECKAW METOJ IO3HAHUS
COLMAJIbHO-IIPABOBBIX SABJIEHUN, METOJBl HCTOPUKO-IPABOBOTO W CPABHHUTEIBHOTO
IIPAaBOBEICHUS, KOMIUIEKCHOT'O UCCIIEIOBAHMUSI, CACTEMHOTO aHaIu3a u Jp.

HopmaTtuBHyto 0CHOBY uccliienoBanusi coctaBmin: CemenHbli koaekc Poccuii-
ckoit Ddeneparuu, ['paxknanckuii kojaekc Poccuiickoit deaeparuu, Beeobmas [le-
KJapauus mnpaB 4denoBeka (mpussta ['enepanbHoil Accambneeit OOH 10 nexaOps
1948 r.), KonBeHuus o 3anure mpaB 4ejlOBeKa M OCHOBHBIX CBOOOJ (3aKJO4YeHa B

Pume 4 wos6ps 1950 r.); KouBenuus «O 3aKkiOUY€HUHM H  [PU3HAHUH



JEUCTBUTETLHOCTH OpakoBy (3akmtoueHa B ['aare 14 maprta 1978 r.) u np..

Teopernyeckoit OCHOBOM MCCIICIOBAHUS CTAIM HAYYHBIN OIBIT 1O TpodIeMam
Opaka, a TaKXKe MOJOXKEHHsI 00IIel TeOpuu MpaBa, unoxxkeHHsie B Tpynax C.C. Anek-
ceesa, B.B. Jlazapesa, H.U. Marty3oga, P.O. Xandunoii u ap.

[IpennoxxeHuss B AWIJIOMHON paboTe MOTyT OBITh HCIOJB30BaHBI TIPH
GbopMUPOBaHUN TIPABOBOM TMOJMTUKH TOCyIapcTBa B oOjacTh Opaka M CEMbH,
OPUHATHEI BO BHUMAHHWE TIpH pa3pabOTKe W COBEPIICHCTBOBAHWHM POCCHUKCKOTO
3aKOHOAATENHCTBA O Opake, ero HeleHCTBUTEIBHOCTH, OCHOBAHUSAX M MOCIICICTBUSIX
HenencteuTenbHOoCTH. ChopMynupoBaHHbIE B Pab0TE BBIBOABI W TPEITIOKCHUS
MOTYT HaWTH MPAKTHYECKOE BOILUIOIICHWE B MPABONMPUMEHHUTEIBHON IEATEILHOCTH
CYJIOB, HCTIOJIb30BAaHbI TIPU MIPETIOAABAaHIH CEMEHHOTO, IPAKIAHCKOTO, TPaXTaHCKOTO
IPOLIECCYaTIbHOTO MpaBa, CIIELKYPCOB [0 CEMEUHOMY IPaBy.

JlurmmomHast paboTa COCTOWT W3 BBEACHHSA, TpPEX TJaB, 3aKIIOUYCHHS W

oubmorpaduuecKoro Crycka.



1 TEOPETHKO-TIPABOBBIE OCHOBBI HEJENCTBUTEJILHOCTU
bBPAKA

1.1 CraHoBjieHMe W Ppa3BUTHE OTEYECTBEHHOI0 3aKOHOJATEJIbCTBA O
HeJIeHCTBUTEJIbHOCTH OpaKa

HNucTuTyT Opaka — 3T0 MPaBOBON MHCTHUTYT, IPEACTABIISIIOIINNA COO0N cucTEMY
MIPABOBBIX HOPM, PETYIMPYIOIIMX OTHOLIECHHS MO 3aKJIKOYEHUIO, MPEKPALIEHUIO U
npU3HaHHUIO Opaka HeAeHcTBUTENbHBIM. [IpocieuB n3aMeHeHns, BHOCUMBIE B 3TH TPH
COCTaBIIAIOIIME, MBI MOXEM PacCCMOTPETh MCTOPHUIO PA3BUTHS MHCTUTYTa CEMbU B
Poccuu. Ilo knaccudukaiyu npaBoBbIX UHCTUTYTOB, HHCTUTYT Opaka OTHOCUTBCS K
MaTepuaJbHO-IPABOBOM OTpaciad TMpaBa, XOTS BKJIOYAeT B ce0S OTAEIbHBIC
IPOLIECCYaAbHBIE HOPMBI M UIMEET PETYJIATHBHO-OXPAHUTENLHEINA XapakTep'.

OpHOlM W3 MEepBBIX HAYUYHBIX OMPECICHUNH MHCTUTyTa Opaka ObUIO CHETaHO
emi€é B 1905 rony I'.®. IllepmeneBuyeM, KOTOPBIM yTBEPKAA, YTO C TOUKU 3PCHUS
IOPUIUYECKOM, OpaK ecTh COI03 MYKUYHMHBI U JKEHILIUHBI, C LIEJIbI0 COXKUTENHCTBA, OC-
HOBAHHBIM HA B3aHMHOM COTJIANICHUN W 3aKJIFOYCHHBIA B YCTAaHOBJICHHON GopMmer. K
BOKHEUIIUM MpU3HAKAM Opaka OH OTHOCHUJI B3aMMHOE coTrjlacue Opadyrommxcs Juil,
o0JieueHHOE B YCTAHOBJICHHYIO 3aKOHOM (hOopMy U LieJb Opaka — 3TO COBMECTHOE
COKUTENBCTBO HE TOJIBKO B CMBICIIE (PU3HUUECKOM, HO M1 HDABCTBEHHOM.

B 988 rogy c npuHaTHEM XpUCTHAHCTBA HA Pycn HauMHAIOT AEMCTBOBATH Ipa-
BUJa, ycraHoBieHHble «Kopmuell kHuroi» (coOpaHue BH3aHTHIUCKOTO CEMEHHOIO
npaBa «HomokaHOH» ¢ J[IONOJHEHUSMH B BHJE PELUIEHUNW PYCCKUX KHSI3EH).
XPpUCTHAHCTBO  PACOPOCTPAHsIIOCh Ha PycM TNOCTENEHHO, MW  BBITECHEHUE
BU3aHTUICKUM 3aKOHOJATEIBCTBOM OOBIYHOTO CEMEMHOIrO MpaBa MPOUCXOINUIIO0 ME-
neHHo. llepkoBHOe BeHuaHue, BBeleHHOE B XI Beke, paclpoCTpaHEHO ObLIO TOJBKO
CpeIu BBICIIMX CJIOEB O0IIeCTBa. YCTaHABIMBAJICS BO3pPACT BCTYIIEHUS B Opak: 15
JeT Juist )keHuxa u 13 jet A HeBecThl. 3anpenjaiuch Opaku ¢ OJU3KUMU POACTBEH-
HUKaMH, MEXIYy JULAMH, COCTOSIIMMH B JyXOBHOM POJCTBE, OCHOBAaHHOM Ha

COBEPIIICHUH 00psI/1a KPEIIEeHUs, JIUIaMH, KOTJ[a OJTHO U3 HUX.

! Bepas U.O. Pasutue mucTMTyTa Opaka B Poccum / mox pen. M.O. Bepas // AkryanbHble mpoGieMbl TpaBa :
marepuans! IV Mexnaynap. Hayd. koud. M.: byku-Benu, 2015. C. 54.
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Jo XVIII-XIX BekoB pycckoe 3akoHomaTenbcTBO («Pycckas IlpaBnay,
«CobopHoe YoXeHHue» U Jpyroe) He perJaMeHTHPOBAIO HEAeHCTBUTENLHOCTD Opa-
Ka. 3aKOHHBIM MTPU3HABAJICA OpaK, 3aKIOYEHHBIN ¢ COOII0IEHUEM IIEPKOBHBIX 00psi-
noB. [[ns BcTymieHus B Opak HEOOXOIUMO OBLIO JOCTUTHYTH COBEPIIICHHOJIETHUS, HE
COCTOSITh B pyrom Opake u B 6m3kom pojctee. B Cyneonuke MBana 111 1497 rona,
Cyne6nuke MBana IV 1550 roma nu CobGopHoMm Ynoxenun Asnekcess MuxaiioBuda
1649 roma HOpMBI O HEOCHCTBUTENBHOCTH Opaka TakKe HE YINOMHUHAIHCh. B
«Cob6opHoM Ynoxenuu 1649 roma» rinaBa XIX «O mocaackux moasx» (40 crareir)
cozepxana mpaBmia BeTymieHus: B Opak (ct. ct. 21-38). B XVIII Beke Poccuiickoe
rOCyIapCTBO OIpPEAETIIO HEPKOBHYIO (opMy Opaka Kak 00s3aTeNbHYIO U MOPSAOK
coBeplieHuss OpakocodeTaHuss B Poccuu Obln mpoananusupoBan J[.M. Meiiepowm,
PACLIEHUBAJICS MM KaK «UPE3BBIYANHO CIOKHBINM .,

Hauunas ¢ pedopm, nmpoBoaumeix Ilerpom I B OpauHo-ceMeiiHOM 3aKOHOa-
TEJIbCTBE, 3aKOHOJATeNb  CTpeMWiCs  oOecreduTb B TEPBYID  O4Yepelb
COIMAJILHO-TIOJINTUYECKUE U SKOHOMHUYECKHWE MHTEPECH rOCYyAapCTBa, YMAJsAsl POb
IIEPKBU B BOIPOCAX PETyIUpOoBaHUs ceMeiHbiX oTHomeHui (Ykaswl Ilepra I 1702,
1714, 1722, 17844 ronoB, «CBoja 3akoHOB»). «[logunHeHHe LIEpKBU TOCYAapCTBY
CKa3aJIOCh Y Ha CEMENHOM MPABE, TPAAULUOHHO COOTBETCTBOBABIIIEM KAHOHUYECKUM
HopMmaM. Yxe npu llerpe I cBerckuil 3aKOH BHOCUT HEKOTOPbIE W3MEHECHUS B
ceMenHo-npaBoBele MHCTUTYTHL. M1 Ha mpoTsxennn Bcero XVIII Beka. M3maercs
JIOBOJIBHO MHOT'O I[apCKHUX YKAa30B M MOCTaHOBJIEHU CHHONIA, BHOCSALIMX MOPOU 3a-
METHBIE M3MEHEHHUS B cEMeNHOe TpaBo»°>. CHHO BBIIOIHSI KaK 3aKOHOJATENbHYIO,
Tak U cyaeOHyto ¢yHkiuu, a ¢ 1805 roma perienue Bcex OpakOpa3BOTHBIX €
BO3JIArajoCch Ha ATOT OpPraH.

Panee Opak, paccMaTpuBasid, Kak Ha TaUHCTBO (OPMOI 3aKitOUeHHUs Opaka
ObLT peauruo3Hbli oOpsi[ BeH4aHus. BeHuaHue paccMaTpuBajIoCh 3aKOHOM HeE
TOJIBKO Kak (hopMasibHOE, HO U KaK MaTepuaibHOE ycioBHe Opaka. Pycckoe 3akoHO-

natenbcTBO XIX — Hauama XX BEKOB 3HAJIO TOJIBKO LIEPKOBHYIO ¢opMy Opaka, H

2 Metitep JI.U. Pycckoe rpaxkaanckoe paso / nox pea. A. Buubina. M.: IOpaiit, 2015. ¢.84
3 Kypunenko O.JI. Ucropusi oreuectBeHHoro rocyuapcrsa u npasa / mox pen. O.JI. Kypumenko. 3-¢ usn., mep. u jgom. M.:
CospemenHoe npaso, 2015. ¢.73.
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TOJILKO 3Ta JOpMa MMeNa CHITY JJISl JIUI] BCEX BEPOHCIIOBEIAHUM, MPU3HAHHBIX TOCY-
JTapCTBOM. Y CJIOBHU /ISl BCTYIUICHUS B OpaK OBLIN CIIETyFOIINMHU:

— TOOpPOBOJILHOE COTJIACHE JIUII, BCTYNAIONINX B Opak;

— BO3pacT JIUI], BCTYNAOMKUX B Opak: IS JIMI[ MY>KCKOTO IoJia OpayHoe co-
BEPIIIEHHOJIETUE HACTYIAJNIO TI0 JOCTH)KCHUU 18-TH JIeT, a AJis U1 )KEHCKOTO IMoJa —
0 TOCTHOKEHUU 16-TH JIeT OT poKaeHUs. 3aKOHOIATEIHCTBO OMPEEISIIIO TAKKE BO3-
pacT, Mo JOCTIKEHHH KOTOPOTO JIUIIO YK€ HE MOTJIO BCTYIHTh B Opak. ITOT BO3pACT,
OJIMHAKOBBIN JIJIs TUI] 000€TO TMoJIa, — HAacTyreHue 80-TH JIeT OT POXKACHHUS,

— COTJIaCHe POJTUTENECH JIUI], BCTYMAIOMMX B OpaK, UX ONEKYHOB W IOTICUUTE-
JIe, €CJIM OHHU COCTOST IO ONEKOI0 WIIM MOTIEYHTEIHCTBOM, H HAYAIILCTBA, €CIIH OHU
COCTOSITh Ha TOCYIapCTBEHHOM CITyXO0¢€;

— JHIa, BCTyMawIlnue B Opak, HE IOJDKHBI OBUTH COCTOSITh MEXIY COOOI0 B
M3BECTHBIX CTETEHSX POJCTBA M CBOWCTBA, U Opak MEXIy JIMIIAMHU, COCTOSIIMMH B
TaKHUX CTETICHSX POJICTBA WJIM CBOMCTBA, MPU3HABAJICS HEICHCTBUTEIBHBIM;

— MPENSTCTBUE /IS 3aKTFOUEHUS OpaKka COCTABIISIIO MOHAIIIECKOE 3BaHNUE JIUIIA,;

— JUTSL JTAI] TIPaBOCIABHOTO MCIIOBEIAHMSI IOMYCKAIOCh TIOCIIE0BATEIHHO TOJb-
KO Tpu Opaka;

— €CIIM JIMIIO0 COCTOSJIO yKe B Opake, TO 3aKJIF0YeHHe HOBOTO Opaka He J103BO-
JISUTOCH;

— MPETSATCTBUEM IS 3aKIFOUCHUST OpaKa CIy>KWJIO TaKKe OCYXKJICHHUE JIMIa Ha
BCerjaiiHee 6e3opaune

— JIMIAaM  TPaBOCIABHOTO W PHUMCKO-KaTOJIMYECKOTO  WCIOBEIaHHU
3ampeIanuch 6paku ¢ HeXpucTuaHamu®,

[lepkoBr moHMMaNia Opak Kak COIO3 JBYX JIMII Pa3HOrO TOJa,
TIPOJIOJDKAIOIIUIACS TaXKe 3a TpeesiaMi 36MHOH JKH3HH; HO B TO )K€ BpEMs BBIHYK/IE-
Ha ObUTa MATH HA YCTYIKH MOTPEOHOCTSM TPaKTAHCKOW KU3HHU, YCTAaHABJIHMBAs pas-
JWYHBIE CMOCOOBI TpekpamieHust Opaka. CreaoBaTeibHO, €0 JIOMYCKaloCh CaMo

MOHSTHE «IpeKpalieHue Opaka». Bce cmocoObl mpekparieHus Opaka MOXHO OBLIO

4 Motperko FO.W. TpancopManus TOHATHS CEMBH B XOJI€ 00IIECTBEHHOM dBosmonun. // Tlomaruka m O6mectBo. 2016. Ne 8. C.
98-104.
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CBECTHM K JIBYM BHAAM: WM Opak MpeKpamajics HEMOCpPeICTBEHHO caM Co001o,
HanpuUMep — CMEpTh JIHIA, WU Opak JOKEH ObUT MpHU3HAH MPEKPAaTUBLIMMCS CO
CTOPOHBI OOIIIECTBEHHOW BJIACTH, HAPUMEP — JIMIIECHUE JIMIIAa BCEX MPAB COCTOSHHUSIL.
OnHako 10 BEIHECEHHUS PUTOBOPA CYI0M O IIPEKpalleHuH Opaka, BCIEACTBHUE JTUIIIE-
HUS CyNpyra BCeX MpaB COCTOSIHUS, OpaK CUUTAJICS CYHIECTBYIOIIUM.

B nexa6pe 1917 rona B Poccuu Obl1 OTMEHEH B 1IepKOBHBIN Opak. B Jlekpete
«O rpaxnaHckoMm Opake, 0 JIE€TAX U BEICHUU KHUT aKTOB COCTOSHUS» CT. | — B3aMeH
LEPKOBHOTO BBOJIUTCA €IMHCTBEHHO IPU3HABAEMbIN TpaxaaHCKuid Opak (He 1o
IIEPKOBHBIM IIPAaBHJIaM, B TOCYIapPCTBEHHBIX OpPraHax)°.

Bropoit nekper 6pu1 npunsaT 19.12.1917 roma, panee Opaxopa3BoJHbIE JIea
paccMaTpuBaJIUCh CyAaMHu JTyXOBHBIX KOHCHUCTOpPHI, a B COOTBETCTBUM C JlekpeTom
«O pacTopkeHUH Opaka» paccMOTpeHHe Opakopa3BOAHBIX €Nl BO3JArajoch Ha
MECTHBIE CYJbl (€CIM MHUIIMATOPOM pa3Bojia ObLI OJIMH U3 CYNpPYroB), JMO0O B opra-
nax 3AT'C (ecnu MHMIIMaTOpaMH pa3Boja Obuth 00a cympyra)®.

Ceccueit BHUK PC®OCP 16.09.1918 roma Obul NpHUHAT MEpBbIA KOMAEKC,
peryaupyromuii ceMeiinpie oTHoeHus — «Kojeke 3akoHOB 00 akTax rpakJIaHCcKoro
COCTOSIHUSI, OpayHOM, CEMEWHOM U ONEKyHCKOM mpaBe». OH peryiaupoBail
NPaKTUYECKU BCE BOMPOCHI CEMEHHBIX OTHOUIEHUH. WM ObLIM  OTMEHEHBI
MHOTOYHUCJICHHbIE MTPENSATCTBUS K 3aKIIOUEHHIO Opaka, MpeyCMOTPEHHbIE CEMENHBIM
3aKoHOAaTeNbCTBOM Poccuiickoil ummnepun (MOHAIIECTBO, MPUHAMIEKHOCTh K pas3-
HbIM  BEpOMCIIOBEJaHUsIM). bpulM  ompeneneHsl  ITPaBOBbIE  MOCJEICTBUS
HEJCHCTBUTEIHHOCTH Opaka, Opak aHHYJIHUPOBAJICS C MOMEHTA €T0 3aKII0YCHHUS.

Takum o0Opa3oM, HEMOCPEACTBEHHO PYCCKOE MPaBO HE COJIEPKajJ0 OCHOBAHUM
U YCIIOBUM HEACUCTBUTENBHOCTH Opaka, a HMCXOAWIO W3 COOJIOJEHUS YCIOBHM
BCTYIUJICHUS B Opak. Y CJIOBUSI BCTYIUICHHS B OpaK COCTOSIIN U3 COOMIOACHUS JTUIIaMHU,
BCTYNAalOMMU B Opak, IEPKOBHBIX OOpSAIOB, OTCYTCTBHE MPEMSITCTBUH K

3aKJIIOYCHHIO 6pa1<a. HCCO6J’IIO,Z[CHI/IC OTHUX YCHOBHﬁ, a TaKXKC IMOopsAaKa 3aKIHOUCHUA

5 Jlexkper BIIMK u CHK PC®CP or 18.12.1917 «O rpakaaHckoM Opake, O JETSX M O BEJCHUM KHUT AKTOB COCTOSHHUS
[DnexTponnslit pecypc]: Jocryn u3 cnpas.- npaBoBoit Cucremsl «KoncynsrantIlmocy.

¢ Nexper BIIMK u CHK PCOCP or 19.12.1917 «O pacropsxkenuu 6paka» [DaeKTpoHHbIA pecype]: JOCTyIl U3 cipas.- IpaBoBOl
cucremsl «Koncynsrantllnocy.
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Opaka BJIEKJIO ero (DaKTUIECKYIO HEJCHCTBUTEIHLHOCTD.

B Poccun mo magama XX Beka CyIIEeCTBOBAJ TOJBKO IIEPKOBHBIN Opak W MO-
TOMY YCJIOBHS 3aKJIIOYEHUSI Opaka peryjiupoBaIMCh LIEPKOBHBIM OpayHbIM 3aKOHO-
JaTeIbCTBOM. B nmopeBonmtonMoHHONM POoccHM MOCTAaHOBIIEHUS PYCCKOTO LEPKOBHOTO
npaBa, Kacaroluecs 3aKJIIOUCHUIO WJIM MPEeKpalleHUu0 Opaka HOCWIIM PEIMTHO3HBIH
XapaKkTep U PEeryJIMpOBAIUCH PEIUTMO3HBIMU MPABUIIAMU KOH(PECCUM, K KOTOPBIM OT-
HOCUITUCH Opauyromuecs. [Ipu cmemanHpix Opakax OJHOMY CYNpPYyTy MPHUXOAUIIOCH
MOAYMHSATHCS MPABUIIAM BEPOUCIIOBEAAHUS APYTOTO.

XVIII — Hagano XX BEKOB — HOBBIM 3Tall B Pa3BUTHU CEMEWHOIO MIPaBa, BaX-
HEUIIMMH Y€pTaMHU KOTOPOI'O CTAJIM YCUJIEHHWE POJIM CBETCKOT'O 3aKOHOIATENILCTBA U
MOMBITKK YCTPAHEHHUS C €r0 MOMOIIBIO MPOOENOB B CYIIECTBYIOIIEM KaHOHUYECKOM
npase. K aToMmy BpeMeHU pacupseTcsa nepeueHb OCHOBAHUN HEJICUCTBUTEIBHOCTH.

HopmatuBHo-nipaBoBasi 0asza, perynupyomas ceMeiHOo-OpayHble OTHOIICHUS,
NOABEprajach N3MEHEHUSIM Ha MPOTSHKEHUU BCE MCTOPUM CTAHOBJIEHUS U PA3BUTHS
CeMeNHOro npasa. PazButue nHctutyTa cemenHoro npasa Poccuu Hadanocs ¢ nepu-
0/1a CTAHOBJIEHUSI PYCCKOM rOCYyIapCTBEHHOCTH, KOTJa YYaCTHUKOB CEMEUHBIX OTHO-
IICHUH Hadajdl HaJENATh ONPEACNICHHBIM CTaTyCOM, M OHHU CTajud NpUOOpeTaTh
HEKOTOpbIE MpaBa U 00S3aHHOCTH.

1.2 IlonsiTHe ¥ MpPaBoOBasi NPUPOIA HeAEHMCTBUTEIHLHOCTH OpaKa B TEOPUHU
npasa

Ceronnsi, Kak paHee, HEJIEUCTBUTENbHBI Opak — HEMpPaBOMEpPHOE JCHCTBUE,
BJIEKYIl€€ M3BECTHBIEC MOCIEICTBUS, BHITEKAIOIINE U3 TAKOTO Opaka Kak MpaBOHapy-
[ICHUS, T.€. HeIeUCTBUTENbHBIN Opak. [leiicTBUTENbHBIN Opak — IOpUaNYecKuil (hakT
B BUJIE IPABOMEPHOTO JEHCTBUSI.

CrnenoBaTenbHO, C MOMEHTA BHIHECEHHSI pPEIlIeHus cyAa Opak AeMCTBUTEIbHBIN
nepexoauT B Opak HeleWCTBUTENbHBIN CO BPEMEHU €0 3aKIJIIOUEHUS], U B OJHOM U BO
BTOPOM ciyyae Opak siBisieTcst ropuandeckuM (akToM. PasnuuaroTcs auiis ux mnpu-
pona W mocnencTBus. JleHCTBUTENbHBIN Opak — CJeI0BaTEeNbHO TNPABOMEPHBI
IOpUIUYECKUN PaKT U BICUET IOPUINYECKUE TOCIEACTBUS, a IPU3HAHHBINA CYJIOM He-

JCHCTBUTENbHBI Opak — IOpUANYECKH (DaKT, BICKYIIUH MPOTHBOIOJIOXKHBIE IO-
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CIIEJICTBUS.

Bormnpocam, oTHOCAIMMCS K HEAEHCTBUTEILHOCTH Opaka, MOCBSIIEHA riaBa 5
Cewmeiinoro koaekca Poccuiickoit deneparuu (nanee — CK P®), koTopble NpUMeHU-
MBI K OTHOIICHHSIM, BO3HHKAIOIIMM B CBSI3U C HEICUCTBUTEIBHOCTHIO Opaka, u
HekoTtopbele nonoxkeHust riaBel 3 CK P®, a Taxke mnonoxeHus ['paxaaHckoro
koqekca Poccuiickoit ®@enepanuu (nanee — 'K PD) o noneBoit coOCTBEHHOCTH, O
BO3MEIIEHUA MaTepUalbHOTO U MopalbHOro Bpeaa. OnaHako, yKa3aHHBIE
3aKOHOITOJIOKEHHS HE PETJIAMEHTUPYIOT U YaCTU OTHOILIEHUH, BOZHUKAIOMIUX IO MO-
BOJly HEIEHCTBUTENBLHOCTU OpaKa’.

[IpoueccyanbHO-TIPaBOBBIE ACHEKTHl U MATEPUAIBHBIE ACIIEKTHl HEACHCTBU-
TEJIBLHOCTH Opaka UMEIOT MPAKTUYECKOE U TEOPETHUECKOE 3HAaUCHHE.

HenelicTBUTensHOCTS Opaka — HETATHBHOE COIMAILHOE W MPABOBOE SIBIICHUE,
KOTOPOE 3aTParuBacT MpaBa U UHTEPECHI HE TOJBKO JIUL, COCTOSIIINX U COCTOSABUINX B
Opake, HO U TPETbUX JIMII, BCTYMUBIIMX C HUMH B IPABOBBIC OTHOILIEHUS, a TAKKE
nmpaBa peOEHKa, poAMBIIETOCS B Opake, B TOM 4YHCJIE€ C MPUMEHECHHUEM
BCIIOMOTATEbHBIX PENPOIYKTHUBHBIX TEXHOJOTHUM, YCHIHOBJIEHHOIO WJIA IPUHSITOTO
noj Omneky (MOMEeYUTENbCTBO), B MPUEMHYIO CEMbIO JIMI, COCTOSIIUX B
HEJICHCTBUTEILHOM Opake.

HeneiicTBuTenbHbIN Opak clieyeT MOHUMATh KaK®:

1) MHCTUTYT CeMEMHOro mnpaBa pacCMaTPUBAECTCA B BHUAE OIPEACIEHHON
COBOKYITHOCTH HOPM, PETrYJHUPYIOIIUX OTHOIIEHUS, BO3HUKAIOIIMX B CBSI3U C HEJCH-
CTBUTETHLHOCTBIO Opaka MEXIy JIMIIAMH, COCTOSIIMMU B HEICUCTBUTEIBHOM Opake,
MEKly HUMU U TPETbUMHU JIUIAMU;

2) MeXOTpaclieBOl MHCTUTYT MOHUMAETCS B BHUJAE CUCTEMbl COBOKYITHOCTH
HOPM TPaXIAHCKOTO M CEMEMHOro IIpaBa, pPEryJUPYIOIIUX OTHOILICHUS,
BO3ZHMKAIOIIKE 0 TIOBOJIY HEACHCTBUTEIBHOCTA Opaka W MPUMEHEHUS MOCIEICTBHIMA

HCI[CﬁCTBPITCJIBHOCTH;

7 Cemetinbiit koneke Poccuiickoii ®enepauun ot 29.12.1995 Ne 223-®3 (pea. ot 03.08.2018) [Dnexrponnsiit pecypce]: Jocryn u3
crpas.- IpaBoBoi cucteMsl «Koncynprantllnrocy.
8 Manyksu 10.K. Cospemennoe cemeiinoe mpaso Poccuiickoit ®enepaunn u mapuar / nox pen. F0.K. Manyksn. Pocros w//1:
®enukce, 2015. C.102.
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3) ropunuueckuii GakT — 3TO HEMMPABOMEPHOE IEUCTBHE, MPU3HAHHOE TAKOBBIM
CyJIOM IO IpaBujaM, IpeIyCMOTPEHHBIM CEMEUHBIM U IPAXKIAHCKUM IpPOLECcCyallb-
HbIM 3aKOHOJIaTEJIbCTBOM, IOBJICKIINN MNpPEKpalleHUue, U3MEHEHUE, BO3ZHUKHOBEHUE
IpaB JIUI], COCTOAILIMX B TaKOM Opake; JIMil, BCTyMBIIKUX B MPABOBbIE OTHOLICHHS C
MHHMBIMH, HEJOOPOCOBECTHBIMU CyNpyramMu (MHUMBIM, HEIOOPOCOBECTHBIM CYIIPY-
rOM), ¥ IPYTHUX JIULL,

4) cnoco0 3amMTBl — B BUAE [PUMEHEHHS CYJIOM IOCIEACTBUMI
HEJICHCTBUTEILHOCTH: MEP, MO3BOJISIOIMIMX BOCCTAHOBUTH (IIPU3HATH) HApYLICHHBIE
(ocnopeHHbI€) MpaBa AJ0OPOCOBECTHOTO CyNpyra U IPYruX JIMIl, BCTYMUBIIUX B Mpa-
BOBYIO CBSI3b C MHUMBIMU CYNPYTaMH (CyIIpyrom);

5) Mepa OTBETCTBEHHOCTH — B BUJIE MPUMEHEHHUS CYJOM MEp NPUHYXKICHUS,
JIOTIOJIHUTEIHHOTO OOPEMEHEHH s, OTPaHUYCHUS TIPaB HEAOOPOCOBECTHOTO CyNpyTra U
JOPYTUX JHUL, TPEAYCMOTPEHHBIX CEMEUHBIM U IPAXIAHCKUM 3aKOHOATEIBCTBOM;

6) Mepa OrpaHHYEHHUS CEMEHHBIX MpaB — ATO MOCIEACTBUS 3AKITIOYCHUS
HEJCUCTBUTEIHLHOIO Opaka, a Ta kK€ B BHJIE€ MOCIEACTBUI HENEHCTBUTENBHOCTH, T.€.
MEp OTpaHUYEHUS] CEMEUHBIX MPaB MHUMOIO, HEIOOPOCOBECTHOrO cymnpyra (cympy-
rOB).

JI.1. Meiiep oT™Meuaer, 4To pU3HaAHUE HEJACHCTBUTEIHLHOCTH Opaka He CunTa-
€TCs HEIEHCTBUTENBHBIM CaM CO00I0, 8 UCXOIHUT OT OOIIECTBEHHOMN BIacTH’ .

Cornacuo omnpenenenbto E.A. HeB3roguHoi, mnoa HeIEWCTBUTEIbHOCTHIO
Opaka IIOHUMAeT OTCYTCTBHE IIPAB U 00A3aHHOCTEN, KOTOPHIE HE BO3HUKAIOT BoBce .

O pasrpaHHYeHHOM XapakTepe MHCTUTyTa HepaeWcTBuTenbHocTH Opaka JLE.
YuyepoBa u B.A. PsceH1IeB roBOPAT, YTO 9TO BOBCE IPAaBOBask CAHKIHsA ' .

C.IO. YamkoBa oTMedaeT, 4To HEJEHCTBUTENBLHOCTBIO Opaka, 3TO OCYIIECTB-
JsieMbId B CyZ€OHOM MOPAIKE OTKa3 OT MPU3HAHUS Opaka B KauecTBE IOPUINYECKH
3HAUUMOro (hakTa BBHIY HECOOJIIOJCHUS YCIOBUM €ro 3aKI0UeHHUs JMOO0 3aKioye-

HHA €TO IIPpU HAJTUYHUHU HpCH}ITCTBI/Iﬁ K 3TOMY

° becnanos A.IO. HeneiicteuTensHocts Opaka B Poccuiickoit Menepanun. HekoTopble MaTepHalbHO- U MPOIECCYATbHO-TIPABOBBIE ACTIEKTHI M.:
IOHUTU-JAHA: 3axoH u npaso, 2015. C. 46.
10 Hepsronuna E.JI. TIpusnanue Opaka HezneiictBuTenbHbM 1o CeMeiinomy kogekcy P® / nox pen. E.JI. Hepsroaumoii / Hotapuyc. 2016. Ne 5. C.
75.
! Pasuesa JI.b. Ilpusnanue Opaka HeEHCTBUTENLHBIM Kak Mepa CEMEHHO-TIpaBoBoii otBeTcTBeHHOoCTH / JI.B. Pasuesa // Anpo6oauus. 2016. Ne 2.
C.90.
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MosxHO caenaTh BBIBOA O TOM, YTO IOJ IMpU3HAHHEM Opaka HEeAeWCTBUTEIb-
HbIM TIOHMMAeTCsl TpeKpalleHue Opaka M BCEX €ro MPaBOBBIX IOCIEICTBUN C
MOMEHTA €ro 3aKJIIOYeHHus, T.6. C MOMEHTa TOCYJapCTBEHHON pPETHCTPALUU
3aKJII0YEHHs Opaka B opraHax 3alucH aKTOB I'Pa)KIaHCKOIO COCTOSIHHMSL.

Ha nam B3rnsia, HeAeCTBUTENBHOCTh Opaka — 3To opMa 0TKa3za rocynapcTaa
U collMyMa OT MPU3HAHMS 3aKII0YEHHOro Opaka B KaueCcTBE IOPUIUYECKU 3HAUMMOTO
aKTa, 10 PELICHUIO CYJ1a, BBIHECEHHOIO B IOPSAJIKE IPAXKIAHCKOTO CYIOIPOU3BOICTBA
B CBS3U C HapylIEHUEM YCTAHOBJIIEHHBIX POCCHUICKHM 3aKOHOJATEIbCTBOM YCIIOBHUI
3aKJIIoueHusl Opaka, a Tak K€ HEJACWCTBUTEIbHBIM IMPHU3HAETCS Opak, KOTOPHIA 3a-
KJIFOUEHHBIN C HapylIEHWEM YCIIOBUW, YCTaHOBJIEHHBIX CT. ¢T. 12-14 u m. 3 ct. 15
Cemeiinbiii  koaekc Poccuiickoin @enepamuu, a TakKe B CilIydae 3aKIIOUYCHUS
¢ukTHBHOTO Opaka.

B Cewmeitnom xkonekce Poccuiickoit ®enepanyu OTCYTCTBYET IOHSITHE
HEJICHCTBUTEILHOCTH Opaka, a UMb YKa3bIBAIOTCA CiIy4yau NpuU3HaHUs Opaka Tako-
BbIM. B Hacrosiiiee BpeMsi NEHCTBYET Mpe3yMIIUs JEHCTBUTENbHOCTH Opaka, T.e.
110001 3aperucTpUpPOBAHHBIN B YCTAaHOBJIEHHOM MOpSJIKE Opak a0 CyaeOHOro mnpu-
3HAHMSI €ro HEIEWCTBUTEIIbHOCTU CUMUTAETCS JEHCTBUTEIBHBIM, HECMOTPS Ha
HaJM4Kue OECCIOPHBIX JOKA3aTeNbCTB 3aKIIOYEHUS €ro ¢ HapylleHueM 3akoHa. [Ipu-
3HaHUE Opaka HEACUCTBUTENIbHBIM OrPAHUYEHO  CIIy4asiMH, KOrja IpU €ro
3aKJIIOUYEHUU JIOMYUIEHbl TPyOble HapyUICHUs 3aKOHOJATENIbCTBA, T.€. HAPYIICHBI
YCIJIOBHUSI 3aKJIFOUEHUSI OpaKa WM UMETHUCh MPENIATCTBUS K €ro 3aKII0UYEHUIO.

Crnenyer npoBOAUTH IPaHb MEXAY HEJEHCTBUTEIbHBIMU U HECOCTOSBILIMMHUCS
Opakamu. B coOTBeTCTBHU MONIOKEHUAM TPaXKJAHCKOTO MpaBa HEACUCTBUTEIbHBIC U
HECOCTOSBIIMECS Opakh COOTHOCST MEXIYy CO0OM Kak OCIOpPUMBbIE U HUYTOXKHBIE
caenku. HecoctosBmmMes npusHaercs Opak, 3aKIIOUYEHHBIN MpH HapyILIEHUH yCTa-
HOBJICHHBIX 3aKOHOM TpeboBaHuil k Qopme, T.e. B Cllyyae HapylIeHUN
MPOLIETYPHOTO XapaKTepa — OTCYTCTBUS FOCYJapCTBEHHOM perucTpainuu oOpaka.

Knaccudukanus mopoyHsix OpakoB: MHUMBIA Opak; MOLICHHHYECKUN Opak;
Opak-(UKIKs; NpeanpuHUMaTeIbCKUi (1e0Boi) Opak. Jluma, cocrosinue B Opake,

3aKJIFOYCHHOM C HapyIIEHUEM YCIIOBUM W (WJIM) 3alpeTOB OOOMMH WJIM OJHUM U3
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HUX, OCO3HAIOT HEIEHCTBUTENBHOCTh Opaka, OJIHAKO I TPETHUX JIUI] MPEACTABIISIOT
ero aeiictButenbHbIM. C TOUKM 3pEHHsI 3aKOHA TaKOW Opak SIBISETCS HEACHCTBU-
TENbHBIM, TIJI€ CYNpPYrH (MIM OJMH H3 HHUX) CO3JAI0T JIOXKHYI, KaXKyLIYIOCs
BUJIMMOCTh JIEMCTBUTEIBHOCTH Opaka, a Mopod W ero mocheAacTBuid. Takoit Opak
aBisieTcss MHUMBIM. K MHUMOMY Opaky OTHOCSATCS M TaK Ha3blBaeMbIE
MollleHHUYeckre Opaku. bpak, 3akmroueHHbI Oe3 1enu co3JaHusl CEMbH, — Opak-
buknus.

Takum o0Opa3oMm, HeAEHCTBUTENBHOCTh Opaka — CEMEHHOro mpasa
paccMaTrpuBaeTcd B BMAE ~ CUCTEMAaTHM3UPOBAHHOW  COBOKYIIHOCTHM  HOPM,
PEryIupyoInX OTHOIICHHS], BOZHUKAIOIINE B CBSI3U C HEACHCTBUTEIHLHOCTHIO Opaka
MEXy JIMLIAMHU, COCTOSIIMMHU U COCTOSIBIIMMHU B HEIEHCTBUTEIBHOM Opake, MEXKIY
HUMH U TpeTbUMU JunamMu. HeneWcTBUTENBHOCTh Opaka Kak MEXKOTpaciaeBOu
WHCTUTYT IIOHMMAaeTcsd B BUAEC CHUCTEMaTU3UPOBAHHOM COBOKYIIHOCTH HOPM
CEMEHHOI0 U TPaXkJAAHCKOTO IpaBa, PETYIMPYIOINUX OTHOLIEHUS, BO3HUKAIOIIME I10
MOBOy HEIEUCTBUTEIBHOCTH Opaka M MPUMEHEHHUS MOCIeICTBUN HEEHCTBUTEIILHO-

CTH.
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2 TIPABOBOE PEI'YJINPOBAHUE ITPU3HAHU S BPAKA HEJIEU-
CTBUTEJIbHBIM

2.1 OcHoBaHuA NPpU3HAHUA OpaKa HeelCTBUTEJIbHBIM

B coBpemenHoM o00miecTBe K OTHOIIEHUSM, BO3HUKAIOIIMM B cdepe
HEJICUCTBUTEILHOCTH Opaka rpaxkaan Poccuu, mpuMeHstoTest mosioxkeHus: CeMeHoro
konekca Poccuiickon @enepannu, ['paxnanckoro konekca Poccniickont denepannn,
Konsennus ot 22.01.1993 «O mnpaBoBOM MOMOIIM W MNPAaBOBBIX OTHOLIEHUAX IO
rpakXJaHCKHUM, CEMENHBIM U YroJIOBHBIM aenam», Kousenuus ot 07.10.2002 «O npa-
BOBOM TMOMOIIM UM MPABOBBIX OTHOILICHHUSIX 1O TPAXKIAHCKUM, CEMEHHBIM U
YIOJIOBHBIM Jieflam», JBycTOpoHHHE JloroBopel Poccuiickoint denepanuu u Ipyrue
HOPMAaTUBHBIEC NPaBOBbIE€ aKThl Poccuiickon denepanuu u Ipyrux rocy1apcTs.

B cemeitHOM 3aKOHOAATENBCTBE OJHUM W3 Hambojee TPYAOEMKUX BOTPOCOB
SBJIIETCSI BOIPOC O HEJIEUCTBUTEILHOCTH Opaka, OJTHAKO B 3aKOHE He AAETCs MOHSTHS
HEJICHCTBUTEILHOCTH OpaKa, a YKa3bIBAIOTCS JIUIIh 00CTOSATEILCTBA, MPEMSITCTBYIO-
nue 3akiaoueHuto oOpaka. Cornacto m. 2 ¢1. 27 CemeiliHoro koaekca PO (ganee — CK
P®), 6ol 3aperucTpupOBaHHBIM TOCYAApPCTBEHHBIMH OpraHamMu Opak 10
CyleOHOTO TPU3HAHUS €r0 HEJACHCTBUTEIBLHOCTH CUYHUTACTCS JEHCTBUTEIHHBIM,
HECMOTpSI Ha HaJIMYue OECCIOPHBIX JOKA3aTeIbCTB 3aKIIOYEHUS €ro ¢ HapylleHUEeM
3aKOHaA.

Cornacno ct. 27 CK P® npusnanue Opaka HEICHCTBUTEIBLHBIM TpeOyeT
HaJIM4Ms 1eJIoro psiaa (akTUYEeCKUX M TNPABOBBIX YycloBUU. B 3Toil crarhe
ompoBepraercsi GakT MEeHCTBUTEILHOCTH Opaka, YCTaHOBJIEHHAS PETHCTpAIield ero
3akitoueHus B oprane 3AI'Ca, 1 MOKeT ObITh OMPOBEPrHYTA TOJIBKO PEIICHUEM Cya
M0 OCHOBAHUSM, KOTOpbIE MPEAYCMOTPEHHbIM B 3aKOHE. PerynupoBaHUIO 3THX BO-
npocoB u nocsuieHa cT. 27 CK P®, rne yctaHaBIMBAETCs, YTO OCHOBAHUS U1l TPU-
3HaHUs Opaka HeAEHCTBUTENbHBIM, MOPSAOK TAKOTO MPU3HAHMS, a TAKKE ONPEEseT
MOMEHT, ¢ KOTOPOIo OpaK MPU3HAETCS HEAEHCTBUTENBHBIM ',

Cornacno cr. 47 I'paxpanckoro kojekca Poccuiickoit ®deneparuu, Opak

12 Cemeiinblit kopeke Poccuiickoit ®epepanun ot 29.12.1995 Ne 223-03 (pen. or 03.08.2018) Cr.27 [DnekrponHslii pecype]: Hoctyn u3
crpas.- IpaBoBoi cucteMsl «Koncynprantllmocy.
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IpeCcTaBiIsieT co00i CBOEOOPa3HYI0 Pa3sHOBHIHOCTH AKTOB TPaKJAHCKOTO COCTOS-
Hus'®, MoIeKalUX TOCyJapCTBEHHONW PETMCTPAllMk B IIOPSIKE, YCTAHOBIEHHOM
denepanbHOM 3aKOHOM OT 15.11.1997 Ne 143-®3 (pexa. ot 03.08.2018) «O6 akrtax
IPaXkIaHCKOrO COCTOSHMA» 4. 3akmroyeHne Opaka BIEYET BO3HUKHOBEHHE IS Cy-
NPYroB JIMYHBIX HMYIIECTBEHHBIX W HEHWMYIIECTBEHHBIX IIpaB, OOS3aHHOCTEM,
PEAYCMOTPEHHBIX CEMENHBIM IPAaBOM, OJHAKO 3TO HE E€IWHCTBEHHAs TPAaKTOBKa
Opaka B KauecTBe opuandeckoro (akra. MHorma Opak paccMaTpuBaOT U Kak COCTO-
sIHUE, TIPeJICTaBIIsAoNIee cOO0M pa3HOBUAHOCTD IOPUANYECKOTO (PakTa Hapsay C JeH-
CTBUSIMHU U COOBITUSIMU (MIOJOOHO COCTOSIHUSIM HETPYAOCHOCOOHOCTH, OEPEMEHHOCTH,
HYKJIa€MOCTH, HAXO0XJICHUS Ha WKIUBEHHH ).

ConeprxaHue HeIeHCTBUTENLHOCTH Opaka BKJIIOYAET B CeOsl:

1) ocHOBaHMS €ro HEeJEeUCTBUTEILHOCTH;

2) mocneACTBUS HENEHCTBUTEIBLHOCTH, TJ€ OJHUM M3 TOCIEICTBUNA HEIEH-
CTBUTEIBLHOCTH Opaka — HeICUCTBUTENbHBINA OpaK.

B nmnocnegHee Bpems BCE dalle MOXHO CTaJKHBaeMCS C BONPOCAMH,
CBSI3aHHBIMHU C PACTOpKEHHEM Opaka WM NMpU3HaHHEM Opaka HeNeHCTBUTEIbHBIM.
WNuorga OpauHblii COIO3 3aBEOMO 3aKIIOYaeTCsl (PUKTUBHO, HAmpuUmep, Ui
MOJIyYeHHS MpaBa JIErajJbHOTO NnpedbiBaHus B cTpaHe. [loaToMy Ba)KHO 3HATH MPaBoO-
BbIE OCHOBaHMS NpHU3HaHUS Opaka HEJACUCTBUTENbHBIM, a TaKXe [OHUMATh
NOCJIEICTBUS BBITEKAIOLIUE U3 ITOTO.

HenelicTButenpHplil Opak — 3T0 opuanyeckoe NoHsTHe, nponucanHoe B CK
P®, a umenno, B cT. 12-14 u 4. 3 cr. 15. HexeiictBuTenpHBIN Opak — 3TO 6€3 mpaBa
3aKJIIOUEHHBIM OpayHbIl COI03, TPEOYIOLUN TNPUHYIUTEIBHOTO PACTOPIKEHUS
BCJICJICTBUE HAPYILIEHUSI HOPM POCCUKCKOTO 3aKOHOJATENbCTBA, a TAK K€ HAPYIICHUS
IpaB U CBOOO rpakJaaH.

OcHoOBaHUsI HENEHCTBUTENILHOCTH Opaka MOHMMAIOTCS KaK yCTaHOBJICHHbIE

pOCCHﬁCKHM CEMEUHBIM 3aKOHOAATCIJIIbCTBOM O6CTO}ITCJ'IBCTB8,, C KOTOPBIMHU CBiA3dHA

BIpasnanckuii konexe Poccuiickoit denepatuu (dacts nepsas) ot 30.11.1994 Ne 51-®3 (pen. ot 03.08.2018) [DnexrponHusiil pecype]: Jocrym
U3 cripaB.- npaBoBoil cucreMsl «Koncynprantllmocy.

14 06 akrax rpaxnanckoro coctosuus : Qesep. 3akon ot 15.11.1997 Ne 143-®3 (pen. ot 03.08.2018) [Dnexrponusiii pecypc]: Jocrym u3
crpas.- IpaBoBoi cucteMsl «KoHcynpranTIlnrocy.

18



HEIENCTBUTENLHOCTE OPaKa, €r0 HUYTOXKHOCTE TMO0 OCIIOPUMOCTS .

B nacTosiee BpeMsi ecTh epeueHb OCHOBaHMM MpU3HAHUS Opaka HeaeHCTBH-
TEJIbHBIM, T/I€ YETKO MOKAa3aHa PEerIaMEeHTUPOBAHHOCTh B COOTBETCTBHM C 3aKOHOJa-
TenbcTBOM. B uncio cornacuo ct. 27 CK P® ocHoBanuii BxoasT (puc.l):

1) oTcyTcTBHE TOOPOBOJIBLHOTO COTJIACHS HA BCTYIUJIEHUE B Opak CYNpyroB;

2) HeloCTHIXKEeHUE OpadyHoro Bo3pacTta (kak ykazaHo B cT. 13 CK P®, 6paunbrit
BO3pacT ycTaHaBiauBaercs B 18 ner. [Ipu Hanmuuuum yBaXUTENHHBIX MPUYNH OPTaHBI
MECTHOTO CaMOYIIPABIIEHUS 110 MECTY JKUTEIbCTBA JIHI], )KEJAIOIIUX BCTYNHUTh B Opak,
BIIpaBE 1O MPOCHhOE MAHHBIX JIUI[ PAa3pEIINTh BCTYNHUTHh B Opak JIMIaM, JTOCTUTIIIAM
BO3pacrta 16 ner);

3) HanmMuuMe  JOpPYroro  3aperucTpUpoBaHHOrO Opaka (HE pacTopKeHue
IpeIbIIyIIero Opaka Mpu 3aKI0YEHUH MTOCIIEIYIOIETO);

4) Hanu4ue OJIM3KOTO POJICTBA M YCHIHOBJIEHUS (3TO MOXET OBbITh, HAIPUMED,
npu OpakoCOYETaHUM POAUTENS U peOEHKA UM OpaTra U CeCTphbl: BKIIIOYas YChIHOB-
JICHHBIX);

5) HeaeecnocOOHOCTh CYNPYroB WM OJHOTO W3 CYNPYrOB BCIEICTBHUE
NICUXUYECKOTO PACCTPONCTBA, YCTAHOBIEHHAS CYAOM JI0 PETUCTpalnu Opaka;

6) COKpBITUE OJHUM H3 CYNPYrOB HAJIMYMsI BEHEPUUYECKOM OO0JIE3HU WUIU
BUY-undexun (HaMepeHHO CKPBITON OT CyNpyra);

7) BeTyILIEHHE B Opak 0e3 HaMEpEHHUs Co3/1aTh ceMblO ((PUKTUBHBIN Opak)'®.

[IpeacrasnsieTcss HEOOXOIUMBIM JOMOJIHUTH 3TOT CIUCOK HEKOTOPHIMHU acIeK-
tamu. Tak, He yperyJaupoBaH BOIIPOC O cTaTyce Opaka MpH CMEHE MoJia OJHOTO U3
JIMI, COCTOSIUX B Opake, WM MPU3HABATH JIM HEJACHCTBUTEIHLHBIM Opak, BO BpEeMs
pEerucTpaluu KOTOPOro OJIMH U3 CYNPYroB ObLI B COCTOSIHUU ONbsiHEHUA. Takxke
YCTaHOBJICHHBIN MEPEUEHb HE COAEPIKUT TAKOTO OCHOBAHUS KAaK HAJIMYUE y OJIHOTO

U3 CyNpyroB 3a00JIEBaHMSI, MPECTABISIONIETO ONACHOCTH AJIsl APYroro Cynpyra u ux

OyIyIIMX JIeTEH.

15 Cewmeiinbiit komekc Poccuiickoii ®enepannn ot 29.12.1995 Ne 223-®3 (pen. ot 03.08.2018)Cr.15. [DnekrponHslil pecype]: Jocrym u3
crpas.- mpaBoBoi cucremsl «Koncynprantlnocy.
16 Cemeiinbiit konekc Poccuiickoii ®enepanuu ot 29.12.1995 Ne 223-®3 (pex. or 03.08.2018) Ct.27. [Dnekrponnsiii pecypc]: Hocryn u3
crpas.- mpaBoBoi cucremsl «Koncynprantllnocy.
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Ha pucynke 1 mokaszaHo, ecinu OpayHblii COI03 PACTOPTHYT, HO BIOCIEACTBUU
BO3HUKAET HEOOXOIMMOCTh B MPHU3HAHUHM €r0 HEACUCTBUTEIBHBIM, CJIEIYET 3HATh,
YTO CYIIECTBYIOT OIIpENeIeHHbIe YCIOBHs, IPH KOTOPHIX MpPHU3HATH Opak

HeﬂeﬁCTBHTeHBHBIM YK€ HC ITOJITYUUTCH.

OcHoBaHWA

NpHUIHAHHA DpaKa HeQeACTENTENLHEIM
{n. 1 et. 27 CK Py

| -

HapyweHue yenoewi ‘ i JaknioueHue HUETHEHOMD

JAKNKYEHWA Gpaka Gpaka
NOHYWABHHE HEOCTHMEHNE HanWyMe apyroro
K BETYRNEHIIO BpauHaro JAPErMCTPHPOBAH- En;g;:g: ﬁBHrD:E
8 Gpak BOSpACTA HOro Opaxa PO ynpy

l

HANWSWE OTHOLIEHHA, HEAELCNOCOBHOCTL OQHOTD U3 i fac?"ﬁhﬁ? "“““J';’;
CEAILIBANMNY YCEIHOBHTENRA CYNPYTOR BCNEACTENE Hfr?u;mepaen Huﬂwoﬁ
] YﬂthﬂﬂnEHHﬂm NCHXWIRCKOrD DEDCTFIOI»_!I:TE-‘& Ep e

Goneasd unw BAY-uHderrm

Pucynok 1 — OcHoBanus npu3HaHusi Opaka HeJeHCTBUTEIbHBIM

Takue ycnmoBust yutensl cT. 12, 13, 15 CK P®, ogHako BpemMsa moka3ajio, 4TO
OCHOBaHMWI (HaKTUYECKU CYIIECTBYET HAMHOTO OOJIbIIE, M OHU TAKXKE JOCTATOYHO
BECKHUE JIJIs1 aHHYJIMPOBAHUS O(PUITMATBLHBIX OTHOIIEHUM.

OOcCTOATENbCTBA, YCTPAHSIONUE HEACHCTBUTEIHHOCTh Opaka, yCTaHOBIICHBI
3aKoHoAaTeapHO. Tak, B cooTBeTcTBUU cO CT. 27 CK P® Opak mpusHaercs Heleu-
CTBUTEJIbHBIM MPHU HAPYIICHUU YCIOBUM, YCTAHOBJIECHHBIX CTaThsiMU 12-14 u 1. 3 cT.
15 CK P®, a Taxxe B ciydae 3akiiodeHus (uKTHUBHOTO Opaka. B wactHOCTH,
OTHOCHUTCSI HEOOXOIMMOCTh COOJTIOJIEHHUS MPaB ¥ UHTEPECOB HECOBEPIIIEHHOJETHUX, a
TakKe€  TpEeKpalieHue  JeUCTBUS  OOCTOSTENBhCTB,  paHee  MCKIFOYABIINAX
NEHCTBUTENHLHOCTL Opaka. K mpumepy, ecnu Opak 3aayMbIBAJICS M 3aKITIOYANICS KaK
3aBeJIOMO (DPMKTUBHBIN, HO BIIOCIIEICTBUU 00pa30Bajiach HACTOSIIAS CEMbS, OH TaK¥Ke

7

HE MOYKET OBbITh NPU3HAH HEJEHCTBUTEIBHBIM ' .

B coorBerctBun co cr. 29 CK P® — o006cTosiTenscTBa, YCTpaHSIOIIUE

17 Cemeitnbiit kogexe Poccmitckoit degepammn ot 29.12.1995 Ne 223-®3 (pen. ot 03.08.2018) c.15. [DmekTponHsi pecype]: JlocTyn u3
crpas.- nmpaBoBoi cucremsl «Koncynprantlnocy.
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HEJCUCTBUTEIHHOCTh Opaka, B M. 1 TOBOPHUTCS, YTO CyJ MOXKET MpHU3HATh Opak Jeil-
CTBUTEIJIbHBIM, €CJIM K MOMEHTY PacCCMOTPEHHUS Jiefia 0 IpUu3HaHuM Opaka HeJeHCTBH-
TENBHBIM OTIAJI T€ OOCTOATEIHCTBA, KOTOPHIE B CHUITy 3aKOHA MPEMATCTBOBAINA €T0
3aKJII0YeHuI0. Takoe pelleHue cy/a Ha3bIBaeTCsl CaHAIlMEl WK 03I0pOBJIeHHEM Opa-
Ka. BriHeceHue Takoro pemieHws SBISETCS MpaBoM, a HE 00s3aHHOCTHIO cyna. K
OCHOBAHUSIM JIJIs1 BEIHECCHUS CYJIOM PEIICHHsSI O CaHAIIMK Opaka OTHOCSTCS:

— IOCTH)KEHUE COBEPILIEHHOJIETHS CYNPYTroM, KOTOPbI B MOMEHT 3aKJIIOUCHHS
Opaka He JOCTUT OpayHOTrO BO3PacTa;

— N0OpOBOJILHOE BBIPAXKEHUE COTJIacUsi ¢ OpakoM Cympyra, 4yb€ CBOOOJIHOE
BOJICU3BSBIICHNE OTCYTCTBOBAJIO HA MOMEHT 3aKJIIOUEHUS Opaka;

— TpeKpalieHre MPEAbLAYIIEero OpaKa Wi IpU3HAHUE €r0 HEeACHCTBUTEILHBIM;

— OTMEHA YCHIHOBJICHUSI MEXKY CyNPyTraMu;

— BBI3JIOPOBJICHHE HEACECIIOCOOHOTO Cympyra M OTMEHa pEIIeHUs cyaa o
IPU3HAHUH ETO HEAEECTIOCOOHOCTH 8,

HeBo3moxkna cananmsi Opaka, 3aKJIIOYEHHOTO MEXIY OJU3KUMH POJCTBEHHH-
kamu. Cyn Tpu pacCMOTPEHHMH Jiela O TPU3HAHWM HEICHCTBUTENBHBIM Opaka,
3aKJIFOUEHHOTO C JIUIIOM, HE TOCTUTLIMM OpadyHOro BO3pacTa, MOXKET OTKa3aTh B HCKE,
€ClIi 3TOro TpeOYyIT MHTEpechl HECOBEPIICHHOJIETHETrO, MO0 OH HE COTJIaceH Ha
npu3HaHue Opaka HeleUCTBUTENbHBIM (11. 2 cT. 29 CK P®).

OOpaTuThCs B Cyl C KCKOM O IPU3HAHUU OPavyHOTO COI03a HEACHCTBUTEIHHBIM
(MHUIIMMPOBAThH MpEKparieHne Opaka) MOKET KaK OJWH U3 CYMpPYTroB, Tak M MpecTa-
BUTEJIb MPOKYPATYPhI, OPTaHOB OMEKH U MONEYUTETHCTBA WM OTMEKYH HEIeecrnocoo-
HOro cymnpyra. Bce 3aBUCHUT OT TOro, M0 KakKMM MMEHHO MPHYMHAM MPOU3BOAUTCS
oOpamenue B cya. [lonstue «mpekpamienue 6paka» B CK PO He pa3bsicHseTcs, X0Ts
IOPUIMYECKUN TOPSIIOK pa3pbiBa CYNPYKECKUX CBS3EH MOAPOOHO OMHCAH B JCCITH
cratbax riasel 4 CK PO,

[Ipekpanienue Opaka oTIMYaeTCs OT MpU3HAHUS OpaKa HEACHCTBUTEIbHBIM:

18 Cewmeiinbiit koneke Poccumiickoii ®eneparmn ot 29.12.1995 Ne 223-®3 (pex. ot 03.08.2018) ¢.29. [neKTpoHHSIH pecypc]:JocTym U3 cIpas.-
npaBoBoi cucremsl «Koncynsrantllmocy.

19 Cemeitnbrii komexe Poccuiickoii ®exepamun ot 29.12.1995 Ne 223-®3 (pex. or 03.08.2018) [nasa 4. [DmekTpoHEEIA pecypc]: JlocTym u3
crpas.- IpaBoBoi cucteMsl «KoHcynpranTIlnocy.
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1) ocHOBaHUSIMU;

2) KpyroM Jul, KOTOpble MOT'YT HHULIMMPOBATh Ha3BaHHBIE MTPOLIEAYPbL;

3) npoueccyaibHbIM HOPSAIKOM 0(hOPMIICHUS;

4) oTACNBHBIMU BUIaMU TTOCIIC/ICTBHUA;

5) BpeMeHeM HaCTYIJICHUSI OCIIEICTBUH.

[Ipu HeneecnocoOHOCTH OJHOTO U3 CYNPYroB, @ TAKXKE, €CJIM OKAKETCS, YTO
OJIMH U3 Mapbl emI€ He JOCTUT TpeOyeMoro Bo3pacTa Jjsl 3aKJIF0UeHUs] OpayHOro COIo-
3a, CyHeOHble pa30uparenbcTBa NPOBOAATCS HpU  00sA3aTEIBHOM  y4YacTHH
IPEICTaBUTENIEH OPraHOB ONEKU U NONEYUTEIbCTBA.

[Ipexpaiienue 6paka — 370 00yCIOBICHHOE HACTYIIJICHUEM IPETyCMOTPEHHBIX
3aKOHOM IOpUAMYECKUX (DaKTOB INpEKpalleHUE CYNpPYKECKUX MPaBOOTHOIIECHUU. B
cratee 16 CK P® yka3piBaeT Bcero ABE NPUYMHBI ISl MPEKPALIECHUS: 3TO KEITAHUE
My>Ka U/WJIM )KEHBI U CMEPTH OJTHOTO U3 Cynpyros2’.

[Topsnox npu3HaHus OPAYHOIO COI03a HEAEHCTBUTENBHBIM PETJIaMEHTUPYETCS
CK PO, rae To4HO yKa3aHO, YTO pelIEHHE BONPOCOB HEACHCTBUTEIHLHOCTH OpadHbIX
COI030B OTHECEHO K KOMIIETEHLIMU OpraHoB cy/eOHoM BiacTH. Ilepen oOpaieHuem B
Cyll, HE0OXOIMMO NPOAHAIU3UPOBATh, UMEIOTCA JU JIOCTATOYHBIE OCHOBAHUS JIA
npU3HaHUs OpaKOCOYETaHMs HEICHCTBUTENBHBIM, & TaKXE YCTAHOBHUTb, C KaKOIO
MOMEHTA BO3HUKJIM TAKME OCHOBAHHSI.

JUtst Toro yToObl pHU3HATh Opak HEAEHCTBUTENBHBIM B Poccum B cyneOHOM
nopsiiKe, HE0OXOAUMO I'PaMOTHO U MOTHBHPOBAHHO COCTaBUTh MCKOBOE 3asIBJICHUE,
U €CJIM UCK COOTBETCTBYET BCEM IPOIIECCYAbHBIM TPeOOBAaHUSAM, €r0 HY>KHO MOAATh
B CyJl Uepe3 Cy/1eOHYI0 KaHIIeISIPHIO.

CnenoBatenbHO, IPU PELIEHUN BONPOCA, KaK aHHYJIMPOBATh OpakK, Ba)KHO CO-
OMI01aTh MPEIYCMOTPEHHBIN 3aKOHOJATEILCTBOM MOPSAOK pa3pelleHus JaHHOW Ka-
TErOpUU CIIOPOB.

JIeMCTBYIOIIMM ~ 3aKOHOJATEIbCTBOM  HE  IPEAyCMOTPEH  KaKOH-JInOo

OCOOCHHBIN MOPSAIOK IS CIOPOB O HEJACHCTBUTENBHOCTH OpauHbIX COIO30B, U

20 Cewmeiinniii koxeke Poccniickoii dexepauuu ot 29.12.1995 Ne 223-d3 (pex. ot 03.08.2018)c.16. [DnexTpoHHEIH pecypc]: JoCTyI U3 crpas.-
npaBoBoi cucremsl «Koncynsrantllnocy.
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CJIEIOBATENIbHO JIeJla JaHHOM KaTeropuu paccMaTpuBalOTCI B cydax oOImiei
IOPUCIUKIMA B COOTBETCTBUU T'Pa’KIAHCKOIO IMPOLIECCYaTIbHOI0 3aKOHOAATENbCTBA.
Takum oOpa3oM, MpuU HAPYIIEHUH YCIOBUW, YCTAHOBJIEHHBIX 3aKOHOM IS
3aKJIIOUEHUs] OpavyHOro COI03a, JHII0, KOTOPOE MMEET AOCTATOYHbIE OCHOBAHUS CUH-
TaTh, YTO €r0 MpPaBa U UHTEPECHl HAPYIIEHBI, a TAKKE MOYKET JOKa3aTh 3TO, JOJHKHO
0o0palaTbCcsi HEMOCPEICTBEHHO B palloHHBIM (Topojackoi) cya. Ilpu stom kpome
OpavyHO-CEeMEMHOTO 3aKOHOJIaTEIbCTBA CIEeIyeT PYKOBOJICTBOBAThCS U
cooTBeTcTBYOIIMMHU TonokeHussMu [TIK P®. B 4acTHOCTHM, HYXHO YAEIUTH
BHUMaHUE TPeOOBAHUAM, KacatomuMcs (OPMbI U COJIEP>KaHUS NCKOBOTO 3asBJICHUSI.

CnenoBaTenbHO, HENCHCTBUTENBHOCTh Opaka — TOHATHE OYEHb EMKOE,
BBIXOJISIIEE 32 PAMKH MEpbl OTBETCTBEHHOCTH. ColepKaHHe HEAEHCTBUTEIBHOCTH
Opaka — 3TO HE TOJBKO MOCIEACTBUS €T0 HEIEHCTBUTEIBHOCTH, KOTOPBIE MOTYT OBITH
IIPE/ICTABIICHBI PA3HBIMHU IOPUANUYECKUMU KaTETOPUSIMH — IOpUIUYECKUd (HakT, Mepa
OTBETCTBEHHOCTH, CIIOCO0 3aIIUTHI ITPaB, HO U OCHOBaHUS HEJACHCTBUTEIBLHOCTH.

Bce nuia, obnagaronme npaBoM Ha OOpallieHue B CyJ C UCKOM O MPU3HAHUU
Opaka HEACHCTBUTEIbHBIM, IMOJEICHBl HAa HECKOJBKO TPYIN B 3aBUCUMOCTH OT
KpUTEpHEB KiacCUPUKALINU:

1) mo kpuTepuro HapylIEHUs IPaB BbIJIETEHBI: CYNpPYT, HE 3HABIIUA 00 OTCYT-
CTBUU JTOOPOBOJILHOTO COTJIAaCHsl JPYroro Cymnpyra, O HapylIeHUH 3alpeToB AJid 3a-
KITtoYeHus: Opaka, QUKTUBHOCTU Opaka, cokpbituu BUY-undexnuu, BeHepuueckon
00JIe3HM; CyNpyT MO MPEIbIIYIIeMYy HEPACTOPTHYTOMY Opaky; Apyrue Juia, mpasa
KOTOPBIX HAPYILEHBI 3aKIF0YEHUEM HEICHCTBUTEIBHOIO Opaka;

2) MO KPUTEPUIO HEAEECIIOCOOHOCTH U (MJIM) HETMOJIHOM J1eecrnocoOHOCTH: 3a-
KOHHBIE TPEACTABUTENIM HECOBEPUICHHOJETHErO0 CyNpyra; ONEKYH Cympyra,
MPU3HAHHOTO HEJIEECTIOCOOHBIM;

3) mo kputepuro MyOJUYHOTO MHTEpEca: OpraHbl ONEKU W TONEYUTENIbCTBA;
IIPOKYPOP.

HeoOxoaumo paznuyaTh MOCIEACTBHS 3aKIIOUEHUST HEJICHCTBUTENLHOTO Opaka
U MOcHeACTBUSL Opaka, MPU3HAHHOTO HENECUCTBUTENbHBIM. A TaK *e€ HE00XOIUMO

pa3nuuaTh JHI, COCTOAIIMX B HEACWCTBUTEIBHOM Opake, W JHUI, Opak KOTOPBIX
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NpU3HAH HEJAEHCTBUTENbHBIM. Jluma, cocrosmme B HEACHCTBUTEIHLHOM Opake, —
MHUMBIE CYNpYrd (MHUMBIM cynpyr). OOuH U3 HUX Wi 00a 3HAIOT O TOM, YTO
COCTOAT B HEJIEUCTBUTEIILHOM Opake, HO JI0 €ro OcrapuBaHUsi UMEET MECTO MHUMas,
JIO’KHAsi JCMCTBUTENIBHOCTh, T.€. OHM, CO3JAIOT JJISI BCEX JPYTrUX JIMI] BUIUMOCTH
JENUCTBUTENTHLHOCTH Opaka, MHUMOE TIpe/iCTaBlIeHne 0 Opake.

Takum 00pazoM, MpUYUHBI JUIsl IPU3HAHUS Opaka HEIEUCTBUTEIbHBIM MOTYT
OBITh CAMBIMHU Pa3HBIMH, U 9aCTO OBIBACT TaK, YTO HA MOMEHT OpaKOCOYETaHHS OHU
MOTYT OBbITh HeU3BeCTHbI. Hanpumep, cynpyru MoryT 100pOCOBECTHO 3a0J1yK1aThCs
OTHOCUTEITLHO OTCYTCTBUSA OJM3KOTO POACTBA IO OTHOMICHUIO K JAPYT JPYTYy.
Cornacho ct. 14 CK PO, B ciyuae 3akiroueHus OpayHOTO CO03a MEXAY OJM3KUMU
POJICTBEHHUKAMH OH MOKET OBbITh MPU3HAH HEIEUCTBUTEIbHBIM.

Bcex HI0AHCOB M HEOKHMJIAHHOCTEH, TPENOAHOCUMBIX KM3HEHHBIMH CUTYyallU-
SIMH, TIPEYCMOTPETH CIOXKHO. Jlena mo1o0Horo poja paccMaTpuBarOTCs B cyAax, Ie
U BBIHOCSITCSl PEIICHHUS O MPU3HAHUU OQUIMATIBHBIX COIO30B MEXIAY MYXUYUHOU U
KEHITTHOW HENIEWCTBUTEILHBIMHU, €CIM OCHOBAaHUS OKA3bIBAIOTCA JOCTATOYHO YOe-
JTUTEIIbHBIMH.

CornacHO HOpMaM CEMEHOT0 3aKOHOATENIbCTBA, €CIM OpaK yXKe pacTOprHyT,
TO MPU3HATH €r0 HEACHCTBUTEIBHBIM MOYKHO JIMIIb MPH HATUYNUUA YETKO ONPEIEIICH-
HBIX 3aKOHOM OCHOBaHMU. Hampumep, eciam oguH U3 CyNpyroB CKpPOET OT BTOPOTIO,
YTO HAXOAMJICS B Opake Ha MOMEHT 3aKJIFOUEHUSI BTOPOTO CEMEWHOTr0 COI03a.

2.2 TlocnencTBust NPpU3HAHUS OpaKa HelelCTBUTEIbHBIM

B poccuiickoM  3aKOHOJATENIBCTBE MOCIEACTBUS  HEACHCTBUTEIBLHOCTH
pa3IMyaloTCs MO IEeNW, KPYyry IJIMIl, OTpacieBod mnpuHajiexHocTd. [lo wnemu
BBIJICJIEHBI MEPHI 3alIUTHl U MEPbl OTBETCTBEHHOCTH, a 10 KPYTY JIUI] — IMOCIECACTBUS
HEJICHCTBUTEILHOCTH JJI1 JOOPOCOBECTHOTO M HEIOOPOCOBECTHOTO CYMPyTa; APYTHUX
JIML, BCTYNUBIIUX C HUMHU B TPAXKJIAHCKAE U CEMENHBIE MPABOBBIE OTHOLICHUS; pe-
O€HKa, pOAMBIIETOCS B HEIEWCTBUTEIILHOM OpaKe.

[To orpacneBoii mpUHAJIEKHOCTH MOKA3aHbI MOCIEICTBUS HENEHUCTBUTEIBHO-
CTH, IPEAYCMOTPEHHBIE POCCUNCKUM CEMENHBIM 3aKOHOAATEIBCTBOM, U MOCIIEICTBUS

HEJICCTBUTEIBHOCTH — MPEAYCMOTPEHHBIE TPAXKIAHCKUM 3aKOHOIATENBCTBOM PO.
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B cootBerctBum co cr. 30 CK P® mnocneacTBusiMu mnpusHaHUs Opaka
HEJEHCTBUTEIbHBIM PU3HAIOTCS:

1. Bpak, mpu3HaHHBIA CyIOM HENEUCTBUTEIbHBIM, HE IOPOXKIACT MPAB M
00s13aHHOCTEHN CynpyroB, 3a UCKIIOYEHHEM CIy4yaeB, YCTAHOBJIECHHBIX MyHKTaMu 4 U
5 ct. 30, npenycmotpeHHbix CK PO

2. K coBMecTHO mNpuOOpEeTEHHOMY JHIIAMH MMYLIECTBY, OpaKk KOTOPBIX
OpU3HaH HEACHCTBUTENbHBIM, mpumeHstorcs nonoxenus ['K PO o nomnesoit cob-
CTBEHHOCTH. bpauHblii 10roBOp, 3aKioueHHbIN cynpyramu (cratbu 40-42 CK P®),
INpU3HAETCAd HEACHCTBUTENbHBIM. O MOCHEACTBUSAX HENECUCTBUTEIIBHOCTU CHEIKH
oroBapuBatotcs cT. 167 'K PO.

3. Ilpu3Hanue Opaka HEJEHCTBUTEILHBIM HE BIUSET Ha MpaBa JIeTeH, COTJIACHO
n. 2 ct. 48 CK PO, ponuBIIHXCSA B TAKOM Opake eTH (WM B TEYEHUE TPEXCOT JHEH
CO JIHA MpU3HaHMS Opaka HeJIEUCTBUTEIbHBIM).

4. Tlpu BbIHECEHMHU pEIICHHsS O TMPU3HAHUM Opaka HEJEHCTBUTEIBHBIM CY[
BIIpAaBE IPU3HATH 3a CYNpPYroM, IpaBa KOTOPOrO HApyUIEHbI 3aKJIIOYEHUEM TaKOro
Opaka (10OpPOCOBECTHBIM CYIpPYroMm), MpPaBO Ha MOJy4eHHE OT APYroro Cyrnpyra
coaepxkanusi B coorBeTcTBUM cO cTaThsiMu 90 u 91 CK P®D, a B oTHOLIEHUH pa3iena
UMYIIIECTBA, TPUOOPETEHHOTO COBMECTHO 0 MOMEHTA NpHU3HaHus Opaka HelecCTBU-
TEJIbHBIM, BIIPABE MPUMEHUTD MOJIOKEHUS, YCTaHOBIECHHBIE cTaThsiMu 34, 38 u 39 CK
P®, a taxxe npu3HaTh JEHCTBUTEIbHBIM OpayHbIil JOrOBOP MOJTHOCTHIO WM YaCTHY-
HO.

JloOpocoBeCTHBIN CynpyT BIpaBe TPEOOBATh BO3ZMEIICHHUSI, TIPUIYUHEHHOTO €My
MaTE€pUaJIbHOIO M  MOPAJBHOIO BpeJa IO MpaBWiaM, MNPEAYCMOTPEHHBIM
IPAXKIAHCKUM 3aKOHOJIaTEIbCTBOM.

5.  JloOpocoBecTHbBIi ~ cympyr  BOpaBe Npu  Opu3HaHUM  Opaka
HEJICHCTBUTEIBHBIM COXPAHUTH (PaMUINIO, U30paHHYI0 UM TPU TOCYJApPCTBEHHOM
PETUCTPALMH 3aKII0YeHHs Opaka’!.

VY Heno0pOCOBECTHOTO CYyIpyra MOTYT BO3HUKHYTh aTMMEHTHasi 00sI3aHHOCTh

21 Cemeilinbiii konexe Poccuiickoii @enepamuu ot 29.12.1995 Ne 223-®3 (pea. or 03.08.2018) [Dnekrpounsiit pecype]: Hoctyn u3
crpas.- IpaBoBoi cucteMsl «KoncynpranTllmocy.
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B OTHOIIEHUH JOOPOCOBECTHOTO CYNpyra; 00s3aHHOCTh BO3MECTUTh MaTEpHAbHBIH
Y MOPaJIbHBIN BpE.

C TOuYKM 3peHMS 3aUIUTHl IIPaB — PACCMATPHUBAECTCS MPAaBO Ha BO3MELICHUE
MaTEepUaJIbHOIO M MOpPAJbHOTO Bpe€la, NpPaBO Ha COJAEpKaHUE, M Kak Mepa
OTBETCTBEHHOCTH HEJOOPOCOBECTHOI'O CYINpyra MOXET ObITh pacCMOTpeHa 00s3aH-
HOCTb BO3MECTUTh MaT€pUAIbHBIA U MOPAJIBHBIN BPE.

[Tpu3nanue Opaka HeIEWCTBUTEIBHBIM OTIMYAETCS OT Pa3BojAa, a UMEHHO — C
MOMEHTa €ro 3aKJIOUYEHHs] HEJIEUCTBUTEIbHBIN OpaK HE CO34A€T MPaBOBBIX MOCIEA-
CTBUH JIJISl €r0 YYaCTHHUKOB, T.€. HE TIOPOKIAET MPaB M 0053aHHOCTEH.

BaxHpIM MOMEHTOM TMpH MNPU3HAHUU Opaka HEIEHCTBUTEIBHBIM SIBISIETCS
3allATa [IpaB U UHTEPECOB HecoBepuleHHOJeTHUX. [IpaBa nerei, mosBUBIIMXCS Ha
CBET B TaKOM COK03€ WJIM POJMBILMXCA B TEUEHHE TPEXCOTIHEBHOI'O CPOKa CO JIHA
YCTaHOBJIEHUSI CYAOM (DaKTa €ro HEIAECHCTBUTENBbHOCTH, HE JIOJKHBI HapyLIaThCsl.
WHpIMU ci0BamMM, 3aKOHOJATENIBHO YCTAHOBJIEHO, YTO JE€TU OT Opaka, IPU3HAHHOIO
HEJCHCTBUTEIBHBIM, HE JOJDKHBI MPETepreBaTh KaKUX-THM00 HEONaronpusTHBIX MO-
CJIEICTBUM OTHOCUTEJILHO UX MPAaB U UHTEPECOB. 32 POAUTEISIMHA TAKUX ACTEU B MOJ-
HOM Mepe COXpaHSAITCA BCE POJAUTEIbCKUE OOA3aHHOCTH, B TOM YHUCJE IO
COJIEPKAHUIO JETEH, X BOCIIUTAHUIO, YIUIATE AIMMEHTOB.

[Ipu paccMOoTpeHUM CyJaMu HCKOB O INpHU3HaHUM Opaka HEeIAeHCTBUTEIbHBIM
BaKHYIO POJIb UMEET U CIIOKUBLIASICSA B JAHHON KaTEropuu Jiea cyAeOHas MpaKkTHKa.
B yacTtHOCTH, NIpU pacCMOTPEHUU NAHHOW KATETOPHUH JEN CYyAbl PYKOBOJCTBYIOTCS
noJiokeHusiMu noctanosiieHus [lnenyma Bepxosroro cyga P® ot 05.11.1998 Ne 15
«O IpUMEHEHUH CyJaMU 3aKOHOAATENIbCTBA TP PACCMOTPEHHUHU JAEII O PACTOPKEHHUH
Opaka». Hemanble TpyIHOCTH BBI3BIBA€T BOIIPOC JIOKa3bIBaHUSA LEIHU CO3/aHUSA
(UKTUBHBIX CO030B. CIIOKMBIIASCS MPAKTUKA MIPU Pa3PEIICHUN TaKUX CIIOPOB IMOKA-
3BIBAET, UTO B JieJaX O (PUKTUBHBIX Opakax CyAbsiM HEOOXOAMMO HE MPOCTO BBISICHSTH
T€ NPUUYMHBI, KOTOPbIE MOOYIUIN CO3/1aTh TAKOM COI03, HO U YCTaHABIINBATbH, KAKUE Y
Ka)KI0Tr0 U3 Mapbl ObUIM HAMEPEHHsI OTHOCUTEIBHO CO3/IaHUS CEMBH.

Eciu cyn BbIHECET MOJIOKUTENBHOE PEIIEHUE W MPU3HACT Opak HENCHCTBU-

TCJIBHBIM, TO CIIYCTA TpW AHA C MOMCHTA BCTYIUICHUS PCHICHUA B CHUIIY MOKHO
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otnpaiaThes B 3AI'C, rie 3anucu 00 oUIUaIbHBIX OTHOIICHHSIX OyIyT aHHYJIHPO-
BaHbI, IPUUYEM COI03 OYAET CUMTATHCA HEJACHCTBUTENBHBIM C JAAThl €r0 3aKIIOYCHHUS.
[IpaBoBass mojoIieka MaHHOTO CYJEeOHOrO pelleHHs TakoBa: BCE TMpaBa H
00513aHHOCTH OBIBIIMX CYIIPYTOB CUUTAIOTCSI HEMPABOMEPHBIMH, UX OOJIBIIE HET.

B oTHomeHun umyiecTa aeyno OOCTOMT Tak >ke: OOIIero HUYEero HeT, KTO
npuoOpeTan, Kakue 1IEeHHOCTU, HEJBUKHUMOCTD, JIOObIE MPEIMEThI, COCTABIISIONINE
UMYIIECTBO, OTHBIHE MPUHAAJICKAT TOMY, 32 UYbH CPEACTBA OHHU OBLTU KYTIJICHBI.

Bo3MokeH BapuaHT, YTO HAKUTOE B Mepuoj OQUIMATBHBIX OTHOLIEHUH CYI
COUTET OOIIMM, HO 3TO HE KacaeTcs JOJTOB — TPEOOBATh BO3ZMELIEHHS I0JITOB OHOTO
U3 YEThI 32 CUET UMYIIECTBA IPYTOro 3aMpenieHo.

[Ipu Hamuuuu OpayHOroO J1OroBOpa, MOCJE CyJla OH CTAaHOBHUTCS HENEHCTBU-
TEJIbHBIM, HO B UCKITIOYUTENBHBIX CIy4asiX BO3MOXKHO MPU3HAHUE €TO JCHCTBYIOIINM
YaCTUYHO WUJIM B TIOJIHOM Mepe (€CiIM UMEET MECTO YIIEMJIEHUE HHTEPECOB OJJHOTO U3
YETHI).

B oTHomeHus ¢ 4yeToil MOTYT OBITh BOBJIEUEHBI COBEPIICHHO MOCTOPOHHHE
JIOJIM U OpraHu3aliii, HHTEPEChl KOTOPhIX HE JOJKHBI MOCTPAAaTh OT PE3yIbTaTOB
aHHyJIHpoBaHUs Opaka. ToT u3 cympyros, Koro oOManynu npu 0GOpMIIEHHH OTHO-
HIEHUH, SBIIsIETCA J0OPOCOBECTHBIM U MOJKET MOIBITATHCS BO3MECTUTh MOPAIbHBINA U
MaTepHalbHbIA yliepd OT mociencTBUi Takoro coro3a. IloctpagaBmmii, oT oOmMaHa
OBIBLIMI CynpyT TakXe UMEET MpPaBo MOJaTh B CyJ Ha aJJUMEHTHI Ha CBOE COAEpKa-
HUE.

B cnyuae, ecnu BHauyane Opak ObL1 (PMKTUBHBIM, a TIOTOM MEPEPOC B HACTOSI-
Ui, TO CyJ He Oy/IeT MMETh OCHOBAHUI MPU3HATH TAaKOH COI03 HEACHCTBUTEIHHBIM
(m7st pa3pbiBa OTHOIIEHHM B 3TOM Cily4ae MPUMEHUM TOJIBKO Pa3BOJ).

Takum o0pazom, wucxoms w3 mnonoxennit CK PO, MoXHO BbBIIETUTH
ClienyIolre MpaBoBbIe MOCIEACTBUS IPU3HAHUA OpaKa HEeACHCTBUTEIbHBIM:

1) yTpauuBaeTcsi MpaBO Ha MOJYyYEHUE COJAEPKAHMS OT CYINpyra, a TakxkKe
NEHCUOHHBIX BBIMIAT, HA3HAYa€MbIX BBUY MMOTEPU KOPMUJIIBIIA;

2) OpauHbIif JOTOBOP YTPAYUBAET CUITY;

3) TepseTcs mpaBo Ha HACIEACTBO MOCJIE CMEPTU BTOPOTO CYyNpPyra;
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4) cynpyram BO3BpaIaroTcs 100padnbie pamunmm,

5) yTpaunBaeTcs NpaBo Ha UCIOJIB30BAHUE KWIIUIOIAU APYTrOTO CyNpyra;

6) npu3HaeTCsl HEACHCTBYIOIIMM PEXUM COBMECTHON COOCTBEHHOCTU MykKa U
YKEHBI.

IIpaBa nerer, HAXUTBIX BO BpPEMs NMPU3HAHHOIO B JAIBHEUIIEM HEICHCTBU-
TeJIbHBIM Opaka, He MOT'YT OBITh OI'PAaHUYEHBI U B OTHOIIEHUH HUX JIEUCTBYIOT O0IIHE
npaBuia CK PO. Pogutenu peGénka, mycTh Jaxke X Opak v MpHU3HAH Yepe3 Cy.l He-
NENUCTBUTEIBHBIM, HECYT O0S3aHHOCTH IO COJEPKAHUIO U BOCHHUTAHUS JI€TEH, B TOM
YHUCJIe U 005I3aHHOCTH TI0 YIIaTe aITMMEHTOB.

2.3 OcymecTBjIeHHE NIPAB M UCHOJHEHNE 00A3aHHOCTEH T0OPOCOBECTHBIM
U HeI00POCOBECTHBIM CYNIPYIOM

O0s13aTeTbHOCTh HACTYIUICHHUS TOCIEICTBHI HEACHCTBUTEILHOCTH OpavyHOTO
cor03a He sBJsieTcs 0e3yciioBHOM. [IperycMOTpeHbl U UCKITIOUEHUSI, TPUMEHSIEMBIE B
psane oOcrosTenbcTB. Tak, Cyll MOXKET OCTaBUTh OpauyHyl0 (aMUIIUIO, COXPaHUTh
ATMMEHTHBIC 0053aTeNIbCTBA, a TAKKE OCTABUTH B CHJIE PEXKHUM OOIIEH COBMECTHOM
cOOCTBEHHOCTH 3a JO0OpPOCOBECTHBIM CYNpPyroM. B cooTBeTCTBHM € MpaBOBOM
no3uiieii BepxoBHoro Cyaa P®, uznoxenHoi B m. 1 mocranoBienus Ilnenyma
BepxoBuoro Cyna P® ot 23.06.2015 Ne 25 «O npumMeHEHUU CylamMu HEKOTOPBIX
nojoxkeHut pasnena 1 gactu 1 I'paxnanckoro koaekca Poccuiickoir denepannmny
OTICHWBAsI JIEHCTBUSI CTOPOH KaK JOOPOCOBECTHBIC MM HEAOOPOCOBECTHHIE, CIICTYET
UCXOJIUTh U3 MOBEACHUS, OKUAAEMOT0 OT JIF0OOr0 y4aCTHHUKA IPakIaHCKOro 00opo-
Ta, YYWATHIBAIOUIETO IIpaBa W  3aKOHHBIE HMHTEPECHl  JIPYroMl  CTOPOHHI,
COJICHCTBYIOIIETO €, B TOM YHCIIE B MOJTYYCHHUH HEOOX0IMMOM HH(pOpMAaLIHH.

[ToBenenue ogHONM M3 CTOPOH MOKET OBITh MPU3HAHO HETOOPOCOBECTHHIM HE
TOJIBKO TPHU HATUYUU OOOCHOBAaHHOTO 3asBICHHS JAPYrOd CTOPOHBI, HO W TIO
WHULIMATUBE CyJla, €CJIM YCMAaTPUBAECTCS OYEBUJIHOE OTKJIOHEHHE JCHCTBUI
YYaCTHHUKA IPa)JIaHCKOTO 000poTa OT JOOPOCOBECTHOTO MOBeeHUs. B 3TOM cityyae
CyJl IPY PACCMOTPEHUH JIeTIa BEIHOCHUT Ha O0CYKIeHNE 00CTOATEIhCTBA, SBHO CBUJIC-
TEJIBCTBYIOUIUE O TAKOM HEJOOPOCOBECTHOM IOBEJICHUH, JJaXKE €CJIU CTOPOHBI HA HUX

He cchutaniuch (cT. 56 I'paxaaHckoro npoueccyaibHoro kojekca Poccutickoit @ene-
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parun)??,

Ecnu Oyner ycTaHOBIEHO HEIOOpPOCOBECTHOE MOBEAEHUE OJHOM M3 CTOPOH,
Cyll B 3aBUCMMOCTH OT OOCTOSITENLCTB JIeJla U C YYETOM XapakTepa U IMOCIeICTBHIM
TAKOro MOBEJACHMS OTKA3bIBAET B 3AIUTE MPUHAIJIEKAIIETO €l mpaBa IMOJHOCTHIO
WIM 4YacTUYHO, a TaKXe TMPUMEHSIET HHbIE MEpbl, O0ECHNEeUYMBAIOIINE 3aLUTY
UHTEPECOB JOOPOCOBECTHOM CTOPOHBI WJIM TPETHUX JIUI OT HET0OPOCOBECTHOTO
noBesieHus: aApyroil ctoponsl (m. 2 ct. 10 'K P®), nanpumep, npusHaeT yClOBHE,
KOTOpPOMY HEA0OPOCOBECTHO BOCHPEMSATCTBOBANA WJIM COACHCTBOBAja 3Ta CTOPOHA
COOTBETCTBEHHO HACTyNUBIIMM WM HeHacTynuBluM (1. 3 cT. 157 'K P®); yka3bl-
Ba€T, YTO 3asBJICHUE TAKOM CTOPOHBI O HEIEHCTBUTEIHOCTH CIEJIKA HE HMEET
npaBoBoro 3Hadenus (1. 5 cr. 166 'K PD)?,

B cootBerctBum u. 3 cr. 17 Koncturynuu P® ycTaHOBIIEHO, UTO OCYIIECTBIIE-
HUE MpaB U CBOOO/I YEJIOBEKa U IpakJIaHMHA HE JOJHKHO HApYIIATh MpaBa U CBOOOIbI
apyrux man’,

[Io cMmbICily BBINIENPUBENCHHBIX HOPM, JOOPOCOBECTHBIM ITOBEJECHUEM
SBJIIETCS] TOBEJECHUE, OXHUIAeMOe OT JI00OT0 y4acTHHKA TpayKIaHCKOro o0opoTa,
YUHTBHIBAIOIIETO MpaBa M 3aKOHHBIE MHTEPECHI IPYroil CTOPOHBI, CONECUCTBYIOIIETO
€il, B TOM YHUCJI€ B MOJYy4YEHUHU HEOOXOAMMON HH(POPMALIUH.

[Io cBoeil mpaBoBOM mpuUpOAE 3JIOYNOTpPEOJCHHE TPaBOM  SIBISIETCS
HapylleHueM 3ampera, ycraHoBieHHoro B cr. 10 I'K P®, B cBs3u, ¢ uem
37I0yNnOTpeOJieHHe TMpaBoM, JOMYHIEHHOE TMpPU COBEPUICHUH CHAEJIOK, BIEYET
HUYTOXHOCTh 3TUX CJIEJIOK, KaK HE COOTBETCTBYIOIUX 3aKoHY (¢T.10 u 168 I'K PD).
Ecin oOparutecs k¥ CK P®, B HEM mnoHsTHE «I00pPOCOBECTHBIN» CYHpPyT
ucrosb3yercs B cT. 30 0 mOC/IeCTBUSX TPU3HAHUS HEIEHCTBUTENLHBIM Opaka.

OpHako 3TO HE 03HAYAET, YTO CEMEWHOE 3aKOHOIaTeIbCTBO OOJIBIIIE HE OLICHU-

BacT ,Z[CﬁCTBPI?I Y4aCTHHUKOB HpaBOOTHOI_HCHI/Iﬁ C TOYKH 3pCHHUIA I[O6POCOBCCTHOCTI/I.

22 TpakIaHCKUH TIpoLecCyabHbIil Kogeke Poceuiickoit ®eneparmu ot 14.11.2002 Ne 138-®3 (pex. ot 03.08.2018) [DneKTpoHHBIH
pecypc]:[Joctyn u3 cpas.- npaBoBoii cuctemsl «Koncynprantllnrocy.

23 Tpaknanckuii koneke Poccuiickoit ®enepanun (dacts nepsas) or 30.11.1994 Ne 51-®3 (pex. or 03.08.2018) [DnekrpoHHsbiii
pecypc]: Hdoctyn u3 crpas.- npaBoBoil cuctemsl «Koncynprantllimtocy.

24 Koncrutyuus Poccuiickoit ®eneparmu (pea. or 21.07.2014 Ne 11-®K3) [Dnekrponnusiii pecype]: JocTyn U3 crpas.- npaBoBoii
cucremsl «Koncynsrantllnocy.
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Tak, B cratbsix 65, 96, 97, 127, 153 CK P® ucnonb3yercs TEPMHUH «HAJJIEHKAIIEE
BBITMIOJIHEHHE 00sI3aHHOCTEN» (POAUTENSIMU, BOCIUTAHHUKAMHU, MaJ4epHUIIaMU U Ta-
CBIHKAMH, OTIEKYHaMHU (TIOMEYUTENSAMH )%,

Ha mam B3mmsig Hajuiekaliee IOBeICHHE (MCIIOTHEHHE OO0S3aHHOCTEH) 3TO
100pOCOBECTHOE, 0KUJIAEMOE, OCHOBAHHOE Ha 3aKOHE IMOBEJEHUE, a €r0 aHTUIIO0M
SBJISIETCS] IPOTUBOIPABHOE MOBEICHUE WJIH 3710YNOTPEOICHUE MPABOM.

VYuuThiBas TMYHOCTHBIN XapakTep OpauyHbIX OTHOLIEHUM, CEMEWHOE MPaBO HE
YCTAaHABJIMBAECT MEXAHU3Mbl [PABOBOTO PETYIUPOBAHUA Ui MHOTHX JIMYHBIX
OoTHOIlIeHUH cynpyroB. B To ke Bpemsi CeMeiinbiii kojekc PD 3akpennsier JTUYHbIE
npaBa U 0053aHHOCTH CYNPYTOB, MPUHAATEKAIUE UM Kak rpaxkaanam P®. Ceroans
HEJICHCTBUTEIBLHOCTh Opaka Kak Mepa OTBETCTBEHHOCTH B BHJI€ MPUMEHEHHUS CYIAOM
MEp TNPUHYKACHHS, JOMOJHUTEIPHOTO OOpEMEHEHHUs, OrpaHWYEHHUs TpaB
HEJJOOPOCOBECTHOIO CYINpyra W JPYrux JHI, MNPEeTyCMOTPEHHBIX CEMEHHBIM MU
IPaKIAHCKMM 3aKOHOJATENLCTBOMS.

HeneiictButrensHOCTh Opaka Kak Mepa OTpaHUYEHUS] CEMEWHBIX IMpaB Mpe-
CTaBJICHA B BHJIE€ MOCIEACTBUMN 3aKIIIOUCHUS HEJAEHCTBUTEILHOTO OpaKka v B BUJE TO-
CIEACTBUM HENEHUCTBUTEIBHOCTH — MEpP OrPaHUYEHHUs CEMEWHBIX IPaB MHHMOIO,
HEJI00pPOCOBECTHOTO Cynpyra (Cynpyros).

B nepuop Opaka cynpyru BCTynaroT B pa3HOOOpa3HbI€ MPABOBLIE OTHOIICHUS
MEXTy COOOM:

— B OTHOILIEHHS C POJAMBUIMMUCS JAETbMHU, NPUHIATBIMU B CEMBIO B Kaue€CTBE
YCBIHOBJIEHHBIX, MO/ ONEKY (MOMEYNUTEIbCTBO), MPUEMHBIMU AETHMHU IO JOTOBOPY O
IIPUEMHON CEMBE;

— B OTHOWIEGHHS C KpeauTopamMd U JOJDKHHMKAaMM IO CBOMM U
HECOBEPIICHHOJIETHUX JIeTEH 1I0TOBOPHBIM, BHEIOTOBOPHBIM 00S13aTEIbCTBAM;

— B OTHOUIEHUS C HACJIETHUKAMH B CIIy4ae CMEPTH OJHOTO U3 HUX;

— B OTHOLICHHUA 110 IOBOAY YUACTHA B ACATCIIBHOCTU XO03SIICTBEHHBIX O6HICCTB

25 Cemelinbiii kozieke Poccuiickoit @epepaimu ot 29.12.1995 Ne 223-@3 (pen. or 03.08.2018) [Dnekrponnsiii pecypce]:docrym u3
crpas.- IpaBoBoi cucteMsl «KoHcynpranTllmocy.
26 Tllanamos B.A. JIoGpOCOBECTHOCTD M 3JI0YIOTPEOIECHHE IPABOM CYIPYTOB IIPH pasjieiie o0uero uMyniecTsa // Monoiol y4eHbIi.
2018. Ne 2. C. 29.
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Y X034 CTBEHHBIX TOBAPHUIIIECTB, APYTUX IOPUINIECKUX JIHII;

— B OTHOILEHUS C IIyOJMYHBIMU 0Opa30BaHUAMHE .

OTO JaneKko He MOJHBIA MEepeYeHb BO3MOXHBIX IOPUAMYECKHUX CBSI3E€H JIHIL,
COCTOSIIIUX B «HEACHCTBUTETbHOM» Opake. Takoil Opak MOXKeT JeiCTBOBATH
IOKU3HEHHO M OCTAaThCs MPaBOMEPHBIM IOPUAMUYECKUM (PAKTOM, a MOXKET IPOAOJI-
KaTbCsl  ONpPENENCHHBIH NEpHOJ BpPEMEHH, JO BO3HHUKHOBEHHS CIOpa O
JEHUCTBUTENFHOCTU U TIPU3HAHUS €70 CY/IOM HEJIeHCTBUTEIbHBIM.

OTtmeTnM, 4YTO JEHCTBUE Takoro Opaka MOpPOKJAET MHOMXKECTBO HE TOJIBKO
UHBIX MPABOBBIX CBSI3eH, HO M IOPUAMYECKUX (PAKTOB, IOPUAMUYECKH 3HAYMMBIX 00-
CTOATENLCTB. beccrnopHo, nmepuo AeHCTBUS TaKOTO Opaka OrnpenessieT U KOJTUYECTBO
IIPABOBBIX CBA3€HM, M KOJMYECTBO IOPUAMYECKHUX (PAKTOB, HHBIX OOCTOSTENILCTB
IPaBOBOTO XapakTepas.

Oba cymnpyra, OIMH U3 HUX, APYTHUE JIMLA MOTYT ObITh OCBEIOMJIEHBI O HEJEH-
CTBUTEJIBHOM Opake, a MOTYT U HE 3HaTh 00 3TOM, UYTO TaKXe ONPEIEINIeT UX MPaBo-
BOIl cTaryc, cnenu(uky mpaBOBBIX CBS3EH, IOPUANYECKUX (DAKTOB, MHBIX MPABOBBIX
siBlieHUi. Ecnu B mepBOM cilyyae KpUTEpUEM SIBIIETCS MPOJOJKUTEIBbHOCTh Opaka,
TO BO BTOPOM — JJOOPOCOBECTHOCTH TUOO HEAOOPOCOBECTHOCTD JIUIIA.

[IpaBa nu1, OKa3aBIIMXCS NMPUYACTHBIMM K TakoMy Opaky, MOIYT OBbITb HE
CBsI3aHbl C yKa3aHHbIMM Kpurepusmu. Hampumep, peOEHOK, pOAMBIIMNCA B TaKOM
Opaxke, ctan npuunHUTENEM Bpeaa. OCHOBaHHWEM OTHOUICHUH MEXIY KpeIuTOpaMu U
€ro pOAMUTENSIMU SIBJISIIOTCS. MHBIE [IPABOBBIC SIBJICHUS: NOBEIEHNE PeOEHKA, MOBEE-
Hue poauTtesieid peO€uka. Cynpyru NpUHSUIM B CEMBIO PEOEHKA, 3aKIIFOUNIIU TOTOBOP
HaiiMa Kwioro nomemieHus. OCHOBaHUSMU TNPABOOTHOIIEHUN MEXKAY MNPUHSATHIM
peOEHKOM UM Cylpyramy, MexAy HallMoJaTeslleM U HaHMMAaTelaeM (WIEHaMH €ro
CEMbH) CTall IOpUANYECKHE (PaKThl, HE OTHOCAIIMECS K YKa3aHHBIM BbILIE O0CTOS-
TEIbCTBAM.

Cneunduky 5THUX MPABOBBIX CBA3€H, OCOOCHHOCTH OCYILECTBIICHUS IIpasB,

27 Jlametikuna E.YO. TIpo6ieMbl mpaBoBoro perynupoBanus dakruueckux 6paunsix otaowmenuii / E.JO. Jlamelikuna // Cemelinoe u
skumiHoe npaso. 2016. Ne 6. C. 79.

28 1llanamor B.A. JIoGpOCOBECTHOCTD M 3JI0YIOTPEOIEHHE IPABOM CYIPYTOB IIPH pasjieiie o0uero uMyniecTsa // Monoiol y4eHbii.
2018. Ne 2. C. 37.
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UCIIOJTHEHUST OOS3aHHOCTEH, OCOOEHHOCTH IOPUINYECKUX (PAKTOB, OCOOEHHOCTH
MHBIX MPABOBBIX SBJICHUI TPeOyeT MPUCTAIILHOTO U3yUEHUSI.

[IpaBOBbIE OTHOIIEHHS] MOTYT BOSHUKHYTh, TAKHUE KAK:

1) wMylIecTBEHHbIE W JIMYHBIE HEUMYIECTBCHHBIC OTHOIICHUS MEXKIY
cynpyramu; oTHomeHus mexay cynpyramu u O3AI'C;

2) OTHOILIEHUS MEX]Ly CYIIPYyraMu U UX pPOJCTBEHHUKAMU;

3) OTHOIIEHHUS MEXIY CYIpyraMH U OBIBIIUMH CYHNpPYyraMH, WIH CyNPyroM IO
IpeabIayIeMy HEPACTOPTHYTOMY Opakxy;

4) OTHOLIEHUS MEXAYy CYNpyroM U peOEHKOM Jpyroro cympyra ot
peapIayIero Opaka;

5) OTHOIIEHUS MEXIY CYNpPyroM M IOPUAMYECKUM JHUIIOM, YYaCTHUKOM KOTO-
pOTro SIBIISIETCS APYTOM CYIpPYT;

6) OTHOIIEHUS MEXIAY CYIIPYTOM U IMOJIy4aTesieM PEeHTHI MO ACHCTBYIOIIEMY Ha
nepuoJi Opaka I0roBOpY PEHTHI, JOHKHUKOM MO KOTOPOMY SIBIISIETCS IPYroM CynpyT,
u apyroe?’.

OpHu U3 3TUX NPABOOTHOIIEHUH (CYOBEKTHBIM COCTaB, COAEpIKAHUE) ONpe/e-
JISIFOTCSL TOJIBKO 3aKJIIOUeHHEeM Opaka; Ipyrue — BIEKYT U3MEHEHHE CyOBEKTHOTO CO-
CTaBa, COJIEPXKAHUS YXKE CYUIECTBYIOUIMX OTHOILECHUM, B KOTOPBIX COCTOSI 10 Opaka
OJIMH W3 CYIPYroB; TPEThM — HE OKAa3bIBAIOT IIPAaBOBOTO BO3JEUCTBHUS Ha
CYILIECTBOBABLINE 10 Opaka OTHOLIEHHs ..

OpnHu OTHOILIEHHUSI, BO3HUKAIOLIUE B CBS3U C 3aKJIIOUEHHEM Opaka, MOTYT ObITh
IPOM3BOIHBIMHU, 3aBUCUMBIMU OT Opaka, APyrue — caMOCTOSITENbHBIMUA. 3aBUCUMBIE
OTHOIICHUA: POXKICHHE peOEHKa, JMYHbIE HEUMYILECTBEHHBIE OTHOLICHHS MEXKIY
cynpyramu, otHomieHuss ¢ O3AI'C u ap.; caMOCTOSITeNIbHbIE OTHOILIEHUS: TOTOBOP
HaiiMa, TOrOBOP PEHTHI, MPUUMHEHHUE Bpea peOCHKOM U Jp.

Cneunduka OCylECTBIEHUS TMpaB M HMCIHOJHEHUS OO0S3aHHOCTEH COCTOUT B

Hanu4uuu oOpeMeHeHui npu peannzanuu. Ha coBepiiienue caenku, mojajiexanieit pe-

2 Tapycuna H.H. Cemelinoe npaBo: O4epKH W3 KIacCHKM M MojepHa. Monorpadus / non pen. H.H. Tapycunoii. — SIpocnasis :
SpI'Y, 2015. C. 104.
30 Xonomununa 10.0. HepelicTeurensnocts Gpaxa B Poccuiickoii ®eneparmn / F0.0 Xomoawnmuua / Hayuroe coo6ImiecTso
crynentoB XXI cronerus. ['ymanurapusre Hayku: c0. cr. mo Mar. XXXVI mexayHap. cryn. Hayd.-npakT. koHO. Ne 9(36). URL:
http://sibac.info/archive/guman/9(36).pdf (nara obpamenus: 21.10.2018)
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TUCTpaIy, He0OXOAMMO HOTapuaabHOEe coryacue apyroro cynpyra (ct. 35 CK PO);
3allpeT Ha MPeabsBICHUE UCKA O PACTOPXKEHUHU Opaka B Mepuoi 0EpeMEHHOCTH KEHbBI
U B TEUEHHE roja nocie poxacHus peoerka (ct. 17 CK P®D).

B cootrBerctBum co cr. 30 CK P® npu BbIHECEHHHM pELIEHUS O NPHU3HAHUU
Opaka HEIEHCTBUTENIBHBIM CyJl BIpPaBE MPU3HATH 3a CYNPYroMm, IpaBa KOTOPOIO
HapyLIEHbl 3aKJIIOYEHUEM Takoro Opaka (I0OpOCOBECTHBIM CYNpPYyrom), MpaBo Ha
NOJIyYeHHE OT APYIroro Cynpyra cojaepxanus B cooTBeTcTBUU co CcT. 90-91 CK PO®.
B oTHOmeHun pazgena UMyILIECTBA, NPUOOPETEHHOTO COBMECTHO 1O MOMEHTA
npu3HaHus Opaka HeJEeHCTBUTEIbHBIM, BIPAaBEe MPUMEHUTH MOJIOKEHUS, YCTAHOBJICH-
Heie CcT. 34, 38, 39 CK P®, a taxke nmpusHaTh ACHCTBUTEIHHBIM OpadHBIA TOTOBOP
IOJIHOCTBIO MJIM 4acTH4YHO. JIoOpOCOBECTHBIN Cynpyr BIpaBe TpeOOBAaTh BO3MELIeE-
HUS, MPUYUHEHHOTO €My MaTepHallbHOTO M MOpPAJIbHOIO Bpena IO IpaBUiIaM,
TIPELYCMOTPEHHBIM TPAKIAHCKUM 3aKOHOIAaTENBLCTBOM? !,

OTmeTHM, 4TO IpPHU NPUMEHEHUHU YKA3aHHBIX 3aKOHOIOJIOKEHMH BO3ZHUKAIOT
HESICHOCTH, TMOMJEKAIUE UCCIECJOBAHUIO C LEJIbI0 HUX yCTpaHeHHs, T.K.
€IMHCTBEHHBIM KPUTEPUEM OIpEeAENIeHUs] JO0OPOCOBECTHOCTH CYHpyra sIBISIETCA
HapylICHUE €ro MpaB 3aKJIIOUYEHUEM HeAeHCTBUTENbHOro Opaka. Takoe mpaBuio
OCJIOKHSIET IPoOJIeMy NIPU3HAHUS OJTHOTO U3 CYIPYTOB JOOPOCOBECTHBIM.

B nureparype no cemeiiHOMy IpaBy Ha 3TO OOCTOSATENBCTBO YyXkKe 00palagoch
BHUMaHue. Tak, mo MHeHuto mnpodeccopa A.M. HeuaeBoil, onpeneneHue
NO0OPOCOBECTHOCTH IO CEMEWHOMY NpPaBy HE OXBATHIBAET BCEX MPU3HAKOB, B YUCIE
KOTOPBIX, IPEXK/IE BCETO, HE3HAHKE CYNPYTa, YTO €ro 0OMaHBIBAIOT 2,

[TomyuyaeTrcsi, YTO TMOJOXKEHHUSI CEMEHHOro 3aKOHOJATENbCTBA OTHOCHTEIHHO
NO0OPOCOBECTHOCTH CYNpyra MOAJIEkKAT YTOUHEHHUIO C LEIbI0 €IMHOOOpPa3HOro mpu-
MeHeHUs. TpyAHOCTH B OMpelNeleHHH JT0OPOCOBECTHOCTH CYIpyra BO3HUKAIOT Y
NPABONPUMEHUTENIEN 10 HACTOSIIETO BPEMEHU >

1) HesicHO, BCSIKUW JTU HEJEHCTBUTENBHBIN Opak BiedeT HAPYIICHUs MpaB OJl-

31 Cemeiinbiii komekce Poccuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. ot 03.08.2018) [Dnexrponnsiii pecypc]: Jdoctyn u3
crpas.- paBoBoi cucteMmsl «Koncynprantllmrocy.
32 Hewaea A.M. Cemeiinoe npaso / mox pen. A.M. Heuaesoii. — M. : IOpucrs, 2015. C. 133.
33 Pasuesa JI.b. Ilpusnanue Opaka HEIEHCTBUTENLHBIM KaK Mepa CeMEHHO-NpaBoBol oreerctBennoctd / JI.B. Pasuesa //
Anpo6oarust. 2016. Ne 4. C. 102.

33



HOT'O U3 CYypPYIrOB;

2) HapyIIeHne KaKuX UMEHHO MPaB BO3MOKHBIM HEACHCTBUTEIHHBIM OPaKkoM;

3) kakue jaelcTBUS (MpaBOMEpHBbIE, HEMPABOMEPHbIE) MOTYT IOBJIEYb
HapyllIeHUe IpaB Cynpyra;

4) ropuaMYECKU 3HAYUMBIM SIBJISIETCS MOBEICHHE CYIIpYyTa JI0 3aKJII0UEeHHs Opa-
Ka, BO BpeMsI 3aKJIIOYEHUS U B IEPUO]] COCTOSIHUS B TAKOM Opake;

5) momyiexkuT U yuéTy moBeAeHUE JOOPOCOBECTHOTO CYIpyra, 000UX Cympy-
TOB M MOXET JIM 3TO CKa3aThCsl HA UCXO/IE JIeTIa;

6) BO3MOHO JIM MPU ONPEICICHUHN JOOPOCOBECTHOCTH MIPUMEHEHUE KPUTEPH-
€B, IPEAYCMOTPEHHBIX IPAXKITAHCKUM 3aKOHOIATEIILCTBOM;

7) BO3MOKHO JIM IPUMEHEHHUE APYTUX CIIOCOOOB 3aIUTHI MIOMUMO YKa3aHHBIX
B cT. 30 CK PO.

CrnenoBaTenbHO, Opak MOXKET ObITh MPU3HAH HEJEHCTBUTEIBHBIM (KaK MbI OT-
MeYalu paHee) NMPU HApYLIEHWU YCIOBUU M MPENSTCTBUM, MPETyCMOTPEHHBIX CT.
12-14 u . 3 ct. 15 CK P®. B Takux ciydasx MOXHO JIM IPYroro cynpyra npu3HaTh
nobpocoBecTHbIM? ToJikyst OykBanbHO TipaBuiio, uznoxeHHoe B ¢T. 30 CK PO, Bcs-
KU HEJIEUCTBUTENIbHBIA Opak BICUYET HAPYUIEHUE IpaB JIPYroro Cympyra, clieaoBa-
TEJIbHO, OH MpHU3HaeTcs O00pocoBecTHbIM. BmecTte ¢ Tem, Haao mojararb, 4TO
HEJIeWCTBUTEIbHBIN Opak Mo mpuU4MHaM, Ha3BaHHBIM B CT. 12-14 u n. 3 cT. 15 CK
P®, moxer ObITh MpU3HAH CYyJAOM HEAOCTATOYHBIM OCHOBAHHMEM IS OTHECCHHS
CYNPYTOB K KaTEropuu A00POCOBECTHBIX JIUII.

AKTyanpHa CEeTroaHs MpoOsiemMa 3aluThl MPaB OBIBIIETO TOOPOCOBECTHOTO CY-
npyra u ero HacjaeaHukoB. Bo-mepBrix, B cT. 30 CK P® BooOI1e He cka3aHO O ObIB-
meM 100pOCOBECTHOM Cympyre>*,

Bo-BTOpBIX, HE BCAKUN HENEUCTBUTENBHBIN Opak Mocjiae ero pacTOPKEHHUs MO-
)KeT ObITh npu3HaH HeaehcTBuTenbHbIM. CormacHo c1. 29 CK P® nocne
pacTOpKEHUsI HEJIEUCTBUTEILHBIM MOKET OBITh NMPU3HAH JIMIIL OpaK, 3aKJIIOUEHHbIN

C HApymICHUECM CTCIICHU POACTBA U 3alIpeTa AJIA JIMIL, YK€ COCTOAIMUX B 3apCTUCTPU-

34 Cemettnbiit koneke Pocceuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. or 03.08.2018) [Dnekrponusiii pecype]: Hoctyn us
crpas.- IpaBoBoi cucteMsl «KoncynpranTIlnocy.
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poBaHHOM Opake. ClieoBaTeNbHO, BO BCEX APYTHX CIydasX HEIEHCTBUTEIbHOCTH
npaBa J0OPOCOBECTHOTO OBIBILIEIO CyNpyra M €ro HacJIeTHUKOB OCTAIOTCS HE3allu-
LICHHBIMU.

B-Tpetbux, Kpyr Juil, MOTYIIUX NPEAbSIBUTH TPEOOBAHUE O MPU3HAHUM Opaka
HEJICHCTBUTEIBHBIM, OTpaHu4eH. J[pyrue Jiniia, B TOM YUCJIe HACIEAHUKHU, 00J1a1at0T
TaKUM IIPaBOM JIMIIIb B CIIy4ae 3aKJII0UeHHs Opaka ¢ HapylleHueM TpeboBanuii cT. 14
CK P®. IIpaBa sTux auif Kak JOOPOCOBECTHOTO CyIpyra MOAJIekKaT 3aluTe, 3T Oec-
ciopo. K gpyruMm naunaMm  BO3MOXKHO NPUMEHEHHE TPa)KAaHCKO-IIPABOBBIX
KPUTEPHEB 10OPOCOBECTHOCTH ",

B-yeTBepThiX, BO3HUKAET MpobdIeMa MpU OMPEIEICHUN JOOPOCOBECTHOCTH U
KOr/ia Opak 3aKJIFOYEH JIUIIOM, COCTOSIIIUM B IPYTrOM 3aperucTpupoBaHHOM Opake. B
TAaKOM cllydyae TpeOOBaHHE O MpPHU3HAHUHM Opaka HEJCHCTBUTEIbHBIM MOXET OBITH
NPEABIBICHO JOOPOCOBECTHBIM CYNPYroM Kak 1Mo BTOpOMY Opaky, TaK M 1O Ipebl-
nyieMy Opaky, a BOT MOKET Jii ObITh MIPU3HAH T100POCOBECTHBIM CYNPYT MO MpPebl-
ayuieMy Opaky, B TaKOM CUTyallMM BO3MOXKHA JOOPOCOBECTHOCTH JBYX CYIPYTOB IO
IPEAbIAYIIEMY U 10 BHOBb 3aKJIFOUEHHOMY Opaky.

B-nateix, mpoGiiemMa COCTOMT W B MOHMMAHUU MPABOBOTO CTaTyca JHUIIA,
pacTOpPrHyBIIEro OpaK M BHOCIEACTBUU OOPATUBILIETOCS B CYJ C UCKOM O MPU3HAHUU
Takoro Opaka HENEHCTBUTENbHBIM IO MNPUYMHE  HapyUIEHUs  3ampera,
YCTaHOBJIEHHOTO Ui POJCTBEHHUKOB JHOO sl JHI, cocTosAumx B Opake. Jlo
NPUHATHUS CYJOM PEIICHUs UCTEell — OBIBIIMK CYIPYT, a OCJIE YIOBIECTBOPEHUS UCKA
OH HMMEJ CTaTyC Cylmpyra U BHOBb IpHOOpes cTaTyc OBIBIIEro Cymnpyra (3amuch O
pacTopkeHuu Opaka aHHYJIHpPOBaHA U OJAHOBPEMEHHO Opak MpU3HAH HEICHCTBH-
TenbHBIM) S,

Brixonut, 94TO HEACHCTBUTEILHBIN Opak HapyIIaeT:

— Kak HMMYIIECTBEHHbIEC, TaK W JMYHbIE HEMMYLIECTBEHHBIE MpaBa IPYroro

cynpyra (IpaBo COOCTBEHHOCTH, UHbIE BEIIIHbIE TIPABA;

35 Cemettnbiit kogeke Pocceuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. or 03.08.2018) [Dnekrponusiii pecype]: Hoctyn us
crpas.- paBoBoi cucteMmsl «Koncynprantllmrocy.
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— 00s13aTeTbCTBEHHBIE TIPABA;

— IpaBa Ha 3aKitoueHue Opaka, mpaBa Ha U30paHUE MECTa KUTEIbCTBA;

— TpaBa Ha BeIOOp damiinu (MpaBa HA UMS);

— paBO MaTEPUHCTBA (OTLOBCTBA) U 1Ip.)> .

Hapyienue npas Bied€T Kak MpaBOMEpPHOE, TaK U HEMPABOMEPHOE MOBEICHUE
CYNpyroB. OTO YYMUTHIBAETCS MPHU YCTAHOBIEHMH JOOPOCOBECTHOCTH U BBIOOpE
croco6oB 3amuThl. FOpuanyecku 3HAYUMBIM MOXKET OBbITh MPU3HAHO IOBEACHHE
Cymnpyra Ji0 BCTYIUICHHS B Opak, B MOMEHT 3aKJIIOUEeHHs Opaka U B TIEPUO]] COCTOSTHHUS
B Opake. Tak, onpenesnsst HeACUCTBUTEIBHOCTD U TMOCEACTBUS HEJEHCTBUTEILHOCTH,
HEOOXOMMO HCCIEN0BaTh (M3YUYHTh) MOBEAECHUE CYNpyra BO BpeMs BCEro Mepuoia
0OILIeHUs ¢ IPYTUM CYNPYyTrOM, MOTUBBI BCTYIIEHUS B OpaK, CTETIEHb BUHBI, XapaKTep
MPOTUBONPABHOCTH, HACTYNHBIIME TmociaeAcTBUs. HeoOxoaumMo yuuThIBaTh U
MOBEJEHUE TO0OPOCOBECTHOTO CYIpPYTra, CTENEHb €r0 OCMOTPUTENBLHOCTH, BPEMS, KO-
r1a OH y3HaJl O HEIEWCTBUTENIbHOCTH, M BpEMs, KOIJIa OH MPHUHSI MEpPbI IS
MPECEUYEHUs HAPYIIECHUSI CBOUX MPAB.

Takum ob6pazom, uzyuuB npasuio ct. 30 CK P®, MokHO caenaTh BBIBOJ O
TOM, YTO KpUTEPUU TOOPOCOBECTHOCTH, MPEAYCMOTPEHHBIE TPAKIAHCKUM 3aKOHO A~
TEJIBCTBOM, MPUMEHEHUIO HE Nojiiexxar. OIHAKO HaM MPEACTABIISIETCS, YTO CEMEUHO-
IIpaBOBbIE MpaBUJia OMpeJETIeHUsT AOOPOCOBECTHOCTH HEOOXOAMMO JOIMOJIHUTH U
JIPYTUMHU KPUTEPUSAMH M, B YACTHOCTH, TPAXTAHCKO-IIPABOBBIM KPUTEPHUEM,
COCTOSILIMM B HE3HAHUH, JINOO HEBO3MOKHOCTH 3HATh O HAPYLIEHUU TIPaB.

Ho ormeTum, uTo moMumo crnoco0oB, npeaycMoTpeHHbIx cT. 30 CK P®, moryt
OBITh MPUMEHEHBI W JAPYTHE CIOCOOBI 3alIUTHI MpaB JTOOPOCOBECTHOTO CYyMpyTa,
IPEIYyCMOTPEHHbIE CEMEWHBIM 3aKOHOJATeIbCTBOM. Hampumep, crnocoObl 3aiuThl
mpaB CyIlpyra Kak pOJIUTENsl, YTO BCE€ CIMOCOOBI MOTYT OBITh MPUMEHEHBI OJTHOBpE-
MEHHO. MexX 1y TeEM HE UCKIII0YAeTCs] IPUMEHEHUE YaCTH U3 HUX 0 YCMOTPEHHIO CY-
na. 3aMeTUM, YTO MPUMEHEHHE CIOCOOOB 3alllUThl — 3TO MPABO, & HE O0A3aHHOCTD

cyma’®,

37 Eroposa O.A. HacrosnbHas Kaura cypH 1o cemeiinbiM aenam. M.: KHOPYC, 2016. C. 68.
38 Cemettnbiit kogeke Poceuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. or 03.08.2018) [Dnekrponusiii pecype]: Hoctyn us
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B cootBercTBun ¢ 'K P® npu paspemennn Bomnpoca 0 BO3MEIIECHUN MaTepH-
aJIbHOTO U MOPAJBbHOTO Bpela CyJ MPUMEHSET MpaBuiia, KOTOPbIE KacaroTcs Ompee-
JIeHUsl BUJIa Bpeja, ero pazMepa, nopsaka Bo3menienus. OTHUMHU U3 JIUI, MOTYIIUX
CTaThb YYaCTHMKaMH OTHOILIEHUHN, CBS3aHHBIX C HEJACHCTBUTEIbHBIM Opakom,
SBJIIIOTCS KPEUTOPBI U JOJKHUKHU CYNPYroB IO HeaelcTBuTenbHOMy Opaky. Cy-
NPYrd, HAXOASCh B HENEUCTBUTEIILHOM Opake, 3aKIIOYWIM TPaKJaHCKO-ITPaBOBOM
JIOTOBOP: O JOJIEBOM y4YacTHH B CTPOMUTEIBLCTBE, 3aliMa, PEHTHI, HaliMa KUJIOTO TO-
MeUIeHus1, oApAaa, apeHabl u T.1. [locnencTeust HeAeCTBUTENBHOCTH Opaka B Ya-
CTU TpaXKIaHCKO-NpaBoBbIX J0roBopoB CK P® He yperymupoBanbl. Bo3Hukaer
BONPOC O TMPUMEHEHMH HOPM HWHOTO OTPACIEBOrO 3aKOHOAATENbCTBA U
HEIMOCPEJICTBEHHO O TOCJEICTBUSIX, KacaloUMXCsl 3THX TIPakIaHCKO-TPABOBbIX
JIOTOBOPOB JJIsl CYNPYTOB, C OJTHOM CTOPOHBI, U TOJKHUKOB, KPEAUTOPOB — C JPYTOM.
[IpeacraBnsieTcsi, 4TO B ATHX CiIy4asix CleIyeT PYKOBOJCTBOBaThcsi Hopmamu ['K
PO,

[lo moroBopy O J0OJEBOM y4acTUH B CTPOUTENHCTBE OOIIMM HMYIIECTBOM U
MOXET OBITh MPU3HAHO UMYIIIECTBEHHOE MPABO — IMpaBoO TpeOoBaHUs (B, 00BEM,
coziepkaHue) 1o 10roBopy. [lonm nuil, COCTOSIBIIMX B HEACHCTBUTEIHLHOM Opake, Oy-
YT OMPEAENATHCS B 3aBUCUMOCTH OT CTENEHU UX UMYIIECTBEHHOIO U MHOTO y4acTHUs
B JIOTOBOpPE, T.€. B MPUOOpPETEHUHU MpaBa TPeOOBaHMS. DTU JOJIU MOTYT OBITh Kak
paBHBIMU, TaK M HEpaBHbIMU. boyiee TOro, BO3MOXKHO M HEMPHUCYXKICHUE IOJIH
OJIHOMY U3 CYIIPYTOB, HE Y4aCTBOBABIIEMY B JIOTOBOPE MHBIM 00pa3oM, a KaK TOJIBKO
B KayecTBe «cympyray». Jlpyrue mnuna (pOACTBEHHUKH JIMI], COCTOSIBIIUX B
HEJCHCTBUTEIHLHOM Opake) TakkKe MOTYT MPETEHI0BaTh Ha JOJIO MPHU TOKA3aHHOCTH
WX y4acTus B JJOTOBOpE, B IpuoOpeTeHuu npana (ctT. 244-245, 252 'K PD).

[To moroBopy MOKU3HEHHOTO COACPKAHUS C WKAUBECHHEM, yYaCTHUKOM KOTO-
pOTO SABJISIETCS. OJAMH U3 «CYIPYTOB» IO HEJAEHCTBUTEILHOMY OpaKky, KBapTupa Oyaer
npu3HaHa OOIIMM HMYIIECTBOM, a JOJW MEXAY JUIAMU 10 HEIECHCTBUTEILHOMY

Opaky OyayT OImpenesieHbl OMATh-TaK! B 3aBUCUMOCTH OT CTETICHH UMYIIIECTBEHHOTO,

3 Tpaxknanckuit komeke Poccuiickoit ®enepauun (uacts nepsas) or 30.11.1994 Ne 51-®3 (pex. or 03.08.2018) [DnekTpoHHBIH
pecypc]: Hoctyn u3 crpas.- npaBoBoil cuctemsl «Koncynprantllitocy.
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JUYHOTO YYacTUs KaXJIOro U3 HUX B JOrOBOPE, BEpHEE — B MCIOJIHEHUU
00s13aHHOCTEH MiaTenbiuka peHTsl (ct. 245, 252, 601 'K P®). KBaptupa moxet
ObITh MPU3HAHA HMMYIIECTBOM «CYINPYTa», 3aKIOYMBIIETO JOTOBOp, €CIU APYrou
«CyHpyr» HE ydyacTBOBaJl B HeceHMHM oOsi3aHHOcTel. Hampumep, npu
HEIMPOJIOJKUTEILHOCTH €ro ASHCTBUS (3aKIIOUEH 3a MECSII /10 MpU3HaHus Opaka He-
NEUCTBUTENBHBIM) WJIH JPYTOM «CYNpyr» HE 3HaJl O €ro 3akiIloYeHUH U He
ydacTBOBal B HeM. OJHako cama mo cebe HEOCBEAOMJICHHOCTh O 3aKIIOYCHHH
JIOTOBOpAa HE MOXKET OBbITh MpPHU3HAHA OCHOBAaHUEM JIJIsi OTKAa3a B NMPHU3HAHUU MPAaB
ATOTO «CYINpPyra» Ha KBapTUPY. BaKHBIM yCIOBHEM B ATOM Clly4yae SIBISETCS, W3
KAKUX CPEJCTB UCIOJIHIACh 00SI3aHHOCTh «CYIIPYTray MO JOrOBOPY.

JIOTOBOp COLMAIBHOTO HaiiMa HUJIOTO MOMELICHUS, 3aKIIOUYEHHBIN C «CyNpy-
raMmmu», KOTOPBIM JKHJIOE€ MOMEIIEHUE MPETOCTABICHO M0 MPUYMHE HYXIAEMOCTH B
YIIYUIICHUH KWJIMIIHBIX YCIOBUM, Oy/eT JeHCTBOBATh 10 €ro ocrnapuBaHusi HalMo-
nateneMm. llepectaB ObITh uYjl€HaMU CEMbH, «OBIBIIME CYHOPYTH» OCTaIOTCS
Y4aCTHUKaMU JOTOBOpa HalMa.

Cornacno ct. 34, 4. 3 ct. 39, cT. 45 CK P® nmymiecTBo, HAXKUTOE CyNpyramu
BO Bpemsi Opaka, SBISIETCS HX COBMECTHON coOCTBeHHOCThIO. K uMyIecTBy,
HAQXUTOMY CyNpyramMu Bo Bpems Opaka (001eMy UMYILIECTBY CyNpPyroB), OTHOCSTCS
JOXOJIbl KQKIOT0 U3 CYNPYrOB OT TPYAOBOU AESATEIBbHOCTH, MPEAINPUHUMATENBCKON
JEATEIbHOCTH U PEe3yJbTaTOB MHTEJUICKTYAIbHOU NIESITENHbHOCTH, MOJYYEHHbIE UMU
MEHCUH, TTOCOOUS, a TaKKE UHBIE JICHEKHbIE BBIIIATHI, HE UMEIOIIUE CIEeIMaTbHOIO
LEJIEBOr0 Ha3HAYeHHS (CyMMbl MaTEpUalbHON MOMOIIM, CYMMBbI, BBHIIIJIAYEHHBIE B
BO3MEIICHHE yliepOa B CBA3M C YyTPaTOil TPYIAOCIOCOOHOCTH BCIECACTBUE YBEUbS JIH-
60 MHOTO IOBPEXKIEHUS 3[0POBbs, U apyrue)*’.

OO0mMM MMYIIECTBOM CYIPYTOB SIBISIOTCS Tak)Ke MPUOOpPETEHHBIE 3a CUET
00IIMX JT0XOJI0B CYNPYTrOB JBUKMMBIE U HEJABUKMMBIEC BEIIM, [IEHHbIE OyMaru, mau,
BKJaJbl, JOJY B KalWTaJle, BHECCHHbIE B KPEOUTHBIE YUPEKICHUS WM B HHBIE

KOMMEpPUYECKHUEe OpPraHu3allii, U JII000e APYyroe HaXXUTOE CyNpyraMu B mepuoj Opaka

40 Hessroauua E.JI. Tlpusunanue 6paka neneiicteutensapiM 110 Cemeiinomy konexcy P® / E.JI. Hessroauua // Horapuyc. 2016. Ne 7.
C. 82.
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UMYIIECTBO HE3aBHCUMO OT TOT0, HA UM KOTO M3 CYNPYroB OHO MPUOOPETEHO JINOO
Ha MMsI KOO WJIHM KEM U3 CYIPYTrOB BHECEHBI JIEHEKHbIE cpeacTBa’!.

[IpaBo Ha oOIIee HMYIIECTBO CYNPYrOB MPHUHAJIEKUT TaKKE CYINPYTY,
KOTOPBIA B MEpHOJ Opaka OCYIIECTBIISUI BEECHUE JOMAIIHETO XO3AHUCTBA, YXOI 3a
JeTbMHU WJIN IO APYTUM YB)XKUTEIbHBIM MPUYMHAM HE MMEN CAMOCTOSTENFHOTO J0-
Xo7a.

OO1ue Joaru CynpyroB MpH pasjesne oOIIero UMYIIECTBa CYIpPYroB pacipe-
JEISIOTCS MEXIY CyNpyraMy MpONOPLUUOHATIBHO MPUCYKACHHBIM UM J0JSM (4. 3 CT.
39 CK PO).

[To oGs3aTenbCTBAM OJHOTO M3 CYNPYTrOB B3BICKAHUE MOXKET ObITh 0OpaIleHO
JMIIb Ha UMYIIECTBO ATOro cynpyra. [Ipy HenocTaTrouHOCTH 3TOr0 UMYIIECTBa Kpe-
JIUTOp BIIpaBe TPeOOBATh BBIJENA JIOJNW CYNpPYyTa-JI0JDKHUKA, KOTOpas MPUYUTAIACH
ObI CYNpYTy-I0JDKHHUKY IIPH pa3jiesie 00Iero UMyIIecTBa CyNpyros, sl 00paleHus
Ha Hee B3bICKaHMUA.

B3pickanue oOpammaeTcss Ha o0O0Iee HMMYIIECTBO CYMPYTroB IO OOmuM
00s13aTeNbCTBAM CYNPYTOB, a TakKe MO 0053aTe’IbCTBaM OJIHOTO U3 CYNPYTOB, €CIU
CyJIOM YCTaHOBJIEHO, UYTO BCE, MOJTYYEHHOE MO 0053aTeIbCTBAM OJHUM M3 CYIPYTOB,
ObUIO HMCTOJIB30BaHO HAa HYXIbI ceMbd. [IpH HEITOCTaTOYHOCTH 3TOTO MMYIECTBA
CYIpYr'n HECYT IO YyKa3aHHBIM O053aTEeIbCTBAM COJIMAAPHYIO OTBETCTBEHHOCTH
UMYIIECTBOM KaKIOTO U3 HHX.

Ecnu nmpuroBopom cyja ycTaHOBIIEHO, YTO 00Iee MMYIIECTBO CYIpPYroB ObLIO
nproOpPETeHO WM YBEIMYEHO 33 CYET CPENCTB, MOJYYECHHBIX OJHHM U3 CYNPYTOB
IPECTYMHBIM IMyTEM, B3BICKaHHUE MOXKET ObITh 0OpaIIeHO COOTBETCTBEHHO Ha o0Iee
MMYIIECTBO CYIPYTOB WM Ha €T0O YacTh*,

OTBETCTBEHHOCTh CYNPYTOB 3a Bpell, MPUYNHEHHBII WX HECOBEPIICHHOJICTHU-
MH JIeTbMH, OIpenesieTcss TpakJaHCKUM 3aKoHojaTenbcTBOM. OOpaiieHue
B3bICKaHMsI HA UMYIIECTBO CYIPYTOB MPHU BO3MEIIEHWH UMH Bpena, NPUYMHEHHOTO

UX HECOBEPIIEHHOJIETHUMHU JI€TbMH, B COOTBETCTBUHM CO cT. 45 CK P® npousBoautcs

41 Eroposa O.A. HacronbHas KHura cyjsu o cemelinsim genam. M.: KHOPYC, 2016. C. 87.

42 Eroposa O.A. HacronbHast KHura cyjbu 1o cemelinbim genam. M.: KHOPYC, 2016. C. 114.
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B COOTBETCTBUU C YKa3aHHBIMHU BBIIIIE MPABUIaAMHU.

N3noxkeHHOe TO3BOJISIET ClieNlaTh BBIBOJ, O TOM, YTO pEIaKIUs HbIHE
neictyromern cr. 30 CK P®* momnexur YTOYHEHHUIO [IJI1 YCTaHOBJICHUS
eAMHO00pa3usl B e MpUMEHEHUU U oOecniedeHus 3(h(PEKTUBHON 3aIIMUTHI MPaB J100-
POCOBECTHOTO CymIpyra, OBIBIIErO CyINpyra, APYIHMX JHI, YbM TpaBa HAPYIICHbI
3aKJIIOYEHUEM HEJEHCTBUTEIBLHOrO Opaka.

OcymiecTBieHre TMpPaB W UCIOJHEHHE OO0S3aHHOCTEH ITOOPOCOBECTHBIM U
HEJIOOPOCOBECTHBIM CYNPYTOM MOHUMAIOTCS JEHCTBUE WM CHUCTeMa JIeWCTBHM,
obOnagaronux MpU3HAKAMU CIENIOK, WM HWHBIC IOPUIUYCCKHA 3HAYMMBIE JTEUCTBUS.
Hcnonnenue (ocyiiecTBiI€HUE) OOSA3aHHOCTH 3aKJIOYAETCS B JICUCTBUSIX WU B
0e37eiiCTBUN N0 peanu3alui TpeOOBaHUM, COCTaBIAIONIMX COJAEpX aHUE OOSI3aHHO-
CTH.

Takum oOpa3oMmM, B CEMEMHOM 3aKOHOAATENIbCTBE COJIEPKATCS MOJIOKEHUS
JUIIb O JIMIAX, COCTOSIBUIMX B HENEUCTBUTEILHOM Opake — O J0OpOCOBECTHOM H
apyroM cynpyre. llpaBui, periaMmeHTUPYIOLIUX MOJO0KEHUE JHI, COCTOSIIUX B
CYILIECTBYIOIIEM HEJIEHCTBUTEILHOM Opake U APYyroro Cympyra B ciiydae MpU3HAHUS
Opaka HenelcTBUTENbHBIM HEe uMeeTcs. [loka Opak He mpU3HAH HEJACHCTBUTEIbHBIM,
OH U1 TOCYJIapCTBa, OpPraHOB BJIACTH, OOIIECTBA M KaXKJIOTO TpaKJaHUHA —
nercTBUTENbHBIN Opak. OgHako, J1la, COCTOSIUE B HEJACUCTBUTENIBHOM Opake, 00a
— B CJIy4ae B3aMMHOW HEIOOPOCOBECTHOCTH, OAWH — B ClIy4yae HEJOOPOCOBECTHOCTH
OJIHOTO M3 HHUX, OCO3HaBas HEJEHCTBUTEIHLHOCTh Opaka M co3JaBas BUIUMOCTH €ro
JNEeUCTBUTEIBLHOCTH, MPU PEATU3ALNY MPAB U UCIIOTHEHUU O0SI3aHHOCTEM, CTPOSIT OT-
HOIIICHUSI MEXIY COOOM M OTHOIIEHUS C TPETHUMH JIIIAMA UMEHHO C YYETOM HeJeH-
CTBUTEIBHOCTH Opaka. DTH 0OCTOSATENhCTBA MO3BOJISIIOT CJlI€JaTh WHbBIE BBIBOJIBI,
MEPEOCMBICIUTh CYIIECTBYIOLINE CBSI3M OTHOCUTEIBLHO HEAEHCTBUTENIHHOTO Opaka.
Urto e KacaeTcs Apyroro cympyra B cilydae NMpu3HaHUs Opaka HeleHCTBUTENbHbIM,
TO TaKOW HETOCTATOK OOBSCHUTD CIOKHO.

Takum oOpazom, HeCMOTps Ha TO, YTO CEMEHHOE 3aKOHOJATEIbCTBO

43 Cemeitnbiii konexe Poccuiickoii @enepamuu ot 29.12.1995 Ne 223-®3 (pea. or 03.08.2018) [Dnekrpounsiit pecype]: Hoctyn u3
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UCIIONIb3YET TEPMUH «IOOPOCOBECTHOCTHY HE CTOJb IIMPOKO, CYJbI IIPH PACCMOTpE-
HUM HMYILIECTBEHHBIX CIIOPOB CYNPYIOB YacTO OICHUBAIOT JEHCTBUS Y4aCTHUKOB
NPaBOOTHOILIEHUN C TOUKH 3pEHHUsI TOOPOCOBECTHOCTH WIIM 3JI0YNOTpeOsIeHus paBa-
MU, TaK KaKk TMPUHLOUN  JOCTYNHOCTH  CyneOHOW  3aluThl BMECTE C
IpaXJaHCKO-TIPAaBOBBIMU CPEICTBAMH 3alllUTHl CTAHOBUTCS BCE Yallle OpYyIUEM IS
3710yNOTPEOIeHUs TPaBOM. 3aKOHOJATEIbCTBY U MPABOIIPUMEHUTEIHHON JesITebHO-
CTH ClieZlyeT BbIpadOTaTh Mepbl MPOTHUBOJACHCTBUS (haKTaM 3JI0YMOTpeOseHus mpa-

BOM.
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3 ITPOBJIEMHBIE ACIIEKTHI ITPU3HAHUA BPAKA
HEAEWUCTBUTEJIbHBIM B ITPABOITPUMEHUTEJIbBHOU ITPAKTHUKE

JIroboe TocymapcTBO 3aMHTEPECOBAHO B OOpAa30BAaHWUU MPOYHOU W 3I0POBOM
ceMbu. C MOMOIIBIO TTpaBa CO3/IAI0TCS Pa3INYHbIEe IOpUIUYECKHE Oapbephl HA MYTH
3aKJIIOYEHUS] 3aBEJOMO HEMOJIHOLEHHbIX OpakoB. OIHAKO, HECMOTPS Ha MPaBOBBIC
3alpeThl, HAPYIIEHUs MPU 3aKIIOYEeHUN OpakoB coBepiuarorca. Hamuuue mopoka B
YCTaHOBJICHHBIX YCJIOBUSX Opaka HE MOPOXKAAeT HEJIeUCTBUTENILHOCTh Opaka aBTOMa-
TUYECKH, 00Jiee TOro, He BCAKOE HapylICHUE YCIOBHI Opaka 00a3aTeIbHO BIICYET €ro
HeaeucteutenbHOCTh, H.H. Tapycnmna 1o 3ToMy moBoAy mNucana: «...MEXIY
pa3IMYHBIMU TPeOOBAHUSIMH, TPEIBIBIIEMBIMU K CEMEHHOMY COIO3y MY>KUMHBI U
KEHIMHBI, 4TOOBI OOBSIBUTH €r0 OpakoM, CYIIECTBYET ONpenesieHHas CyOOpauHa-
us»

Kak wmpl mmcamu paHee, TOpPSAIOK ¥ OCHOBAaHHWS TPHU3HAHHUS Opaka
HeJIeUCTBUTENbHBIM ycTaHaBauBatoTcA cT. 27 CK P®. Tak, n. 1 3To#t crathu 3aKper-
JsieT, 4YTO Opak TMpU3HAETCS HEACUCTBUTENbHBIM [PU HAPYUIEHUU YCIOBUH,
YCTaHOBJIEHHBIX CT. CT. 12-14 m 1. 3 ct1. 15 CK P®, a takxe B ciy4yae 3aKIHOUEHUS
Opaka cynpyramu Wjid OJHUM U3 CYNpPYyTroB 0e3 Lefu co3/laHus ceMbU (PUKTUBHOCTD
opaka). B . 2 cr. 27 CK P® npenycMmarpuBaeTcs TOJbKO CyAeOHBIM MOPSIIOK
pU3HAaHUS Opaka HeJeHCTBUTEILHBIM.

Kpyr nuii, umeromux npaBo Ha MpeabsiBIEHUE MCKA O MPU3HAHUM Opaka He-
JNEHUCTBUTEIBHBIM, W JIML, y4YacTBYIOIIUX B jene, ompexaensercs cr. 28 CK PO.
BaxxabIM 1711 BOIPOCOB JIOKa3bIBaHUS MO JAHHOW KaTErOpuH Jei SBISETCS TO, YTO B
cT. 29 CK P® npenycmatpuBaercs BO3MOKHOCTD JJI CyJla MpU3HATh Opak JeicTBU-
TEJbHBIM, €CJIM K MOMEHTY PACCMOTPEHUS JIejia OTHAIN T€ 00CTOSATENbCTBA, KOTOPHIE
B CHJIy 3aKOHA IIPEMATCTBOBAJIN €TI0 3aKIHOYEHHIOY

B 371011 ke cTaThe oTMEYaeTcsi, 9To Opak HE MOXKET ObITh MPU3HAH HEJEHCTBU-

TEJNbHBIM, €CJIM CYNpPYTH 10 BO30YXKICHHS Jejla €ro pacTOpriH, 3a UCKIIOYCHHEM

4 Tapycuna H.H. Cemeiinoe npaBo: ouepku u3 Kiaccuku u mojepua. Monorpadus / non pea. H.H. Tapycunoii. — SIpocnasis :
SApl'y, 2015. C. 128.
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JIBYX CJIy4a€B: COCTOSIHUE CYNPYTOB B 3alpPEIICHHON CTENEHU POJICTBA; COCTOSHUE
OJIHOTO U3 CYIIPYTOB B IPYTOM HEPACTOPTHYTOM OpaKe.

Oco0EHHOCTH paccCMOTPEHMS JIe]l O MpU3HAHUU Opaka HeJAeHCTBUTEIbHBIM, B
TOM YHUCJIE MPOOJIEeMbI T0Ka3bIBaHUs, HAILIM OTpakeHue B M. 1. 22-24 IloctaHoBie-
Hus [Inenyma BepxoBHoro Cyga P® ot 05.11.1998 Ne 15 «O npumeHeHuun cyaaMu
3aKOHOJIaTEILCTBA MPU PACCMOTPEHUU JIEJ O pacTop:KeHUH Opaka». B npeamer noka-
3BIBAHMSI 110 JAHHOUW KaTETOPHH JIeJT BKIIFOUAIOTCS CIIeIyIoue (haKThl:

1) daxr 3akmodenust Opaka, B OTHOIIEHUHM HEIEUCTBUTEILHOCTH KOTOPOTO
CTaBUTCS BOIPOC;

2) dakThl, TOATBEPKAAIOITUE TO, YTO Yy JIUIIA, 0OPATUBIIIETOCS B Cy/I, €CTh Mpa-
BO TpeOOBaHUA NMPU3HAHUS Opaka HeJIEeUCTBUTEIbHBIM:

— HaJAU4he POAUTEIBCKUX MPABOOTHOIIEHUM, €CIM HWCK MpPeabsBIsSETCA
poAUTENIEM HECOBEPIICHHOJIETHETO CYNpyra (JIMIIOM, €ro 3aMEHSIOIINM);

— HaJuyue OpayHbIX OTHOIICHUM, €CIM UCK MPEIbSABISAECTCS CYyNpyroM IO
NpeAbIYIIEMY HEPACTOPTHYTOMY B YCTAHOBJIEHHOM 3aKOHOM IOPsJIKE OpaKy;

— BCTYIUIEHHE€ B 3aKOHHYK CHIIy pELICHHS CyJa O MPU3HAHUHU CyIpyra
HEJICECIIOCOOHBIM ¥ Ha3HAYCHHE JIMIA, OOPATUBIIETOCS B Cy/, €T0 ONEKYHOM, €CIIH
UCK MPEIbIBISETCS OMEKYHOM HEJIEeCIIOCOOHOTO CYNpyTa;

— HapylIeHUE NpaB U MHTEPECOB APYTMX 3aMHTEPECOBAHHBIX JIMI], €CIU UCK
NPEABSABIACTCS APYTUMU JULAMU (HapUMEpP, HAHUMATEIb WU YWICHbl CEMbU HaHU-
MaTess-Cynpyra, 0e3 corjacusi KOTOPbIX BCEJSETCS CYNpyr HaHMMATENsl WU 4ieHa
€ro CEMbH ).

3aTeM Mo KaxJAO0My KOHKPETHOMY JIelly O NMPU3HAHMH Opaka HEeIeHCTBUTEIb-
HbIM TPEIMET JOKAa3bIBaHUS OMNPEAEISIETCS B 3aBUCHUMOCTH OT TOrO, MO KaKOMY
OCHOBAHUIO 3asIBJISIETCSI COOTBETCTBYIOIIEE TPEOOBAHUE, 1 HCXO/S U3 COIEPKAHUS CT.
27 CK P®*, Bce yKa3aHHbIE OOCTOSITENILCTBA JAHHOW CTaTbU  SIBJISIOTCS
(aKTHUYeCKUMHU OCHOBAaHUAMH HcKa. OTCYTCTBUE YKa3aHHBIX OOCTOSTEIBCTB MOXKET

JOKa3bIBaTbCA B KAUYCCTBEC CbaKTOB BOBpEl)KeHI/Iﬁ OTHOCHUTCIIbHO HCKa.
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Crates 29 CK P® mnpenycmarpuBaer, 4YTO HE MOXET OBbITh NPU3HAH
HEJICHCTBUTEIBLHBIM OpaK, KOTOPHI HA MOMEHT PACCMOTPEHHUS JIeJia paCTOPTHYT, U B
IpeAMET TOKa3bIBaHUS MOKET BXOJUTH (PaKT pacTop:KeHUs Opaka.

[Ipu  mpeapsiBACHUM  TMOCTPANaBIIUM  (IOOPOCOBECTHBIM)  CYNPYTrOM
OJIHOBPEMEHHO C TpeOOBaHUEM O MPU3HAHUM Opaka HEeJeHCTBUTEIbHBIM TPEOOBAHMI
0 B3bICKAaHUH QJIMMEHTOB, BO3MEUIEHUU MAaTEPUATBHOTO U (MJIM) MOPAJIbHOTO Bpea B
IpeIMET JOKa3bIBaHWS B KadeCcTBE (DaKTUUYECKOTO OCHOBAHHUS HCKa MOTYT
BKJIFOYATHCS ClIeyonIue (GaKThl:

— JI0OpPOCOBECTHOCTh cympyra (T.e. HE3HAHHE €ro Ha MOMEHT 3aKJIIOYEHUS
Opaka 00 00CTOSTENHCTBAX, MPEMATCTBYIONINX 3aKIIFOUCHHIO OpakKa);

— MaTepHualbHbIN yIIepO U ero pa3mep;

— HPABCTBEHHBIE ¥ (M3MYECKHE CTPAJAHUS U UX CTEIEHD, U Apyroe*’.

COOTBETCTBEHHO, B KayeCTBE BO3PAKEHMUS] MPOTHUB  COIYTCTBYIOLIUX
TpeOOBaHMI B MPEAMET JOKA3bIBAHUSI MOT'YT BKJIFOUAThCS 00CTOSATEILCTBA, MOATBEP-
KIAIONTNE OTCYTCTBHE OCHOBAHMM JJI HUX (HAIpUMeEp, HET0OPOCOBECTHOCTh CyTpY-
ra), Ju00 O0OCTOATENbCTBA, BIUSAIOIIME HA YMEHBIIEHHE pa3Mepa BO3MEIICHHUS
MaTepHaTBHOTO yIIepOa Wik KOMIIEHCAIIUU MOPAJILHOTO Bpeaa.

Hamnpumep, paccMotpum pacnpeneneHue 00s13aHHOCTEN 10 TI0Ka3bIBaHUIO — 10
JienaM o MpU3HAHUM Opaka HeJAeHCTBUTENbHBIM JIEUCTBYET 00Illee MPaBUIIO pacipe-
JeneHus OpeMeHW [OKa3bIBaHWS B COOTBETCTBHU cO CT. 56 I'pakmaHckoro
npoiieccyanbHoro kojekca Poccutickoit denepanuu ot 14.11.2002 Ne 138-D3 (pen.
ot 03.08.2018)*.

CrnenoBaTenbHO, 3asgBUTENh O00s3aH JI0OKa3aTh HAJIMYME€ Y HEro TIpaBa
TpeOOBaHMsI TpHU3HAHUA Opaka HEACHCTBUTENbHBIM, (aKT 3aKiaoueHus Opaka U
HAJIMYMe OCHOBAHWMM JJIA MPU3HAHUS Opaka HEeNEeWCTBUTEIBbHBIM ((DaKThl OCHOBAHMUS
ucka). OTBETUUK WM OTBETUYMKHU JOKA3bIBAIOT, YTO Ha MOMEHT PErUCTpalMu Opaka

HE OBLIO HpCH}ITCTBI/Iﬁ JJI1 €ro 3aKJIIOYCHHA b0 HMCIOIIUECA IPCIATCTBHA Ha

47 Pemernukosa U.B. CripaBouHuK MO JOKa3hIBAHUIO B IPAXIAHCKOM CyjonpousBoictse / mox pea. U.B. PemernukoBoit. M. :
IOpaiir, 2016. C. 67.

48 Tpaxnanckuii poueccyanshbiii kogexe Poceuiickoit ®eneparmu ot 14.11.2002 Ne 138-®3 (pex. ot 03.08.2018) [DnekTpoHHBI
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MOMEHT PacCMOTPEHHUS Jiena oTraiu ((hakTbl BO3paKEHUSI OTHOCUTENBHO HUCKA).

Ecnu cynpyr, mpaBa KOTOpOro HapyIIeHbI 3aKJI0OUYeHUEM Opaka, IpeabsBIsieT
TpeOOBaHMSI O B3BICKAHUU QJIMMEHTOB, BO3MEIICHHM MATEpUATIBLHOTO H (WJIN)
MOpaJbHOIO yiiepda, TO Ha HEM JIEKHUT OOS3aHHOCTH J0Ka3aTbh, NMPEXKIE BCETO, YTO
OH SBIAETCS JOOPOCOBECTHBIM CYNPYroM, a YK€ 3aTeéM HajJudyhe OCHOBAHU
3asIBJIEHHBIX COMYTCTBYIOIIUX TPEOOBAHUM.

B moarBepikneHue (akToB OCHOBAHMS HCKOBBIX TpPeOOBaHM MOTYT OBITH
IIPE/ICTABIICHBI CJEAYIONME HEOOXOAUMbIE JJOKA3aTEeNbCTBRA:

1) CBUACTENBCTBO O pErucTpamnuu Opaka, IO MOBOTY KOTOPOTO PEIIaeTCsl BO-
POC, UM €TO KOMHS;

2) BBINIKMCKA U3 KHUTU 3alUCHU aKTOB TPAXIAHCKOTO COCTOSIHUS O PETUCTpaluu
Opaka;

3) CBUIIETETBCTBO O POKJIEHUU HECOBEPIICHHOJETHETO CYNpyTa;

4) cBUZIETENILCTBO O PETUCTPALIUU MPEABIAYILEro Opaka;

5) xomus pelieHus cyaa O MPU3HAHUU CYIpyra HelIeeClOCOOHBIM BCIEICTBUE
MICUXUYECKOTO PacCTPOICTBRA;

6) OIEKYHCKOE CBHJIETEIHLCTBO WM KOMHS PEHICHUS aIMUHUCTPAIUU O
HA3HAUYECHUU ONIEKYHOM HEIEEeCOCOOHOTO Cynpyra;

7) NOKYMEHTBI, MOATBEPXKIAIOIIME HaNW4yue ONM3KOW pOACTBEHHOW CBS3U
(HampuMep, CBHUIIETEIBCTBA O POXKIECHUW CYNPYTOB, MX POAMTENCH, APYTHUX POJ-
CTBEHHUKOB, BBIMMCKU U3 KHUT 3alUCEN aKTOB I'PaXKIAHCKOTO COCTOSIHHUS);

8) CBHUJETENBCTBO O PETUCTPALMM YCHIHOBIICHUS (YIOYEpEHUSs), €CIU OHO
uMmeso mecto 10 1 mapra 1996 rona;

9) cBUIETENBCTBO O PETUCTPALMU YCHIHOBIEHUS (YIOYEpEeHUs), KOMUs
BCTYNUBIIETO B 3aKOHHYIO CHJTy PEIIEHUS Cyaa OO0 YCTaHOBJICHUU YCHIHOBIICHUS
(ymouepenwusi) peOEHKa, eci OHO UMeso Mecto nocie 1 mapra 1996 roga no 1 des-
pansg 2003 rona;

10) cBUAETENBCTBO O PEruCTpalid YCTAHOBJICHUS YCBIHOBJIEHUS (yaouepe-
HUs1), KOMHS BCTYNMBIIETO B 3aKOHHYIO CHJIY pElIeHHs cyAa 00 yChIHOBIeHUH (yII0-

yepeHnn ) pebeHKa, ecimm oHO uMmeo Mecto mocie 1 despans 2003 roaa;
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11) cBUAETENHCTBO O POKACHUH YCHIHOBICHHOTO CYNpPyTa, €CIU OHO ObLIO BbI-
JIaHO TOCJI€ YCHIHOBIIEHUS (yI0UepEeHHs) C yKa3aHUEM YCHIHOBUTENS B rpade «poau-
TEJbY;

12) MeauuuHCKHE AOKYMEHTBI, MOATBEPKIAIOLINE HAJIUYUE BEHEPUUYECKOTO
3aboneBanus uiau BUY-undekiuu, u apyrue 10Ka3aTenbCTBa.

B kayecTBe J0Ka3aTenbCTB, MOATBEPKIAIOIIMX OTMAJEHUE OOCTOATEILCTB,
IPENSATCTBYIOUIUX 3aKIIOUECHUIO Opaka, MOTYT ObITh ITPEACTABIICHBI:

— KOmusl BCTYNUBLIEIO B 3aKOHHYIO CHJIy pEUIEHUs Cyla O MPU3HAHUU
IpEebIIyIIero Opaka HeJeHCTBUTENbHBIM;

— KOIHSI BCTYIUBUIETO B 32aKOHHYIO CHILY PELIEHUS Cy/1a 00 OTMEHE yChIHOBJIE-
HUS WM peLlIEHUE CyJla O MPU3HAHUU YCHIHOBJICHUS HECUCTBUTENbHBIM;

— KOIMS BCTYIMBILErO0 B 3aKOHHYIO CHJIy PEUIEHUS Cyla O BOCCTaHOBJICHHH
JI€EeCIIOCOOHOCTH CYyIpyra;

— CBUJIETEJIBCTBA O POXKJICHUU OOIIMX JETeH U JPYrUe 10Ka3aTeNbCTRA.

[Tpu BO3pakeHUU OTBETYMKA MPOTHUB MPHU3HAHUS Opaka HENEHCTBUTEIHLHBIM B
CBSI3U C TEM, UTO OH YK€ PACTOPTHYT, MOT'YT OBITh MPEACTABICHBI:

1) cBUIETENBCTBO O PETUCTPAIMHM pacTOopKeHus Opaka (ecmu Opak ObUT pac-
TOPTHYT B OpraHax 3arca);

2) BBINIKUCKA U3 KHUTY 3aMMCH AKTOB I'PAXAAHCKOTO COCTOSIHHUS;

3) KomMsl BCTYNMBLIETO B 3aKOHHYIO CHJIY PEUIEHUS Cyla O PacTOpPKEHUHU
Opaka (eciu Opak pacroprajicsi B CyJeOHOM TNOpsAJKE, HE3aBUCUMO OT PErHCTpaluu
pacTopskeHus Opaka B opranax 3arca)®.

Takue QaxTpl, Kak OTCYTCTBHE COIJIachs CyNpyra Ha 3akilodeHHe Opaka,
HE3HAHHE O HAJUYMM MPENATCTBUM K 3aKIIOYeHHIO0 Opaka, 3akitoueHue Opaka 0e3
LEeNIU CO3JaHHUS CEMbU, B OCHOBHOM TMOJITBEPXKIAIOTCA OOBSCHEHUSIMH CTOPOH,
CBUJICTEILCKUMH TOKA3aHUSIMU JpY3€i, KOJUIEr U 3HAaKOMBIX. TeM He MeHee, MpH
OMpEeICTICHHBIX YCIOBUAX B KAUECTBE JIOKA3aTEIbCTB MOTYT OBbITh MPECTABICHBI:

— JIM9Has NCPCIMCKa CTOPOH HIIH JPYTUX JIUIL;

4 Pemernukosa U.B. CripaBouHuK MO JOKa3bIBAHUIO B IPAXKIAHCKOM CyjonpousBoictse / mox pea. U.B. PemernukoBoit. M. :
IOpaiir, 2016. C. 82.
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— CHpaBKa W3 OPTraHOB MHUTPAIMOHHOW CIYKOBI O PETHCTPAllMH CyNpyra BHE
MeCTa PErucTpaluu Ipyroro Cynpyra;

— cIlIpaBKa ¢ MecTa paboThl Cymnpyra B APyroM ropojieé BHE MeCTa pEerucTpaLiu
¥ pabOTBI IPYTOTO CYIpPyTra U APYTHe MUChbMEHHBIEC TOKA3aTeIIbCTBA,

— cIIpaBKa ¢ MecTa y4€0bl O Mpe/InoaaraéMoM HaMpaBlIeHUU 1O MECTY paclipe-
JeJICHUS;

— JOTOBOp 00 O0S3aHHOCTH BO3BPATUTHCS MOCTE OKOHYAHUS yu€Obl B By3€ B
JPYroi TOPOJl BHE MECTa PETUCTpaAllMU U pabOThI APYroro Cynpyra v Apyrue J1okas3a-
TenbcTBa .

B oTHOmEHWM COMyTCTBYIOMIMX TPEOOBaHUI MOTYT OBITH TPEICTABIICHBI
pa3iiMyHble MUCHMEHHbIE JI0KA3aTEeNbCTBA, MOATBEpXKIAOIMKe (aKT MNPUUYMHEHUS
MaTepHaIbHOTO yiiepOa u ero pasmep. B moarBepkaeHne MOpaabHOTO Bpea MOTYT
OBITH MPEACTABJICHBI, HATPUMEDP, METULIMHCKUE JOKYMEHTbI, CBUJETEIHCTBYIOIIUE O
HPaBCTBEHHBIX U (PU3NYECKUX CTPATAHUSIX.

Ocobennoctr coOupaHusi, MPEICTABICHUS JOKA3aTeILCTB U UX UCCIEIOBAHUS
cienyromue. B cBg3u ¢ TeMm, 4TO Aena O MpPU3HAHUM Opaka HeJAEHCTBUTEIbHBIM,
NpeXJEe BCEro, MMEIOT JIMYHOCTHBIA XapakKTep, PACCMOTPEHUE Jeja MOXKET [0
X0JIaTaCTBY CTOPOH MPOU3BOJUTHCS B 3aKPHITOM CYJ€OHOM 3aceJaHuH, B COOTBET-
ctBuu co ctT. 10 I'paxkmanckoro mporeccyainbHOro Kojaekca Poccuiickoit denepanun
(manee — I'TIK P®). D10 MOKET KacaTbCs U TailHbl YCHIHOBJICHHSI, BpaueOHOM TalHBI,
JPYTUX CTOPOH YACTHOM JKU3HU CYIpPyros°..

IIpy wuccrnenoBaHMM NHUCHMEHHBIX JIOKA3aTENbCTB, B YACTHOCTU JIMYHOMU
NEPeNUCKA WU JIMYHBIX TelerpaHbIX COOOIICHUH, MOJDKHBI yUUTHIBATHCS
nonoxkenuss cr. 182 I'TIK P®. B oTkpeiToM cyjaeOHOM 3aceqaHUd OHU MOTYT
OTJIAIIAThCS TOJIBKO C COTJIACHS JIUII, MEXAY KOTOPHIMU TIEPETHCKA UIH COOOIICHUS
npoucxoausiv. MHaye 3TM MUCbMEHHbIE JJOKA3aTeNbCTBA IOKHBI OBITh UCCIIEIOBAHBI

B 3aKpPbITOM Cy,Z[C6HOM 3aCCaHuN. AHanoruyHsie ImpaBujia IPHUMCHAIOTCA IIPpHU

0 PemernnkoBa U.B. CrpaBOuHMK 10 JOKA3hIBAHHIO B PAKIAHCKOM CyjaonpousBoictse / mox pen. WU.B. Pemernukosoit. M. :
IOpaiir, 2016. C. 105.

31 T'paxpanckuii npoueccyanbubiil kogexe Poccutickoit @enepamuu ot 14.11.2002 Ne 138-®3 (pen. ot 03.08.2018[DnekTpoHHbIH
pecypc]: Hoctyn u3 crpas.- npaBoBoil cuctemsl «Koncynprantllitocy.
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WCIIOJb30BaHUM B KAue€CTBE CPEICTB JIOKA3bIBAHUSI ayAuo- WIM BUJe0o3amucer (CT.
185 I'TIK).

CrnenoBarenbHO, OCHOBOIIOJATalOIMM HOPMAaTUBHBIM TMPABOBBIM  AKTOM,
PETYIHMPYIONMUM BOIPOCHI, CBS3aHHBIE ¢ HMHCTUTYTOM Opaka, sBisercsi CK PO,
KOTOPBIM 3aKpEIJIEHO MPAaBO KAXKJIOTO COBEPILECHHOJETHEro (1Mo OOIIeMy MpaBUITY)
JIEECIIOCOOHOTO JIMIA 3aKIIOYUTh Opak Mpu COONIOACHUM OMNPEEICHHBIX YCIOBHM
(cratbst 10-15 CK P®), a Takke yCTaHOBIIEH MOPSAOK MPEKPALLECHUS, PACTOPKEHUS U
MIPU3HAHUS HEJIEUCTBUTEILHBIM 3aKItoueHHOro Opaka (1. 4, 5 CK PD).

Bwmecrte ¢ TeM 10 HAaCTOSIIErO0 BPEMEHU COXPAHSIOTCS HEKOTOPHIE MPOOJIEMBI,
BO3HUKAIOIIKE MTPU IPU3HAHUU Opaka HEeJIeUCTBUTEIbHBIM, TAKUE KAK:

1) oTcyrcTBHE MOpsiAKa 3allUTHI MpaB JeTed, KOTOPBIM Obl IelcTBOBA Ha
ClTy4au Ipu3HaHUs OpaKa HeACHCTBUTENHHBIM,

2) He YTOYHEH MEpeYeHb CIy4yaeB, NMPU HATUYUHU KOTOPHIX Opak MOKET ObITh
IIPU3HAH HEAEHCTBUTENBHBIM IIOCJIE €r0 PACTOPIKEHHUS;

3) OTCYTCTBYeT MCKOBAsi JaBHOCTh IO MCKaM O MPHW3HAHWU Opaka HeJeHCTBU-
TEJIbHBIM IOCJIE Er0 PACTOPKEHUS.

AHanmu3 cyneOHOM MpPaKTUKUA TMOKa3aj, 4TO CyAbl B OOJBIIMHCTBE CIIy4acB
MIPABWJIBHO OMNPEAENSIIOT 3aKOHOJATENbCTBO, MOJJIEKAIIEEe NPUMEHEHHUIO IPU pac-
CMOTPEHHMH JEeJI, CBSI3AHHBIX C MpU3HAHUE Opaka HEeACHCTBUTENbHBIM; YUUTHIBAIOT
paszbsicHenus [Inenyma Bepxosnoro Cyaa Poccuiickoit @enepanuu, coaepxaiimuecs
B noctaHoByiieHUU OT 05.11.1998 Ne 15 «O npuMeHeHUM cynamMu 3aKOHOJATEIbCTBA
IPY PaCCMOTPEHUH JIENT O PACTOPKEHUH Opaka» M JAPYTrux mocraHoBieHusx [lneny-
Ma, a TaK)K€ YYHUTHIBAIOT MpaBoBble no3uuun Konctutyunonnoro Cyaa Poccuiickoit
denepaunm.

JIOBOJIBHO 4YacTO Cy/bl CTAJKUBAIOTCS NIPU Pa3peIIeHUU el ¢ TpoOIeMOn rc-
NoJIb30BaHUsl ceTu MHTepHeT Iis 3aKkiov4eHus (UKTHUBHBIX OpakoB, C LEJbIO
MOJIy4eHHS BBITOJ JUIsI JIKLL, UX 3aKkirodatonux. O0 3Tux (akrtax 3asBIisSeT MPOKYpPOD,
KaK OJIMH W3 YIIPAaBOMOUYCHHBIX CYOBEKTOB.

Tak, braroBemeHckuii pailoHHBIN cya T. biaroemeHck (AMypCKoi 001acTH)

04 anpenst 2018 roga paccMOTpen B OTKPHITOM CyA€OHOM 3aceJaHuU TPaKJaHCKOe
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JIEJIO TI0 3asIBJICHUIO MPOKYpopa biaroBemeHckoro paiiosa r. biaropemeHck B UHTe-
pecax HEeONpeneIeHHOTO Kpyra JIUIl O MPpU3HAHUU UHGOPMAIINH, PACIIPOCTpaHsIEeMOi
nocpenctsoM cetu «MHTepHEeT», HHPOpMaLUel, pacripocTpaHeHue KoTopoil B Poc-
cuiickori deaepannu 3anpenieHo.

VYkazanHas uHpOpMaIMs ColiepkKanach Ha CTpaHUIE OOIIEJOCTYITHOTO CaiiTa,
KOTOPBIN CO3/IaBAJICA C LENbIO 3aKII0UEHUS Ha BO3ME3HOM OCHOBE (DMKTUBHBIX Opa-
KOB BO HUMs ONpenesieHHbIX Henerd. Ha wuccmenyemon crpaHuile y4aCTHHUKH
COOOIIECTBA BBIKJIAJILIBAIOT CBOU MPEJIOKEHUSI, CTOUMOCTD YCIIYT, TPUHAIJICAKHOCTh
K TPQXIAHCTBY TOM WM MHOW CTPaHBI, a TAKXKE eJb 3aKII0UYeHUs] (PUKTUBHOTO Opa-
ka. OCHOBHOM TIENIbIO 3aKITFOUEHUS (PUKTHBHOTO Opaka SBISICTCS yIPOIIEHHAs MPO-
1eypa NoJIydeHHs TpaXkIaHCcTBa MHOCTpaHHOTo rocynapcrsa (Poccun).

CBOOOMHBIN TOCTYN K YKa3aHHOMY CalTy CO3aET YCJIOBHUSI, IPEMSTCTBYIONTNE
OCYILIECTBIEHUIO TOCYAapCTBOM IIPUHLMIA 3alIUTHl CEMEWHBIX OTHOIICHUH,
nojaBepraroT yrpo3ze uHTepechl P®d, a Takke OCHOBBI OOLIECTBEHHOH W
roCyJapCTBEHHOU 0€30MMaCHOCTH.

HccnenoBaB Marepuanbl Jiefa, Cyl YIOBJIETBOPUI TPeOOBAaHMS MPOKYpOpa.
Cornacno . 1 crt. 10 ®@enepanpHoro 3akoHa ot 27.07.2006 Ne 149-®d3 (pen. ot
19.07.2018) «O6 wundpopmaruu, HHGOPMAIMOHHBIX TEXHOJOTUSIX W O 3allIHUTE
uHpopmanmu» B Poccuiickoii  ®enepanuu  pacnpocTpaHeHue HHQpOpMaIUu
OCYIIECTBISIETCS CBOOOAHO TpU COOJIOJEHUH TPeOOBaHWM, YCTAHOBIICHHBIX (ere-
pajJbHBIM  3aKOHOJATENbCTBOM. [IyHKTOM 6 yKa3aHHOW CTaTbu 3aNpPELICHO
pacnpocTpaHeHue WHGOpPMAINK, KOTOpas HaIlpaBjeHa HA MPOIAaraHiay BOWHBI, pas-
YKUTAHUE HAMOHAJIBHOM, PACOBOW WJIM PEJIUTMO3HON HEHABUCTU W BPAXKIIBI, 4 TAKKE
WHON WHGpOpMALIMK, PACHPOCTPAHEHHUE KOTOPOM MPEeayCMOTPEHAa YroJOBHAas WM
aIMUHUCTPATUBHAS OTBETCTBEHHOCTb.

B cootBerctBUM € m. 5 cT. 15 ykazaHHOro 3akoHa mnepefada uMHMOpManuu
MOCPEJICTBOM  HCIOJIb30BAHMS MH(OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX —CETe
OCYIIIECTBISIETCS 0€3 OrpaHWYEHU MPU YCJIOBUU COOJIIOJEHHUSI YCTAHOBJICHHBIX
dbenepaibHBIMU 3aKOHAMH TPEOOBaHUMN K PaCHpOCTPAHEHUIO MH(GOPMAIIMU U OXpaHe

00BEKTOB MHTEIUIEKTyaIbHOU coOcTBeHHOCTH. [lepenaya nndopmanuu MOKeT ObITH
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OTpaHUYEeHA TOJIBKO B MOPSIKE W HA YCIOBHIX, KOTOPBIE YCTAHOBJIEHBI (heepaibHbI-
MU 3aKOHAMH.

B cuny n. 1 cr. 9 yka3zaHHOro 3aKoHa OorpaHWYEHHE JO0CTyna K MHpopmanuu
yCTaHaBiIMBaeTcs  (emepadpbHBIMM  3aKOHAaMH B IIEJISIX  3alUTBl  OCHOB
KOHCTUTYLIMOHHOT'O CTPOS, HDAaBCTBEHHOCTH, 3[I0POBbS, MPAB U 3aKOHHBIX HHTEPECOB
JIpYTUX Jull, odecreueHuss 000pPOHbI CTPaHbl U 0€30MaCHOCTH rOCYJapCTBa.

Cratpeit 12 CK PO s 3axmrouenus Opaka He0OXOIUMBI B3aMMHOE J100pO-
BOJILHOE COTJIacHe MY>KUMHBI U JKEHILMHBI, BCTyNaOMUX B Opak, U JOCTUKEHUE UMU
OpauHoro Bo3pacrta. bpak He MOXET OBbITh 3aKJIFOUECH NPHU HATMYUUA OOCTOSITEIIBCTB,
yka3aHHbIX B CT. 14 CK PO (u.2 ct. 12).

CnenoBarenbHo, Ha Tepputopur P® HegomycTMMbl K  3aKIHOYEHHIO
¢uKTHBHBIE OpaKy U 3aIpeLIeHbI AEHCTBYIOMUM (eepatbHbIM 3aKOHO1aTEIbCTBOM.

Cornacno 1. 4 4. 3 crateu 6 @eaepanbHOro 3akoHa ot 25.07.2002 Ne 115-03
(pen. or 19.07.2018) «O mpaBOBOM IOJOKEHUU HHOCTPAHHBIX TpakaaH B PDy
pasperieHue Ha BPEMEHHOE TPOXUBAHWE MOXXET OBITh BBIJAHO WHOCTPAHHOMY
IrpakJIaHMHY B MIpeJleiax KBOThI, YTBepkAcHHOM [IpaButenscrBoM Poccurickon De-
Jepalyy, €CIiMi MHOE HE YCTAaHOBJEHO HacTodmmMm DenepaibHbIM 3aKOHOM, JIMILY,
cocrosieMy B Opake ¢ rpaxkaaHuHoMm Poccuiickoit ®denepainiu, UMEIOIUM MECTO
)kutenbeTBa B Poccurickon @enepanuu.

[TyHkT «6» 4. 2 cT. 14 denepansHoro 3akoHa ot 31.05.2002 Ne 62-D3 (pen. ot
29.07.2017) «O rpaxnanctBe Poccuiickoit ®enepauun» ycTaHABIUBAET, YTO
WHOCTPAHHBIE TPAXIaHE U JTUIa O€3 TPAKIAHCTBA, COCTOAIINE B OpaKe C pOCCUSIHAMHA
HE MEHEee TpeX JIET, MOTYT BCTYIUTh B POCCHUUCKOE T'PAXKIAHCTBO B YIPOIIEHHOM
nopsijike 0e3 coOI0IEHUS YCIIOBUS O CPOKE MPOKUBAHUS B CTPAHE.

Takum o00Opa3oMm, C 1eIbl0 YOPOIICHHOW MpOUEeayphbl Jerajiv3alud Ha
tepputopur PO nHOCTpaHHbIE TpaKJaHe HAa BO3ME3IHON OCHOBE 3aKJIIOYAIOT Opaku
¢ rpaxnanamu Poccuiickoit denepanun. Ha ocHoBanuu 4. 1 ct. 30 «KoHBeHIUA 0
MPAaBOBOM MMOMOIIM M MPABOBBIX OTHOIIEHUSAX MO TPaxJaHCKUM, CEMEWHBIM U
YTOJIOBHBIM JI€JIaM», MO JeJiaM O MPU3HAHUM Opaka HeJAeHCTBUTEIbHBIM IPUMEHSIET-

Csl 3aKOHOJATENbCTBO. J[loroBapuBaromelics CTOpOHBI, KOTOPOE B COOTBETCTBHH CO
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CT. 26 MPUMEHSIOCH NPH 3aKJII0OUYEHUH Opakxa.

Takum o0pa3oM, Ha Opaku, 3aKJIIOYEHHBIE C WHOCTPAHHBIMHU Tpa)KIaHaMU
pacmpocTpaHsieTcsl 3ampeT 3aKiIroueHus (UKTUBHBIX OpakoB, YCTAaHOBJICHHBIH
POCCHICKUM 3aKOHOIATEIBCTBOM.

Hemaino cmiopHbIX MOMEHTOB BO3HUKAET TaKKe NMPH PACCMOTPEHUU I O MPH-
3HaHUM Opaka HeJCWCTBUTENILHBIM M3-3a YKpbIBaHUS (hakTa 3a00sieBaHUS OJHOW U3
cTtopoH. OCHOBHas! CIIOKHOCTb COCTOUT UMEHHO B TOM, YTOOBI cOOpaTh MaTepUabl,
JI0Ka3bIBatoLIe (GaKT COKPHITUs 00JIe3HU, HAIMYECTBYIOIIEH 0 BCTYIUIEHUS B Opak,
a Takxke (aKkT OCBEJOMJIICHHOCTH OOJICIOIETO Cynpyra.

Hanpumep, 0630p cyneOHOM MPAKTHKU COACPKUT AEINO0, TJIe MyX MOJa UCK O
npr3HaHuM Opaka HeJeHCTBUTENbHBIM, 3aBUB B KAUeCTBE MOTHBA, YTO )KEHA CKpbLja
OT HETO HAJMYWe TAKOro 3a00JIe€BaHMs, KaK SIMIENCHA . B ylOBIETBOPEHHH HCKa
MYXY OBLJIO OTKa3aHO, TaK KaK JI0Ka3aTeJIbCTB (paKTa yTauBaHUS OH MPEIOCTABUTH HE
CMOI, Kakue-IMOO CIpaBKM O HAJIMYUHM Takoro 3a00JeBaHUS Yy CYNpPYrd [0
3aMy>KeCTBa TaK)XKe€ OTCYTCTBOBAJIH, a Opak 3akitoyancs 100poBosbHO. Kpome atoro,
cama SIWIENICUS HE HEeCeT OMACHOCTU Ui 3/I0pOBBbSl CYNpyra M IOTOMCTBA, HE
TIEPENAETCs 110 HACEACTBY .

He Tak onHO3HAYHO BBITIIsAENA OBl KapTUHA, €ciii O B KauecTBe 3a00JIeBaHuUs
¢urypupoBan TyOepKyses3, KOTOPbIH HECET OMAaCHOCTh OKPYXKAIOIIUM, HO U 10 3TOH
npuyuHe Opak He MOXKET OBITh MPU3HAH HEACHCTBUTEIbHBIM aBTOMaTHUECKH. B xo/1€
cyneOHoro pa3dupareiabcTBa MPUHUMAETCS BO BHUMaHKE, B KaKOW Mepe B Ipolecce
Opaka ObLIM 3aTPOHYTHI HHTEPECHI CTOPOH, CKOJIBKO 10 BPEMEHU CYNPYTH MPOKUIU B
Opake, KakoB OBLT XapaKTep WX OTHOIICHWH, MPOYHE OOCTOSTENHCTBA U (PAKTHI,
YCTQHOBJICHHBIE Ha OCHOBAHWHU TIOKA3aHUI CBUZETENEe U MpelCTaBICHHBIX
JI0Ka3aTeNbCTB MO JeTy. B KakaoMm Jene o mpu3HaHWW Opaka HEAeHCTBUTEIbHBIM
cyneOHast IpaKTHKa TIIATEIbHO U3YyYaeT MPEICTaBICHHBIE C HCKOM JIOKYMEHTAIbHbIE

MNOATBCPKACHUSA, IMOKAa3aHHA IMPHUBJIICHCHHBIX CBHHCTCHCﬁ, N YXC HCXOOsA U3 BCEX

52 Amanickuii roponckoit cyn KpacHomapckoro kpas mo gaeny 2-1776/2016 ~ M-1418/2016 [Dnextponsblii pecypc]. — Pexum noctyna:
https://www.pjs-law.ru
53 Kpacnoapwmeiickoro paiionnoro cyza r. Bonrorpan (Bonrorpaackoii o6nactu) pemenue no aery 2-1776/2016 ~ M-1418/2016 [DnexkTpoHHsbIi

pecypc]. - Pexxum moctyma: https://rospravosudie.com
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00CTOSITENBCTB JeNIa, MPUHUMAET PEIICHHUEe O MPU3HAHUN/HETIPU3HAHUN Opaka He3a-
KOHHBIM/(DUKTUBHBEIM. IMEHHO coOpaHHasi Ioka3aTenbHas 0aza muMeeT B MOJOOHBIX
JieNax pellarolee 3HaucHMe.

Jlpyroe meno ObUIO PAaCCMOTPEHO OJHUM W3 CyIOoB AMypckoi oOmactu. Tak,
rpaxaaHiH AHTOHOB (()aMUJIMM B TEKCTE U3MEHEHBI) 0()OPMHUII OTHOLIEHUS C Ipax-
naHkoil JKapukoBoi, koTopass uepe3 2 Mecsua nocie O(OpMIIEHUS OTHOLIEHU
y3Hana o ceoeM BUY-unduumpoBanuu. ['paxknannH AHTOHOB MOJal B CyHI UCK O
OpU3HaHUM Opaka HEICHCTBUTEIbHBIM Ha TOM OCHOBAaHUHM, 4TO ObLI, OOMaHyT
CKpbIBIIEH OT Hero Qaxt 3apaxeHus JKapukoBoil. Ha cyneObHom 3acemanun rpax-
nanka JKapukoBa IpeacTraBWwiIa JOKA3aTENbCTBA CBOETO CIIYYaWHOIO 3apaKeHUs
HEMOJIOBBIM ITYTEM, K TOMY K€ MPOU3OILEIINM YXKE [OCJIE perucTpauuu opaka, T.e.
HaMEpEeHHbI 00MaH (akTHuecku He uMmen mecta. bpak AnroHoBa u JXapukoBoil He
OBbLT IPU3HAH CYJOM HEJEHCTBUTEIbHBIM.

Canenyrouiee aeno, I'paxxnanka EnncoBa oOpatunack B CyJl ¢ HICKOBBIM 3asiBJie-
HUEM C MPOCHOON aHHYIMPOBaTh Opak, NMpU3HAB HeAeHcTBUTENbHBIM. [IpumumnHa —
HaJIMYUE y MyXka IICUXUYECKOro 3a00jieBaHus, O KOTOPOM OH He mpenynpeaun Emnm-
COBY JI0 CBa/IbOBI.

CrpaBka M3 INCHXOHEBPOJIOTMYECKOTO AMCIAHCEpPa yIOCTOBEpPUIA, YTO (PaKT
00J1€3HM Ha MOMEHT CO3JaHMsI CEMbU UMEJl MECTO, YEJIOBEK COCTOUT Ha yUETeE, TaKkKe
OpEJICTaBICHO peIIeHWe Cyna O TMPU3HAHUM MYXXYUHBI HEIEeCOCOOHBIM,
JAaTUPOBAaHHOE BpEMEHEM 0 JHs peructpauuu Opaka. Mck rpaxnanku EmnncoBoil
ObLI YIOBJIETBOPEH>?,

Cpoku HCKOBOM JaBHOCTM Ha TpeOoBaHHMs O TpU3HAHUU Opaka
HEJCHCTBUTEIBHBIM HE PaCIpOCTPAHSAIOTCS, 3a UCKIIOYEHHEM CIy4yaeB, KOIa OJHO
U3 JIMII, BCTyNHUBIIKUX B Opak, CKPBLJIO OT APYroro JHIa HaJdudue BEeHEpUuecKoil 0o-
ne3nu unu BUY-undexnuu. Cynpyr, 4bM IpaBa HapyllIeHbI, BIIpaBE 0OpaTUTHCS B
CyJl ¢ TpeOOBAaHUEM O NMPU3HAHUU Opaka HEAECHCTBUTEIbHBIM B TEUEHHUE OJHOIO rojia

C MOMCHTA, KOI'/Ia Y3HaJ WJIN JOJIKCH OBILT Y3HATb 00 PTOM OOCTOSITEILCTBE.

% BnarosemeHckuil ropoackodl cyn mo gemy Ne 3-440/2015 3-440/2015~M-403/2016 [Dnextponmblii pecypc]. — PexuM mocTyma:
http://www.gcourts.ru
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B cootBerctBuu ¢ 1. 4 cr. 169 CK P® k Takum TpeOOBaHUSAM NPUMEHSIOTCS
CPOKM MCKOBOW JaBHOCTH, ycTaHOBiIeHHblE cT. 181 T'K P®°° mus mpusHanus
OCIIOPUMOU CHEJIKU HENEHCTBUTEILHOM.

CrnenoBatenbHO, MpU3HaHUE Opaka HEAEWCTBUTEIBHBIM MPOU3BOAUTCS TOJIBKO
B cyaeOHOM nopsiake. MckoBoe 3asBiieHHE O MPU3HAHUU Opaka HeJAeHCTBUTEIbHBIM
MOAAETCS 3aNHTEPECOBAHHBIM JIMLIOM B PAaHOHHBIN CyJ IO MECTY HaXOKIECHUS OTBET-
yuka. B coorBerctBum co cr. 9 CK P® wuckoBas maBHOCTh Ha TpeOOBaHHE O
NpU3HaHUU Opaka HeNeHCTBUTENBHBIM HE pacrnpocTpaHsercs. bpak mnpusHaercs
HEJEHCTBUTEIBHBIM CO JHS €r0 3aKIF0YCHHUS.

OpaHaKo UMEIOT MECTO CITy4au-UCKIIOUEHHUs, KOT/la paCTOPTrHYThII Opak MOXKeT
ObITh TpPU3HAH HEACUCTBUTENBHBIM [0 MOTHMBAM HAJMYUS MEXIY CyIpyramu
3aIlpeIeHHON 3aKOHOM CTEIMEHU POJICTBA JINOO COCTOSIHUS OJHOTO M3 HUX B MOMEHT
perucTpanuu Opaka B JpyromMm HEpacTOPrHYTOM Opake.

CornacHo IlocranoBnenutro Ilienyma BepxoBHoro Cyaa Poccuiickoit
®enepaunu ot 05.11.1998 Ne 15 «O npumeHEeHUM CyJaMu 3aKOHOJATEIbCTBA IPH
PAacCMOTPEHHHU NI O PACTOPKEHUHU Opaka», UCK O MPU3HAHUU PACTOPTHYTOro Opaka
HEJICHCTBUTEILHBIM MOXKET OBITh PACCMOTPEH CYJIOM TPHU YCIIOBUUA OTMEHBI PEIICHUS
0 pacTopkeHHH Opaka, MOCKOJIbKY, MPUHHUMAs TaKOE pEIICHUEe, CyA HMCXOAWI W3
dakTa ACHUCTBUTEIPHOCTH 3aKiIfoueHHOro Opaka. Ilpuuém, Opak MOXeT ObITh
NPU3HAH JIEUCTBUTENbHBIM, €CJIM K MOMEHTY PacCMOTPEHUS JIeJa OTHAIN T€ 00CTOsI-
TEJIbCTBA, KOTOPHIE B CHIIY 3AKOHA MPEMATCTBOBAJIN €r0 3aKJIFOUEHUIO.

Cyn He MOXeT Mpu3HaTh Opak (PUKTUBHBIM, €CIU J0 PACCMOTPEHHUS Jena
CYJIOM CYIIPYTH CO3/alii CEMbIO. B 3TUX IBYX Cilyuasix pacTOprHYyTbIil Opak MOXKeET
ObITh mMpu3HaH HeneucTBUTeNbHBIM (cT. 29 CK P®). Hepenko cyn HemnmpaBWIbHO
npumensieT c1. 29 CK P®°. TIpoananusupyeM KOHKPETHOE 1€ei10. MBaHoB 0OpaTuiics
¢ uckoM Kk bopucoBoit o mpu3HaHuu Opaka HeACHCTBUTEIBHBIM, CCHLIASICH HA TO, YTO

bopucosa, Bctynas ¢ vum B 2013 roay B Opak, coctosiia B apyrom opake. B 2015

35 T'paxmanckuii kogeke Poccuiickoit Menepamuu (dacts nepsas) ot 30.11.1994 Ne 51-®3 (pexn. ot 03.08.2018[DneKTpoHHBIH
pecypc]: Hdoctyn u3 crpas.- npaBoBoil cuctemsl «Koncynprantllitocy.

36 Cemettnbiit kogeke Poceuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. or 03.08.2018) [Dnekrponusiii pecype]: Hoctyn u3s
crnpas.- mpaBoBoii cucremsl «Koncynprantllnocy.
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rony Opak pactopruytr. OmHaKo uX Opak SIBISETCS HENCWCTBUTEIBHBIM, U TIPOCHI
WCK yJIOBJIETBOPHTH. bopricoBa MCK HE MpU3HANIA, CChIIASCH HA TO, YTO TIEPBBINA Opak
ObLJT pAaCTOPTHYT JO pacTOp>KeHUs BTOporo Opaka. MupoBod cyabs UCK
yIOBJETBOPHIJI YaCTUYHO: mpu3Hai Opak ¢ 2013 roga (c MOMEHTa 3aKIIOUYEHHUS ) JI0
2015 roma (10 pactopeHusi epBoro Opaka) HeneucTBUTEIbHBIM, a ¢ 2015 roga —
NENUCTBUTENBHBIM. ANCIUISILMOHHAS HHCTAHI[MSI OTMEHUIA PELICHUE U BhIHEC]Ia HOBOE
perieHne, mpu3HaB Opak HENEeWCTBUTENbHBIM. TakuMm o0pa3oM, amesuIsIIMOHHAsT WH-
CTaHIMs yCTPaHUJIA AOMYIIEHHbIE MUPOBBIM CYIbEH HAPYLICHUS.

Ecnu nmpuMeHsTh aHamorvio ¢ TpaXJAaHCKUM TIpaBOM O  XapakTepe
HEJICHCTBUTEILHOCTH Opaka, TO CJEIYyeT yYUTHIBATh, YTO CEMEWHBIE OTHOIICHUS
UMEIOT CBOM OCOOEHHOCTH, YTO CYILIECTBEHHO JUIsi OAHOW CHUTyallud, B JIPYrom
CIydae MOXET OBITh a0CONIOTHO Oe3paznu4HbiM. B coBeTckuwii  mepuon
BBICKA3bIBAIMCh MHEHHSI O HEAOMYCTUMOCTH MPU3HAHUS Opaka HEAeHCTBUTEIbHBIM
[0 MPUMEHEHHIO HOPM TPa)XJAAHCKOTO MpaBa K CiydasM 3aKIiO4eHHs Opaka Mo
BIUSIHUEM OOMaHa, 3a0JTyKICHUSI, HACHIIUS JIH YTPO3bI, U OMPEACIISIIO OBl MTOIX0] K
Opaky, Kak K UMYILIECTBEHHO-IIPABOBOM C/EJIKE, YTO MPOTUBOPEUHIIO TOHATHUSM O CO-
BETCKOI ceMbe U Opake. Takue CyKIeHUS MOAKPETUISIIMCH CChUIKOW Ha JICHCTBOBAB-
miee B TOT Mepuoj OpayHO-CEeMEHHOE 3aKOHOIATENIbCTBO U CYACOHYIO MPAKTHUKY.
[Topox Bosu (oOMaH, 3a0dyKJIE€HHE W T.II.) HE Ha3bIBAICS MPSMO OCHOBAaHHEM
HEJICWCTBUTEILHOCTH HU B 3aKOHE, HU B MOCTAHOBJICHUSAX U Pa3bSICHEHUAX BBICIIHUX
CyZ1IeOHBIX OPTaHOB.

B Hacrosiee BpeMsi HallMuue NpUHYKICHUS MOYKET MOCTABUTh 0]l COMHEHUE
3aKOHHOCTH Opaka. [IpuHyxaeHue, IBIsSsSICh MPOTUBONPABHBIM M OOIIIECTBEHHO OTac-
HBIM TOBEJICHUEM, O€3yCIIOBHO, BJIEYET HEOJAronpusiTHbIE IOPUIUYECKUE MOCIIe-
crBusA. Kpurepum OTHECEHMST WM HEOTHECEHUS HENPABOMEPHBIX JIEMCTBUM K
NPUHYKJIEHUIO BBIPAOOTAHbI TEOPHEN M MPAKTUKOW, XOTS 3aKOHOAATENbHO U HE 3a-
KperuieHbl. PU3nuecKoe WM MCUXUYECKOe MPUHYKIECHUE O3HA4YaeT MPUMEHEHUE K
JIUIlY HE3aKOHHBIX METO/I0B BO3/ICHCTBUSI.

[TocnencTBusi HENEUCTBUTENBHOCTH Opaka B HAYYHBIX TPYyJax MOHUMAIOTCS, B

OCHOBHOM, Kak Mepbl 0TBeTcTBeHHOCTH. Cornamrasch ¢ MHeHueMm E.H. PsOunuHoOM,
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E.1O. Jlametixunoii, /I.b. Pasuesoii, B.A. [llanamoBa o ToM, uyTo mpu3HaHue Opaka
HEJICCTBUTEIBHBIM €CTh PAa3HOBUIHOCTH CEMEWHO-IPABOBOM caHKuuu, B.M.
Bopoxeiikun («AKTyanbHble TPOOJIEMbl TEOPUHU CEMENHBIX MTPABOBBIX OTHOIIEHUH B
CCCP») emé B 1978 romy orMeyasn, 4YTO BONPOC O BBIOOpPE MOCIEICTBUN
HEJICHCTBUTEIBLHOTO Opaka JOJKEH B OOJbIlIed MEpe CTaBUThCS B 3aBUCHUMOCTb OT
BUHOBHOTI'O MTOBEJIEHUS CYyOBEKTOB.

[To HamleMy MHEHUIO, HA3BaHHbBIEC YUEHBIE UCCIIE0BAIU BOMPOC O MOCIEACTBU-
X B BUJIE OOpEMEHEHUs IPpaB BUHOBHOIO CYIpyTa (HEI00POCOBECTHOTO).

[TocnencTBus HEJIEWCTBUTEILHOCTH MTOMUMO o0peMeHeHUn TSt
HEJI0OPOCOBECTHOTO CyNpyra MMEIOT 1€JIb BOCCTAHOBUTH (MPU3HATH) HAPYIIECHHBIE
(ocriopeHHbI€) MpaBa JOOPOCOBECTHOTO CYIIpyra U TpeThux Juil. Hamo monarate, 4yTo
MOCJIC/ICTBUSI HEICUCTBUTEIBHOCTH Opaka MOTYT OBITh PAacCCMOTPEHBI KaK MEpPHI
3alUTHI TIpaB JOOPOCOBECTHOIO Cylpyra U APYrUX JIMI, BCTYNUBIIUX C CYyNpPyramu
10 HEeACHCTBUTEIBLHOMY Opaky B Ipa)KJIaHCKUE U CEeMEilHbIe MPaBOBbIE OTHOIICHMUS;
KaK MEpbl CEMEWHO-NIPAaBOBOM M  TPAXKIAHCKO-NPABOBOM  OTBETCTBEHHOCTH
HEZI00POCOBECTHOIO CyNpyTa.

[ToMmuMo mOCHENCTBUI HENEHCTBUTETHLHOCTH Opaka, Ha HaIll B3TJISM, CICAyeT
BBIJICJIUTH U MOCIEACTBUS 3aKII0YEHHUSI HEIEUCTBUTEIILHOTO OpaKka 0 MpU3HAHUS €T0
HenencTBUTENbHbIM. Takue nocnenctBusi ycrtanaBiaupaet cr. 28 CK P®, onpenenss
OTpaHWYEHHBINA KPYT JIHII, 00JaJAI0NINX MTPAaBOM Ha CyneOHYIO 3anmmuTy. Tak, B 4acT-
HOCTH, HE 00JIaJjaeT MpaBOM Ha oOpallleHHe B CyJ 3a 3allUTOH IMpaB, HAPYIIEHHbIX
3aKJIIOUEHUEM  HEACMCTBUTENbHOrO Opaka, CyNpyr, 3HaBUIMM O HaJU4uU
MPENSATCTBUN IS 3aKIII0OUeHUs Opaka, 3HaBIINiA 0 GUKTHBHOCTH Opaka.

N3 Bcero ckazaHHOr0O MOYKHO KOHCTaTUPOBATh, YTO B TEOPUHM HAPYLICHUS
YCIIOBUM 3aKJIFOUYCHHS Opaka JeisT Ha OCHOBaHUS aOCOJIOTHO HEJEHCTBUTEIHHBIC
(HUYTOXXKHBIE) M OCHOBAHHUS OTHOCHUTEJIbHO HEJIEHUCTBUTENbHBIE (OCHOPUMBIE).
Ocnopumble Opaku MPU3HAIOTCS HEACUCTBUTENBHBIMU B CyIeOHOM TMOPSIKE;
HUYTOXKHBIE Opaku HENEeUCTBUTENbHBI 0€3 CyneOHOTO TpPHU3HAHUS, OJHAKO
3aMHTEPECOBAHHBIC JIUIA MOTYT 3asBUTh B CyJ O NIPUMEHEHHH MOCJIEICTBUN HENIEH-

CTBUTCJIBHOCTH HHYTOXKHOI'O 6paI<a. Taxkast KJIaCCI/I(bI/IKa]_II/IH BIIOJIHC OIlpaBAaHa H
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MMEET NPAKTUYECKOE 3HAYECHME, MPEACTABIACTCS BO3MOXKHBIM IPUMEHEHHE AHAJIO-
MU C TPAXKIAHCKUM IMPAaBOM (MHCTUTYT HEIEUCTBUTENBHBIX CIEJIOK) IO 3TOMY BO-
npocy. B ceMeliHOM 3aKOHOJATENbCTBE COAEPIKUTCS 3aKPBITHIN IEPEYEHb OCHOBAHUI
npu3HaHus Opaka He1eHCTBUTEIbHbBIM:

— OTCYTCTBHE CBOOOIHOTO BOJIEU3BSBIICHUS HA BCTYILJIEHUE B OpaK;

— HEJIOCTUKEHHE OPavyHOro BO3pacTa;

— CYIIECTBOBAHHE JAPYTroro HepacTOPrHYTOro Opaka;

— 0JIM3KO0€ POJICTBO MO MPSAMON BOCXOALIEH U HUCXOASAIICH JIMHUU;

— OTHOLLUEHUS YCHIHOBJIEHUS;

— HEeJeecnocoOHOCTh CYNPYrOB WM OJHOTO U3 CYNPYTrOB BCIEACTBHE
MICUXUYECKOTO pacCTPOICTBA, YCTAHOBJIEHHAS CYJIOM J0 PErHcTpaluu Opaka;

— COKPBITHE OJHUM U3 CYNPYroB HaJIW4Ms BeHEpHUecKou Oonesnn mau BUU-
uHpeKImy;

— BCTYILIEHHE B Opak 0e3 HaMepeHHs CO31aTh CeMbIO ((PUKTUBHBIN Opak)°’.

Ha wam B3rmsam, aOcomoTHas HEACHCTBUTENHHOCTh Opaka (HHMYTOKHOCTH)
HACTYyMAaeT MPHU CYIIECTBOBAHUU JAPYrOoro HEPACTOPrHyTOro Opaka; OJIM3KOTrO PoJICTBA
0 NPSIMOM BOCXOJSIIEN M HUCXOJIAIIEH JMHUM; OTHOIIEHUW YyCHIHOBIICHUS; HEJEe-
CIIOCOOHOCTH CYNPYTOB WJIM OAHOTO M3 CYNpPYrOB BCJIEACTBUE MCUXUYECKOTO pac-
CTpPOMCTBa, YCTAHOBJIEHHOM CyAOM 10 perucrpanuu Opaka. OTHOCHUTENIbHAs
HEJICUCTBUTEIHHOCTh Opaka (OCOPUMOCTH) BO3MOKHA MPU OTCYTCTBHHM CBOOOIHOTO
BOJICU3BSBIICHUS HAa BCTYIUICHHE B Opak; HEIOCTUKEHUU OpauyHOIO BO3PACTa; COKPbI-
TUU OJHUM M3 CYNpPYrOoB Haimuuus BeHepuueckod Ooneznu wiu BUY-undexmmmy;
(GuKTUBHOCTH Opaka (OTCYTCTBHUE II€JI CO3/IaHUS CEMBH).

[lepeuenb ocHOBaHM Uil TpU3HAHUS Opaka HEIEMCTBUTENbHBIM MPECTABICH
B cT. 27 CK P® uncuepnsiBaronie U paclIMPUTEILHOMY TOJKOBAHUIO HE MOJJIEKHUT.
Hauboinee pacrpocTpaHeHHBIM OCHOBaHUEM IMpPU3HAHMS Opaka HeJAEHCTBUTEIbHBIM
ABJIIETCSI HApYyIIEHWE MPUHIUINA eAUHOOpauus. YenbHBIA BEC YKa3aHHOTO

OCHOBAHUS CPEU JIeT 110 HeACUCTBUTEIbHBIM OpakaM cocTaBisieT 97-98 %.

57 Becnanos A.IO. HenelicTBuTeNbHOCTL Gpaka MO CEMEHHOMY 3aKOHOIATENBCTBY Poccuiickoit denepamuu: aBropedepar jauc. ...
kamunara topunudeckux Hayk / AJO. BecmamoB // Poccmiickast mpaBoBas akazemusi MuHHCTepcTBa IocTHIMH Poccmiickoit
®enepaunu. Mocksa, 2014. C. 35-94.
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Ha wHam B3risa, Oe30CHOBAaTENbHO HE Ha3BaHO B KAaueCTBE OCHOBAHMS
npu3HaHUM Opaka HEJACWCTBUTEIbHBIM HaJMYME TAKOro (hakTa Kak TOKIECTBO IMOJIa
cynpyroB. Bo-nepBbIX, OJIMHAKOBBIN IMOJI CYNPYTd MOTYT UMETh NPU BCTYIUIEHUU B
Opak (pasnuunble Quznonorndyeckue aHomanuu). MneHtudukanus moia demoBeKa
MOXET MPEACTABIIATh TPYIAHOCTU MPU POKIACHUU, WIN MO3KE B IMEPUOJ B3POCICHUS
MOXET  MPOSBUTBCSA  MATOJOTHs,  OCJOXKHSIIIAS  YCTAHOBJIEHUE  IOJOBOM
IIPUHAJIEKHOCTH JJMYHOCTU. B HEKOTOPBIX Cilydasx I ONPENESICHUs 1oJa YeaoBe-
Ka HEOOXOJIMMO MPOBEACHUE MEAUIIMHCKON dKCepTU3bl. Bo-BTOPBIX, TOXKIECTBO MO-
Ja CYNpYroB MOKET OTMEUaThCsi M B TEPHOJ COCTOSHUS B Opake B CBSI3U C
IIEPEMEHON OJTHOTO M3 CyIpPYrOB I'€HAEPHOU NpUHAIEKHOCTU. Ilo nencTByromemy
3aKOHOJIaTENbCTBY ISl MEPEMEHBbI I'PaKIaHCKOTO MOoJIa JOCTATOYHO OOPaTUTHCS K
IICUXUATPy 3a IIOJYYEHHEM COOTBETCTBYIOUIETO 3aKIrO4yeHus. MeaunmHcekoe
3aKJIIOYEHUE SIBISIETCS] €IMHCTBEHHBIM HEOOXOJMMBIM M JOCTATOYHBIM OCHOBAHUEM
JUUISl BHECEHUSI U3MEHEHU B aKTOBBIE KHUTH 3aIIMCH I'PAXKIAHCKOTO COCTOSIHUS U J0-
KYMEHTBI, yIOCTOBEPSIOIINE JIUYHOCTh TAKOI0 I'PakAaHWHA. BIIOJIHE JIOTUYHO, YTO
nepemMeHa mnoja (GU3nYecKoro JMIa He SBJISIETCS OCHOBAaHUEM JIJIsl TIPEKPAILEHUS] €ro
npaB U 00s13aHHOCTEH, B TOM 4HKcje U B OpauHo-cemeitHon cdepe. [IpensTcTBuil k
nepeMeHe MoJa JIMILY, COCTOSIIEeMY B Opake, pOCCHMCKMM 3aKOHOAATEbCTBOM HE
YCTaHOBJIEHO, XOTS 3apyOekHOe TMpaBO MOJ0OHBIE 3ampeTsl coaepkur. Ha
CETOAHSIIHUN JIeHb Cynb0a Takux OpakoB HE SICHA, OJHAKO CIPaBEJIMBOCTH Paau
CIIENyET 3aMETUTD, YTO, U KOJIMYECTBO TAKHX CYIPYXKECKHX I1ap, HE3HAYUTEIHHO S,

Crenyroliee, He SABJIAETCS OCHOBAHUEM HEJCHCTBUTENLHOCTH Opaka HaJlIu4Yue y
OJIHOTO U3 CYyNpyroB 3a00JieBaHMs, MPEACTABISAIONIETO OMACHOCTh AJI JPYroro
Cymnpyra M ux MOTOMCTBA. B IENCTBYyIOIIEM 3aKOHOAATEIBCTBE HA3BAHO B KAYECTBE
OCHOBaHUS OCIapUBaHMs JEHCTBUTENLHOCTH Opaka JIMIIb COKPHITUE BEHEPUUYECKOM
oone3nu unu BUY-undexnyum, XoTs COKpPhITHE WHBIX 3a00JI€BaHUN MOXKET UMETh U
OoJiee HEraTUBHBIC MOCIEACTBUS AJIA 30POBbSl APYroro Cynpyra u moTOMCTBa, YeM

COKPBITHUC BCHCPHUYCCKHX 3360J’ICB3HHI>1, KOTOPLIC B OOJBIINHCTBE CJIydacB SABJISIOTCA

8 Anbbukos WU.P. [IpaBoBbie acmekThl MEIUIMHCKOro 00CiIen0Banus Jull, BeTynaomux B 6pak / U.P. Anbs6ukos // Cemeiinoe u

JKUIMIHoe mnpaso. 2015. Ne 7. C. 67.
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uzneunMbIMu. [lpencrasmnsiercs, uto npobiemMa B MPUHIUIE pa3peluma nyTéM ycTa-
HOBJIEHUSI O0053aTEIbHOTO JOOPAYHOIO MEAMIIMHCKOIO OCBHUAETENIbCTBOBAHUS H
OCBEIOMJIEHUsI OpadyrouIuxcs O 3A0pOBbE APYr Jpyra. AKTyajJbHO YCTaHOBJICHHE
IOPUIMYECKUX TOCIEACTBUIM HEIEHCTBUTENBHOCTH Opaka Mpu yTauBaHUHM OJHUM U3
CYIIPYrOB TaKOTO 0OCTOSITENIbCTBA KaK IepeMEHa 1101 UIN repMappoaUTH3M.

K coxaeHnio, COBpEMEHHOE OTE€YECTBEHHOE IPABO HE YCTAHABJIMBACT IS
CYNpYroB OOS3aHHOCTEH COXHUTENbCTBa M BepHOCTU. [IpemobonesHue mepectano
OBITh YTOJIOBHO-HAKa3yeMbIM U HE Ha3bIBAaeTCs 00Jiee B KAUECTBE CAMOCTOSATEIBHOIO
OCHOBaHMS mpekpamieHus (anHyaupoBanus) Opaka, CK P® wne paccmarpuBaer
npeno0oIesHue Kak CeMeHOe MpaBOHapyIlIeHNe, HE YyCTaHABIUBACT CAaHKIIMU B BH-
Jie IpU3HaHUs Opaka HEJNEHCTBUTEIbHBIM ISl HEAOOPOCOBECTHOIO CYIpyra, cO Bce-
MU PECTHUTYLUHMOHHBIMH MOCHAEACTBUSAMUA. OJHAKO B 3aKOHOJATENBCTBE HEKOTOPBIX
MHOCTPaHHBIX IOCYAAPCTB MIPET000ESHUE SIBISIETCA HE TOJIBKO OCHOBAaHHEM IIpH-
3HaHHUA Opaka HEICHCTBUTEIBHBIM, HO W BIJIEYET YIOJOBHYIO OTBETCTBEHHOCTb
(nanpumep, B Pecriydnuke Kopes, Kutaiickoit Haponnoit Peciybnuke, Pecriybnuke
Can-Mapuno). Ha nam B3risn, npaBuibHO otMevan O. JKropiuc: «... cHuXeHHe
YTOJIOBHOM M AJMHUHUCTPAaTHBHOM OTBETCTBEHHOCTH IIPM HAPYLICHWHM YCJIOBUH
NEHCTBUTEILHOCTH Opaka He CIOCOOCTBYET YKPEIJIEHUIO HHCTUTYTA OpaKa U CEMbI».

B coorBerctBuun ¢ m. 1 cr. 28 CK P® tpeboBarh mnpu3HaHus Opaka
HEJEHCTBUTEIBHBIM MOTYT TOJBKO CJIEAYIOLIME JUIA IO CTPOTO ONPEAEICHHBIM OC-
HOBAHMAM" :

1) HECOBEPILIEHHONETHUI CYNIPYT, €r0 POAUTENM (JIMLA, UX 3aMEHSIOLIUE), Op-
raH ONEKH U MOMEYUTENbCTBA WM IMPOKYpPOp, €ciu Opak 3aKiIiO4eH C JIMLOM, He
JOCTUTIIINM OpayHOTro BO3pacTa, PU OTCYTCTBUM pa3pEIICHUs Ha 3aKJII0UEeHUE Opaka
710 AOCTHXKEHMSI JIUIIOM OpadHoro Bo3pacta. [locie mocTukeHus: HeCOBEPILIEHHOET-
HUM CyOpyroM BO3pacTa BOCEMHAJUATH JieT TpeOoBaTh MNpU3HAHUA Opaka
HEJICHCTBUTEIIBHBIM BIIPABE TOJIBKO ATOT CYIPYT;

2) cympyr, IpaBa KOTOPOTO HAPYIICHBI 3aKII0YCHUEM Opaka, a TaKXKe MPOKY-

39 Cemettnbiit kogeke Poceuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. or 03.08.2018) [Dnekrponusiii pecype]: Hoctyn u3s
crpas.- IpaBoBoi cucteMsl «KoHcynpranTllmocy.
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pop, ecinu Opak 3aKi0YeH MPU OTCYTCTBUU JTOOPOBOJIBHOTO COTJAcHsl OJHOTO U3
CYNpyTOB Ha €ro 3aKJIIOUYCHHE: B pe3yibTaTe MPUHYKICHUSA, OOMaHa, 320y IeHUS
WIM HEBO3MOXXHOCTH B CHIJIy CBOEIO COCTOSIHUS B MOMEHT TOCYJapCTBEHHOM
pPEerucTpaluy 3aKII0UeHUs Opaka MOHMMATh 3HAYEHHs] CBOUX JEUCTBUN U PYKOBO-
JTUTh UMU;

3) cynpyr, He 3HaBIIUA O HAJIUYUU OOCTOSITENLCTB, MPEMATCTBYIOIIUX
3aKJIIOUEHUI0 Opaka, OMEKyH CyNpyra, MPU3HAHHOTO HEIEECHOCOOHBIM, CYIPYT IO
IpeabIAyIIEMy HEpacTOPrHyTOMY Opaky, Apyrue Juila, MpaBa KOTOPHIX HAPYIIEHBI
3aKJIIOuYeHUuEM Opaka, Ipu HAIUYUH 00CTOSITENLCTB, MPENSATCTBYIOIIUX €ro 3aKIIoye-
HUIO, & TAK)KE OpraH OMNEKHU U MOMEUNUTEIBCTBA U IPOKYPOP;

4) npoKypop, a TakKe He 3HaBIINNA O PUKTUBHOCTU Opaka Cynpyr B cllydae 3a-
KITIOYeHHs] PUKTUBHOTO Opakxa;

5) cynpyr, mpaBa KOTOPOTr'0 HapyIIEHbI COKPBITUEM APYTUM CYIIPYTrOM HaJIHUHUS
BeHepuueckol 6osie3nu uiu BUY-undexnmm.

[Ipu paccMoTpeHuu nena o MpU3HAHUHU HEJCHCTBUTENBHBIM Opaka, 3aKII0YeH-
HOTO C JIMIIOM, HE JOCTUTIIUM OpadyHOro BO3pAacTa, a TAKKe C JUIOM, MPU3HAHHBIM
CyJIOM HEJIEECIIOCOOHBIM, K YYacTHIO B JIeJi€ MPUBIEKAETCS OPraH ONEKU U MOIEYH-
TEJIbCTBA.

Ha nam B3risia, nepeyeHs Jnil, UMEIONIUX MpaBo TpeOoBaTh NMpU3HAHUS Opaka
HEJEHCTBUTEIBHBIM, B NTOJIHOM Mepe npeactasieH B CK P®. Mcxoas w3 npuHnumna
CIPaBeUIMBOCTH, 3aKOHOJIATEh YUY€l BCEX JIMIL, YbHM MpPaBa U OXPaHSIEMbIE 3aKOHOM
UHTEPEChl MOTYT OBbITh HAPYLIEHBI MPH 3aKIOYEHUHM HEIACHCTBUTENBHOTO Opaka, U
IOCKOJIBKY y TOCYAapCTBa €CTh OCOOBI HMHTEPEC B YKPEIUICHHH COLUAIBHOTO
MHCTUTYyTa Opaka B oOmIecCTBe, NpPaBWIBHO Ha3BaHbl B KayeCTBE MCTIIOB
IpEeCTaBUTENN MyOIMYHOM BIACTU: OPTaH OMEKHU U MONEUYUTEIHCTBA, IPOKYPOP.

Ecnu 3agBuTENbh HE OTHOCHUTCA K JAHHBIM JIMIIAM, CYJ OTKa3bIBaeT €My B
IPMHATHM UCKOBOTO 3asiBJICHUA Ha ocHOBaHuM 1. 1 1. 1 ct. 134 TTIK PD® (1. 22 Ilo-

cranoBieHus Ilnenyma BepxoBHoro Cynma P® ot 05.11.1998 «O npumenenun

60 T'pasknanckuil mpoueccyanbubiil kogeke Poccuiickoit ®enepanun ot 14.11.2002 Ne 138-D3 (pen. ot 03.08.2018) [DaeKTpoHHBIN
pecypc]: doctyn u3 crpas.- npaBoBoil cuctemsl «Koncynprantllitocy.
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CyllaMH 3aKOHOJATEJbCTBA IPU PACCMOTPEHUM JENI O PacTOopkKeHuu Opakay). Tak,
Koucturynmmonnsiit Cyn P® oTka3anm B NPUHATHM K PACCMOTPEHUIO >KaJOOBI
rpaxaanuHa B.A. KoposieBa Ha HapylIeHHE €ro KOHCTUTYIIMOHHBIX TpaB 1. 1 cT. 28
CK P® u 1. 4 cr. 27 ®eaepanbHoro 3akoHa PO «O npokypatype Poccutickoit @ene-
pauum». B cBoeii xanobe rpaxnanud A.A. CuopoB HacCTaMBaeT Ha TOM, YTO IOJIO-
skeHus 1. 1 cr. 28 CK P® HapymaroT npaBo KaKJa0ro Ha Cy/IeOHYIO 3allUTy, KaK OHO
3aKperuieHo B cT. 46 Koncruryuu PP, mockoabKy yCTaHOBJIEH MCUEPIIBLIBAOLINI
NepeveHb JIMI], KOTOPbIM MPEJOCTABICHO MPaBo TpeOOBaTh MpU3HAHUs Opaka HeJeH-
CTBUTEJIbHBIM (B TOM uucie GUKTUBHOTO). [Io MHEHUIO 3asiBUTENSA, B COOTBETCTBUH C
®enepanbHbiM 3akoHOM P® «O npokyparype Poccuiickoit @enepauun» B 1. 4 CT.
27, mpemycMaTpuBaeTcs MpaBo, a HE 00S3aHHOCTb MPOKYpPOpa MPEIbSABIATH UCK O
npU3HaHUK Opaka HEJAEWCTBUTEIbHBIM, TEM CAMBIM JOIMYCKAET OTKA3 JOJKHOCTHBIX
JIMI] OPTaHOB MPOKYPATYpbl OT OOpaIEHUsI B CyJl, UYTO HApylIAeT KOHCTUTYLUOHHBIE
npaBa rpaxaadH Ha cyaeOHyro 3amuty. Konctutynuonueii Cyn P® B cBoém
MOCTAHOBJICHUH YCTAHOBWJI, YTO MPaBO Ha CyA€OHYIO 3alIUTy HE 03HAYaeT BO3MOXK-
HOCTH BbIOOpa rpa)KIaHMHOM 110 CBOEMY YCMOTPEHHUIO JIFOOBIX CIIOCOOOB U MPOIIEAYP
CyJIeOHOM 3aIIUThl, 0COOEHHOCTH KOTOPBIX MPUMEHUTENBHO K OTJEIbHBIM BUAM CY-
JONIPOU3BOJICTBA M KAaTErOpUsIM €Nl onpeaestores, ucxonda n3z Koncrturyuum PO,
beneparbHBIMU 3aKOHAMH.

HekoTtopbele yuyé€Hble NPUAEPKUBAIOTCS IO3ULUUHA, YTO C TOYKH 3PECHUS
JIOKa3bIBaHMS Jieja 0 (UKTUBHOCTH Opaka MpeICTaBISIOT IS CyJa 3HAYUTEIbHYIO
TPYAHOCTh OCOOEHHO TOT/a, KOTJa HAMEPEHUS! CO3/1aTh CEMbIO HE OBLIO TOJNBKO y
OJIHOTO M3 CYNPYroB, TaK KaK ATOT HEAOOPOCOBECTHBIN CYNpPYr Ha ONpEAeSIEHHOE
BpEMs CO3/1a€T BUAMMOCTb CEMbH, a, OJIYYHB XkejnaeMoe (MMPaBo Ha PEruCcTPaLMIo MO
MECTY JKUTEJBCTBA CyNpyra, MPaBO MOJb30BaHUS >KHJIBIM OMELIEHUEM CyNpyra H
Ip.), PE3KO MEHSIET CBOE MOBe/IeHUE (TPEAbIBISIET TpeOOBaHKE O Pa3BOJIE, O pa3Jieie
YKUJION TITOIIAIN ).

C TakuMm MHEHHEM C0KHO He cornacuthes. Tak, C.C. JInTBUHEHKO BCTynuia

1 Koncrurynus Poccuiickoit ®enepanuu (pen. or 21.07.2014 Ne 11-®K3) [Dnexrponnsiii pecypc]: JOCTyI M3 CpaB.- IpaBoBOi
cucreMbl «KoncynsrantlLitocy.
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B Opak ¢ U.C. BonkoBeiM, [Io O6paka C.C. JIMTBHHEHKO TPOXKMBaja MO JOTOBOPY
COLMAJIbHOIO HaliMa B MYHHIMIIAJBHOM KBapTUpPE CO CBOEHM MAaTepbhlo, KyZa
nocenuics u U.C. Bonkos. Cpa3zy nocie 6pakocoderanusi .C. BoiakoB sikoObI yexa
HABECTUTh CBOMX POJMTENEH, KOTOPbIE MPOXKUBAIA B APYyrom ropojae. Bo3spartus-
HIMCh, BOJIKOB HACTOST HA TOM, YTOOBI JINTBUMHEHKO 3aperucTpUpOBaja €ro Mo MECTY
«ux coBMeCTHOTro» ®uTeabcTBa. C.C. JINTBUHEHKO BBINOIHUIIA €r0 TPOCHOY, OJTHAKO
BonkoB omsath ucde3, y)ke B CBS3U C JUIMTEIBHON CITy>KEOHON KOMaHIWPOBKOH, a
Bckope C.C. JlutBuHeHko ctano wu3BectHo, yto M.C. BonkoB BCc€ 3TO0 Bpems
HaxoAWiIcs B ropoje y cBoeil coxkutenbHullbl. C.C. JINTBUHEHKO pellIniia MPEKPATUTh
opak ¢ N.C. BonkoBbsiM. Y3HaB 00 3ToM, BonkoB n36un JlutBuneHko u TpebGoBai
paszena JKWJION IUJIOIIAIN, YTBEPKIAsA, YTO OHU UMEIOT PABHBIE IIPaBa IMOJIb30BaHUs
MyHULMNanbHON kBapTupon. Mars C.C. JINTBUHEHKO U cOCeAu ObLIM CBUACTEISIMU
IIPOU3OILIEIIIEr0, OHA 00paTUiiach B CyJl ¢ TpeOOBaHUEM MPU3HATH OpaK HEeAeHCTBU-
TenbHbIM U cunTath M.C. BonkoBa yTpaTHBIIMM MPaBO MOJIb30BAHMS KUJIBIM ITOME-
menuemM. MckoBeie TtpeboBanus C.C. JIuTBHHEHKO OBUTM  yAOBJIETBOPEHBI.
KparkoBpeMeHHast 6JIM30CTh € LIEJbIO CO3JaHUs JHIIb BUIUMOCTH Opaka HE MOXKET
CITYUTh TIPEMSATCTBAEM JIsl MPU3HAHUS €T0 (DUKTUBHBIM.

Ha wHam B3risia, 1enecooOpa3HO BBECTH YIOJIOBHYIO OTBETCTBEHHOCTb IPHU
yCTaHOBJIeHUHM (haKkTa 3aKioueHuss (PUKTHBHOro Opaka ¢ Kakol JOO IIeJblo,
MIOJTY9CHUS KaKOU JTMOO BBITOIBI.

KopsicTHbie TOOYX/I€HHSI HE OTHECEHbl K YMCIy OCHOBAHMUW JUIsl MPU3HAHUS
Opaka HEIEUCTBUTEIBHBIM (TaK HA3BIBAEMBIN «Opak Mo pacuéTy»), XOTsS HEKOTOPHIC
y4€HBIE PaCCMATPUBAIOT €I KOPBHICTHOTO XapaKTepa MpH 3aKII0YCHUHN Opaka B Ka-
4yecTBe pasHOBUIHOCTH (UKTUBHOCTH. C Touku 3penus JI.M. [luenuHieBoi, 4To
«Opaxk 1mo pacy€Ty» — 3To Opak, 3aKJIFOUYEHHBIN XOTS M U3 ONPEACICHHBIX KOPBICTHBIX
noOyXJ€HUI CO CTOPOHBI OJHOTO WJIM OOOUX CYNPYroB, OAHAKO C 0€3yCIOBHOM
(baKTHYeCKOW 1eJbI0 CO3/JaHMsl CEMbH, TOrJa KaK NpH 3aKIOYEHUU (PUKTUBHOIO
Opaka mojo0Has 1eNb MOJTHOCTHI0 OTCYTCTBYET, HECMOTPS Ha TO, YTO «Opak Mo pac-
4E€Ty» UMEET HEraTUBHYIO OLIEHKY B 0OOILIECTBE, OH HE MOXKET ObITh MPU3HAH HECH-

CTBUTCJIBHBIM, TdK KaK HAIIPaBJICH HC TOJIbKO Ha IMOJIYUYCHHC KAaKUX-TO BBII'O/ (MaTe—
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pHANIbHBIX, COUMATBHBIX U T. [I.), HO U Ha YCTAHOBJICHHE CYNPYKECKUX MpaB U 00s-
3anHocTel. Emé A.M. 3aropoBckuil mucain, 4To JierajbHas oXpaHa OpadHbIX COIO30B,
Ja)X€ TpPU HAJIUYHOCTH IPABOBBIX H3bSHOB, INEPECTaeT AEHCTBOBaTh TaM, T,
napajuIeIbHO C HAapyIICHHEM IpaBa, Ipy00 ocKOopOIIsieTcss 1 HpaBCTBEHHOE HAYalo.

CrienoBarenbHO, COPABEIIMBO MPEAYCMOTPETh B 3aKOHE BO3MOKHOCTh IS
100pOCOBECTHOIO Cymlpyra TpeOoBaTh MNpU3HAHUS Opaka HENEWCTBUTENBHBIM, C
LEJIbI0 3aIUThI €0 UMYIIECTBEHHBIX MTPAB U KOMIIEHCALIMH, TPUYUHEHHOIO EMY MO-
panpHOrO Bpeaa. B HacTosiee BpeMsl, TAKON Cynpyr MOYKET HaCTauBaTh TOJIBKO Ha
pacTtopkeHuu Opaka cO BCEMH BBITEKAIOIIMMHU OTCIOJa MPABOBBIMU MOCIEACTBHUIMH,
0e3 Kakux Tu00 CaHKIUHN AJIs1 HeA0OPOCOBECTHOTO CYIpyTa.

Wtak, o00mue OCHOBaHUS HEACHCTBUTEIBHOCTH OpavyHOTO COO3a — 3TO
Hanuyue OJM3KOrO POJACTBA, OTCYTCTBHE OpayHOTO COBEPIIECHHOJETHS, HApYIICHHE
INPUHIIMIIA MOHOTAMHH, HEMOJIy4YeHUE JT0OPOBOJILHOTO COTJIAacHsl Ha BCTYIUICHUE B
Opak, GUKTUBHOCTH Opaka, HecoOoaeHrne (HOPMBI (POLIETYPhI) 3aKITIOUECHHS OpakKa.

I'K P® npenycmarpuBaeT BO3MOKHOCTBH IIPU3HAHUS HUYTOKHBIX U OCIIOpPH-
MBIX CHEJIOK JCUCTBUTEIbHBIMU. B CceMEMHOM IpaBe NEHUCTBYET aAHAJIOTHUYHBIN
WHCTUTYT caHanmuu (o3mopoBieHus) Opaka. Canammsi (0310poOBIIeHHE) Opaka —
COXpaHEHUE 3a OpakoM, 3aKJIOYEHHBIM C HapyIIEHUEM YCTAHOBJEHHBIX B
3aKOHOJATEIBCTBE YCIOBUM, FOPUANYECKON CUJIBI.

CaHarusi MOXET MPOU3BOJUTHCS B TEX CIydasX, KOTJa OTHaU OOCTOATEb-
CTBa, BJIEKYIIHE HECUCTBUTEIBHOCTh OpaKa.

Takum 006pa3oM, MbI BBISICHWIIM, YTO HEACUCTBUTEIHHOCTh Opaka — 3To (opma
0TKa3a ToCyJapcTBa OT MPHU3HAHUS 3aKIIIOUEHHOr0 Opaka B KayeCTBE IOPUIMYECKH
3HAYMMOI'O aKTa, BBIPA)KEHHAs B PEIICHUH CYyAda, BBIHECECHHOM B MOPSAKE
IPaXKJAHCKOrO CyJONPOU3BOJACTBA B CBSA3M C HAPYIIEHUEM YCTAHOBIICHHBIX 3aKOHOM
YCIIOBUM 3aKJI0OUEHHUs1 OpaKa, 4To SIBJSIETCS MO0 CBOEH CYyTH MEPOM 3alllUTHI.

Hapyiienue ke 3aKOHHBIX YCJIOBHH Opaka WM XOTs Obl OJIHOTO M3 HUX CIY-
KUT OCHOBAHMEM J/JIsi NpU3HAHHS Opaka HEJEHCTBUTENIBbHBIM. JTO CBOEOOpA3HBI
pbluar BO3JIEHCTBUS Ha CEMEWHbIE OTHOLIEHUS, a TaKXKe CIOCO0 3alIUThI JUI, KOTO-

pble HE XOTAT ObITh OOMAaHYThIMU, YbM MPABa U MHTEPECHI OKA3aIUCh HAPYIICHHBIMH
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B pe3yJbTaTe 3aK/IIOUEHHUs TaKoro Opaka. bpak, 3akimioyeHHBIH € HapylIeHHEM
3aKOHHBIX YCJIOBUW MPU3HAETCS CYJOM HENECUCTBUTENIbHBIM U BCE TE€ MPABOBBIE IO-

CICACTBUA, CBA3AaHHLIC CO BCTYIIJICHUEM B 6paK
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3AKJIFOYEHUE

Ceronnsi, Kak ¥ Bceraa, Opak U CeMbs SBJISIOTCS OJIHUMH M3 BOXKHEUIIINUX LIEH-
HOCTEH YeIOBEUECKOW ITUBUIIU3AINH, TTO3TOMY 3a00Ta O CEMbE U CTPEMIICHHE K €€
YKPEIUICHUIO CTAHOBSTCS OJTHOM M3 IVIaBHBIX 3a7a4 rocylapcTB, B TOM yucie u Poc-
cuiickon denepamuu.

3HaueHUE WHCTUTYTAa HEACHCTBUTENHLHOCTH Opaka COCTOUT B TOM, YTO OH
SBJIIETCSI OCHOBAaHUEM MPEKPAIECHUS BBITEKAOIMIUX M3 Opaka NPaBOOTHOIICHHI
MEXy JHUIaMH, TaK Kak Opak MpU3HAETCs HEJIEHCTBUTENIBHBIM CO JHS €ro 3aKioye-
HUs. B KkadecTBe HCKIIOYEHHS MOXHO BBIIETHTH 3aKIIOUEHHE Opaka C JIMIOM,
COCTOAILMM B JIPYTOM 3aperucCTpUPOBAHHOM Opake, 3TOT Opak MOKET ObITh MPU3HAH
JCHCTBUTENLHBIM C MOMEHTA IpEeKpalleHus mpeapiaymero opaka. B nemnom, mocnue
npu3HaHus Opaka HeIEeWCTBUTENIbHBIM JIMIIA JIMIIAIOTCS BCEX MpaB U 00SI3aHHOCTEM,
KOTOPbIMU OHM OBUIM HAJEJICHbl B TaKOM Opake, M CUMTAETCS, YTO TaKOW Opak He
CYIIIECTBOBAJI BOOOIIIE.

CymiectByer  mpe3ymmiusi  JAeHCTBUTENbHOCTH  Opaka, HcXoas U3
3aKoHOMNOJIOKeHU HbiHE AeicTByroniero CK PO MoxHO caenaTh BBIBOJ O TOM, UYTO
Opak cuuTaercs NeHCTBUTEIbHBIM 10 TPU3HAHUS €r0 HEJIEHCTBUTENbHBIM.

Kak cnipaBennuBo nonaraer O.U. baxenosa, 6pak, 3aKIt0ueHHBIN 110 opme u
B TIOPSIIKE, YCTAaHOBJIEHHOM CEMEMHBIM 3aKOHOJATEICTBOM TOCYyAapCcTBAa — MECTa
COBEpILIeHUs Opaka, MpeArnoaaraeTcs IeMCTBUTENbHBIM JI0 TEX MOP, MOKa B CYJAeOHOM
NOPSJIKE HE TOKa3aHO 0OpaTHOE.

Pasmemienue mpaBun o HeaeiicTButensHOocTH Opaka B pasgene 2 CK PO
«3aKIII0UYeHNE U MpeKpaleHne Opaka» He MOXKET CBHJIETEILCTBOBATh O TOM, YTO He-
JEHCTBUTENLHOCTh €CTh BUJ MpekpamieHust opaka. Ckopee BCero, 3aKOHOJATENb HE
YYEIl MpaBuia FOPUIAYECKON TEXHUKHU.

CrenoBarennbHO, TOCHIEACTBUS  HEAEHCTBUTENBHOCTH  I[OHMMAIOTCS  MO-
pa3zHoMy, ¥ OOJIBIIMHCTBO YYEHBIX IOJIAIOT, YTO HEACWCTBUTEIHHOCTh Opaka CBUE-
TEJIBCTBYET, YTO Opaka BooOIIe HEe ObLIO M MpaB U O0S3aHHOCTEW CyNpyroB HE BO3-

HUKamo. HenelcTBUTEIRHOCTH Opaka paccMaTpHBAETCS TakkKe M Kak yTpara
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MIPABOBBIX MOCJIEICTBUMA, TOPOKICHHBIX ITUM OpaKOM.

[Ipusnate Opak HEACHCTBUTEIBHBIM W MPUMEHUTH IMOCICACTBUS HEIEHCTBU-
TEJIbHOCTHA MOKET CyJ MO UCKY YIIOJHOMOYEHHOTO JUIIA.

[IpencraBnenusli  0030p B JOUIUIOMHOW  pabore  —  HHCTUTYTA
HeJlelCTBUTELHOCTH Opaka B Poccuiickori denepanuu: npobdiieMbl TEOPUU U TPAK-
TUKW, PETrJaMEHTHPYIOIIME OTHOLICHHUS, BO3HUKAKOIIME TMpPHU  3aKIIOYECHUH,
pacTOpKEHUU W TIPU3HAHMHM Opaka HEACUCTBUTEIBHBIM, TIO3BOJISIET CIEaTh
CJEAYIOUIUE BBIBOJIBI.

1. IIpaBoBas permameHTauus (OIpupoAa) OTHOLIEHWM, BO3HUKAIOUIUX IPHU 3a-
KITFOUCHUU Opaka, MMEET Pa3IMYHBIA XapakTep W HAMPaBIECHHOCTh — B 3aBUCUMOCTH
OT UJICOJIOTMYECKUX YCTAHOBOK TOr'0 WJIM MHOTO MEPHUO/IA B Pa3BUTHH rOCYyAapCTBa.

2. IlpaBoBoe peryaupoBaHuEe TpPU3HAHHUS Opaka HEACHCTBUTEIHHBIM —
3aKJIr0YeHue Opaka, ero npekpaiieHue Juo0 Npru3HaHUE HEJAEHCTBUTEIbHBIM CIEIYET
paccMaTpuBaTh Kak HOPUAMYECKHUH (DaKT, UMEIOIUN BaXKHOE 3HAUYECHUE IS BOSHUK-
HOBEHUS, U3MECHEHUS WJIM MPEKPALICHUA CEMENHBIX NPABOOTHOLICHUH, YYaCTHUKAMU
KOTOPBIX SIBJISIFOTCSL HE TOJIBKO CYNPYTH, HO U APYTUE YJIEHBI CEMbH, U MIPEXKIE BCETO
JIETH.

3. IIpobGneMHble acnekTbl MpuU3HAHUS Opaka HEJACHCTBUTEIbHBIM B
MIPAaBOIIPUMEHUTENBHON  TMPAKTUKE — COBPEMEHHOE POCCHUICKOE CEMEHHOE
3aKOHOJIATEIHCTBO HE COJECPKUT OMpPEICICHHUS CEMbU M Opaka, 4TO TPHUBOJIUT K
HEOJHO3HAYHOMY TOJIKOBAHHIO COOTBETCTBYIOIINX MOHITUH U UX OTOKIECTBIICHUIO.

[Tomyuaercsi, YTO HENEHCTBUTENbHBIN Opak — HEMPaBOBEPHOE BOJIEBOE ICii-
CTBHUE, BIIEKYIT[EE U3BECTHBIC MOCIE/ICTBHSI, BRITCKAIONINE U3 TaKOro Opaka Kak Impa-
BOHAPYIIEHUS, T.€. HEICUCTBUTENbHBIA Opak — opuaudeckuidl GakT B BUJE HEMPABO-
MEPHOTO JEHCTBUS, T.e. NEHCTBUTENbHBIM Opak — OpuANYEcCKUid (QakT B BHJIE
npaBoMEepHOro aeucTBusi. MTak, ¢ MOMEHTa BBIHECEHMsI peIlIeHUs cynaa Opak
JNEeWCTBUTEIBHBIN MEPEXOAUT B OpaK HEACHCTBUTENIBHBIM CO BPEMEHHU €ro 3akiroue-
HUusg. VI B mepBOM W BO BTOPOM CcCllydae Opak SIBISETCS IOPUAUIECKUM (PaKTOM.
Paznuuarorcss  numb  nmocneAcTBus.  JledicTBUTENbHBIM  Opak  BJ€4eT  OJHHU

IOPUIMYECKUE TIOCIEACTBHS, a MPU3HAHHBINA CYJJOM HEIEHCTBUTENbHBIN Opak — Apy-
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THeE.

Hns  obecrieueHus: 3PGEKTUBHOCTH M €AMHOOOpasusi  MPUMEHEHUS
CEMEIHO-NIPABOBBIX HOpM cuuTaeM HeoOxonuMbiM BHecTu B CK P® cnenyrommue
WU3MEHEHUS U IOTIOJIHEHMSL:

1) uétko ompenenuTs MNPEAMET CEMEMHO-IPABOBOTO  PETYJINPOBAHMUS,
JOTIOJIHUB CT. 2 CIEAYIOIIUMHU ITOHATUAMM, KaK:

— «bpax», KOTOPBI MOKHO TPAKTOBAaTh, KaK PaBHOIIPABHBIN COI03 MYKUMHBI U
KEHILMHBI, 3aKIF0YEHHBII NpU JOOPOBOJIILHOM COIIACHU U OTCYTCTBUM MPENSATCTBUM,
IPELYCMOTPEHHBIX 3aKOHOM, 3aperuCTPUPOBAHHBIA B OpraHax 3allCH aKTOB
I'PaXAAHCKOTO COCTOSHUS.

— «CeMbs» — 3TO COI03 IpakJaH, CBSI3aHHBIX B3aUMHBIMM IIpaBaMU U 00s13aH-
HOCTSIMH, ycTaHOBJIEHHbIMU HOpMamu CK P®, Bo3HUMKAarOIIMMU HA OCHOBAHHUM YJO-
CTOBEPEHHOT'0 IIPOUCXOXKIECHUS, POJICTBA, OpaKa, yChIHOBJIEHUS U NHOM (HOpMBI IIpH-
HATHS J€TEN B CEMBIO Ha BOCIIUTAHMUE;

2) UCKIIIOYUTH U3 TJIaBbl 4 HOPMBI, IPEyCMAaTPUBAIOIINE CYAEOHBIN MOPSAOK
pacTop>keHus Opaka Mpu B3aMMHOM COTJIaCMM Ha pa3Boj CYNpYyroB, UMEIOLIUX 00-
IIMX HECOBEPUIEHHOJIETHUX AETEH, a TakKe MPU OTCYTCTBUM COIJIACHS OJIHOTO W3
CYIIpYroB Ha pacTOp>KeHue Opaka;

3) HMCKIIIOUUTH W3 TJaBbl 5 HOPMBI, MPEAYCMATPUBAIOIINE TaKOE€ OCHOBAHME
npu3HaHus Opaka HENEHCTBUTENIBHBIM, KaK OTCYTCTBHE Yy CYNPYrOB WM OJHOTO U3
HUX HAMEPEHHUsI CO3/1aTh CEMBIO;

4) mpenjaraercsi HaJIeAUTh JOOPOCOBECTHOE JIULIO B HECOCTOSABILEMCS Opake
paBoM TpeOOBaHUS BO3MEIICHUS IPUUYMHEHHOTO €My MaTepuaIbHOrO U MOPAJIbHOTO
BpeZa IO MpaBWIaM, NPEAYCMOTPEHHBIM TPAaXAAHCKUM 3aKOHOAATEIBCTBOM M MH.
Ap.

[lonBoas wuror, cieayeT OTMETHTb, YTO HEACHCTBUTENBHBIM Opak ciexyer
paccMaTpuBaTh KaK IPaBOBOM MHCTUTYT, KaK IOPUIUYECKUM (akT, Kak crocol 3aiu-
Thl JOOPOCOBECTHOT'O CYNpyTra U Mepa OTBETCTBEHHOCTH I HEIOOPOCOBECTHOTO.

IIpoanammsupoBansble  HOpMbl CK  P®  cOOTBETCTBYIOT IpUHLIMIAM

YKpEIUICHUS! CEMbH, OJHAKO B JAaHHOHM cdepe JOHKHA HAaWTU CBOE BOIUIOLICHHE U
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o01masi TeHJCHITUST PU3HAHUS YEJIOBEKa, €r0 MpaB W CBOOOJ BBICIICH IIEHHOCTHIO.
CemeliHOE 3aKOHOAATEILCTBO PETYJIUPYET HE BCE, a JUIIb NOAKOHTPOJIbHBIC
roCyJapCTBY OTHOILICHHMS, BO3HUKAIOIINE MEXKIY YIECHAMHU CEMbH, B TOM YHCIE U
Mexay cynpyramu. Ilpenensl BmemaTenbCcTBa TOCYyIapcTBa B OTHOIICHMS,
CKJIQJIBIBAIOLIMECS MEXAY MY>KUMHOM M JKEHIIMHOM NpU 3aKIOYEeHUW Opaka, ero
MPEKPAILCHUH WY IPU3HAHUN HEICHUCTBUTENBHBIM, JOJIKHBI ONPEAETATHCS, MPEKIE
BCero, nx uHTepecamu. OOecneueHne mpaB U MHTEPECOB APYTUX YJICHOB CEMbH, BO3-
HUKILIEW TpHU 3aKI0YeHUH Opaka, HE JOJKHO CTaBUTbCS B 3aBUCUMOCTb OT
MPEKPaIICHHs] ITOT0 OPavyHOTO CO¥03a WIIM MPU3HAHUS €T0 HEACHCTBUTEIBHBIM, KaK

(UKTUBHOTO.
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