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PE®EPAT

bakanaBpckas pabota conepKut 63 c., 51 HCTOUHHK.

HEJENCTBUTEJILHOCTH BPAKA, ITOPSAJOK ITPU3HAHUS BPAKA
HEJENCTBUTEJILHBIM, OBCTOSTEJIILCTBA, YCTPAHSIIOIIUE HEJEN-
CTBUTEJIBHOCTDH BPAKA, YCIIOBUA 3AKIIIOUYEHNWA BPAKA, ®UKTUB-
HbBIN BPAK, JOBPOCOBECTHBIM CYIIPVYT, [TIOCJIEACTBUS ITPU3HAHMSA
BPAKA HEJIEMCTBUTEJIbHBIM

AKTyaJabHOCTH MTPOOJIEMBI HEACHUCTBUTENBHOCTU Opaka OOBSCHAETCS TEM, YTO
WHCTUTYT HEJIEUCTBUTEILHOCTU Opaka UMEET MPAKTUYECKOE U TEOPETHUECKOE 3Ha-
YeHHe, TaK Kak Mpu3HaHUEe Opaka HEJCHCTBUTEIBHBIM SIBISICTCS HETATUBHBIM IMpa-
BOBBIM U COLIMAJIBHBIM SIBICHHUEM. MHOTHE TMOJIOKEHUSI CEMEMHOTO 3aKOHOIATEIb-
CTBA MOJJIEKAT COBEPIICHCTBOBAHMIO, MOCKOJIBKY IJAHHAsl OTPACIb HEAOCTATOYHO
IPAaKTHYECKU pa3paboTaHa, OTCYTCTBYET €AMHOOOpa3ue B pEeIIeHUH BOIIPOCOB, Ka-
CarolUXCsl HEJIEUCTBUTENBHOCTH OpaKa.

Llenpro GakamaBpCKOW paOOTHI SBISETCA M3YYCHHE TEOPETHUECKHUX MOJIOXKE-
HUW O HEJCHCTBUTEIHHOCTH Opaka M €ro MocCJICICTBUN IO CEMEHHOMY 3aKOHOJa-
TenbcTBY Poccuiickorn denepannn, a TakKe BHECEHUE NPEMJIOKEHUN 10 M3MEHE-
HUIO MOJIOXEHUN JaHHOTO MHCTUTYTA, KOTOPbIE CIIOCOOHBI YCOBEPIIEHCTBOBATH CE-
MEWHOE 3aKOHOJATEIbCTBO.

B cooTBeTcTBUU C 1I€NbI0 B pabOTe HMCCIEAOBAHbI MOHATUS U OCOOEHHOCTH
MIPABOBOTO PETYJIUPOBAHUS HEACHUCTBUTEIBHOCTH Opaka, (PUKTUBHOTO Opaka; u3y-
YyeHa MCTOPHUSl Pa3BUTHUSI MHCTUTYTa HEACHCTBUTEIBHOCTH Opaka; pacCMOTpPEHBI
CyOBEKTHI, O0JIaaloImue MpaBoOM TPeOOBaHUS MpU3HAHUS Opaka HEIEHCTBUTEIb-
HBIM; YCTAaHOBJICH TOPSIIOK MPHU3HAHUS Opaka HENEeHCTBUTEIBHBIM; BBISBICHBI 00-
CTOSITENIbCTBA, YCTPAHSIOIIME HEJEUCTBUTEILHOCTh Opaka; MpoaHaJIM3UPOBAHbI OC-

HOBaHUWA U ITOCJICACTBHA ITPU3HAHUA 6pa1<a HGI[CﬁCTBHTGJIBHBIM.
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BBE/IEHHE

3akoHonarenbcTBO Poccuiickoil denepanun periaMeHTUpyeT Tak Ha3blBae-
MYIO TIPE3YMIILHUIO IEUCTBUTEIBHOCTH Opaka, U3BECTHYIO €Ilie CO BpeMeH J[peBHero
PuMa, 1 KOTOpPYIO MOXKHO OIPOBEPTHYTH TOJIBKO B CyJ€OHOM nopsiake. IMeHHO cyn
yIIPaBOMOYEH NPU3HATh OpauHble OTHOIIECHUS HE3aKOHHBIMHU, HECOCTOSIBLIMMMUCS, U
COOTBETCTBEHHO, HEACHCTBUTEIbHBIMH.

HeneiictButensHOCTh Opaka SIBISIETCS HE Pa3HOBUIHOCTBIO €ro IpeKparlie-
HUSI, & CAMOCTOSITEJIbHBIM HHCTUTYTOM, HOPMBI KOTOPOTO COJIepXkKarcs B 000C00-
JIEHHOM rnaBe, cTaThsax 27-30 Cemeitnoro kogekca Poccuiickoii ®eneparunt,

WHCTUTYT HEeHCTBUTENBHOCTH Opaka — OJIMH U3 Ba)KHBIX MHCTUTYTOB B Ce-
MEWHOM IpaBe, KOTOPBIN SBIAETCA, IO CBOEH CyTH, HEOIArONPUITHBIM SIBICHUEM B
IIPaBOBOM M COLMAJIbHOM acrekre. OH Hepeako KacaeTcs IIpaB U MHTEPECOB HE
TOJIBKO CYNPYIOB, HO M BCTYIMBIIMX B IPABOOTHOWICHHS C HUMH TPETHUX JIHLI.
[Ipu3Hanue Opaka HEIEWCTBUTEIBHBIM O3HAYaeT, YTO AAHHOro Opaka BooOmIe 3a-
KJIIOYEHO He ObLI0, U, COOTBETCTBEHHO, HU TPaB, HU O0S3aHHOCTEH y CyNpyroB HH-
Korja He Bo3HuKkayo. [lociaeacTBueM HeAEMCTBUTENBHOCTH Opaka SBISIETCS aHHY-
JupoBaHUE Opaka, MPaBOOTHOIIEHUH MEXy CYNpyTraMu.

Cewmelinoe 3akoHO1aTeNbCTBO PD HE COAEPKUT MCUEPIBIBAIOIINX MTPABUII IO
BCEM BOMNPOCAM HENIEUCTBUTENILHOCTU Opaka. B 3akoHe HEe comepKuTcs ompejesie-
HUSI CAaMOT0 TMOHATHUS «HEJIEHCTBUTEIBHOCTh Opakay, a JIIIb YKa3bIBAIOTCS YCIOBUS
3aKJIIOUCHHS Opaka, 00CTOSITENBCTBA, PEMSATCTBYIONINE 3aKIIOYEHUIO Opaka, a Tak-
XK€ JpYrue YyCIOBUS M CIIy4aW, SIBISIOLIIMECS OCHOBAaHMEM HENEWCTBUTEIbHOCTH
Opaka.

Tak>xe HEKOTOpbIE BOMPOCHI NMpU3HAHUS Opaka HeleWCTBUTENIbHBIM HEAO0CTa-
TOYHO KOHKPETU3HpOBaHbl. MccaenoBanue JaHHOTO BOIIpOca MOKa3ao, YTo ucyep-
NBIBAIOIIMN U HE MOJIEKAIINI PACIIMPUTEIEHOMY TOJIKOBAaHUIO MIEPEYEHb OCHOBA-

HUM U1 IpU3HAHUS Opaka HeAeHCTBUTENbHBIM, YKa3aHHBIN B cTaThe 27 CemeitHoro

! Cemeitnbiii komeke Poccuiickoii ®enepanuu ot 25.12.1995r. Ne 223-®3 (B pea. ot 29.05.2019r.) // Cobpanue 3axo-
HogarenscTBa PO. 1996. Ne 1. Cr. 16.



kKojiekca Poccuiickoit denepanuu sIBISETCS HE COBCEM JOCTATOYHBIM. JTO OOBsC-
HSETCS TE€M, YTO Ha MPAKTUKE BCTPEUACTCS TOPa3fo OoJblliee KOJMIECTBO OCHOBA-
HUM JUIsl IpU3HaHUST Opaka HE3aKOHHBIM. BKIIOUNTH B JTAHHBIN CIMCOK MOXKHO Ta-
KHME YCIIOBUS KaK TOXIECTBO IMOJIa CYIPYrOB WM CMEHA I0J1a OJTHOrO U3 CYyIpPYroB,
a TaKke COKPBITHE HE TOJbKO BeHepuueckoro 3aboneBanus win BUY-undexnumu,
HO U JPYTrOro TSHKENIOro 3a00JieBaHMs, MPEACTABISIONIEI0 ONaCHOCTh VIS )KU3HU U
3I0POBBs APYIOro Cympyra Wid UX JAeTed. PacmmpuB nepeyeHb OCHOBaHUU MpEN-
M0JIaraeTCsi BO3MOXKHBIM TaK)K€ BHECTH MPEJIOKEHHUE 00 YCTaHOBJIECHUU 00s3a-
TEJILHOTO JTOOPAaYHOr0 MEAMIIMHCKOTO OOCIEOBAaHUSI U OCBEIOMJICHUS] OYAYyIIHUX
CyIpyroB O 3J0POBbE APYT APYra U O BO3MOXKHBIX INEPEIaBAEMbIX MO HACJIEACTBY
00Je3HX.

[Ipu pemenuu Bompoca 0 KOMIIEHCAIMU MOPaIbHOTO Bpelia T0OPOCOBECTHO-
My CyNpyry NpeajiaraeTcs BBECTH MUHUMAJIBHBIN MPEJIEN TAKOW KOMIICHCALINH.

Taxxe B gaHHOM paboTe paccMaTpUBAETCS BO3MOKHOCThH MPHUHSATHS HOPM,
YCTAHABJIMBAIOIINX IOPUINYECKYI0O OTBETCTBEHHOCTh I HEJOOPOCOBECTHBIX CTO-
POH, 3aKIIOYUBIIUX (PUKTUBHBIA OpaK, U TPETHUX JIMII, TIOJYYAIOIINX OT 3TOTO Ma-
TEepUAJIbHYIO BBITOJTY, B CJIy4ae UX JOKa3aHHOUN BUHBI.

AKTyanbHOCTh JaHHOM OakanaBpCKOM paboThl 0OyCIIaBIMBAETCS TEM, YTO, B
COOTBETCTBUH C YKa3aHHBIMH OOCTOSITEIbCTBAMH, MHOTHE TIOJIOKEHHSI CEMEHHOTrO
3aKOHOJIATEBCTBA MOJIEKAT COBEPILIEHCTBOBAHHUIO.

AKTYyaJTbHOCTB TEMBI PA0OTHI OIIPEEIISIET 1IEIb U 3aJ1a4l UCCIICIOBAHU.

[enpto GakamaBpckoil paOOThI ABISETCS M3YyUYEHHE TEOPETUUYECKHUX IMOJIOXKE-
HUW O HEJICHCTBUTEIBHOCTH Opaka U €ro MOCIEACTBUIX MO CEMEUMHOMY 3aKOHO/Ia-
TeJIbCTBY P® U npemioxkeHne n3MEeHeHUH, KacarolnXcsl JTaHHOTO MHCTUTYTa, KOTO-
pbI€ MOTYT YCOBEPIIIEHCTBOBATh CEMEMHOE 3aKOHOIATEIbCTRO.

OOBEKTOM BBITYCKHON KBaTH(UKAIMOHHON pabOThI SBISIOTCS OOIECTBEH-
HbI€ OTHOIIEHUS, BO3HUKAIOIIUE B CBSI3M C 3aKJIIOYCHHEM M CYIIECTBOBAHUEM HeE-
NEeUCTBUTEIHLHOTO Opaka, a Tak)Ke MMPU3HAHUEM €T0 HEJICUCTBUTEIBLHBIM U IIPUMEHE-
HUEM ITOCJICICTBUN.

[IpeameToM BBITYCKHON KBAJIM(PUKAIMOHHON pabOTHI SBJISIOTCS HOPMBI POC-



CHUHCKOTO CEMEWHOT0 W TPakKITAHCKOTO 3aKOHOJATEIhCTBA; CyAcOHAs TpPaKTHUKA
MIPUMEHEHUSI HOPM O HEJIEUCTBUTEILHOCTU Opaka.

B cooTBeTcTBUU € 11€BI0, 0OBEKTOM U MPEAMETOM HCCIASAOBAHUS ObUIM MO-
CTaBJICHBI CIEAYIONIUE 3a/1a9HN:

— paccMOTPETh IPABOBOE PETYIMPOBAHUE HEIEUCTBUTEILHOCTH Opaka B Poc-
cuiickon Denepanunu;

— W3YYHUTHh TOHSTHS NpPHU3HAHUSA Opaka HEACHCTBUTEIHHBIM M CHOPMYIHPO-
BaTb COOCTBEHHOE OIpe/ieNIeHUE HEeJIeHCTBUTEILHOCTH Opaka;

— OPOCIETUTh UCTOPUIO PA3BUTHSI MHCTUTYTa HEACHCTBUTEILHOCTH Opaka B
Poccuiickom mipase;

— paccMOTPETh MPOIECCyAIbHBIN aCMIEKT HEJIEUCTBUTEILHOCTH Opaka;

— W3YYUTh KPYT JIMIl, KOTOPbIE UMEIOT MpPaBO TpeOOBaTh MPU3HAHUE Opaka
HEJICCTBUTEIIBHBIM;

— paccMOTpETh MOPSIOK MPU3HAHUA OpaKa HeJeHCTBUTEIbHBIM;

— BBISIBUTH OOCTOSITEIHCTBA, YCTPAHSIOIINE HEJEHCTBUTEILHOCTh OpaKa;

— U3YYUTh OCHOBAHUS JJIsl IPU3HAHUS Opaka HeICHCTBUTEIbHBIM;

— paccMOTpPETh HEEUCTBUTENIBHOCTh Opaka B CBSI3M C HAPYLIEHUEM YCIIOBUU
€ro 3aKJIOYCHUS;

— paccMOTpeTh GUKTUBHOCTH HEIEUCTBUTEIILHOTO OpaKa;

— U3YYUTb MOCIECTBUS IPU3HAHUS OpaKa HeIEUCTBUTEIbHBIM;

— BHECTH NPEJIOKEHUS N0 YCOBEPLUICHCTBOBAHUIO JAHHOI'O MHCTUTYTA B 3a-
KOHOJIaTEIIbCTBE.

B pabote ncnosib30BaHbl METOJIBI UCCIIEIOBAHMS: TUATIEKTUYECKUM METO T0-
3HAHUS COLMAIBHO-TIPABOBBIX ABJIECHUM, UCTOPUKO-TIPABOBOM U CPABHUTEIIBHBIN Me-
TOJIbI, METOJIbl UHAYKIIUHU U JEAYKIIUU, KOMIUIEKCHOTO WCCJIEAOBAHUS, CUCTEMHOIO
Y CTPYKTYPHOT'O aHAJIN3A.

HopmatuBayto 6a3y pabotsl coctaBmwiu: Konctutymus PO, CemelHbiii Ko-
nekc PO (manee — CK P®), ['paxxnanckuii konekc PO (nanee — 'K PD), Koneke o
opake u cembe PCDOCP, ¢penepanvubie 3akoHbl PD, HBIE HOPMATUBHO-TIPABOBBIC

aKThI.



Teopernyeckyto 6a3y WCCIIETOBAHUS COCTABIISIOT TPYIbl TAKUX YYCHBIX KaK
O.U. baxenosa, A.M. benskona, }0.®. becnanos, E.M. Bopoxeiikun, O.A. Eropo-
Ba, O.10. Unbuna, 1.M. Ky3nenona, JI.IO. MuxeeBa, A.M. HeuaeBa, B.A. Pscen-
e, .A. Tpopumen, E.A. Uedpanonra, H.C. lllepcTHeBa u apyrue.

Teopernyeckas 3HAYUMOCTh COCTOUT B TOM, YTO OOOOIIEHUSI M BBIBOJABI HC-
CJIEIOBAHUS MOTYT CHOCOOCTBOBaTh (OPMUPOBAHUIO TEOPETUUYECKOM Oazbl IUis
TATBHEHIIIETO pa3BUTHUS TEOPETUKO-TIPABOBBIX B3IUISIIOB B pacCMaTpUBaeMoit cdepe.

[IpakTUueckass 3HAUMMOCTh MCCIEOBAHUSI OMpEAeNsaeTCS TeM, 4YTO €ro pe-
3yJbTAThl MOTYT OBITh IPUHSATHI BO BHUMAHHE MPHU pa3padOTKE U COBEPIIICHCTBOBA-
HUU POCCUMCKOTO 3aKOHOJIaTENbLCTBA O Opake, ero HeACHCTBUTEILHOCTH, OCHOBAHU-

AX U IIOCJICACTBHAX HGHGﬁCTBHTGHBHOCTH.



1 OBIIAS XAPAKTEPUCTUKA UHCTUTYTA HEJIEMCTBUTEJILHO-
CTU BPAKA B CEMEMHOM ITIPABE

1.1 Mcropuyeckuii acmeKT POCCHMHMCKOro 3aKOHOAATEJbLCTBA O Hede-
CTBHUTEJIHLHOCTH Opaka

NHCTUTYT HENEUCTBUTEIBHOCTH OpaKa, KaKk TaKOBOW, MOSIBUJICS CPAaBHUTEIb-
HO HelaBHO. [lepBble ymoMuUHAHUs O HENPU3HAHUM TOCYNAapCTBOM Opaka BCTpeya-
IOTCS €Ie B PUMCKOM TIpaBe, HO Y€TKO C(HOPMYIUPOBAH JAaHHBIM WHCTUTYT €IIe HE
obL1. [IpennucpiBaIuCh JUIITL YCIOBUSI U OCHOBAHUS JIJISl BCTYIUICHUSI B Opak, HECO-
OJII0JICHHE KOTOPBIX MOTIJIO MOBJIEYb MOCJIEACTBUS B BUJE HENPUHSATHS COBEPIICH-
HOTo Opaka rocyJapcTBOM M 0O1ecTBOM. TakuMu OCHOBaHHUSIMU HEIEUCTBUTEIBHO-
CTH Opaka CUMTAJIMCh OTCYTCTBUE CBOOOHOTO BOJICU3BSIBICHUS MPU BCTYIUICHUH B
Opak, OTCYTCTBUE PUMCKOTO TPAK/IaHCTBA U HEKOTOPBIE IPYTHE.

B Poccuu Bompochl HENEUCTBUTEIBLHOCTH Opaka JOBOJIBHO MPOJOJIKUTEIb-
HBII [IEpUOJ BPEMEHH TaK)K€ HUYEM HE PEryaupoBaiuch. CeMelHbIe OTHOIIEHUS 10
NPUHATHS XPUCTHUAHCTBA pa3periainuch OObIYHBIM MpaBoM. [IpemycmarpuBainch
TOJIBKO YCIIOBHUS M TIOPSJIOK 3aKitoueHus: Opaka. M3BecTHbIMU crioco0aMu 3aKItoye-
HUs Opaka SIBJSUTMCH TOXMINCHUE HEBECTHI 0€3 €€ COTrjiacusl >KeHMXOM M IMOKYIIKa
HEBECThl Y €€ POJCTBEHHUKOB. JTO O3HAyajao, YTO COTJIacMe HEBECThl Ha Opak B
JIPEBHUE BPEMEHA HE MMEJO OOJIBIIOTO 3HadeHHs. TOJIbKO C MpUHATHEM YCTaBa
SpociaBa mosiBUIICS 3alpeT BbIAaBaTh KEHIIUHY 3aMyK HACWIBHO U Opak cTal 3a-
KJIFOYaThCS TOJIBKO MO COTJIAIICHUIO MEK]y POJACTBEHHUKAMU HEBECTHI U KEHUXOM
100 €Tro POJICTBEHHUKAMU.

C npunsTHeM XxpucTHaHCTBa B PoccuyM HayMHAIOT JEHWCTBOBAThH KAHOHHUYE-
CKH€ MpaBWJIa U CBETCKHUE NTOCTAHOBJIECHUS BU3AHTUUCKUX UMIIEPATOPOB, JIOMOTHEH-
HbIC TTOCTAHOBJIEHUSIMA PYCCKMX KHsA3€H, a UMEeHHO «Kopmuyasi kHuUTra», B3sgBIIAs
CBOE HavaJlo OT BuU3aHTUHCKOTO «HomokaHOHa» — coOpaHusi BHU3aHTHICKOIO ce-
MeHOro mpaBa. IlocTernneHHO BH3aHTHMCKOE 3aKOHOJATEIbCTBO BBITECHHUIIO OOBIY-
HO€ CEMENHOE TPaBO.

B IX Beke ObuTO BBEJEHO IEPKOBHOE BEHUAHWE, HO PACIPOCTPAHSIOCH OHO
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TOJIBKO B BbICHIMX cioAX obmiectBa. ['maBa 50 «Kopmueit kHuru», HazpanHas «O
TallHE CYNpPY>KECTBa» yCTaHOBMJIA HEKOTOpPbHIE 00s3aTeNIbHbIC YCIOBHS AJI 3aKIIIO-
yeHus Opaka:

1) Bo3pact BcTymaeHUs B Opak: st My>KUuHbl 15 siet u 13 ner s KeHuu-
HBI,

2) B3aMMHOE COTJlacue Ha BCTYIUICHUE B Opak.

Taxxe B ycrmoBus ObUT BKJIIOUEH 3apeT Ha Opak MEXIy OJMM3KUMU POJCTBEH-
HUKaMH, MEXIY JULAMH, COCTOSIIIMMHU B JYXOBHOM POJICTBE, KOTOPBIA OCHOBAaH Ha
COBEPILIECHUHN 00psIa KPELIEHUs, U JIMIAMH, YK€ COCTOSIIIIUMHU B Opake.

CraJ pernaMeHTUPOBaThCS Pa3BOJl, HO HHCTUTYT HEJIEUCTBUTEILHOCTH Opaka
TaK ¥ HE IpeAyCMaTpPUBAJICS.

Hopwmbl OpauHOro npasa BIIEPBbIE CTAIH MPOMUCHIBATHECA B OJTHOM U3 MEPBBIX
3aKOHOAATEIbHBIX MaMITHUKOB — B COopHOM YioxkeHuu 1649 roga®. CorjacHo
eMy, IOpUAMYECKUE MOCIEACTBUS UMEN TOJIbKO Opak, 3aKItOYeHHbIN B 1epkBu. Ho
caMO CTaHOBJIEHHME CEMEMHOr0 3aKOHOJATEIbCTBA MPUXOAMUTCS HA UMIEPCKUU Ie-
puoa, IpU KOTOPOM BBIXOAAT yka3bl Ceareitmero Cunona, [IpaBuTenbCTBYIONIETO
Cenara, npunumaercs JlyxoBHbii Pernmamenr, YcraB JlyXOBHBIX KOHCHCTOPHH,
IPHHATHINA B paBieHne ummneparopa Hukomnas I3,

HemanoBaxuwsiMu ctanu pedopmsl [letpa I, koTopbie kKacanuch U OTHOIICHUN
HEJEHCTBUTEILHOCTH Opaka. bpak sBisics 10OPOBOJNBHBIM aKTOM; 3aIlpeIiaioch
JKEHUTD «IypPaKOB, KOTOPLIE HU B HAYKY, HU B CIIyXk0y He rogsarcsa»®. Taxke CTaThb-
et 31 CBojia 3aKOHOB I'PaXJIAHCKUX OBLIM YCTAHOBJICHBI CIIEAYIOIIUE OOCTOSATEINb-
CTBA, IPEMATCTBYIOIINE 3aKIIFOUECHUIO Opaka:

— 3aIpEIICHHbIE CTENEHN POACTBA MO BOCXOMASIIEH U HUCXOIAILEH JIMHUM, a
TaKk)xe OOKOBbIE POJCTBEHHUKU JIO CEbMOM CTENEHW BKIIIOUUTEIHHO (pPEeriiaMeHTH-
poBanbl Ykazom Cunopna 1744 rona);

— 3ampeT Ha BCTYIUIEHHE B OpaK ¢ OCYXJACHHBIMU 3a IBO€Opayue;

2 CobopHoe ynoxenue ot 29 susaps 1649 r. // Unpopmannonno-npasosoii opran TAPAHT.PY (nata o6pamienus:
25.05.2019).

3 Tlonnoe cobpanue 3akonoB Poccuiickoii nmnepun. CoGpanue 2. T. 16. 1841. Ne14409.

4 Ceon 3akoHoB Poccwuiickoit Umnepun. CBojt 3akoHOB Tpaxaanckux. Kuura nepsas. CII6.: Pycckoe KHMKHOE TOBa-
pumectBo «Jlesrenby. 1912. ¢. 1-10.

11



— 3ampeT Ha Opak, 3aKIIOYCHHBIA ¢ HACHUJIMEM WA B CYMAacCIIECTBHH OJHOTO
U3 CYIIPYroB;

— 3ampeT Ha Opak ¢ JIUIIOM TyXOBHOI'O COCJIOBHUS, IPUHSBILIETO LI€TN0AT;

— 3amnpeT Ha Opak ¢ jaurom, crapiie 80 yer.

B 1830 roay moBeIicHiicsl BO3pacTHOM IIEH3 Ha BCTYIUICHHE B OpaK: ISl MYXK-
yuH — 18 net u 16 net ns xkeHmuH. Ho qaHHOE yClioBuUE HE SIBISIIOCH OCHOBAHUEM
JUTSl IpU3HAHUs Opaka HefelcTBUTeIbHBIM. Ecu Opak 3akimtodancs ¢ JuIoM, He J10-
CTUTILMM OpayHOro BO3pAacTa, YCTAHOBJIEHHOI'O CBETCKHM 3aKOHOJATEIbCTBOM, HO
JOCTUTIIIUM KaHOHWYECKOTro OpavyHOro Bo3pacra, To ecTh 13 u 15 net, To cynpyru
pasiydanuch 0 HACTYIUIEHUS O(UIMAIBHOTO OpavyHOTO BO3pacTta, MOJBEPraliCh
LEPKOBHOMY MOKAsIHUIO WJIA ONPEAEICHHOMY HaKa3aHWIO, MPETyCMOTPEHHOMY B
HEKOTOPBIX YCTAHOBJICHHBIX 3aKOHOM CITyYasX.

PaccmarpuBasi 1opeBOIOLIMOHHBIN niepuo B Poccun MOXHO caenath BBIBOJ
O TOM, YTO 3aKOHOJIATE€JIhCTBO OTHOCWJIO NMpPH3HAHWE Opaka HE3aKOHHBIM K YHUCITY
CIOCOOOB MpeKpallleHus Opaka, a TaKKe YCTaHABJIUBAJIO NIEPEUCHb JUI], UMEIOLTUX
MPaBoO OCMOPUTH Opak, a MpU OTCYTCTBUU HEOOXOJAUMBIX YCIOBUM MPU 3aKIIOUCHUU
Opaka, TPOU3BOAMIIO MPU3HAHKUE €r0 HEJCHCTBUTEIBLHBIM C CAMOTO Hayasa U Ha3bl-
BaJI0O YHUYTOXKEHHUEM WJIU OTMEHOM Opaka.

BakHpIM 5TanoM B pa3BUTHM MHCTUTYTA HEJAECHCTBUTEIBLHOCTU Opaka cral
IIOCIIEPEBOJIFOLIMOHHBIN TTEPUO/I.

18 nexabps 1917 rona 61 npunsatT Jexper BUUK u CHK PCOCP «O rpax-
JTAHCKOM Opake, 0 IETSIX U O BEICHUU KHUT aKTOB COCTOSTHUS, KOTOPBIM YCTaHOBUII,
4YTO OPUIIMATBHBIN OpaK MOXKET ObITh 3aKJIFOUYEH TOJIBKO B TOCYJapCTBEHHBIX Opra-
HaxX, a PEeJIMTMO3HbIN Opak, OTHBIHE, HE MOPOXKIAET HOPUAMYECKUX MOCIEACTBUH.
CoxpaHUITUCh YCIIOBUSI 3aKIIFOUCHMs Opaka, TaKue Kak BO3pPAcCT U corjiacue Opauy-
romuxcsi. Ho MHCTUTYT HeeCTBUTEILHOCTH Opaka YKa3aHHBIM JTOKYMEHTOM TaK U
HE npenycMmaTpuBaics. PerynupoBarbcsa OH cTail Toiabko ¢ npuHarueM BIIUK 16
centsiops 1918 romga Kogekca 3akoHOB 00 akTax TpakIaHCKOTO COCTOSIHUS, Opady-
HOM, CEMEMHOM M ONEKYHCKOM IpaBe. HOpMbl TaHHOTO MHCTUTYTA COAEPKAIKCH B

cTaThsix 74-84 rnaBbl 3: «bpak MOKeT OBITH IPU3HAH HEJIEWCTBUTEIBHBIM TOJBKO B
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CIIy4asiX, MOJIOKUTEILHO MPEAYCMOTPEHHBIX 3aKOHOM. [IpOM3BOICTBO O MpU3HAHUU
Opaka HelIEeWCTBUTEIBHBIM MOXET OBITH BO30YXKACHO CYNMpPyraMH, JIUIIAMU, HHTEpE-
Chl KOTOPBIX 3TUM OpakoM HapylIeHBI, U MPEICTABUTEISIMU TOCYIapCTBEHHOM BJa-
ctu. Jlena o mpu3HaHuy OpakoB HEJEHCTBUTEILHBIMU PACCMATPUBAIOTCS MECTHBIMH
CyJlaM{, COTJIaCHO IMpaBUjiaM O MECTHOM MoJcyAHOCTH. HenelcTBUTENbHBIM TIPH-
3HaeTcsl Opak, COBEPIICHHBIN 10 TOCTHKEHUS CYIIpyraMu WA OJTHUM U3 HUX Opay-
HOT'O BO3pacTa, KpOMe CIy4YaeB:

— KOTJIa JIeJI0 O HEeJACUCTBUTENBHOCTU Opaka BO30YXKIEHO IMOCIE HACTYILIE-
HUsl OpayHOI0 BO3pacTa;

— Korja Opak MMeJl OCJIEICTBUEM POXKIEHUE JETe NI OEpEMEHHOCTh JKe-
HBI.

HeneiicTButenbHbl Opaky, 3aKIOYEHHBIE C AYIIEBHOOOJBHBIMU WIIH JIULIAMH,
HaXOJMBIIMMHUCS B TAKOM COCTOSIHHH, B KOTOPOM OHHM MOTJIH JIEMCTBOBATh pacCyau-
TEJIbHO U TIOHMMAaTh 3HaU€HUE cBoux AeiicTBuil. HenelicTBurenen Opak, coBepIleH-
HBIA B TO BpeMs, KOI/la KTO-TM00 M3 COUYETaBIIMXCS, €€ COCTOSUI B IpyroM Opake,
JNEUCTBUTEILHOM U HE MPEKPATUBILIEMCSI CMEPTBIO IPYTrOro CyNpyra Uik pa3BOIOM.

HenelicTBUTenbHBI IEPKOBHBIE M PEIMTHO3HBIE Opaku, 3akitoueHHbie 10 20
nekadps 1917 ropa ¢ HapylieHHeM yCIOBHA U (OPMBI, YCTAHOBJIEHHBIX B CT. 3, CT.
5, cr. 12, ct. 20, ct. 28 u cT. 31 npexae AeMCTBOBABIIMX 3aKOHOB I'paKIaHCKHUX.
JIuma, Opak KOTOPBIX MPU3HAH HEJIEHCTBUTEIBHBIM, MOTYT BHOBb BCTYNIUTh B Opau-
HBIA MEXIy COOOH COI03, Ha OCHOBaHMM oOmmX mpaBwi»’. Crates 44 Kopekca
yCTaHaBlIMBaja, 4TO NMpU3HAHUE Opaka HeAeMCTBUTEIbHBIM MPOU3BOAUTCA B CyA€0-
HOM mopsizike. Eiie ogHolt pedopmoil ceMeMHOro 3aKOHOATENIbCTBA CTANIO TTPUHS-
Tue aekpera «O pacTopKEHUU OpaKay.

B 1926 roxy 611 npunsat Kogekc 3akoHOB 0 Opake, ceMbe U OTIEKe, KOTOPBI
npuaan cuity (akTH4eCKuM OpayHbIM OTHOIIEHHsIM. CorjacHo ctatbe 12, 4ToOBI
dbakTHUeckuii Opak WMeN IOPUIUYECKYI0 CHITy HEoOXOoauMo ObLIO JT0Ka3aTh COB-

MCCTHOC COXHTCIIBCTBO (baKTI/I‘-IeCKI/IX Cylpyron, BCJICHHUC O6IH€FO XOSHﬁCTBa, BbI-

% Kozekc 3ak0HOB 00 aKkTax rpaJIaHCKOTO COCTOSIHUS, OpauHOM, CEMEHHOM M OTIEKYHCKOM TIpaBe. [IpUHAT Ha ceccuu
BHUK 16 cenrsops 1918 r. // Hdoctyn u3 cmpas.-npaBoBoit cuctembl «KoncymprantIlntoc» (mara oGpamieHus
15.05.2019).
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SABJICHUE CYIPY>KECKUX OTHOILICHHUU Tepe]] TPETbUMU JIMIIAMU U COBMECTHOE BOCITHU-
TaHue AeTteil. Takke ObUI yCTAHOBIIEH YK€ €IUHBIN JIJI1 MY>KYMH M JKEHILIUH Opay-
HBIM Bo3pacT — 18 jer. 3akiatoueHue U pacTop:keHue Opaka mpou3BOAMIOCH B Opra-
HaX 3aIMCH aKTOB TpakaaHckoro cocrosHus (manee — 3AIC). M3meHeHUS KOCHY-
JUCh U HEeNIEUCTBUTENLHOCTH Opaka. Teneps cyObekTaMu, UMEIOIIUMH TIPABO Tpe-
OoBaTh MpU3HAHUS Opaka TaKOBBIM, YyKa3aHbl CYNpPYTH, JIMIA, MpaBa KOTOPBIX
HapyIIeHbl JaHHBIM OpakoM, a Tak)Ke MPOKYpPOp M OpraHbl ONEKH W TIOMCUUTEIh-
ctBa. [locneanue, B CBOIO ovepe/b, MPUBIIEKAIOTCA B 00S3aTEIHLHOM MOPSIJIKE, €CIH
paccMaTpUBaIOTCS Jiejla O MPU3HAHUM Opaka HeJEeUCTBUTEIbHBIM, IIPU 3aKIIOYECHUN
€ro ¢ JIMIIOM, IMPU3HAHHBIM HENIEECIOCOOHBIM, a TAKXKE C HECOBEPIICHHOJICTHUM.
[Ipu3Hanue Opaka HEACHUCTBUTEIBHBIM PETIAMEHTUPOBAIIOCH HE KAK CAMOCTOSATEIb-
HbI MHCTUTYT, a KaK OCIIapMBaHUE perucTpanuud Opaka B CBA3U C HapyIICHHEM
YCIJIOBU U MPENSATCTBUM K Opaky.

[Tpunsteiii 30 urona 1969 rona Kogekc o 6pake u cembe PCOCP oTrmenun
IOpUJIMYECKYIO CUITYy (paKTHYeCKUX OpakoB. Tenepb BHOBbH MPHU3HABAJICS TOJIBKO 3a-
peructpupoBaHHbIid Opak. MHCTUTYTY HemelcTBuTenbHOCTH Opaka Komekcom BbI-
JiernieHa 6 riaBa, cofeprKalas OCHOBaHUS, MOPSIOK U MOCNEICTBUS IpU3HaHuUs Opa-
Ka HEJACHCTBUTEIBHBIM, a TAaK)KE pEryJupoBaHUE MTPU3HAHUS Opaka HeJeHCTBUTEIb-
HBIM B Clly4ae HEIOCTHIKCHHUS CyNnpyroM OpadHoro Bo3pacra (crateu 43-46). HoBo-
BBEJICHUEM CTalla (PUKTUBHOCTH Opaka, 03HayaroIlas 3akitoueHue Opaka 0e3 HaMe-
pEHUs CO31aBaTh CEMBIO.

HeneiicTBuTEeNnbHOCTh Opaka MOXKHO OBLIO MPU3HATH TOJBKO B CyAEOHOM TIO-
pSAIKE, U TOJBKO OMPENCIICHHBIM 3aKOHOM JIMIIaM — OOs3aTeNIbHBIM YYaCTHUKAM
npouecca. B manpHENIIeM CTav peraiaMeHTUPOBATHCA U MOCIEACTBUS HECUCTBH-
TEJILHOCTU Opaka.

BcenencrBue usMeHeHn COLMAIbHOM MU SKOHOMUYECKOM KU3HU B CTPAHE IO-
SBWJIACh MOTPEOHOCTh B YCOBEPIIICHCTBOBAHWU CEMEWHOTO 3aKOHOJATENhCTBA. B
cBsi3M ¢ 3TUM B 1994 rony ['ocynapctBennoi Jlymoit Obla co3aana pabouas rpyrra
o MOATOTOBKE HOBOoro CeMeinHOro Kojiekca, KOTopbii Obut puHAT ['ocygapcTBeH-

Holt Jlymoit Poccuiickoit deneparuu 8 nexadpst 1995 rona. HoBelil konekc siBseT-
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Csl OCHOBHBIM MCTOYHHUKOM CEMEWHOIO IpaBa M PETryJIUPYET BCE BUIbl CEMEWHBIX
IPABOOTHOIICHH, B TOM YKCJIE€ M MHCTUTYT HEACHCTBUTENbHOCTU Opaka. B Hem
4eTKO C(HOPMYIHPOBAHBI OCHOBAHMS, MOPSAJOK MPU3HAHUS M TPABOBBIE MOCIHIEI-
CTBUS HEIEUCTBUTEIIBHOCTH 3aKJIFOUEHHOTO Opaka, HO HE COAEPKATCS ONPEACIICHHUS
JAHHOT'O UHCTUTYTA.

N3yyenue ucCTOpuM MHCTUTYTa HEJEUCTBUTEILHOCTH Opaka, €ro 3aKoHOJIa-
TEJIbCTBA IMO3BOJISIET CHIEJIaTh HEKOTOPBIE BBIBOJBI. BO-NIEPBBIX, KaK B JTOPEBOJIIOLM-
OHHBIM, TaK M MOCJIEPEBOIIOUUOHHBIA MEPHUOJ 3aKOHOIATENbCTBO Poccun mpeny-
CMaTPHUBAJIO MHCTUTYT HEIEHCTBUTEIBLHOCTH Opaka. C MpUHATHE Ka)XKIOro IMocie-
JTYIOLIEr0 HOPMAaTUBHOT'O IIPABOBOIO aKTa MPOUCXOAWIO €T0 Pa3BUTHE, PACIIUPSICS
00BEM OCHOBAHMI M MOCHEACTBUM HEAEHCTBUTEIBLHOCTU Opaka. Bo-BTophIX, cdop-
MUpPOBAJICSI KPYT JIML, UMEIOIIMX MPaBO HA oclapuBaHue Opaka. B-TpeThux, ycra-
HOBWICS CyJeOHBIM MOPSAOK IMPHU pa3pelieHUHd BONpoca O HEAEHCTBUTEIbHOCTH
Opaka.

1.2 IlonsiTHe NpU3HAHUSA OpaKa HeAeHCTBUTEIbHbIM

B CewmelinoMm koaekce Poccuiickoit @enepanuy HE COACPKUTCS ONPEACICHUS
MOHATHUSl «HEJIEUCTBUTEILHOCTh Opaka». B CBsSI3uM ¢ 3TUM €ro mpaBOBYIO HNPUPOAY
MO’KHO HCCJEI0BaTh, OOPATUBIINCH K JOKTPUHAIBHBIM MOJIOKEHUSM U TOJKOBaHU-
M FOPUJINYECKON HAYKHU U JINTEPATYyPHI.

C.A. Myparosa u H.IO. TapcamaeBa nanmu cienyroniee onpenencuue: «He-
JEHCTBUTENBHOCTh Opaka — 3T0 (popMa O0TKa3a rocynapcTBa OT MPHU3HAHUS 3aKIIO-
YEHHOTo Opaka B Ka4eCTBE IOPUIUYECKH 3HAYMMOI'O aKTa, BBIPAXKEHHAsl B PELICHUU
CyZla, BBIHECEHHOM B IMOPSAAKE IPAXKIAHCKOI'O CYAONPOU3BOJACTBA B CBA3U C HAPY-
IIEHMEM YCTaHOBJIEHHBIX 3aKOHOM YCIOBHH 3aKII0UEHHs Opaka»®.

M.A. YUenMakuHa CUMTAET, YTO B OTEYECTBEHHOM JIUTEPATYpE CYLIECTBYET
JIBa MOJIX0/1a K paCCMOTPEHUIO NIPABOBOM CYIIHOCTH MHCTUTYTA HEIEWCTBUTEIIBHO-
ctu Opaxa’. TIepBbIil MOAXO 3aKIOYAETCA B TOM, YTO Opak pacCMaTPUBAETCS Kak

PAa3HOBUAHOCTL CACIIKH, d IMPHU3HAHUC 6paI<a HeﬂeﬁCTBHTCHBHBIM — KaK pPasHOBH -

® Myparosa C.A., Tapcamaesa H.IO. Cemeiinoe npaso: YueGHoe noco6ue. M.: Hossiit IOpucr, 1999. C. 71.
" Yenmakuna M.A. UHCTUTYT HENENCTBUTENLHOCTH Opaka B POCCHIICKOM 3aKOHOJIATENLCTBE. [ 0CYIapCTBO M TIPABO.
IOpunnyeckne nayku. M.: Borpocsl Hayku u obpasoBanus, 2017. C.23.
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HOCTh HEJICUCTBUTENBHOCTHU CIIEIKU. [laHHOE TOJI0’KeHre 000CHOBBIBACTCS TEM, UTO
3akoHojaTenb B 1. 4 ctathu 169 Cemelinoro kogexkca P® yka3bIBaeT, 4ToO «K MpH-
3HAHUIO HEACHCTBUTEIBHOCTU Opaka B COOTBETCTBUU CO CTaTheil 15 HacTosIiero
Konekca mpuMEHSIOTCS CPOKM HMCKOBOM JaBHOCTH, YCTaHOBJIEHHbIE cTaThed 181
I'paxxmanckoro koaekca Poccurickon deaepauuu sl MPU3HAHUSA OCIIOPUMOM CHEI-
ku HegneiicTBuTenpHoN» S, Cratea 181 'K PO pernaMeHTHPYET CPOKHM UCKOBOM 1aB-
HOCTH 10 HeJeHCTBUTENbHBIM cenkam’. COOTBETCTBEHHO, pacCMaTpUBas JaHHBIN
MOJIXOJ/I MOKHO CJIelaTh BBIBOJ, YTO HEJIEUCTBUTENIbHBIN OpaK — 3TO Opak, KOTOPbIH
M0 BHEUIHUM IPU3HAKAM MPEJICTABISETCS 3aKIIOUCHHBIM MPABWIHHO, HO KOTOPOMY
MpuUCyIlla I0pUadYecKasi HeTOJHOIEHHOCTh. YKa3aHHOIO MOJX0/Aa MPUACPKUBAIOT-
cs1 Takue aBTophl, kak M.B. Antokomnbckas, A.1O. becnanos, M. A. Tpodumerr.

Jpyroii moaxoa COCTOUT B TOM, YTO NMpPHU3HAHHUE Opaka HEIECWCTBUTEIIbHBIM
SBJIIETCSI CAHKIIMEH, MOCKOJIbKY 3aKII0YEHUE HE3aKOHHOTO Opaka sIBJISETCS Hapy-
[ICHUEM CEMEMHO-TIPaBOBBIX HOPM 00 yCJIOBHSIX Opaka, a MpPaBOBBIC MOCIEICTBUS
MpU3HAHUSA B CyJeOHOM TMOpsiAKEe Opaka TaKOBBIM HOCST HEraTUBHBIA XapakTep.
[IpuBepxkenniamu takoro nojaxoxaa cuutarorcsi C.H. Bparycs, A.W. 3aropoBckuid,
B.A. Psacennes, E.M. Bopoxerikun, ['.K. Marsees, JI.M. [Tuenunnesa, M.T. Opu-
nopora, I1.LE. Opnosckuii, A.M. Paberr.

AWM. 3aropoBckuil MoJIaraeT, 4to «BOMPOC O HEACHCTBUTEIHHOCTH Opaka
HaxXOJUTCSl B OJIMKaWIIeH CBS3U C BOIMPOCOM 00 YCIOBHUSX 3aKJIIOUEHUS €r0, SIBJIS-
SICh KaK Obl CaHKIMeEH mocaeaaux» o,

B.A. PsceHiieB cuutaeT, 4To «HEAEHCTBUTEIBLHOCTh Opaka SIBJSICTCS MPaBo-
BOM CaHKIIMEH 3a HECOOJI0ICHNE TPEOOBaHUM 3aKOHA, OTHOCSIIUXCS K 3aKITI0OUECHUIO
Opaka»'l.

C.H. bparyce u IL.E. OpioBckuii oTMedaiii, 4To «Ipu3HaHuEe Opaka Hejeh-

CTBHUTCJIIBHBIM SBJISICTCA CaHKHHefI B OTHOLICHWH JIMI[, PCTUCTPUPYIOIIUX €TI0 C

8 Cemeitnbiii koziekc Poccuiickoii ®enepanuu ot 25.12.1995r. Ne 223-®3 (B pea. ot 29.05.2019r.) // Cobpanue 3axo-
HonmarenbeTBa PD. 1996. Neo 1. Cr. 16.

® I'pasknanckuii kogeke Poccuiickoi ®enepamuu. Yacts 1 ot 30.11.1994r. Ne 51-®3 (B pex. ot 03.08.2018r.) // Co-
Opanue 3akoHOHarenbcTBa PD. 1994, Ne 32. Cr. 3301.

10 3aropoeckuii A.W. Kypc cemeitnoro npasa. M., 2013. C. 45.

11 Pacenuer B.A. Henelicteutensnocts 6paka // CoBetckas ooctunus. 1968, Ne 8. C. 67.
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HapyIICHAEM YCTAHOBIICHHBIX B 3aKOHE YCIIOBHI» 2,

W3yvast qaHHBINA MOAXOA MOXKHO OMPEACNUTh, YTO HEIECHCTBUTEIBHBIN Opak
ABJISIETCA CAHKLHUEH, IMOCKOJIBKY UMEET P MOCIEACTBUI: BOCCTAHOBJIEHUE IOJIO-
YKEHUs, KOTOPOE CYIIECTBOBAJIO JI0 3aKJIOYEHUsI Opaka, TO €CTh PECTUTYIMS, a TaK-
e HeOJIaronpusTHbIE TOCIIEICTBUS A1 HEI0OPOCOBECTHOTO CylIpyra, B TOM YHCIIE
Y UIMYLIECTBEHHOTO XapaKTepa.

Eme onHolt kareropueil, HEOOXOIUMOU /T PACCMOTPEHHMSI SIBIISICTCS Pa3Jiv-
yre MOHATHI HeAeHCTBUTENBHOCTU Opaka M MpeKpallleHus Opaka B CIEICTBHE €ro
pacTop:keHusl. BOo-epBBIX, OTIIMYUTEIBHBIM SIBJISIETCS MOMEHT NPEKPALCHHUS Ce-
MEUHBIX MPABOOTHOIICHUN — B Clydae pa3Boja OHM MpEKpalaroTcs Ha Oyyriee
BpeMs, a B Clly4ae HEIECUCTBUTEIBHOCTH MX MPEKpALICHUE PpaclpOCTpaHACTCs Ha
IpolIeIIee BpeMs, Tak Kak Opak, IpU3HAHHBIN HEAEHCTBUTEIbHBIM, CUMTAETCS Ta-
KOBBIM C MOMEHTA €ro 3aKiIt04eHus. Bo-BTOPBIX, HeIEHCTBUTENBHBIN OpakK, B OTJIU-
4ue OT MpeKpalieHus Opaka BICUET IEJIbIN psiJi HETaTUBHBIX MOCIIEICTBHIA.

J.W. Meiiep noguepKuBaeT, YTO «IOHATHE O HEAECHCTBUTEIBLHOCTH Opaka ca-
MOCTOSITEJIBHO, OTJIMYHO OT ITOHATHS O €ro IPEKpPAILCHUM: B IOCIEIHEM Cllydyae
Opak 10 MpeKpauieHusl CylIECTBYET U JAeT U3BECTHBIE 3aKOHHBIE MOCIEACTBUS, TO-
r7la Kak B IIEPBOM CYIIIECTBOBaHME Opaka BOBCE OTPUIAETCS, U OH HE AAE€T HUKAKUX
3aKOHHBIX TOCIIEJICTBUN JEHCTBUTETHLHOCTH Opaka. He3zaBUCHMO OT pacTop>keHUS
Opaka, IpeKpalleHrs ero akTOM OOIIECTBEHHOM BJIACTH, OH MPU3HAETCS MHOT/Ia He-
NeWCTBUTEIbHBIM. [Ipu3HaHME HEICHCTBUTENBHOCTH Opaka HCXOAUT OT oOIie-
CTBEHHOH BJIACTH, @ HE CUUTAETCS] OH HEJICHCTBUTEIBHBIM CaM CO000, HE paccMmar-
puBaeTcsa Kak Obl BOBCE HE COBEPUICHHBIM. bpak, Mpu3HaHHBIA HEACHCTBUTEIBHBIM,
paspyIIaeTcs BO BCEX er0 MOMEHTax» ™,

E.A. Hem3roguHa paccMaTpuBaeT HENEUCTBUTENBHOCTh Opaka Kak OTCYT-
CTBUE CYNPYKECKHUX MPaB M 00S13aHHOCTEH, «IIPUYEM UMEETCS B BUY, YTO TAKOBBIC

KaK Obl HE BO3HUKAJH BOBCC, B OTIIMYUC OT PACTOPIKCHHA 6pa1<a, IMPCKpaaromecro

12 Bparycr C.H., Opnosckuii I1.E. KommenTapuii k Kosekcy o 6pake u cembe PCOCP. M., 1971. C. 129.
13 Meitep JI.U. Pycckoe rpakaanckoe mpaso. M., 1997. C. 373.
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CyIpy’KecKoe IPaBOOTHOLICHHUE JIUIIE Ha Oyayiee (mocie pa3sojaa) Bpemsa»s,

JI.LE. UnuepoBa nmoHMMaeT NpU3HaHUE Opaka HEJIEHCTBUTEIBHBIM «KaK MEpy
CEMENHO-TIPAaBOBOM OTBETCTBEHHOCTU» >,

[To maenuto O.1O. Unbunoii u 10.®. becnanosa, HeleWUCTBUTEILHOCTh Opaka
O3HAYaeT, 4To Opak He CTajl IOPUIUYECKUM (PaKTOM BO3HUKHOBEHHMS MTPABOBOM CBS-
3 MEXYy JUIAMHU, €ro 3aKIIOYUBIIMMU (32 UCKIIOYEHUEM JOOPOCOBECTHOIO CY-
npyra), To €CTh 3TU JIUIa He PUOOpe B3auMHBIE MpaBa U 00sI3aHHOCTH C MOMEH-
Ta €ro 3aKaoueHus S,

Takum 00pa3oMm, B HayKe CEMEHHOIo IpaBa HEACHCTBUTEIBHOCTH Opaka
OINpeeNsIeTCs] KaK OTCYTCTBUE Opaka, ero He 3aKJIOYeHUe, KaK CaHKIHs, MOpoy-
HOCTb, IOCJIEJICTBUEM KOTOPOTO SIBIISIETCS AHHYJIMpPOBaHHE OpavyHOro MpPaBOOTHO-
IIEHUS], KaK OTKa3 OT MIPUHATHUS B KAUECTBE IOPUINYECKH 3HAUMMOTO (paKTa.

NHcTuTyT HenecTBUTENbHOCTH nipenicTaBieH B CemeliHoM konaekce PO ri. 5,
B KOTOPOU cojeprkatcsi yeTbipe ctaThi (27-30). OHU periaMeHTUPYIOT MPU3HAHKE
Opaka HeJIeHCTBUTENIbHBIM; YCTaHABIMBAIOT JIUL, UMEIOIIKX MPaBo TpeOOBaTh MpPH-
3HaHUs Opaka HEJIEHCTBUTENIbHBIM; MPEIyCMaTPUBAIOT OOCTOATEILCTBA B KaUECTBE
OCHOBAHMI HEIEUCTBUTEIBHOCTH, OOCTOSATEIBCTBA, YCTPAHSIOUIUE HEACHCTBUTEb-
HOCTb U TIOCTIEICTBUS MTPU3HAHUS Opaka HeACHCTBUTEIbHBIM.

B cootBerctBum crathe 27 CK PD Opak npuszHaeTcs HEACHCTBUTEIBHBIM MPU
HapyLIEHUU YCIIOBUM, YCTAHOBIEHHBIX cTaThiMH 12 -14 u myHktoMm 3 crartbu 15
(MeauIIMHCKOE 00CIeIoBaHUE JIUII, BCTYMHAIOIIUX B OpaK), a TaKXKe B CIydae 3aKiro-
YyeHus: PUKTUBHOTO Opaka, TO €CTh €CJIM CYNPYTH, WU OJUH U3 HUX 3apETUCTPHUPO-
Bau Opak 0e3 HaMepeHUs CO3aTh CEMbIOL’.

HeneiicTBurensHplil Opak nMeeT oOpaTHYIO CUIy, Tak Kak oH, coryacHo Ce-
MEHHOMY KOJIEKCY, TPU3HAETCA HEJIEUCTBUTEILHBIM C MOMEHTA €T0 3aKJIF0OUEHUS.

ITepeub ocHOBaHui, ykazaHHbIX B cTaThe 27 CK PO, aBnsieTcs ucyepnbiBaro-

14 Hessromuna E.A. IlpusHanue 6paxa HenelicTBuTenbHbIM 1o Cemeitnomy kopekcy P®. // Hortapuyc. 2014. Ne 5.
C.75.

15 Yuyeposa JI.E. OteeTcTBEHHOCTL B cemeitnom. CI16, 2008. C. 7.

1 Unbuna O.10., Becnanos 10.®. 3akmoueHne u NpekpanieHue Opaka: MaTepHAILHO-TPABOBLIE U MPOIECCYABHO-
npaBoBbIe IpobaemMsl. Biagumup, 2008. C. 108.

17 Cemeiinblii konexc Poccuiickoii ®eneparmun ot 25.12.1995r. Ne 223-®3 (B pen. ot 29.05.2019r.) // Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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MM, TIOATOMY OpaK HE MOXET ObITh MPU3HAH HEICUCTBUTEIBHBIM IO UHBIM OCHO-
BAHUSM.

PaccmoTtpenue Borpoca o npu3HaHUU Opaka HelIeWCTBUTEIIbHBIM OCYIIIECTB-
JsIeTCsl B MOPSJIKE 0COOOT0 MPOM3BOJCTBA CyAcOHbIMH opraHamu. B cyne oOmieit
IOPUCIUKIINY TPAXAAHCKOE JIEI0 O MPU3HAHUM Opaka HeJleWCTBUTENIbHBIM paccMart-
PUBAETCS B €IMHOJIUYHOM MOPSIAKE.

C MoMeHTa BCTYIUICHUSI PEIICHUsI Cy/la O MPU3HAHUU Opaka HEIeUCTBUTEIb-
HBIM B 3aKOHHYIO CHIIy CyJ 0Os3aH B TE€YEHHE TpeX JIHEW HalpaBUTh BBIITUCKY W3
storo pemieHust B opradn 3AI'Ca 1o mecTy rocyaapCTBEHHOW PETUCTPALMU 3AKIIO-
yeHusi Opaka, KOTOpbIM 00si3aH BHeCTH B KHHIy 3amucu akTOB TPa)KJaHCKOTO CO-
CTOSIHMS 3aIlIMCh 00 aHHYJIMPOBAHUH 3aPETUCTPUPOBAHHOTO Opaka.

HenelictButenbHOCTh Opaka SBISIETCS pE3yJIbTATOM HEMPABOMEPHOTO MOBE-
JIEHUSI OJTHOTO JINOO 000MX CYNmpPYroB, & B HEKOTOPBIX CIy4asiX M JPYTuX JUIL, MpHU-
YaCTHBIX K 3aKII0YEHUIO Opaka. K yucity Takux JIMIl MOKHO OTHECTH:

— OIEKyHa (B cilydyae COKPBITHS HEAEECHOCOOHOCTH ML, BCTYMHAOLIErO B
Opak);

— JIML, KOTOPbIE OKa3aJiu BO3IACHUCTBHUE HA CyNPYroB, IPUBEALIEE K Hapylle-
HUIO YCJIOBUS O JOOPOBOJILHOM COTJIACUM Ha Opak (HarmpuMep, Korja poJICTBEHHUKHU
Opauyromuxcs OKa3aiu JIaBJIeHUE Ha BOJIIO);

— Opra"bl MECTHOTO CaMOYIpaBlieHUs (B CiIydya€ HE3aKOHHOTO CHIKCHUS
OpadHOro BO3pacTa);

— OpraHbl 3aMUCU aKTOB I'PAXKJAHCKOTO COCTOSIHUSA (B Cly4ae OCYIECTBICHUS
HE3aKOHHOW perucTpaiuu Opaka) v Ipyrue.

OnHako HEACHCTBUTEIIBHOCTh Opaka MOXKET OBbITh PE3yJIbTATOM U HEBUHOBHO-
ro MOBEACHUSI 000UX CYyIPYTOB.

HenelicTBuTensHOCTH Opaka MOXKET OBITh OCTIOPUMO. TakOBBIM OH SIBIISIETCS
IpU HApPYLUIEHWU B3aMMHOIO JTOOPOBOJIBHOIO COTJlacusi, B ciy4yae cokpeiThs BIY-
WH)EKIUU, BEHEPUIECKOTO 3a001eBaHus, IpH (PUKTUBHOCTH Opaka U B IPYTUX CIIy-
yasx. Jlanaeie (hakThl HEJECHCTBUTEIHLHOCTH MOJICKAT JOKA3bIBAHUIO. TakKe MOXK-

HO BBIICJIUTHh HEJAECUCTBUTENbHBIA Opak, KOTOPBIM ObLI 3aKIIOYEH C HAPYIICHUSIMU
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MPEISATCTBUM, HO CyJl HE PU3HAET €r0 HEACHCTBUTEIIbHBIM.

CemeliHOE 3aKOHOJATEIHLCTBO OJHUM W3 OCHOBAaHHMM HEJICHCTBUTEIHLHOCTH
Opaka COJEpKUT TMOHATHE (PUKTUBHOTO Opaka. DUKTHUBHBIM OpaKOM MPHU3HAETCS
Opak, 3aKIOUCHHBIM 0€3 EeWCTBUTEILHOIO HAMEPEHHUs CYHpPYroB WIIM OJHOTO W3
HUX CO3/IaTh IMOJHOIICHHYIO CeMbl0. Takoil Opak mpecieayer Apyrue Lelu, Harpu-
Mep, MTOIyYeHHE TPaKIaHCTBA CTPaHbl, IPUOOpPETEHHE IIpaBa Ha KMJIOE MOMEIICHUE
JIPyTOro Cympyra, u Apyroe.

AHalM3 MOJIOKEHUH 00 WHCTUTYTE HEIEHCTBUTEILHOCTH Opaka MO3BOJISET
cenaTh BBIBOJI, UYTO MOMUMO (DUKTUBHOTO Opaka BBIIEISAETCS «MHUMBINA Opak». Ta-
KO Opak MMEET MECTO B T€X CiIy4asix, KOrja BCTyMarouye B Opak Juia, 100 OJuH
M3 HUX CKPBIBAIOT OT COTPYyAHUKOB opraHoB 3AI'C wiM OT apyroro cynpyra Haju-
YHe MHOTO HE PacTOPrHYTOro Opaka, CTeneHb poACTBA U T.J. TakuM o0pa3oM, OJIuH
U3 Cynpyros, 1100 006a 0CBEIOMJIEHBI O HEJICHCTBUTEILHOCTH Opaka, HO JUIS TPETh-
WX JIMI] OHK CO3AI0T BUAMMOCTD JEHCTBUTEIFHOCTH OpaKa.

Bpak MoeT ObITh MOIIEHHUYECKUM, TO €CTh 3aKJII0UYaeMbIM JIJISl 3aBJIaICHUS
myTeM oOMaHa 4y>KMM UMYIIICCTBOM MJIM MHBIMH OJlaraMHu.

[TomMuMO HOpM CEMEMHOTO MpaBa B OTAECIBHBIX CIIy4YasX HEACHCTBUTEIbHOCTH
MOUIeKAT MPUMEHEHUIO HOPMBI TPaXKIaHCKOTO MpaBa: O JI0JIEBOM COOCTBEHHOCTH
(rn. 16 I'paxknanckoro koaekca PD); o Bo3MmeneHnn MaTepualibHOTO U MOPAIBHOTO
Bpesia — qo0pocoBecTHOMY cynpyry (cT. 15, ct. 151, rin. 22, ra. 59, . 60 I'paxknan-
ckoro kozaekca P®).

B 310l CBSI3M MOKHO cienaTh BBIBOJ O TOM, YTO MHCTUTYT HEJIEUCTBUTEIBLHO-
CTU Opaka SIBJIIETCSI MEXKOTPACIEBBIM MHCTUTYTOM, COJEPKAIllUM HOPMBI pa3HOM
OTPACJIEBOU MPUHAJIEKHOCTH, PETYIUPYIOIIUM HEAECHCTBUTEIBHOCTh U B YaCTHO-
CTU NPUMEHEHNE MOCIEACTBUN HEACHCTBUTEIBHOCTH. Kak MeXOTpaciaeBOl MHCTH-
TYT CEMEHHOTO U TPAXKTAHCKOTO MpaBa HEACUCTBUTEIBHBINA Opak MOHUMAETCS B BU-
JIe CUCTEMaTU3UPOBAHHONW COBOKYITHOCTH HOPM CEMEMHOIO U T'PAXKIAHCKOTO IPaBa,
pPEeryJMpYIOMIUX OTHOIICHUS HEICUCTBUTEILHOCTH Opaka M TMOCJEICTBUS HEICH-
CTBUTEIBHOCTH JUIsl TOOPOCOBECTHBIX M HEJOOPOCOBECTHBIX CYNPYTOB M JIPYTHX

JINILL.
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Kak ropuanuecknii ¢pakT HeIEHCTBUTENBHOCTh Opaka MOKET ObITh MPEICTaB-
JIeHa B BHJIC IPU3HAHHOTO PELICHUEM Cy/1a HEACHCTBUTEIHLHOTO Opaka.

Kak cnoco6 3ammTsl paB, HEIEUCTBUTEILHOCTh Opaka paccMaTpHUBAaEeTCs B
BUJIC TIPUMEHEHHBIX CYJIOM TOCJIEICTBUIA HEICHCTBUTEIHLHOCTH: TIPABO Ha BO3MeE-
HIEHUE MATEPUAIbHOTO U MOPAJILHOTO Bpeja, MpaBo JOOPOCOBECTHOTO CYIpyra Ha
QIMMEHTBI U JpyTHE.

Kak mepa OTBETCTBEHHOCTH HETOOPOCOBECTHOTO CYNpyra HeICHCTBUTEIb-
HOCTh Opaka paccMaTpuBaeTCsi B BHUJE IOCIEICTBUNA HENECUCTBUTEILHOCTHU: YCTa-
HOBJICHHAS CYJIOM O0S3aHHOCTHh BO3MECTUTh MaTEPUATBHBINA U MOPATILHBIN BPE]I.

N3noxeHHoe TO3BOMSIET CACNATh BBIBOJI O TOM, YTO WHCTHUTYT HEICUCTBH-
TEJILHOCTH Opaka — MOHATHE EMKOE U TPeOyeT 3aKOHOAATEILHOTO 3aKpEeIICHUs T0-
HATHUS O HEJACHCTBUTEIBHOCTH Opaka. B cBsi3u ¢ 3TuM, mpeiaraercsi COOCTBEHHOE
chOpMYJIMPOBAHHOE TMOHSATHE HENEUCTBUTEILHOCTH Opaka. HenelcTBUTENBHBIM
Opak — 3TO HEMPABOMEPHOE JIEHCTBHUE OJHOTO WM HECKOJIBKUX JIUII, COBEPIIICHHOE B
BU/JIC PETUCTPAINK Opaka MEXIY MY)KIYMHOW U KEHITMHOW B OpTraHax 3alllCH aKTOB
IPaXKIAHCKOTO COCTOSIHMSI, C HapyIIEHWEM YCIIOBUM W TPEMSTCTBUM, YCTaHOBIICH-
HBIX JJIsI €0 3aKJII0UeHHUs, Tu00 0e3 HaMepeHHUs CO3/IaTh CEMbIO (3aKitoueHue (PuK-
TUBHOTO Opaka), ¥ MOBJICKIIIEE BOSHUKHOBEHNE HETATUBHBIX IOPUIUYECKUX MTOCIE/I-

cTBUM, ycTaHOBIIEHHBIX B CK PO.
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2 TIPOLIECCYAJIBHBIE ACIIEKTHI HEJEMCTBUTEJIBHOCTU EPA-
KA

2.1 Iopsinok nmpu3HaHus Opaka HelelCTBUTEIbHBIM

Bpak npusHaeTcsi HeIeWCTBUTEIBLHBIM HE CO JIHS BCTYIUICHUS PEIICHUS CyJa B
3aKOHHYIO CHIIY, @ CO JIHS €ro 3aKJIOYEHHs, TO €CTh CO JHS €ro rocyl1apCTBEHHON
peructpauuu B opranax 3AI'C. OcHoBaHusl AJid MpU3HAHUS OpayHOTO COKO3a He-
JICVCTBUTEIbHBIM:

— KOTJla OAWH W3 Opauyrommxcs BCTynana B Opak IMoJ| MPUHYKIECHUEM, HE
JIOOPOBOJILHO;

— (uKTHBHBINA Opak (KOorja oAWH U3 CYNpPYyroB WK 00a HE UMEJIM HAMEPEHHUS
CO3/1aBaTh HACTOSAIIYIO0, HOPMaJIbHYIO CeMbl0, a 3amuch B opraHax 3AI'C Oblia
HE00X0aMMa UM JIJIsl KaKUX-JIMOO UHBIX 11eJieH );

— €CJIM OJIUH U3 CYNPYTOB YK€ COCTOUT B O(UIIMATBHBIX OTHOIICHUSAX U CY-
MeJl CKPBITh 3TO;

— B CJIy4ae HAIMYHS MEXAY CYNPYyTraMHu pOJICTBEHHBIX CBS3EH;

— MpU HAIMYUAU y OJHOTO W3 OpadyIoIIUXCsl pacCTPOMCTBA MCUXUKU W He-
J1€eCrOCOOHOCTH HA MOMEHT 3aKJIIOUEHUS COI03a;

— KOTJIa KeHMX WJIM HEBECTa CKPBUIM CBOE 3a00JIeBaHHE BEHEPUUECKON 00-
Je3Hb0 Wi 3apakenne BUY-undexueit.

XoTs nmepeueHb ocHoBaHUH, ykazaHHbI B CK P® ncuepnsiBaronuii, Gpakru-
YECKH MOXKHO YTBEP)KJaTh, UTO OCHOBaHUM CYIIECTBYET HAMHOTO OOJIbIlIe, U OHU
TaK)Ke JIOCTaTOYHO BECKHE ISl aHHYJIHPOBaHUS OPUIIMATBHBIX OTHOomeHui. K Ta-
KUM TIPUYMHAM MOXHO OTHECTH:

— CMEHY IoJ1a OJTHUM U3 CYIIPYTOB;

— 3aKJIIOYCHHE COI03a C IIEJIBIO 3aBIAJACTh UyKUM UMYIIECTBOM WU OJIaroMm;

— COKpBITHE HE TOJIbKO BeHepuueckoro 3adosieBanus wiu BUY-undexumm,
HO U JPYTrOro TSHKENOro 3a00JieBaHMsl, MPEACTABISIONIEr0 ONacHOCTb JJIS )KU3HU U
3I0POBBSA JIPYrOro CyNnpyra Wi Ux JeTeu.

Ha ocHoBanuu penienust cya o npu3HaHuU Opaka HeJeHCTBUTEIbHBIM, KOTO-
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po€ B TPEXTHEBHBIN CPOK JAOJHKHO ObITH HampaBiieHo B opraH 3AI'C, 3anuck akTa o
3aKJIIOUeHUU Opaka (M COOTBETCTBEHHO CBHJIETEIHCTBO O Opake) aHHYJIHUPYETCS U
Opak CUMTAETCsl HE CYIIECTBOBABILUM.

[Topsanox mpu3HaHug Opaka HEAEHCTBUTENBHBIM IPEAINONAracT, KTO BIIPaBe
3TO CAEJNATh:

— BTOPOM (I0OPOCOBECTHBIN) CYIIPYT;

JNEUCTBUTEIBHBIN CYNPYT TOTO YJIEHA CEMBH, KOTOPBIM CO3[ajl HOBBIA CO-
103;

— POACTBEHHUKH, ONIEKYHBI (ITONIEYUTEINN ), TPOKYPOP;

— WHbIC JIUI[a, HA YbUX MpPaBaxX OTpa3wics PUKTUBHBINA OpaK.

VY nun, cocTosBIIMX B TAKOM Opake, yTpauyuBarOTCs BCE MpaBa U 00s13aHHOCTU
CYNIPYTOB, 32 UCKIIOUEHUEM OTJAEIBHBIX CIy4YaeB, MPEIyCMOTPEHHBIX B LEIAX 3a-
HIUTHI MPaB JOOPOCOBECTHOIO CYIpyra W ACTeH, pOXKIACHHBIX B TakoMm Opake. He-
JEHUCTBUTEIBLHOCTh Opaka MOKET ObITh OJITBEPKAEHA CYAOM TOJIBKO BO BPEMS €r0
IOpUIMYECKOTO cyliecTBoBaHUs. Korna Myx u ’eHa yKe pa3BeNlCh, TO YCTAHOBUTh
HEJICUCTBUTEILHOCTh Opaka JIOMyCKaeTcs B ciiydae ero oopMIICHUSI MEXKIY OJIn3-
KUMU POJICTBEHHUKAMHU, WJIM TOT/A, KOT/Ia OJIUH U3 CYIPYroB HA MOMEHT POCHUCH
COCTOSUI B IPYTOM 3aKOHHOM Opake.

HckoBoe 3asBlieHHE O MpPU3HAHUM Opaka HEIEeWCTBUTENIbHBIM IOJAETCS IO
MECTy MPOKUBaHUS BTOporo cympyra. Mcren, oOparmaronuiics ¢ JaHHBIM TpeOOBa-
HUEM B CyACOHBIA OpraH, JOJDKEH YIUIATUTh TOCYAApCTBEHHYIO TOILJIUHY B COOT-
BeTcTBUU C 1. 3 4. 1 cT. 333.19 Hanorosoro Konekca P®, nmockoiibky Takoe Tpedo-
BAaHUE SBJISETCA HEMMYIIECTBEHHBIM, TO €CTh HE MOJICKUT OlleHKe. ['ocnommHa B
Cy[l sIBJsieTCS 00s13aTeIbHBIM IJIaTeKOM. PEKBU3UTHI TOCTIONLIMHBI MOYKHO HAWTU HA
caiite Toro cyja, Kyaa nojaaercs 3assienue. [Ipapuiia ymiarsl rocClONUIMHBI OJMHA-
KOBBI JJISI MHPOBOTO CyJ/ia, TOPOACKOTO (pailoHHOTO) cyJa, cyna cyobekra PO, a
takxke BepxoBnoro Cyna PO.

[Topsnok 3anonHEHNs UCKa CIEAYIOLINHM.

1. BBepxy cmpaBa HE0OXOIMMO HAMKCaTh TMOJHOE HAUMEHOBAHHWE CyJa, B

KOTOPBIN HampaBisieTcst Oymara.
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2. Jlannbie uctia ®HO moHOCTEIO, aapec, TaHHBIC 71T KOHTAKTA.

3. Jlannbie otBeTunka (cynpyra) @O mosHOCTEIO, aapec.

4. VYxa3zarb TperhuM JunoM Owopo 3AI'C, B KOTOpOM NpOU3BEJEHA PETu-
CTpauusi OTHOIIECHHM.

B TekcToBoii yacTu onucarb, Korzaa 0bl1 0ULIKaIbHO 3apETUCTPUPOBAH Opak,
KWIA BMECTE WIM OTJAEIbHO, HAIWYHUE JIeTeHd, Kak HUcTel y3Hal o0 oOMaHe (mpu
MOIIIEHHUYECKOM HWJIM MPEIIPUHUMATEIBCKOM Opakax) WM O HaMEpPEHUU BTOPOM
CTOPOHBI CYUTATh OTHOLIEHUS (PUKTUBHBIMH.

[Ipu HanuuuKM BHE3aTHO OOHAPYKUBIINXCA POJCTBEHHBIX CBA3EH TAK)KE OINH-
caTh, KaKuM 00pa3oM Cynpyrd o0 3TOM y3HaJIH; CBOM TpeOOBaHHUS K Cyay chopmy-
JUPOBATh TaKUM 00pa3oM, YyTOObl Opak ObUT MPU3HAH HEAECWCTBUTEIBHBIM U aHHY-
JUPOBAH MO JOKyMEeHTaM. BHU3Y yKka3bIBaeTcs AaTa, MOANUCH C paclin(PpoBKOM, a
HWKE TIPUBOJIUTCSA NEPEUEHD IPHUIIOKECHHN.

[Tpunoxxuth noTpedyeTCs: UCK; CBUAETEILCTBO O Opake; MacnopT UCTIA WU
IPEICTABIIAIONIET0 €r0 MHTEPECHI JIMIIA, a TAKKE JOBEPEHHOCTh HA UMsI 3TOrO Mpe.-
CTaBUTEJIS; KBUTAHLIMIO 00 yIUIaTe TOCHONIUIMHBI; JOKYMEHTAIbHbIE MOATBEPKIACHUS
(akTOB, CBUAETENBCTBYIOIIMX B MOJIb3Y HEACHCTBUTENBHOCTA OTHOLIEHUH. 3asiBie-
HUE C MaKeToM Oymar MOXHO CJIaTh B KaHLEJSPUIO CyJa (110 MECTy HaXOKJIEHUS
OTBETYHKA), @ MOKHO OTIPABUTH MO [TOYTE 3aKa3HBIM ITHCHMOM.

C tpeboBaHMeM B CyJl O MPU3HAHUU Opaka HEAEHCTBUTEIBbHBIM MOTYT 00Opa-
TUTHCS JIMLA, KPYT KOTOPBIX orpeneieH B c¢T. 28 CK npuMeHUTENbHO K KaXIOMY
KOHKPETHOMY OCHOBAaHMIO MpU3HaHUS Opaka HeAeHCTBUTENbHBIM. Takoil moaxon
MO3BOJISIET 00ECTEUnTh 3allMTy MpaB rpak/laH, HE JOMYyCKas BMEIIATEIbCTBA B UX
CEMEHHYIO U JIMYHYIO U3Hb NOCTOPOHHUX JuU. McTuamMu mo JaHHBIM Jeiam BbI-
CTYINaOT JIMIIA, YbHM MpaBa HapyUIEHbl 3aKJIIOUYEHUEM JIaHHOTO Opaka (Hampumep,
TOJIBKO CYIpPYT, AOCTUTIIUN OpayHOro BO3pacTa, MpU MPU3HAHUU HEAEHCTBUTEIb-
HBIM Opaka, 3aKJIIOYEHHOTO MM JI0 JOCTHIXKEHHUSI TOr0 BO3pacTa), a TaKKe Opral
OIEKHU Y MOMEYUTENHCTBA U MPOKYPOP, BBICTYIAIOMIME B 3aIUTY KaK IMpaB IpaxiaH,
TaK U FOCYJapCTBEHHBIX MHTEPECOB (HAIPUMEP, MPOKYPOP MPU NPU3HAHUN HEIECH-

CTBUTEJIbHBIM (DMKTUBHOTO Opaka, Korja oba cymnpyra 3akiounin Opak 0e3 Hame-
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peHust co3AaTh ceMbi0). Opranbl ONEKU M MOMEYUTENbCTBA 0053aTeIbHO MPUBIICKA-
IOTCSL K YYaCTHIO MPU PACCMOTPEHHUU JIeNia O MPU3HAHUU HEACHCTBUTEIHHBIM Opaka,
3aKJIIOYEHHOTO C JIMIIOM, HE JOCTUTIIMM OpayHOTO BO3pAacTa, a TAKXKE C JUIOM,
NPU3HAHHBIM CYJOM HeleecrnocoOHbIM. Ecin 3asBUTENb HE OTHOCUTCA K JAHHBIM
JMLaM, CyJ OTKa3bIBA€T €MY B IPUHSATHUH UCKOBOTO 3asBJICHUSI HA OCHOBAHUM II. | 4.
1 ct. 134 I'TIK P® (1. 22 Ilocranosnenus [Inenyma BepxosHoro Cyaa PO ot 5 Ho-
a0ps 1998 r. «O npuMeHEeHUH Cy1aMH 3aKOHOJATENbCTBA TP PACCMOTPEHUU JIET O
pacrop:xeHun Opaka»:®).

[Ipu IpUHATUM UCKOBOTO 3asIBJICHUS CY/Ibs BBISICHSET, 10 KAKOMY OCHOBAHUIO
ocrniapuBaeTcs aercTBuTesbHOCTh Opaka (1. 1 cr. 27 CK) u oTHOCUTCS 1M UCTEl K
KaTeropuu Juil, kotopsle B cuity cT. 28 CK BrnpaBe Bo30yk1aTh BOIpPOC O MpHU3HAa-
HUU Opaka HeIeMCTBUTEIbHBIM UMEHHO 10 3TOMY OCHOBAHUIO.

HesaBucuMo OT TOro, K€M MPEABSIBIEH UCK O IPU3HAHUM HENEUCTBUTEIBHBIM
Opaka, 3aKJIFOYEHHOIO C JIMIIOM, HE JJOCTUTIIUM OpadyHOro BO3pacTa, a TakKe C JIH-
1IOM, NMPU3HAHHBIM CYAOM HEIEECIOCOOHBIM, CyJ 00s3aH NMpPHUBJIEYb K YYaCTHIO B
JieJie OpraH ONEKU W MoINeyuTenscTBa. OpraH ONEKU M IONEYUTENBCTBA B COOTBET-
CTBUM C TPaXIAHCKUM 3aKOHOAATEeNbCTBOM (cT. 31, c1. 34 'K P®) ocymiectBisier
(GYHKIMM 110 3alIUTE MTPaB HEJIEECIIOCOOHBIX U HECOBEPIICHHOIETHUX JIULI.

HckoBasi 1aBHOCTh Ha UCKH O MPU3HAHUU Opaka HEJEHCTBUTEIHLHBIM HE pac-
npocTpansercsa cornacHo nmpaswiaM cT.9 CK P®, 3a uckirouenueM ciryvasi, Korjaa
OJIMH U3 BCTYMAIOLIUX B Opak CKPbLI OT JPYroro HaJM4he Yy HEro BEHEPUUYECKOTO
3a0oneBanus win BUY-undexunu. B Takoil cutyanum nNpUMEHSIIOTCS CPOKU UCKO-
BOW JABHOCTH, yCTaHOBJEHHbIE T.2CT.181 'K P® g npusHaHust OCIOpUMON Cae-
ku "HenectBuTenbHOU (1.4 ¢T.169 CK P®). To ecth TpeboBaHue 0 mpu3HAHUM Opa-
Ka HEJICHCTBUTENBHBIM B 3TOM CITydae MOKET ObITh 3asBJIEHO B CYJ B TEUEHHE rojia
CO JIHSI perucTparuu Opaka aub0 cO JHS, KOTjJa MCTEl y3HAlI WIH JODKEH ObLI
y3HaTh O JAaHHOM OOCTOSITEIILCTBE.

AKTOBas 3aMUCh O PETHCTPAIMU 3aKJIIOUEHUs Opaka Mpu MPU3HAHUU CYJIOM

18 Mocranosnenue Tnenyma Bepxosroro Cyna P® ot 5 HosOps 1998 r. Ne 15 (pen. ot 06.02.2007) «O npumeHeHun
CyZaMH 3aKOHO/IaTeJIbCTBA IIPU PACCMOTPEHHH JIeJI O pacTop keHun Opakay // CoOpanue 3akoHoaarenscta PD. 2003.
Ne 22. Cr. 2063.
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Opaka HelIeWCTBUTEIBHBIM J0JKHA OBITh aHHYJIMPOBAHA JI TOTO, YTOOBI IIeb Ta-
KOr0 IpHU3HaHUA ObLIa MOJHOCTBIO JTOCTUTHYTa. B CBSI3M € 3THM 3aKOHOM Ipeay-
CMOTpEHa 00sI3aHHOCTh CyJla CBOEBPEMEHHO OMOBEeCTUTH 00 3ToM oprad 3AI'Ca: B
TEYEHHE TPEX JTHEN CO IHSA BCTYIUICHUS B 3aKOHHYIO CHIIy PELICHUS CyJa O IPU3HA-
HUU Opaka HelIeUCTBUTEIbHBIM. BhINcka (MM KOMUS) U3 3TOTO PEIICHUS JOJDKHA
ObITh HANpaBlieHA CYJOM B OpraH 3arca Mo MeCTy roCyAapCTBEHHOW pEerucTpalvu
3aKJIIOYCHHS Opaka.

OT cropoB 0 Mpu3HaHUU Opaka HEJAEHCTBUTEIBHBIM CIEAYET OTINYATh CIIY-
Yyau OCHapuBaHUs MPaBUIBHOCTH aKTOBBIX 3alIMCEN O 3aKIIOYEHUH Opaka. ITo uMe-
€T MECTO, HallpuMep, IPU PETUCTPALIMH 3aKIIOUEHHs] Opaka OJTHUM JIMLOM Oe3 Be-
JI0Ma U COIJIacusl IPYyroro ¢ UCIOJIb30BAHUEM IOJJIOKHBIX JTOKYMEHTOB, IIPH OTCYT-
CTBUHU OJIHOTO W3 BCTYMAIOMIMX B Opak, XOTs U MOJABIIETO 3asBJIICHUE O PETUCTpa-
uu Opaka. [Ipu Takom 3akitoueHuu Opaka He CYIIECTBYET, a IPOU3BEIECHHAs aKTO-
Basl 3allMCh O €r0 3aKJIIOYCHUU AaHHYJIUPYETCS HAa OCHOBAHUM COOTBETCTBYIOLLETO
pemenus cya.

[Topsimok mpu3HaHUS Opaka HEACHUCTBUTENBHBIM TOJNBKO CcyneOHbI. Coxpa-
HEHHE MMEHHO CYyJIeOHOro TOpsiAKa IJis BCEX CliydaeB MpHU3HAHUS Opaka Henew-
CTBUTEJIbHBIM HAIIPaBJICHO HAa OOecleYeHHe MpaB M MHTEPECOB I'pa)<i1aH, COCTOS-
X B TAaKKX Opakax.

2.2 Cy0bekTbl, HMeWIIHe NMPaBo TpedoBaTh NMPU3HAHMA Opaka Hejeii-
CTBHUTEJIbHBIM

Kpyr nuu, umeromux npaBo TpeOoBaTh Mpu3HaHUS Opaka HENEWCTBUTEIb-
HbIM, omnpeneneH ctatbei 28 CK P® u 3aBucUT OT OCHOBaHUM NpU3HAHUS Opaka
HEJICWCTBUTEIBHBIM B KaXJ0M KOHKpeTHOM ciydae. [lo cpaBHeHuUIo co craThei 44
KoBC'®, B koTopoii npaBo TpeGoBaTh NMpU3HAHUA OpaKa HEAEHCTBUTEILHEIM IIPEIO-
CTaBJISIIOCH CyNpyram, JULAM, IpaBa KOTOPbIX HAPYLICHBI 3aKIOUYEHUEM JTAHHOTO
Opaka, opraHaM OIEKH M IOINEUUTENbCTBA, MPOKYypopy, CeMelHbIi KoJeKe cylie-

CTBEHHO YTOYHSIET M KOHKPETU3UPYET KPYT JIMI[, UMEIOUIMX MPaBO OOpaTUTHCSA B

19 Kogexkc o 6pake u cembe PCOCP or 30 urons 1969 r. (B pen. or 22 nexadps 1994 r.) / Benomoctn BepxoBHOro
Cosera PCDCP. 1969. Ne 32. ct. 1086.
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CyJl C ICKOM O TpW3HaHWUU Opaka HenehHcTBUTENbHBIM. [IpemocTaBienne 3aKOHOM
mpaBa KOHKPETHBIM JIMIIAaM TpeOOBaTh MpHU3HAHUS Opaka HEACHCTBUTEIHHBIM O0Y-
CJIOBJICHO UX MHTEpECAMM KaK JJUYHOIO Xapakrepa (Cynpyr, ObIBIIUN Cynpyr, HECO-
BEPIICHHOJETHUN CYINPYT, €r0 POAUTENIM WX JIUIA, UX 3aMEHSIOININE), TAKA BBITE-
KaTh U3 QYHKIMNA TOCYIapCTBEHHBIX W MHBIX OPraHoB (IIPOKYpPOpP, OpraH OMEKU U
MOMNEYUTENHCTBA). B yacTHOCTH, MOJTHOMOYMS MPOKYypopa 0OpaTUTHCS B CYJI C 3asiB-
JICHUEM B 3alllUTy MPaB U OXPaHSAEMbIX UHTEPECOB I'PaXKJaH, B TOM YHUCJE U CyIpy-
roB, MpaBa KOTOPBIX HapYIIEHBI 3aK/I0UeHHeM Opaka, 3aKperuieHsl B cT. 35 dene-
pansHOM 3aKoHe «O mpokyparype»® u cr. 41 I'pakJaHCKOM MPOLECCYaNTbHOM KO-
nexce Poccuiickoii ®enepanmu?l,

O moTHOMOYMH TIPOKYpOpa B JaHHOU cepe MOKHO IMPUBECTH MIPUMED U3 CY-
neoHoit npaktuku. Tak, Konctutyunonseii Cyn P® oTkazan B NpUHATUU K pac-
CMOTpEHHIO kKajo0wl rpaxkaannHa B.A. KoposeBa Ha HapyllieHHe ero KOHCTUTYIIH-
oHHBIX MpaB M. 1 ¢T. 28 CK P® u n. 4 c1. 27 ®3 PD «O npokypatype Poccuiickoi
deneparuny». B cBoeli kanobde rpaxaanud B.A. KoposieB HacTauBaeT Ha TOM, 4TO
nosioxkeHus 1. 1 c1.28 CK P® napymaroT npaBo KaKI0ro Ha CyJcOHYIO 3alllUTy,
KaK OHO 3akperuieHo B cT. 46 Konctutynum P®, NoCKONIbKY YCTAHOBJIEH MCUEPIIbI-
BAIOIIMKM TEpeUYEeHb JIMIl, KOTOPHIM MPEAOCTABICHO MPaBO TPeOOBATH MPU3HAHMS
Opaka HeJeHCTBUTEIBHBIM (B TOM unciie GuKTUBHOTO). [lo MHEHUIO 3asBuTeNs, O3
P® «O mpokyparype Poccuiickoit denepauuu» (. 4 ct. 27) npemycMaTpuBaeT
paBo, a He 00s13aHHOCTH MPOKYpPOpa MPEAbIBIATh UCK O IPU3HAHWU Opaka HeJeH-
CTBUTEJIbHBIM, TEM CAMBIM JIOMYCKAET OTKAa3 JIOKHOCTHBIX JIMI[ OPTraHOB MPOKypa-
Typbl OT OOpallleHusl B CYyJ, YTO HapyllaeT KOHCTUTYLIMOHHbBIC MTpaBa TpakKJIaH Ha
cynebnyro 3amuty. Konctutynuonnsiii Cyq PO B cBoeM NOCTaHOBIIGHUU YCTaHO-
BUJI, YTO MPABO Ha CyJCOHYIO 3allIMTy HE O3HAYAaeT BO3MOKHOCTH BHIOOpA Ipak/a-
HUHOM TI0O CBOEMY YCMOTPEHHIO JIFOOBIX CIIOCOOOB M MPOIIEAYpP CyAeOHOM 3aIuTHhI,
O0COOEHHOCTH KOTOPBIX MPUMEHHUTEIIBHO K OTACIBHBIM BUIAM CYIOMPOU3BOJICTBA U

KaTeropusM Jiell onpeaenstorcs, ucxoas u3z Koucruryuuu PO, penepanbHbiMu 3a-

2 Menepanbheblii 3akon ot 17.01.1992 Ne 2202-1 (B pen. ot 08.01.2019r.) «O npokyparype Poccuiickoii denepanun»
// Benomoctu Che3na HapoaHbIx aernytaTtoB PO u Bepxosaoro Cosera P®. 1992. No 8. Ct. 366.

2 I'paxxnanckuii iporeccyanbHbIi kKojeke Poccuiickoit @eaeparmu ot 14.11.2002 1. Ne 138-®3 (pen. ot 27.12.2018)
Il Cobpanue 3akoHomatenscTBa PO. 2002. Ne 46. Cr. 4532.
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KOHAMu22,

N3 conepxanus ctr. 28 CK PO cienyet, 4To ¢ HICKOM O IpU3HAHUU Opaka He-
JEUCTBUTEIBLHBIM MOTYT OOPAaTUTHCS TOJBKO JIMIIA, IPSIMO YKa3aHHbBIE B 3aKOHE.

B cootBeTcTBHM C OmMpeneIeHHBIMU OCHOBAaHUSIMU MPHU3HAHUS Opaka HelleH-
CTBUTEJIBHBIM KPYT JIUI, UMEIOIIMX MPaBO TPeOOBATH B CyA€OHOM MOPSIKE MpU3HA-
HUs Opaka HeIeUCTBUTEIbHBIM, BBITJISIUT TAKOBBIM:

1. Ecmu Opak 3aKkiIrO4eH ¢ JMIOM, HE JOCTUTIINM OpadyHOro Bo3pacta (B
cilydae, KOr/ia pa3pelleHrue opraHa MeCTHOTO CaMOYIPaBJICHHs HA CHIKEHUE Opad-
HOTO BO3pacTa OTCYTCTBYET), TO TPeOOBaTh MpU3HAHUS Opaka HeJeHCTBUTEIHHBIM
UMEIOT MPaBo:

— HECOBEPUICHHOJIETHUM CYIIPYT;

— €ro poAUTEIIH;

— OIEKYHBI WIH MONECUYUTEINH;

— YCBIHOBUTEIIH;

— OpraH ONEKH U MOMEUYNUTENIbCTBA;

— MPOKYPOP.

Opnako mocine JAOCTUXKEHUSI HECOBEPILIEHHOJIETHUM CYIPYroM BoO3pacTa BO-
CEMHAJIIIaTH JIET 3TO IPABO MPUHAJIEKHUT TOJIBKO €My, TOrIa KaK paHee TaKuM Ipa-
BOM Obu1 HazeneH u mpokypop (ct. 45 KobC). Jlumenne npu Takux 0OCTOATEIb-
CTBax MPOKYpOpa BO3MOXHOCTH OOpalIeHUs] ¢ UCKOM O MpHU3HAHUU Opaka Heaeu-
CTBUTEJIbHBIM OOYCIIOBJIEHO CTPEMJIEHUEM IMPEIOTBPATUTh HEOOOCHOBAHHOE BMeE-
IaTEIBCTBO T'OCYJIapCTBA B YACTHYIO KU3Hb, JIMYHYIO M CEMEHHYIO TailHy. OJTa
HOpPMa COOTBETCTBYET coaepxkanuto M. 1 cT. 23 Konctutyuun PO u naet BO3MOXK-
HOCTh CYNPYTY PEIIUTh BaXKHBIN JUIsi ce0s1 BOMPOC O MPOAOKECHUHN WU MpEeKpalle-
HUM CEMEWHBIX OTHOIIEHMI MOCIIE JOCTUKEHHS COBEPIICHHOIETHAZS,

2. Eciin Opak 3aKiIIoueH MpU OTCYTCTBUU JOOPOBOJIBHOTO COTJIACHSl OAHOIO

22 Onpenenenne Koncrurymmonnoro Cyna P® ot 22.01.2004 Ne 14-O «O6 oTKaze B IPUHATHM K PACCMOTPEHUIO Ka-
10661 rpakaannaa @.1.0. Ha HapylmeHHe ero KOHCTHTYIIMOHHBIX IpaB MyHKTOM 1 craTtbu 28 CeMelHHOro Kojekca
Poccuiickoit @enepanuu u nmyHktoM 4 cratbu 27 ®enepanbHoro 3akoHa «O mpoxyparype Poccuiickoit denepa-
LE»».

z Koncturynus Poccuiickoit ®eneparmu. [IpuHsita Ha BceHapoaHOM rojocoBanuu 12 nexabpst 1993 r. (pexd. ot
21.07.2014) // Cobpanue 3akonoaatensctBa PO. 2009. Ne 4. Cr. 445.
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U3 CYNpyroB Ha €ro 3aKjII0YeHHE B pe3yibTare oOMaHa, 3a0IyKACHHUS WU HEBO3-
MO>KHOCTH B CHJIy CBOETO COCTOSIHHSI B MOMEHT rOCYJapCTBEHHOM pernucTpanuu 3a-
KJIFOUEHHUs Opaka MOHMMAaTh 3HAUYEHUE CBOMX JIEUCTBUM U PYKOBOJIUTH UMH (TO €CTh
IpU HAIMYUH MTOPOKA BOJH MPH BCTYIUIEHUU B Opak), TO mMpaBo TpeOOBaTh MPHU3HA-
HUs Opaka HeJeHCTBUTENbHBIM UMEIOT TOJBKO CYIPYT, MpaBa KOTOPOrO HAPYIIEHBI
3aKJII0YeHUEM Opaka, U MMPOKypop.

Teopust u MpakTUKA OMPEACNIWIA, YTO B COOTBEeTCTBUU cO cT. 28 CK P®
HAJIMYHE TaKUX OOCTOSATENIBCTB, KaK MPUHYXIeHUE (HACHINE WU yrpo3a HACUIAEM
(U3NIECKOTO WM TICHXMUYECKOTO XapakTepa), oOMaH, 3a0iyXJICHUE WM HEBO3-
MO>KHOCTb B CHJLy CBOETO COCTOSTHUSI B MOMEHT TOCYAapCTBEHHOW pEerucTpanuu 3a-
KJIFOUEHUs Opaka MOHUMAaTh 3HAYEHHE CBOUX JCUCTBUN U PYKOBOAUTH WMH, SIBIIS-
I0TCSI OCHOBAHUSIMHU JUIsl PU3HAHUS Opaka HEeIEWCTBUTENIbHBIM IO MCKY MOTEPIEB-
LIETO WK IPOKYpPOpa, HO C COIVIACHs M B MHTEpecax noreprnesuiero. [ns yctaHos-
JEHUsT TOCIENHEro  OOCTOATENbCTBA  O0S3aTEIbHO  Ha3HAUEHUE  CyJeOHO-
NICUXUATPUYECKON (3aKIIFOUEHHE O HEBO3MOXKHOCTH JIMIIA TOHUMATh 3HaYEHUsl CBO-
UX JICUCTBUN U PYKOBOJUTH MMH) WA CYJI€OHO-TICUXOJIOTHUECKON (3aKIIOUEHUE O
CIIOCOOHOCTH JIMIA OLIEHUBATh IPOUCXOAAIIEE) SKCIEPTH32,

3. Ecnu Opak 3akitoueH ¢ HapymieHueM tpedosanuii ct. 14 CK PD, to ecth
BONPEKH YKa3aHHBIM B HEW MPENsATCTBUSAM, TO NMPaBO 0OPAaTUTHCS B €yl ¢ TpeOoBa-
HUEM O MpPU3HAHUU Opaka HeleWCTBUTEIbHBIM MTPEAOCTABIICHO:

— CyNpyTy, HE 3HaBILIEMY O HAJIMYUU MPENSATCTBUM K 3aKII0YEHHIO Opaka;

— CyNpyry MO OpeablIylleMy HEpacTOPrHyTOMY Opaxy;

— OIEKYHY HEIeecrOCOOHOro Cynpyra;

— IpyTUM JIMLIaM, TpaBa KOTOPBIX HAPYIICHbI 3aKJIIOUYEHHEM 3TOro Opaka
(HampuMmep, HaCJIeAHUKAM);

— OpraHy ONEKHU U MONEUYNTEIbCTBA;

— MPOKYpPODPY.

4. Ilpu 3akimoueHud PUKTUBHOrO Opaka mpaBo TpeOOBaTh MpHU3HAHUA Opaka

2 Hyxurammaa H. A. HenelicTBUTEILHOCTE Opaka: moHsATHE, OCHOBaHU U nocieacTBus // FOpuamaeckas Hayka
u npaktuka. 2018. T. 14, Ne 4. C. 34-45.
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HEJCUCTBUTEIHHBIM UMEIOT IPOKYPOP U CYNPYT, HE 3HABUINM O (UKTUBHOCTH Opaka
(mobpocosecTHBIN cynpyT). TakuM 00pa3om, B CUTyaluH, KOTia o0a cympyra 3ape-
TUCTpUpOBaIN Opak 0e3 HaMepeHHUs CO37aTh CEMbIO, OHM HE BIpaBe TpeOOBaTh B
CyZeOHOM TOpsiiKe MpHU3HaHHS Opaka HeAeWCTBUTEIbHBIM. B mro0oM ciydae He
MMeEeT IpaBa Ha NMPEIbsIBICHUE UCKA O MPU3HAHUY Opaka HeIeUCTBUTEIbHBIM JIUIIO,
BCTynuBIIEe B Opak 0e3 HaMepeHus co37aTh CEMbIO, TO €CTh BUHOBHOE B 3aKJIIOUe-
HUUW HEJCHCTBUTEIHLHOCTH Opaka.

5. IIpu COKpBITHM OJTHUM M3 JIHI], BCTYMAIOUIMX B Opak, BEHEPUUECKOM 00e3-
Hu win BUY-undexunn (n. 3 ct. 15 CK P®) npaBo TpeboBaTh npusHaHUs Opaka
HenecTeuTenbHbIM CK mpenocTaBigeT TOJBKO Cynpyry, npaBa KOTOpOro Hapylle-
uel. CornacHo 1. 4 ct. 169 CK? u cr. 181 I'K?® uck o npusHanuu O6paka HeleHCTBH-
TETBHBIM MOXET OBITh MPENbSBICH UM B TEUEHHWE OJHOTO TOJa W JHS, KOTJa OH
y3HaJI WM JIOJKEH ObUI y3HATh O COKPBITUM OT HEro 3a00JeBaHMs IPYTHMM CYIpY-
TOM.

Takum 00pa3om, B KaXJIOM KOHKPETHOM CITydae B 3aBUCHMOCTH OT OCHOBa-
HUIl Npu3HaHus Opaka HEACHCTBUTEIbHBIM ONpEAENseTCs JINLO, UMEIOLIEe MPaBo
npeabsaBUTh 00 3TOM UCK B cyd. Kpome Toro, kak ciieayer u3 coiep:kaHus CT. 28
CK, B mo0om ciyyae He MMeeT MpaBa TpeOOBaTh NMpHU3HAHUA Opaka HEIeWCTBU-
TEJbHBIM JIUI[0, BAHOBHOE B 3aKJIFOUEHUU HEICHCTBUTENHHOTO Opaka, TO eCcTh 3aBe-
JIOMO 3HaBlIe€e O HapylIeHUuu TpeOoBanuii 3akoHa (ct. 12-14 u n. 3 cr. 15 CK).

ITo nenam o npu3HaHUU Opaka HEJAEHCTBUTEIBHBIM CY/l B COOTBETCTBUU CO CT.
112 I'TIK o0s3aH CBOEBPEMEHHO M3BECTUTh O BPEMEHHU M MECTE CyAeOHOTO pa30u-
paTensCTBa HE TOJNBKO MCTIIA, O U OTBETYHMKA. HenmpuHaTHEe Cy0M Mep M0 yCTaHOB-
JICHUIO MECTOHAXO0KJIEHUSI OTBETYMKA U PACCMOTPEHHE Jiea B €r0 OTCYTCTBHE MO-
TYT SIBISITHCSI OCHOBAaHHMEM JJIsI OTMEHBI PEIICHHs Cy/a O MpU3HAHUHU Opaka Helei-
CTBUTEJIbHBIM.

2.3 O0cToATEBCTBA, yCTPAHSAIONINE HeleliCTBUTEILHOCTh Opaka

B Cemeitnom Konekce P® Takue 00CTOATENHCTBA HE KOHKPETU3MPOBAHBI.

%5 Cemeiinblii Konekc Poccuiickoit ®Oeneparun ot 25.12.1995r. Ne 223-®3 (B pen. ot 29.05.2019r.) // Cobpanue 3a-
konogareascTa PD. 1996. Ne 1. Cr. 16.

26 T'pakmanckuil kogeke Poccuiickoit @emepanun. Yacts 1 ot 30.11.1994r. Ne 51-®3 (B pen. or 03.08.2018r.) // Co-
Opanue 3akoHonarenbcTBa PO. 1994, Ne 32. Cr. 3301.
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DakTUYECKH YKa3aHbl YCIOBUS, IPU KOTOPBIX CyJ HAJIEJIEH IPAaBOM OTKa3aTh B YJ0-
BJICTBOPEHUH TpeOOBaHMs O MPU3HAHUU Opaka HEIACHCTBUTENBHBIM, WIH MPHU yKa-
3aHHBIX 00CTOSTEIBCTBAX HE MOXKET IIPU3HATH €r0 TaKOBBIM. Pe3ynbTaT paccmorpe-
HUS MCKAa B 3HAUUTEJIBHOW CTENEHW 3aBUCUT OT MHEHHUS CyJa U YOEIUTEIbHOCTH
MPEACTABICHHBIX JOKA3aTEIbCTB.

B cootBetrcTBUU CO CT. 29 «OOCTOATENHCTBA, YCTPAHSIONIME HEACHCTBUTENb-
HocTh Opaka» CK P® cyn moxer mpusHaTh Opak JEHCTBUTENBHBIM, TO €CTh, JIPY-
TUMU CJIOBaMH, OTKa3aTh B YJIOBJIETBOPEHUH HCKA, ECIIU:

— Ha JIEHb BCTYIUIEHUS B Opak OAWH U3 MapTepOB ObUI HECOBEPLIEHHOJIETHUM,
HO MpPU3HAHUE HEACHCTBUTEIBHBIM TAKOTO Opaka HapylIaeT €ro MHTEPECHhl WU OH
BO3paXKaeT MPOTUB ITOJAHHOIO HCKa,

— Ha JaTy pacCMOTPEHHs JieJla OTCYTCTBYIOT OOCTOSITENIbCTBA, KOTOPBIE CITy-
KWJIN MPENSATCTBUEM Ha ATy 3aKJII0OUEHUs Opaka ¥ MOCIYKUBIINE OCHOBAaHUEM JIJIs
MCKOBOT'O 3asiBJICHUS .

B nepBoM cinydae 3aKOHOM 3aIMINAIOTCS MTPAaBa HECOBEPUIEHHOJIETHETO JIALIA,
HO IPU 3TOM HYXHO JI0OKa3aTh, YTO TAKOE pELIEHUE HapyllaeT ero npasa. Eciau Ha
MOMEHT MOAAa4Yu UCKa OpayHblid BO3pACT JOCTUTHYT, CUTYallMsl CTAHOBUTCS HEOHO-
3HayHOU. CyJ MOXKET pacCMOTPETh 3TO, KaK 00CTOSITENILCTBA, YCTPAHSIIOIINE HEleH-
CTBUTEIHLHOCTH Opaka.

[IpensiTcTBUEM K Opaky cuuTaeTcs (PakT HaXOXAECHHUS OJTHOTO U3 MAPTHEPOB B
Ipyrom Opake Ha MoMeHT peructpaiuu. 1o 1996 roga Opak cuurancs npekpamieH-
HBIM, TOJIbKO €Clii pa3Boj Obul 3apeructpupoBaH B opraHax 3AI'C. JlocraTouHo
pacIpoOCTpaHEHa CUTYyalUsl, KOTAa pa3BOJ IMPOU3BOJAMIICA O CYILy, a CyIpyrd He
oOpallanuch 3a CBUJETEIILCTBOM O Pa3BOJIE WM OOPATUIIUCH YXKe MOCIe MPUHATHSA
HOBOro CeMelHOTo Kojekca. B cOOTBETCTBUU C €ro MoJIOKEHUsIMU, Opak, pacTopr-
HYTBII CyIOM, MpPEKpalaeTcsi ¢ JaThl BCTYIUICHHMS] B CHIIy CyJIe€OHOrO pEeLICHHUS.
[IpakTrKa MMOKa3bIBAET, YTO HEKOTOPBIE CY/bl CUUTAIOT, YTO B JAHHOM CIy4yae UMme-

IOT MECTO OOCTOSITENIbCTBA, YCTPAHSIONINE HEICUCTBUTEILHOCTh Opaka.

21 Cemeiinbiit kozexce Poccuiickoit ®eneparuu ot 25.12.1995r. Ne 223-®3 (8 pen. ot 29.05.2019r.) // Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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Cyn MOXeT OTKa3aTh B MCKE O MPU3HAHWUU HEJEHCTBUTEIHHBIM Opaka, 3a-
KITFOUEHHOTO C JIUIIOM, HE IOCTUTTIIMM OpavHOTO BO3pPACTa, €CIM 3TOr0 TPEOYIOT WH-
TEpEeChl HECOBEPILIEHHOJIETHETO CYNpyra, a TaKKe IPU OTCYTCTBUU €0 COTJIacus Ha
MpU3HaHUE Opaka HeACHCTBUTEIHHBIM.

Cya He MOKeT Mpu3HaTh Opak (PUKTUBHBIM, €CIIH JIUIIA, 3aPETUCTPUPOBABIINE
Takou Opak, 10 pacCMOTPEHUS Jieia Cy1oM (DAKTUUECKHU CO3/alId CEMBIO.

bpak He MOKeT OBITh MPU3HAH HEJCHCTBUTEIBLHBIM TOCIIE €T0 PACTOPIKEHUS,
32 UCKJIFOUEHUEM CIIy4aeB HAMYMUS MEXK]Y CyNpyramu 3anpeiieHHON 3aKOHOM CTe-
MIEHU POJACTBA JINOO COCTOSIHHSI OJTHOTO W3 CYNPYTOB B MOMEHT PETHCTpaluu Opaka
B IpyroM HepacTopruyrom 6pake (ct. 14 CK Pd)?%,

Takum o6pazom, Opak MOXET ObITH NMPU3HAH CYIOM JICUCTBUTEIIBHBIM IPU
YCIIOBHH, YTO K MOMEHTY PacCMOTPEHUS Jiesia O IPU3HAHUN Opaka HeJeHCTBUTEIb-
HBIM OTIIAJIK T€ OOCTOSITENHCTBA, KOTOPHIE B CHIIY 3aKOHA MPEMSITCTBOBAIM €T0 3a-
KIIFOUEHHUI0. Pedb uyieT o Takux o0CTOSTENbCTBAX, KAK JOCTH)KEHUE BCTYNUBIIIMMU B
Opak HECOBEPIICHHOJIETHUMHU JMIAaMU (WJIM OJAHUM M3 HUX) OpayHOro BO3pacTa,
MpU3HAHUE CYNpYyTa, paHee SIBIISABIIETOCS HENEeCIOCOOHBIM, JIeeCIIOCOOHBIM B pe-
3yJbTaTe BBI3JOPOBJICHUS, MPEKPAIICHUE MPEIbIIYIIET0 HEPACTOPTHYTOrO Opaka
BCJICZICTBUE CMEPTH CYIIpyra u T.II.

[Ipusnanue cymom Opaka, 3aKJIIOUYEHHOTO C HAPYIICHHEM YCTAHOBJICHHBIX 3a-
KOHOM YCJIOBHH WJIM BOTPEKH MPETyCMOTPEHHBIM 3aKOHOM IMPEMATCTBHIM, EH-
CTBUTEJIHHBIM HA3bIBAETCS B FOPUAMUYECKON JTUTEPATYPE O370POBJICHUEM (CaHAIIUEH )
Opaka. OgHaKko caHMpOBaHUE Opaka HEBO3MOXKHO MPH PACCMOTPEHHUH CYJIOM Jiejia O
MpU3HAHUM Opaka HEICWCTBUTEIBHBIM B CBSI3M C HAJIMYUEM MEXKIY CYMpyramu
OJIM3KOM CTETIeHN POJICTRBA.

BwmecTe ¢ TeM 3aKk0oH HE yCTaHABIMBAET 00S3aTEIHLHOCTH O3JI0POBJICHUS (ca-
HUPOBaHMS) Opaka CyJ0M, €ClTi 00CTOATENHCTBO, MPU HAJTUYHH KOTOPOTO 3aKITI0Ue-
Hue Opaka He JIOomycKajaoch, oTmano. O3mpopoBienne Opaka, cornacHo m. 1 ct. 29

CK, sto mpaBo, a He 00s3aHHOCTH cyaa. [[oaTOMy He HCKIIIOYeHa BO3MOXKHOCTh

28 Cemeiinpiit komexc Poccuiickoit ®@eneparuu ot 25.12.1995r. Ne 223-®3 (8 pen. ot 29.05.2019r.) / Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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pU3HaHUS Opaka HEACHCTBUTEIBHBIM U TIPH OTHAJACHUH OOCTOSITENIBCTB, MPEIST-
CTBOBABIIMX €ro 3akmrodeHuio. [lo muennio A. M. beasakoBoi, 3TO CBSI3aHO C TEM,
4TO OpaK He SBIAETCS IPakIaHCKO-TIPABOBOM CIEJIKOM, B CBSI3H C UEM B OTHOIICHHUU
HEr0 HE MOTYT MPUMEHSTHCS HOPMBI IPaXXJIaHCKOIO 3aKOHOAATEIhCTBA O MpPHU3HA-
HUH CIICIKU HeIeHCTBUTEIBHONZY,

OcoOble npaBuiia Mo CAaHUPOBAHUIO HEJACUCTBUTEIBHOTO OpaKa, 3aKI0YEHHO-
ro ¢ HECOBEPIIEHHONETHUM, npeaycMoTpens! 1. 2 cT. 29 CK. Cyny npenoctaBiieHO
paBO OTKAa3aTh B MCKE O MPU3HAHUU HEJCHCTBUTEIHHBIM Opaka, 3aKIIOYEHHOTO C
JUIIOM, HE JOCTUTIIMM OpadyHOro BO3pPACTa, €CIU 3TOro TPeOYIOT MHTEPEChl HECO-
BEPIIICHHOJIETHETO CyNpyra, Jake NPy HaJUYUM Ha MOMEHT PAacCMOTpPEHHS Jiefa
IPENATCTBYIONIETO IOPUANYECKOro (akTa (HecoBepIIEHHOIETHS cynpyra)

[Ipu »TOM MOTryT OBITH MPHUHSTHI BO BHUMaHUE Pa3lIMyHbIE OOCTOSATEIbCTBA
(OepeMeHHOCTh WIIM POXKICHUE HECOBEPIICHHOJIETHEN CYNpyroi peOeHKa, BIUsSHUE
Opaka Ha COCTOSIHHE 3JI0POBbS, & TaKK€ MOPAIBHO-TICUXOJOTHYECKOE COCTOSIHHE
HECOBEPILIEHHOJIETHETO CYNpyTa U T.I1.).

B ucke o mpu3HaHuU HEACUCTBUTENBHBIM Opaka, 3aKJIFOYEHHOTO C JIUIOM, HE
JOCTUTIIMM OpayHOTO BO3pACTa, MOXKET OBITh TAKXKE OTKA3aHO MPHU OTCYTCTBUU CO-
rJlacusi HECOBEPIIICHHOJIETHETO Cylpyra Ha Mpu3HaHUEe Opaka HeNEeWCTBUTEIbHBIM.
OTO yCclnoBUM SBISIETCS HOBBIM M 00Jie€ KOHKPETHBIM IO CPaBHEHUIO C pefaKiuen
cT. 45 KobC, npenycmarpuBaBiieil B KaueCcTBE 00ILIEro MpaBuiia MPU pacCMOTPEHUH
MOJOOHBIX JIeNT Y4YeT WHTEPECOB CYIpyra, BCTYMHUBILIETO B OpakK 0 JIOCTHKEHUS
OpayHOro Bo3pacra.

Cemeitnbiil kogekc B oriimurie oT KobC He comepkuT mpsiMoro ykaszaHus O
TOM, C KaKOTO MOMEHTa Opak, 3aKJIFOUCHHBIN ¢ HApYIICHUEM YCTaHOBJICHHBIX 3aKO-
HOM YCJIOBUH, MPU3HAETCS CYJOM, UMEIOIIUM HOPUAUYECKYIO CHIIY, T.C. IEUCTBU-
TeNbHBIM. B nuteparype no cemMeiiHoMy MpaBy HET €IMHOTO MHEHUS [0 3TOMY BO-
npocy. Tak, . M. Ky3neroBa canraer, 94To, UCX0/Is1 U3 OYKBAIILHOTO TOJIKOBAHUS TI.

1 ct. 29 CK 6pak npu3HaeTcs A1eMCTBUTENbHBIM C MOMEHTA €r0 3aKI0YEHUs, 3a UC-

2 Bensxoa A.M. HenelicTBuTensHOCTh Opaka // ConuanucTudeckas 3akoHHocTh. 1971, Ne 6. C. 19.
30 Cemeiinblii konekc Poccuiickoit ®Oeneparun ot 25.12.1995r. Ne 223-®3 (B pen. ot 29.05.2019r.) // Cobpanue 3a-
konogareascTBa PD. 1996. Ne 1. Cr. 16.
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KIIIOYEHHEM Cllydasi, Korjaa Opak ObUT 3aKJIIOUEH C JIULIOM, COCTOSIIIIMM B APYTOM 3a-
pPErucTpUpPOBAaHHOM Opake (3TOT Opak MOXKET OBITh MPU3HAH JEHCTBUTEIBHBIM C
MOMEHTA MPEeKPaIIeHus peabIIyIero opaxa)sl,

M. B. AHTOKOJBCKAs MOJIAraeT, 4To CyJ NPHU HAJIWYUU MPABOBOCCTAHABIIMBA-
IoUMX (aKTOB BIPABE BBIHECTU PEUIEHHE O JAEHCTBUTEIBLHOCTU Opaka, HO TOJBKO C
MOMEHTa, KOrja 0OCTOSTENbCTBA, MPEMATCTBYIOIINE €r0 3aKIYEHHIO, NIEPECTaIu
cyniecTBOBaTh>2. Hanbosee mpueMIeMoli ¢ TOYKH 3pEHHSI OCHOBHBIX HA4ajl CeMeii-
HOTO 3aKOHOZATeNbCTBa siBisercs nosuuusa M. M. Ky3Henooi.

Cya He MOXeT MpU3HaTh Opak HEJECHCTBUTEIBHBIM IO OCHOBAaHUIO €0 (PUK-
TUBHOCTH, €CIIU JIMA, BCTYNUBIIME B (DMKTUBHBIN Opak, (paKTUUECKU CO3[aIu ce-
MBIO JIO paCCMOTPEHUS Jieia Cy1oM (T.€. MeXa1y CTOPOHAMHU, HECMOTpPS Ha NIEpPBOHA-
YyalbHbIE HAMEPEHMs], CIOXKUIUCH CYNpPY>KECKHE OTHolleHud). [oka3aTenbcTBamMu
CO3/IaHUSl CEMbH SABIIIIOTCS TaKue OOCTOSATENbCTBA, KAK COBMECTHOE MPOKUBAHUE U
BEJICHUE OO0IIero Xo3sAHcTBa, OOUIMI OIOJKET, pacXoJOBaHHUE OOIIMX CPEACTB Ha
NpUOOpPETEHNE PA3JIMYHOTO HMMYIIECTBA, B3aMMHas MOJJEp:KKa M 3a00Ta Apyr o
Ipyre, poxaeHue obmero pebeHka Uil COBMECTHOE BOCIUTaHHE peOeHKa Jpyroro
CyIlpyra OoT Npeablayiero opaka u T.11.

Cyn, u3yuuB Bce OOCTOATEILCTBA JI€JIa M OILCHUB MMEIOIMECs J10Ka3aTesb-
CTBa, JIeJaeT BbIBOJ O (PUKTUBHOCTH Opaka WK O €ro JeHCTBUTEeNbHOCTH. [IprnuemM B
otnuuue oT 1. 1, 2 ct. 29 CK (1o KOTophIM CyA BOpaBe, HO HE 00s13aH CAHUPOBATH
Opak) CyJ He BIpaBe BBIHECTU PELICHHE O HEJEHCTBUTEIILHOCTH Opaka 1o OCHOBa-
HUIO €ro (PMKTUBHOCTH, €clid OyeT YCTaHOBJIEH (PaKT CO3IaHMS CEMbU IO PACCMOT-
peHus iena CyJ0oM JIMIaMU, 3apErUCTPUPOBABIIMMU Takoi Opak. OqHaKo, eciu cy-
IPYKECKHE OTHOILICHUS MEXKIY YKa3aHHbIMM JIMIAMHU BO3HUKIIN YK€ MOCIIE NIPUHS-
TUS CYJOM pELIEHUsl O MPU3HAHUU Opaka HeJEHCTBUTEIbHBIM, OCHOBAHUW IS Tie-
pecMoTpa cy1e0HOTO pelieHus He Oy IeT.

[Ipu paccMoTpeHnu e moJ00HOM KaTeropuu CyA AODKEH TIIATENbHO pa3o-

Opatbcsi B (haKTUYECKUX OOCTOATENIBCTBAX U OOBEKTHUBHO OIEHUTHh BCE COOpaHHBIC

31 Kysunenosa U.M. Cemeiinoe npaso. M.: IOpucts, 1999. C. 74.
32 Anrokonsckas M.B. Cemeitnoe mpaso. M.: FOpucts, 2015. C. 47.

34



JI0Ka3aTesIbcTBa. B HEKOTOPBIX CUTyalMsX (MPU 3HAYUTENBHON pa3HULE B BO3pAcTe
MEXKy CynpyraMu, MojJjaep>KaHuu UMH CYNPYKECKUX OTHOLICHUW Ha MPOTSHKECHUU
HEIPOJIOJKUTEILHOTO BPEMEHHU, HATMYUK SIBHO BBIPAKEHHOW MMYIIIECTBEHHOW 3a-
MHTEPECOBAaHHOCTU OJIHOM M3 CTOPOH B Opake W T.N.) BBIBOA cyAa O (HaKTHUYECKOM
CO3JaHUM CEeMbHU TpeOyeT apryMEHTHPOBAHHOTO OOOCHOBAHUS MCXOJA U3 HCCIIEIO-
BaHHBIX B CYJI€OHOM 3aceIaHUH JI0Ka3aTeNIbCTB.

Bmecte ¢ TeM Kakux-au0O OTIMYUTENBHBIX NMPU3HAKOB, OECCIIOPHO CBH/IE-
TEJIBCTBYIOUUX O (PAKTUYECKOM CO3JaHMHM CEMbHM MpPH 3aKIIOYEHUU (UKTHUBHOTO
Opaka, B HAy4HOU JuTepaType u nocraHorieHusx [Inenyma Bepxosaoro Cyna PO
HE MPUBOAUTCS. B KaXA0M KOHKPETHOM Cily4ae BOIPOC 00 3TOM JOJKEH PelIaThCs
CYJIOM Ha OCHOBE BCECTOPOHHETO UCCIIEIOBAaHUSI OOCTOATEILCTB JIEa.

He uckitouena cutyanus, 4To Mpy BHEIIHE CXOAHBIX OOCTOSITENBCTBAX CYA0OM
M0 Pa3IUYHBIM JIeJlaM MOJKET OBbITh NMPUHATO pEUICHUE O NMPU3HAHUM Opaka Kak
(UKTUBHBIM, TaK U JCUCTBUTEIBHBIM, B 3aBUCUMOCTH OT OLIEHKH UMEIOLIUXCS JI0Ka-
3aTeNbCTB, CBUAECTEIBCTBYIOMIMX O (PAKTHUECKUX OTHOIICHUSX, CIIOKUBUINXCS
MEXy Cynpyramu B Opake.

HNHTepecHbIM MpUMEPOM U3 NMPAKTUKU MOKHO MPUBECTU PEIICHUE, BHIHECEH-
Hoe 9 Hos0pst 2016 1. OpyH3EeHCKUM palloHHBIM cynoM T. BrnaguBocTtoka IIpumop-
CKOT'0 Kpasi, B KOTOPOM CYJ OIPEAEIIII, YTO APTYMEHTHI UCTIIA O TOM, YTO OTBETYHU-
11a HAMEpEeBaJach yJIy4IlIUTh CBOU KUIUIIHBIE YCIOBHS, HE MOTYT CUATATHCS COCTO-
arenbHbIMU. Cy/l yKa3ai Ha TO, UTO YJAYUIIEHUE KUIUIIHBIX WA ObITOBBIX YCIOBUN
B Opake SIBJISIETCS €CTECTBEHHBIM IMOBEJIEHUEM CYIPYroB, TaK, Kak MpPaBUIO, BCTY-
MUBIIKME B OpaK Cynpyru, MBITAIOTCS HE TOJBKO YJIYUIIUTh CBOU JKUIIUIIHBIE YCJIO-
BUSI, HO TaK K€ U B II€JIOM MOBBICUTH CBOE OJarococTosiHue. Tak Kak B yKa3aHHOM
nesie T0Ka3aTeabCTB (DMKTUBHOCTH Opaka CyJy He ObLIO MPEeACTaBJICEHO, TO B yJ0-
BIIETBOPEHHMH UCKOBBIX TPEOOBAHMUI HCTILy OBLIO OTKa3aHO>>,

bpak He MoxeT ObITh MpU3HAH HEJACHCTBUTEIBHBIM MOCIE €r0 PACTOPKEHUS

(kak B cy/1eOHOM NOpsIIKE, TAK U B OPraHax 3arca), 3a UCKJIFOUEHUEM JIBYX CIIy4aes:

3 Perenne ®pyHseHckoro paiioHHoOro cyza r. Bnagusocroka ITpumopckoro kpas ot 09 Hosbps 2016 r. no aemy Ne
2—7816/2016. [DaextponHsiit pecypc] URL: https://sudact.ru (gata o6pamenus 12.04.2019).
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— HaJIMYUE MEXAY CyNpyraMH 3alpelieHHOW 3aKOHOM CTEIIEHH POJICTBA;

— COCTOSIHME OJHOrO M3 CYNPYroB B MOMEHT PETUCTpallMH Opaka B JPYroM
HE PaCTOPTHYTOM Opake.

DTO 03HAYAET, YTO €CIIU CYJIOM BBIHECEHO PELICHUE O PACTOPKEHUHU Opaka, TO
UCK O MIPU3HAHHUM 3TOT0 Opaka HEJECHCTBUTEIbHBIM MOJIEKUT PACCMOTPEHUIO JIUIIIb
IpyU OTMEHE YKAa3aHHOTO pPEIIeHUs, MOCKOJIbKY, MPUHUMAsL €ro, CyJ UCXOIUJ U3
dakta aeiicTBUTENBLHOCTH Opaka. PakThl U MPABOOTHOIICHHUS, YCTAaHOBJICHHbIC Ta-
KHM PELICHUEM, HE MOTYT OBITh OCIIOPEHBI TEMH K€ CTOPOHAMU B JIPYTrOM MpOLEC-
ce.

B Tex cnyuasix, korga Opak pactopruyT B opraHax 3AI'Ca, a Bnocnenctsuu
YIPAaBOMOYEHHBIM JIULIOM MPEAbIBICHBI TPeOOBaHUS 00 aHHYJMPOBAHUU 3aUCH O
pacTop>keHun Opaka M IpU3HAHUM €r0 HEJNEHCTBUTENIBHBIM, CY]l BIPAaBE PacCMOT-
pETh 3TH TPEOOBaHUS B OJTHOM IIPOU3BOJICTBE.

Ecnu oTBeTUMK pacrosiaraeT CBEJCHHUSIMH, OMPOBEPTAIOLUIMMH YTBEPKIACHHUS
UCTIIa, TO OH UMEET MpaBo MOJIaTh BO3paXXEHHE HA UCK O NMPU3HAHUU Opaka Henew-
CTBUTEIBHBIM. DTO MPOUCXOJUT B CIy4asix, KOTrJa ucren o0jJagaeT TOIbKO YaCThIO
uHpOpMaIlMU, U B COCTOSTHUM OOWABI MOJAET MCK, WJIM JEHCTBUTENBLHO HE 3HAET
BCEX OOCTOSTENBCTB, KOTOPHIE MOIJM MU3MEHHUTHCS, WM OOCTOSITEIbCTBA U3MEHU-
JHCh:

— Opak OJHOTO W3 CYNpPYroB Ha MOMEHT 3aKJIIOYEHHs] HOBOro Opaka Mor
CTaTh PACTOPTHYTHIM WIIA MPEKPALICHHBIM;

— 3apasuBiuiics BUY-undexuueld miam BeHEpUUECKOW OOJIE3HBIO CYNPYT
MOT HE 3HaTh O CBOEM COCTOSIHUM B MOMEHT 3aKJIIOUEHUS COH034;

— JIOCTHXEHHE OpayHOro BO3pacTa paHee HECOBEPIICHHOJIETHUM CYIIPYTOM.

Cya He MOKeT IpHu3HaTh OpaK HEACHUCTBUTENbHBIM, €CIIH:

— TpeACTaBleHbl JO0Ka3aTeNbCTBA TOrO, YTO HAa JI€Hb PACCMOTPEHHUsS HCKa,
napTHEPHI HAXOAATCS B (PAaKTUYECKUX CEMEWHBIX OTHOIICHHUSAX, a 3asBUTENb TpeOyeT
npu3HaHus Opaka (UKTUBHBIM;

— ObIBIIUH Cynpyr TpeOyeT Mpu3HaHUS HEACHCTBUTEIBHBIM OpaKa, KOTOPBIMA
y>K€ pacCTOPrHYT.
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He cymectByeT OeccropHbIX [0Ka3aTeabCTB TOrO, UMEIOT JIK MECTO (aKTu-
YECKHE CEeMEiHble OTHOUIEHHWS. Bce 3aBHCUT OT CyOBEKTHBHOW HHTEpIIPETALUU
uMeromuxcst ¢aktoB. Yacto B KadyecTBE TaKUX OOCTOSATEILCTB paccMaTpUBACTCS
pokIeHne 001ero pedeHka, COBMECTHBIE TPHOOPETCHHS WIIH BJIOXKEHUS B OOIIYIO
COOCTBEHHOCTb. XOTsI BCE NIEPEUMCICHHBIE 00CTOATENHCTBA BO3MOKHBI M BHE Opaka.

Pa3Boj u npekpailieHue ceMeHbIX OTHOIICHU B OOIIEM cllydyae paccMaTpu-
BAIOTCA KaK OOCTOATENBCTBA, YCTPAHSIIONINE HENeHCTBUTEIBHOCTE Opaka. Bompoc o
€ro HeIECWCTBUTEIIbHOCTU B TaKOM CJIy4ae pacCMaTpUBAETCs OJIHOBPEMEHHO C HC-
KOM 10 OTMEHE PEUIEHUSI O €r0 pacTOP’KEHUHU, ECIIM Pa3BOJ] OCYIIECTBIIICA IO CY-
ny. Ecnu on nmpoBoauiicst B opranax 3AI'C ¢ uckoM 00 aHHYJIMPOBaHUU 3alMCU O
pasBoJe.

Ho 3akoHOM npenycMoTpeHbl UcKitoueHus. [IpaBuiio He MpUMEHSETCA K CITy-
qasM, KOI/la OCHOBAHUEM JUIsl MCKA SIBJIAFOTCS POJCTBEHHBIE OTHOILIEHUS CYIPYIOB
WK (akT HAXOXACHUS OJHOTO M3 HUX B JApyroM Opake. B cioyuyae KpoBHBIX poj-
CTBEHHBIX OTHOIICHHWW CUTyallus OJHO3HA4YHA, a BOT KOrJa peub HJAET 00 YCHIHOB-
JIEHHBIX POJCTBEHHHKAX — HE BIOJIHE. Beap pemieHue 00 yCHIHOBICHUHU MOXKET
ObITh OTMEHEHO. B KaXoM ciydae Cya caMOCTOATENbHO OMNpEeNessieT opuanye-
CKYI0 3HAUMMOCTb TOT'O WJIM UHOTO OOCTOSATENbCTBA.

Taxum o0pa3om, B 3aKJIFOUEHUH BTOPOM TIJIaBbl MOXKHO CJEJIaTh CIENYIOLINe
BbIBO/IbI. C TpeOOBaHUEM B Cy/ O MPU3HAHUU Opaka HEJEHCTBUTEIbHBIM MOTYT 00-
paTUThCs NMLA, KPYyr KOTOphIX ompenenieH B cT. 28 CK. bpak npusHaercs Heleu-
CTBUTEJBHBIM CO JHS €ro rocyaapcTBeHHor peructpauuu B opranax 3AI'C. Ha oc-
HOBaHUU pEUICHUs cya O MPU3HAHUM Opaka HelIeWCTBUTENIbHBIM 3aIIMCh aKTa O 3a-
KIIIOYEHUH Opaka aHHYJIHpYyeTcs. Y JIUI, COCTOSIBIIMX B TAaKOM Opake, yTpauyuBaroT-
Ccsl IpaBa U 00A3aHHOCTH CYIIPYTOB, 332 UCKIIIOUEHHUEM CITy4aeB, MPEIyCMOTPEHHBIX B
LEJISIX 3allUThI MpaB JOOPOCOBECTHOIO CyIpyra U JeTei, poxkaeHHbIX B Opake. [Ipu
IPUHATUU UCKOBOIO 3asIBJICHUS CY/bsl BBISICHSET, IO KAKOMY OCHOBaHHIO OCIIapUBa-
eTcst JercTBUTeNnbHOCTh Opaka (1. 1 ct. 27 CK) 1 OTHOCUTCS JIM UCTEl K KaTeropuu
JIMLI, KOTOpBbIE BIpaBe BO30YKaTh BOMPOC O MPU3HAHUM Opaka HeleHCTBUTEIbHBIM

I10 3TOMY OCHOBAHHIO.

37



Hannume Takux oOCTOSTENHCTB, KaK MPHUHYXKIACHUE, OOMaH, 3a0yKIeHue
WJIM HEBO3MOKHOCTB B CHJIy CBOETO COCTOSIHHSI B MOMEHT PErUCTPALMU 3aKIIOUYCHUS
Opaka MOHMMAaTh 3HAYEHUE CBOMX JICHCTBUHN U PYKOBOJUTH UMM, SIBIISIOTCA OCHOBA-
HUSIMU JJIs IPU3HAHUS Opaka HeJEHCTBUTEIBHBIM 110 MCKY MOTEPIIEBIIETO WM MPO-
Kypopa, HO C COIVIACHsI U B MHTEpecax IOTEPIIEBIIEro. B 3akoHOIATENBCTBE MIPSIMO
HE YpEeTryJUpOBaH BOIPOC O TOM, BIMSET JIU Ha JEHCTBUTEIBHOCTh Opaka ICcuxuye-
CKO€ 3JI0POBBE JHIA, KOTOPOE OKA3aJOCh B HEHOPMAJIbHOM COCTOSIHUM B MOMEHT
3aKJIIOUEHUsl Opaka IOJ BIMSHHUEM CIUPTHBIX HAIUTKOB WM HAPKOTHYECKHUX Be-
IIECTB.

OOmaH U 3a01yXJIeHUE TOJKHBI UMETh CYIIECTBEHHOE 3HAaYEHUE IS 3aKITI0-
yeHHOro Opaka. K Takum 00cTosTeIbCTBaM CIIEyeT OTHECTU: UMYIIECTBEHHOE I10-
JI0’KEHUE, COCTOSIHUE 3/10POBbS, COUUAIBHBINA CTATYC.

[lon coMHEeHHE AEWCTBUTEIBHOCTh Opaka MOKET MOCTABUTh HAJIWYHE MpU-
Hy)kaeHus. OcropuTh Opak 1o (akTy NPUHYKIEHUS CII0KHO, ITOCKOJIBKY IO UCTe-
YEHUU BPEMEHU HEBO3MOXXHO YCTAaHOBUTH UMEBIIHE MECTO (PU3MUECKOE U MICUXUYE-
CKO€ BO3JIEHCTBHUE, €CTIM OHU HE ObLIN CBOEBPEMEHHO 00ECTICUEHBI.

B cooTBeTcTBUM O CT. 29 Ccya MOXKET NPU3HATH Opak ACHCTBUTEIBHBIM, €CIIN
K MOMEHTY PacCMOTPEHUS Jiea O MpU3HAHUN Opaka HeJCHCTBUTENbHBIM OTIAIHN TE
00CTOATENBCTBA, KOTOPHIE B CUITY 3aKOHA MPEMSATCTBOBAIIMN €T0 3aKII0UYECHHUIO.

OT cropoB 0 MpU3HAHUM Opaka HEACHCTBUTENBHBIM CIIEIYET OTJINYATh CIIY-
Yyay OCrapuBaHMsI MPABUILHOCTH aKTOBBIX 3allMCEN O 3aKJII0UEeHUHU Opaka. DTO nMe-
€T MECTO MPHU PErUCTPaLMU 3aKII0UEeHHs] Opaka OJJHUM JIMLIOM Oe3 BeloMa U corja-
CHs IPYTOro ¢ UCHOJIb30BAHUEM IMOJJIOKHBIX JOKYMEHTOB, IPU OTCYTCTBUH OJTHOTO
U3 BCTYMAONUX B Opak, XOTS U MOJABLIETO 3asBJICHUE O peructpauuu Opaxa. [Ipu
TaKOM 3aKJIOUYEHUU Opaka He CYHIECTBYET, aKTOBAs 3alKCh O €ro 3aKJIIOYEHUN aH-

HYJIMPYCTCA Ha OCHOBAHUHN COOTBCTCTBYHOLICTO PCIICHUS CY/IA.
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3 OCHOBAHHMA U TIOCJEJCTBUS ITPU3HAHUS BPAKA HEJEN-
CTBUTEJIbHBIM

3.1 HapyumieHnue ycj0BHMi 3aK/JII09eHUA Opaka

[To poccmiickoMy 3aKOHOIATENBCTBY Opak MpeacTaBisieT co00i T0OpPOBOIIb-
HBI COI03 MEXAY MYKUYMHOW M KEHIIMHOM, 3apETHCTPUPOBAHHBIA HAIUICKAILIMM
00pa3oM B COOTBETCTBYIOIIMX TOCYJapCTBEHHBIX OpraHax (TeppUTOpHAIBHBIE Op-
raHbl 3allUCH aKTOB TPa)KIaHCKOTO COCTOSIHUSI WJIM WHBIE OPraHbl, HAJICJICHHbIC
TIOJTHOMOYHMSMH 110 PETMCTPAllM Opaka, HanpuMep, KOHCYJIbCKUE YUpesKIeHUs ).
Bbpak 3akitouaercs ¢ 1ENbI0 CO3JaHUSI CEMbU, HA MPHUHIMMIAX JOOPOBOJIBHOCTH U
MOJTHOTO PaBHOMIPABUS MEXIY CYIPYTraMH.

Cemetinbiii kogekc Poccuiickoit denepanuu BeIIEISCT Cleayrone o0s3a-
TeJIbHBIC YCJIIOBUS JUIS 3aKII0UEHUs Opaka.

1. J1oOGpOBOJBHOCTH CTOPOH — CBOOOJHO H3BSABISIEMOE Corjacue Ha Opak
000MX JIUII, KEJIAIOIIUX coueTaTtbcs OpakoM. JJOOpPOBOJIBLHOCTH BCTYIUICHUS B Opak
O03HAYAaEeT OCO3HAHHOE U BOJIEBOE PEHICHHE O CO3JaHHHU CEMbH, HE JOIYCKAETCs 3a-
KJItfoueHue Opaka ¢ JUIOM, HE CIIOCOOHBIM OCO3HABAaTh CBOW JICUCTBUS, MOHUMATh
UX ¥ PYKOBOJUTh UMHU (BpEMEHHAs WJIM MOJIHAs HeAeecnocoOHOCTh inlia). bpak, 3a-
KJIIOUECHHBIN C JUIIOM, HE OTJAIOIINM ceOe OTYET B CBOMX JICHCTBHUAX, MOXKET OBITh
MpU3HAH HEACHCTBUTEIBHBIM B YCTAHOBJIEHHOM 3aKOHOM mopsake. CuTyanuu 3a-
KJIFOUCHUsI Opaka C HapyIIEHHWEM YCJIOBHUS O JOOPOBOJIBLHOCTH MOTYT BO3HUKHYTH,
HaIMpUMep, B ClIydae HAXOXKICHUS JIMIa B COCTOSTHUU OMbSHEHUS (HAPKOTHYECKOTO,
QJIKOTOJIBHOTO, TOKCHYECKOT0) B MOMEHT PETUCTpali Opaka, a Takxke B cliydae
MICUXWYECKOT0 3a00JieBaHUs, KOTOPOE HE IMO3BOJISET JIMIY PYKOBOAUTH CBOUMU
JIEUCTBUSIMU. Y CIIOBUE OCO3HAHUS CBOMX JEWCTBUM OTAEIBLHO MPOMHUCAHO B CT. 14
CemeitHoro kozgekca P®, rae roBopuTcss 0 TOM, 4YTO JIMIIO0, BCTymHaroliiee B Opak
JIOJDKHO OBITh TOJHOCTHIO JIEECTIOCOOHBIM, a B CIIydae MPU3HAHHS €r0 HENeeCIo-
COOHBIM BCJIEICTBUE IMCUXUYECKOTO 3a00€BaHus1, Opak HE MOXKET OBITh 3aKJIOUYEH.

[Ipu sTOM, HEemeecroCOOHOCTh JIMIA JOJDKHA OBITh YCTAHOBJIEHA JI0 3aKJIIOUCHUS

3 Menepanbublii 3akon ot 15.11.1997r. Ne 143-®3 (B pen. ot 27.12.2018r.) «O6 aKTax rpaXaaHcKOro COCTOSHUS //
Poccuiickas razera. 1997. Ne 224.
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Opaka, eciiv e 3TO CIYYUIIOCh MOCE 3aKIIoUeHus Opaka (TO €CTh, TUI0 HA MOMEHT
3aKJIIOUEHUsT ObUIO J1IeeCIOCOOHBIM M PYKOBOIMIIO CBOMMU JIEHCTBUSMU), TaKO€ 00-
CTOSITEJIbCTBO HE MOKET ObITh MPUUMHOMN MPU3HAHMS HEACHCTBUTEIBLHOCTH Opaka, a
Opak MOXKET OBITh PACTOPTHYT MO MHUIIMATUBE JIPYTrOro Cynpyra.

2. Jloctmxenue OpayHOro Bo3pacra — Mo OOIIMM IpaBUiaM POCCUHCKOTO 3a-
KOHO/IaTeJIbCTBA C BOCEMHAJIIIATH JIET, OJHAKO JaHHBIM BO3PACT MOXKET ObITh CHU-
YKEH B YCTAHOBJICHHBIX 3aKOHOM CITy4dasx J0 IECTHAIUATH JET WA BO3pacTa, CaMo-
CTOSITEJILHO ompenensieMoro cyobektamu Poccuiickoit denepannu (HIKHUN TTOpOT
He omnpezeneH). CeMelinblil konekc PO npegycMaTpuBaeT BO3MOKHOCTh CHHKEHHUS
OpauHoro Bo3pacta 70 16 jer B ciaydasix 0EpeMEHHOCTH, POXKICHUSI peOeHKa, TIpu-
3bIB MYXYHHBI Ha BOCHHYIO CITY>KOY, MPEJACTOSIINA OTHE3/] B JUIUTEIbHYIO KOMaH-
JUPOBKY OJHOTO M3 BCTYMAIOIIMX B Opak, a Takke, B psije clydaeB, Haauuue (ax-
TUYECKUX OpauHbIX OTHOIICHWH, €CJIM BCTYIUICHHWE B Opak MpHU3HaeTcs 00s3aTelb-
HbIM. Tak, Hampumep, YroJOBHOE 3aKOHOJIATENIbCTBO MPEAyCMaTPUBAET OTBET-
CTBEHHOCTbh COBEPILECHHOJETHETO JMIIA 32 BCTYIJIEHUE B MOJOBYIO CBA3b C JIHUIOM,
HE JOCTUTIINM IIECTHAIUATUIETHETO BO3pACTa, OJJHAKO 3aKOHOJIaTelb MpPeycMaTt-
pUBaeT OCBOOOXKJEHUE OT TAKOW OTBETCTBEHHOCTH B Cllyyae 3aKJIIOUEHHUs Opaka
MEXKy TAKUMH JuliaMu (B cootBeTcTBUM ¢ [Ipumedannem 1 k ct. 134 YronoBHoro
komekca PO®). Heo6X0auMO OTMETHTh, YTO BCTYILIEHHE B OpPaK HECOBEPILECHHO-
JIETHETO JIMIa BJIE€YeT 3a cOOOM HACTYIUJIEHUE MOJHOM J1€eCOCOOHOCTH TaKOro JIu-
11a, KOTOpasi COXpaHsIETCs axe MPHU MOCIEAYIONMIEM PacTOPKEHUU Opaka 0 TOCTH-
YKE€HHUsI Bo3pacrta B 18 ner.

3. Cobmronenue ¢GopMbI perUCTpali Opaka B COOTBETCTBYIOIIUX OpraHax.
Cpenn HacelleHHsS IIHUPOKO PACIPOCTPAHEHO 3a0IyKICHHUE OTHOCUTEIHHO Tak
Ha3bIBAEMOI'0 «TpakgaHCKoro Opakay. 1o 3akoHy, rpaklaHCKHil Opak Kak pas siB-
JsieTcss OUIMATIBLHO 3apETUCTPUPOBAHHBIM OPaKOM B COOTBETCTBYIOIIUX OpraHax
3AT'C, B 3TOM €ro OTIWYHE OT JYXOBHOTO, «IIEPKOBHOTO» Opaka, TO €CTh, OCBS-

IIEHHOTO B IIepKBHU (BeHUaHue). OqHaKO, HECTICIUAIUCTHI B FOPUCIIPYACHIIUN CUH-

% Vronosusrii koaexe Poccuniickoit ®eneparuu ot 13.06.1996 Ne 63-03 (8 pea. ot 23.04.2019) // Poccuiickas rasera.
2001. Ne 211-212.

40



TAIOT TpaXXAaHCKUI Opak (popmoil Opaka mpu OTCYTCTBUHU T'OCYJAapPCTBEHHON peru-
CTpalMH. 3aKOH K€ Ha3bIBAE€T TAKOM BHUJ COI03a «COXHUTEIBCTBOM», KOTOPOE, B OT-
Jau4dre oT OQUIMAIBHOTO Opaka, He BJIeYeT 32 COO0M I0PUINIECKUX MTOCIIEICTBUI.

Cratps 11 CemeitHoro kogekca P® npemycmaTpuBaeT 3aKiIIOUeHHE Opaka Ha
OCHOBAaHUHM COBMECTHOI'O 3asIBJICHUS JIMII, )KEJAIOUIMX BCTYIUTh B OpaK, IOJaHHOTO
B YIIOJTHOMOYEHHBIE OpraHbl, KOTOPHIE B IMPHUCYTCTBUH ITHX JIAI[ BHOCAT COOTBET-
CTBYIOLIYIO 3alMCh B aKThl IPaXXIAHCKOI'O COCTOSIHUSL U BBIIAIOT CBUIETEIBCTBO O
3aKJIIOYEHHH OpaKa 110 yCTaHOBJIEHHOM 3akoHoM (opme®®.

4. OTcyTcTBUE OOCTOATENBCTB, MPEMATCTBYIOIIMUX 3aKiItoueHu0 Opaka. Cra-
Tba 14 CemeiiHoro kojiekca P@ npemycmaTpuBaeT B KAU€CTBE TAKUX OOCTOSITENIbCTB
OJM3KOe POACTBO OpauyromuXcs, 3aKIOUYeHHE Opaka MEXAYy YCHIHOBUTEISIMU U
YCBIHOBJIEHHBIMH, IPU3HAHUE OJJHOTO M3 JIMI] HEJIEECIIOCOOHBIM U MpeObIBaHUE O/I-
HOTO W3 JIUI[ B 3apETUCTPUPOBAHHOM Opake Ha MOMEHT peructpauuu. Hannuue xoTs
OBl OJTHOTO U3 3TUX YCIIOBUH BJIEUET 3a COOON HEBO3MOKHOCTb 3aKIIOUEHUS Opaka.

Cemeiinbiil kojekc PD ycTaHaBIMBAET CTENEHb POJICTBA, SIBJISIOMIETOCS IpPe-
ISATCTBUEM K 3aKitoueHHio Opaka. Tak, Opak HEBO3MOXKEH MEXAY POAUTEISAMHU U
JeTbMHU, 0aOyIIKOHM, JEeIyIIKOM M BHYKaMH, OpaThsIMU M CECTPAaMHM, BKJIOYas He-
TIOJIHOE POJICTBO — TOJILKO O MaTEPH MM 110 OTIy . [Ipr 5TOM 3aKOHOAATEND J0-
ycKaeT Opak MEXIy JABOIOPOJHBIMU OpaThsIMU M CECTpaMH, ISISAMH, TETSIMH U
MJIEMSSHHUKAMU, XOTS OOIIECTBOM Takve Opaku MOPUIAIOTCS (HOPMBI MOPaJIbHOTO
npasa). B ocHOBy 3anpeta Ha Opak MeX/1y YCHIHOBUTENIEM U YCHIHOBJICHHBIM I10JI0-
YKEHbI TaKHE K€ COOOPAKEHHE HOPM MOPAIIM U 3TUKH, KaK U [l OJM3KOPOIACTBEH-
HBIX OpaKoB.

W3 mpuHnuna equHOOpayusi BhITEKAeT 3alpeT Ha 3aKjIlodyeHue Opaka, eciu
OJIUH W3 BCTYMAIOIIUX B OpaK y»e COCTOUT B 3aperucTpupoBaHHOM Opake. O1HAKO
€CJIM JIUIO COCTOSUIO B Opake, KOTOPBIN ObLT paCTOPTHYT, IPEKpalleH WK IpU3HAH
CYJIOM HEJEHCTBUTEIBHBIM B CHUJIY TE€X WJIM UHBIX IPUYMH, OHO HE CUYUTAETCS COCTO-

AIUM B 3apETUCTPUPOBAHHOM Opake U MOKET MOBTOPHO BCTYNHTH B Opak. Pazyme-

% Mdenepanbubrii 3akon ot 15.11.1997r. Ne 143-®3 (B pen. ot 27.12.2018r.) «O6 akTax rpaXaaHcKOro COCTOSHUS //
Poccuiickas razera. 1997. Ne 224.

37 Cemeiinblii konekc Poccuiickoit ®Oeneparun ot 25.12.1995r. Ne 223-®3 (B pen. ot 29.05.2019r.) // Cobpanue 3a-
koHonatenbcTBa PD. 1996. Ne 1. Cr. 16.
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eTcsi, (DaKT pacTOpKEeHUsI, MPEKpaIEeHUsT WM HEICUCTBUTEIBHOCTH Opaka JOKEeH
OBITh TOATBEPKACH JOKYMEHTAIILHO, HAIPUMED, PEILICHUE CY/1a WM CBUJIETEIIbCTBO
O pacTopeHuu Opaka.

Ha nanusbiit MmomenT, cornacHo Iloctanosnenuto [lnenyma Bepxosuoro Cyna
P® ot 5 HosiOpst 1998 rona Ne 15 «O npuMeHeHHH cyaMH 3aKOHOIATENbCTBA MIPU
PacCMOTpPEHHUH JEJI O PACTOPKEHUH Opaka», MPHUBEACHHBIN BBIIIEC TIEPEUCHb YCIIO-
BUI SABJISIETCA MCYEpHbIBAIOMKUM U 0TKa3 oprana 3AI'C B rocynapcTBEHHOM peru-
cTpauu Opaka II0 MHBIM OCHOBaHMSAM HerpaBoMepen e, Ho B cyneOHOi IpakTuke
IIPU PACCMOTPEHUU JIe O MPU3HAHUM OpaKa HEJIEHCTBUTEIbHBIM YacTO BCTPEUYAIOT-
Csl UHbIE OCHOBAHUS, HE JIOMYCKAOIIHE 3aKII0UeHUE Opaka.

Tak, HanmpuMmep, cymectByer HeykazaHHoe B CK P® ycnoBue kak pa3HOIO-
JIOCTh MAPTHEPOB. 3aKOHOJATENLCTBO PoccuM Mpu3HAET TOJIBKO Opak, 3aKIIFOYEH-
HBIA MEXIy MYKYMHOH M KeHIuHOI . HecMoTpa Ha To, uto Poccust mpusHaer
Opaku, 3aKJIFOUEHHBIE 32 PyOEKOM, 3TO MPABWIO MPUMEHAETCS TOJIBKO K pa3HOIIO-
aeiM OpakaM. Jlaxke eciii OHOMOJIBIA Opak opOpMIIEH HaJIekKalluM 00pa3oM Ha
TEPPUTOPHUH TOCYAAPCTBA, T/I€ OH CUUTAETCS 3aKOHHBIM (Hampumep, B KaHnane nunu
ABctpun), B Poccun Takoi Opak IOpUAMYECKOW CUIIBI UMETh He Oyaer. 910 00y-
CJIOBJIEHO TEM NPUHIMUIIOM, YTO HNPUMEHEHHE HOPM MEXIYHAPOAHOTO CEMEWHOTO
MpaBa, MPOTUBOPEYAIIETO POCCUUCKOMY BO3MOKHO TOJIBKO MPU HAJMYUU COOTBET-
CTBYIOIIETO MEKIYHAPOAHOTO I0rOBOPA, a IOTOBOPOB OTHOCUTEIBLHOTO OJTHOMOJIBIX
OpakoB Mex 1y Poccueil u IpyrumM rocyapcTBOM B HACTOSIIEE BPEMSI HE UMEETCH.

Tem He MeHee, rpaxkaaHamu Poccum npeanpuHUMArOTCS MOMBITKUA 3aperu-
CTpUpPOBATh Opak MEXAy OJHOMOJIbIMU mapTHepamu. Tak, 15.08.2013r. JIroO0nun-
CKHIl paliloHHBIN cyn T. MOCKBBI paccmoTpen uckoBoe 3asiBiienue Iletposoit S.C. u
HaBbinoBoit E.A. 06 ocniapuBanuu aeiicteuil opranoB 3AI'C. 3 uckoBoro 3asgie-
HUS CIIEyeT, YTO MCTIIAM OBLJIO OTKA3aHO B MPUHSATHUU 3aSBJICHUS O PETUCTPAIUH

6pa1<a Ha OCHOBAHHH TOI'O, YTO IIPHUHATHC 3ad4BJICHHUA O 3aKIIIOUYCHUU 6pa1<a OT ABYX

3 Tnenyma Bepxosroro Cyna P® or 5 Hos6ps 1998 r. «O npuMeHeHHH CylaMK 3aKOHO/ATENCTBA TP PACCMOTpE-
HHUHM JIe]l O pacTopxeHun Opaka» // loctyn n3 crnpas.-nipaBoBoii cuctembl «Koncynprantllmocy (nata obpaieHus
15.05.2019).

39 Cemeiinblii konekc Poccuiickoii ®eneparmun ot 25.12.1995r. Ne 223-®3 (B pen. ot 29.05.2019r.) // Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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JIUI] OJTHOTO TOJIa MPOTHUBOPEUUT JACUCTBYONIEMY B Poccuu mpuHImimy 100pOBOIIh-
HOCTHU OpadyHOTr0 COI03a MY>KUMHBI U AKEHIIUHBI.

N3yunB Matepuaisl aena, cyJ IpULIen K BbIBOY, UTO JEUCTBUS OPraHOB 3arc
CleAyeT NMPU3HATh 3aKOHHBIMM M HE HAPYIIAIOUIMMHU JEUCTBYIOLIEE 3aKOHOAATENb-
CTBO, TaK KAaK OTKa3 B MPUHITUU 3asBJICHUN COBEPUIEH HAIJICKAIIUM OPraHOM, B
npezenax ero MmoJIHOMOYHM, JEUCTBUS IO OTKAa3y B MPHUHSATUU 3asIBJICHUS COBEpIIE-
Hbl B YCTAaHOBJICHHBIE 3aKOHOM CpOKH. Ha OCHOBaHMM M3JI0KEHHOI'O CyJl PELINJ B
ynosnerBopeHun 3asieHust [lerposoit S. C., JaBbigoBoii E. A. 06 ocmapuBanuu
neiictBuii opranos 3AIC orkasaTs*,

ToxknecTBO moJjila CynpyroB MOYKET OTMEUAThCsl KAK B IEPUOJ COCTOSHHS B
Opake, Tak 1 B MOMEHT 3aKJIFOUEHHS Opaka B CBSA3U C MEPEMEHON OJTHOTO U3 CYIPY-
OB F'€HJAEPHON MPUHAMJIC)KHOCTH, HATPUMED, MYTEM XUPYPTUUECKOTO BMEIIATENb-
cTBa. boubiioil OOIIECTBEHHBIM pPE30HAHC BhI3BAJA pErucTpanus Opaka oT
07.11.2014 r. B r. Cankr-IletepOypr 1o JOKyMEHTaM MEXy MY>KUMHOU U KEHIIH-
HOM, HO (haKTUYECKH OpPraHbl 3arc 3aperucTpUpOBaIM Opak MEXKIy >KCHIIUHOU U
KEHIIMHOMN, HaXoAsIelcsa B npouecce usMenenus nojia*l. Ilo stomy nosoxy nemy-
Tatbl ['ocynapcTBeHHON /[ymMbl BBICTYIIWIM C MHALMATUBOW AONONHUTH CcT. 14 CK
P® ocHoBaHMeM HENEWCTBUTEILHOCTH Opaka MEXIy JIMIIAMH OJIHOTO MoJja (ormpe-
JIEJISIEMOTO 110 POXKJICHUIO), OJIMH M3 KOTOPHIX U3MEHUJI MOJOBYIO MPUHAICKHOCTD
710 3aKJIIOYEeHMs Opaka, 100 HaXOAWJICA B MPOLIECCE M3MEHEHMs M0JIa HA MOMEHT
peructpanun®?,

[lepemena nona pu3MUECKOro JIMLA HE SIBISIETCS OCHOBAaHUEM JUIsl IpEeKpallie-
HUSI €ro MpaB U OOSA3aHHOCTEU, B TOM YHUCIE U B OpPaYHO-CEMEMHBIX OTHOIICHUSIX.
OrpanuyeHuii K CMEHE TMoJjia TPaKIaHUHY, KOTOPBIA COCTOUT B Opake, pOCCUHCKUM

3aKOHOJATEILCTBOM HE mpeaycMoTpeHo. Cuurtaercss HeOoOXOAWMbIM BKIIIOUUTH B

40 Pemenue Jlro6muHCKOrO paitoHnHoro cyaa r. Mockssl ot 15.08.2013 no gemy Ne 2-7479/13. [DnexTpoHHbIii pecypc]
URL.: https://sudact.ru (mata o6pamenus 12.04.2019).

41 MMosicHuTeNbHAS 3amUcKa K MpoekTy DeiepaibHoro 3akoHa «O BHeceHHU u3MeHeHuid B ¢T. 14 Cemeiinoro Kosexca
P®» / Tekct noxkyMeHTa NpHUBEIEH B COOTBETCTBHH ¢ IyOsMKanuel Ha caire http://asozd.duma.gov.ru. mo cocros-
Huto Ha 12.05.2015. [Onexrponnslii pecype]. URL: http://asozd.duma.gov.ru. ([lara o6pamenus 02.06.2019)

42 IIpoexr ®enepanproro 3akoHa Ne790069-6 «O BHeceHnn m3MeHeHHU B cTathio 14 CemeiiHoro koaekca Poccuii-
ckoii denepanun» / TekcT MOKyMeHTa NPHUBEAEH B COOTBETCTBHHM C MyOJMKanuer Ha caiite http://asozd.duma.gov.ru.
no cocrosuuo Ha 12.05.2015. [Onexrponnsiii pecypc]. URL: http://asozd. duma.gov.ru. (dara oOpamenus
04.06.2019).
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CeMeilHOe 3aKOHOJATEeNbCTBO TAKO€ OCHOBAHME KaK TOXAECTBO IOJIa, TaK Kak B
cllydae, €CiH APYroil Cynpyr peluT U3MEHUTh CBOM MOJI, HE MPEayNpeanB 00 3TOM
JPYroro cympyra, a Opakopa3BOJHBIN MpolLecC OCOOEHHO NMPU HATUYUU HECOBEp-
HICHHOJIETHUX JIeTel — MPOM3BOJUTCS JIOJITO U CIOXKHO, HEOOXOAMMO MHOTO MO-
palNbHBIX cUJ, a npu Hanuuuu B nepeyHe CK OCHOBaHUS Cyl MOXKET MPOCTO IPH-
3HaTh Opak HEIEHUCTBUTENBHBIM U JOOPOCOBECTHBIN CYNpPYr CMOXET MPOCUTH MO-
paJIbHYI0 KOMIICHCAIINIO, a TAKXKE ATMMEHTHOE COJIEpyKaHUE B OyAyIIEM.

bonee Toro, HeT TakOro OCHOBAaHWS JJIsl HEIEHCTBUTEIBHOCTH 3aKIHOUCHMUS
Opaka, Kak HaJIM4YUE Yy OJHOTO W3 CYNMPYroB TAKOTO 3a00JIeBaHUs, KOTOPOE Mpe-
CTaBJIIET OMACHOCTH JAJISl APYroro Cylpyra M MX OYyIyHIMX JeTei, TO €CTb BCETro
noToMcTBa. B poccuiickoM 3aKOHOJATENIbCTBE €CTh TOJIBKO TaKO€ OCHOBAHUE JJIS
HEJCHCTBUTEILHOCTH Opaka, KaK COKpBITUE BeHepuueckol Oone3nn minu BUY-
MH(EKINY, HO Beb COKPBITHE IPYTUX 3a00JI€BaHUI MOXKET IMPUBECTU K Oosee TSK-
KHUM TIOCJIEJICTBUSAM JUIsl 37J0POBbsI APYTOro CyNpyra u moToMcTBa. MHorue 601e3H1
NEePeAI0OTCs M0 HACIEACTBY U TAKOE OOCTOATETHCTBO MOXKET ObITh HEM3BECTHO J100-
POCOBECTHOMY CYIIPYTY.

JlanHast mpo6JieMa BIOJIHE peliaeMa, eciu OyJIeT yCTaHOBJIEHO 00s3aTelIbHOe
no0payHoe MEAUIIMHCKOE 00CiieIoBaHWEe W OCBEAOMIICHHE OyIyIUuX CYIpPYTroB O
3JI0pPOBBE JIPYT JIpYyTa, O BO3MOKHBIX ME€pPeJaBaeMbIX M0 HACJIEACTBY O0JIe3HEH.

Kpowme Toro, Ha mpakTHKe 04€Hb CIO0KHO JI0Ka3aTh 3HAI JIU JOOPOCOBECTHBIIH
CYIpYT O HaJu4uuu OOJI€3HU APYroro Cympyra Wid He 3Hal, CJIelI0BaTeNIbHO, JI0-
OpayHOe MEAMIIMHCKOE OCBHETEIHCTBOBAHME OYIET SBISATHCS JI0Ka3aTeIbLCTBOM
TOTO, YTO OHHM OBIJIM 000 BCEM OCBEIOMIJICHEI.

[Ipu mogade 3asiBIE€HUS HAa PEruCTpalnio Opaka Bce YCIOBUS U 0OCTOSITENb-
CTBa MPOBEPSIOTCS, a JTUIIA, KEIAIOIINe BCTYUTh B Opak, IpeaynpexaaTcs 00 oT-
BETCTBEHHOCTH 3a COKPBITHE MPEMSATCTBUI K BCTYIUICHUIO B Opax.

3.2 3aknouyeHue (PUKTUBHOTO Opaka

OUKTUBHBIC IOpUAUYECKHE (PaKThl MPEACTABIAIOT COOOW MpaBOHApYIICHHE,
BBIp2XKa€MOE B BOJIEBBIX JCHCTBUAX cyObekTa. Bons nmua HampaBieHa Ha JOCTHU-

JKEHHUE LIeJIEH, OIIOCPEIOBAHHO CBS3AaHHBIX C COBEpLIAEMbIMU AchcTBUAMU. [Ipu
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ATOM JIUIO0 HE KEJTAeT BOSHUKHOBEHUS TPaB M O0S3aHHOCTEH, SBIISIOIINXCS COACP-
YKaHWEM TPABOOTHOIIEHHUS, KOTOPOE OOBIYHO BO3HUKAET M3 TAKUX JACHCTBUH, Kemast
HACTYIICHHUS COITYTCTBYIONIMX TOCIEACTBUN,

Crnenyer oTnndath (PUKTUBHBIA Opak OT Opaka mo pacdeTy W Opaka, 3aKiIro-
YEeHHOTO IMyTeM oOMaHa (OpauHblii agepusm). bpak mo pacuery, XoTs U HE BIIOJIHE
COOTBETCTBYIOIIMI mojiokeHusiM CeMerHoro koxekca P® o «mocTpoeHun cemen-
HBIX OTHOILIEHUM HA YyBCTBAX B3aUMHOU JIOOBU U YBa)KEHHS, B3aUMOIIOMOIIU U OT-
BETCTBEHHOCTH IIE€PE] CEMBbEN BCEX €€ WICHOB», TEM HE MEHEE, BIIOJHE YCHEUIHO U
3aKOHHO CYILIECTBYeT Ha Tepputopun Poccuiickon Penepanuu, NOCKOIbKY HE MPO-
TUBOPEUUT OCHOBHBIM YCIIOBUSIM 3aKJIIOUCHHS Opaka, paCCMOTPEHHBIM Bbilie. Mo-
TUBBI U MIPUYUHBI BCTYIUICHUSI B Opak, €CIM OHU SBJSIOTCS 3aKOHHBIMHU U HE Hapy-
HIAKOT IIPaB APYroM CTOPOHBI, OCTAIOTCS HA YCMOTPEHUE JIULA, JKEJIAIOIIETO 3aKIIO-
JUTH OpaK.

bpak, 3axiroueHHbI MyTeM oOMaHa, Tak Ha3blBaeMbld OpauHblii adepusm,
3aKJII0YAETCsl B HAMEPEHHOM OOMaHe OIHOIO JIMLA IPYTUM JIULIOM MOCPEACTBOM 3a-
KIIFOUEHHUs Opaka Ui TOJy4eHHs] Kakou-In0o (Jaiie BCero mMaTepuaibHOM) BBITO-
nbl. bpauHblii agepr3M MOKHO paccMaTpUBaTh KaK YacTHBIA ciydail (DPUKTUBHOTO
Opaka, 3a4acTyr0 BIEKYIIUH MPETyCMOTPEHHYIO 3aKOHOM YTOJIOBHYIO OTBETCTBEH-
HOCTB (HampuMep, 110 cT. 159 VK PD*),

Hanbonee pacnpocTpaHeHHBIMM MOTHUBAMU [IJIsi BCTYIUICHUSI B (PUKTUBHBIN
Opak SIBJISIOTCS:

— TIOJIyYEHHUE TpaBa Ha BPEMEHHYIO PETUCTPalIUIO, BUIa HA KUTEIbCTBO, BbI-
€3/1a-Bbe3/1a B APYroe rocyJapcTBo (C MOCIEAYIOMIMM BUJIOM Ha KUTEIbCTBO, YCKO-
PEHHBIM PUOOPETEHUEM TPAKIAHCTBA);

— BCTYIUIEHHE B Opak C MpecTapesibiM WU TAXKEI0 OOJIBHBIM YEJIOBEKOM C
LETIBIO 3aBJIAJICHUS €r0 UMYILIECTBOM IIOCIE CMEPTHU IO HACIEACTBY Ha OCHOBAaHUU

3aKOHAa MUJIM 3aBCIIaHNA,

43 Temunkosa H.A. ®uKTHBHOCTB B cemelinom npase // Bectnuk Omckoro ynusepcureta. Cepust «[IpaBox». 2017. Ne
4 (53). C. 106.

4 Vronosusit kogeke Poccuiickoii ®enepanuu ot 13.06.1996 Ne 63-@3 (B pen. ot 23.04.2019) // Poccuiickas rasera.
2001. Ne 211-212.
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— MAacCKUPOBKA JJI1 MPUBEPKEHIIEB HETPAAUIIMOHHON CEKCyallbHOW OpUEHTa-
IIUH, TIOCKOJIbKY OJHOIIONBIC Opaku B Poccuu 3amperieHsl.

BrisiBiieHre (PUKTUBHOCTU CEMEMHBIX (DAKTOB U COCTOSIHHM B CyIeOHOM IMpak-
THUKE OCJIOKHEHO, BO-TIEPBBIX, OTCYTCTBUEM MOHITHUS «CEMbS» U €€ CYIIECTBEHHBIX
IIPU3HAKOB (OCHOBAaHHOCTh COK03a Ha CYNPYKECTBE, POJCTBE, CBOMCTBE, COBMECTHOE
MPOKMBAHKE, OPTaHU3alUs O0IIero ObITa, BEICHUS X0O3s5IICTBA, B3aUMHAas MOJICPiK-
Ka YICHOB CEMEWHOW OOIIHOCTH | JIp.) B CEMEMHOM 3aKOHOJIATEIhCTBE, TEM OoJee
YTO CYNpPYTH CBOOOJHEI B BRIOOpPE MECTa KUTEIHCTBA, OAWH U3 POIUTENCH (yCHIHO-
BUTEJIEH) MOKET MIPOKUBATH OTACIBHO.

B cootBercTBUM ¢ 3akoHOmaTensCcTBOM Poccuiickor denepannu B ciaydae 3a-
KJIFOUEHUS PUKTUBHOTO Opaka Opak MpU3HAETCS HEJACHCTBUTEIBHBIM.

B ciyuae 3akmtoueHus: GUKTUBHOTO Opaka mpaBo BO30YKACHUS Jeja O MpHU-
3HAHUU Opaka HEIECHCTBUTEIBHBIM MPUHAJICKHUT MPOKYpPOPY, a TaKKE CYIPYTY,
BBEJICHHOMY B 3a0JIy)KJIEHHE JIPYTUM CYINPYroM M HE 3HaBIIeMY O (DUKTUBHOCTH
Opaka. KpoMe Toro, uck o npusHaHuu (PUKTUBHOTO Opaka HEAECHCTBUTEIbLHBIM MO-
I'yT NOAAaTh MHBIE JIMIA, HEMIOCPEACTBEHHO 3aMHTEPECOBAHHBIE B i€, HAIPUMED,
OTEKYH HE/IeeCIOCOOHOr0 Cynpyra.

Tak, 26.11.2018r. IlecToBCKHI1 pallOHHBIN CYyJI PACCMOTPEN IPaKJAHCKOE Jie-
JIO IO UCKY MPOKYpOpa B 3a1MTy UHTEpPECOB Poccuiickon denepanuu 0 MpU3HAHUU
HEJICUCTBUTEIBHBIM Opaka, 3akiatoueHHoro Mexay AtoeBbiM P.C. u IllaxoBckoit
E.A.

PaccmoTpeB Martepuansl aena, CyJ yCTaHOBWJI, YTO LIEJIbIO 3aKIIIOYEHHS yKa-
3aHHOTO Opaka SIBJISUIOCh OopMIIeHHE WHOCTpaHHOMY TpaxaanuHy AtoeBy P.C.
paspellieHns Ha BpeMeHHoe npoxkuBaHue B Poccuiickoit @enepauun, Atoes P.C. u
[[TaxoBckass E.A. COBMECTHO HE NMPOKUBAIN, HE BEJIM COBMECTHOE XO3SMCTBO, HE
NOAJIEP)KUBAIM CYNPYKECKUX OTHOIIEHHH, TO €CTh, 3aKIIOYMIN Opak 0e3 Hamepe-
HUS CO37]aTh CEMBIO. AHAIN3 COOPAHHBIX U MCCIEAOBAHHBIX JIOKA3aTEIHCTB CBU/IC-
TEJLCTBYET, UTO 00a OTBETUMKA 3aKIIOYWIM Opak 0e3 HaMepeHUsl CO3/1aTh CEMbIO,
TO €CTh OpaK MEXIy HUMU SIBISETCS (UKTUBHBIM, YTO BJIECYET €0 HEJECHCTBUTEIh-

HOCTB.
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Ha ocHOBaHMM W3JI0KEHHOIO CyJ PEIIMJI UCKOBOE 3asBICHHE NMPOKypopa B
3amuTy uHTepecoB Poccuiickoit @enepanuu k AtoeBy P. C. u Illaxosckoii E. A. o
NpU3HAHUU Opaka HEeACHCTBUTENBHBIM — YIOBIETBOPHUTH, NMPU3HATH Opak, 3aKiIio-
YEHHBIN Mexay rpaxxaannHoM AtoeBbiM P. C. u rpaxxnankoi Poccuiickoit ®denepa-
muu [1laxoBckoii E. A. HeeHCTBUTEILHBIM CO JTHS €r0 3aKTI0UCHUSI .

JIOBOJIbHO 4acTO CyJbl CTAJKHUBAIOTCS MPHU pas3pelieHuH Aesl ¢ MpoOieMoit
UCTIONB30BaHus ceTu HTepHeT Al 3aKiIroueHus GUKTUBHBIX OpakoB, ¢ LIETBIO MMO-
JY4YEeHHs BBITOJ JUIS JIUL, WX 3aKirodaromux. O6 3tux (axkrtax 3asBiseT MPOKYypop,
KaK OJIMH U3 YIIPAaBOMOUYEHHBIX CYObEKTOB.

[IpuBenem npumep u3 cyaedHoOM npakTuku. IIpokypop ApxaHreabCcKoro paii-
ona Pecnybnmuku bamkoproctan B uHtepecax Poccuiickoit denepamnuu u Heompe-
JIEJICHHOTO KpyTa JIMI 00paTUiCs B CyJ C aJIMUHUCTPATUBHBIM HCKOBBIM 3asBJICHU-
eM K Ympasienuto PockoMHanzopa no PecnyOnuke bamkoprocran o mpusHaHUU
uHbOpMalluy, pa3MEUICHHON Ha caiiTe, 3alpelIeHHON K paclpOoCTPaHEHUIO Ha Tep-
putopuu Poccuiickoit @enepannn, ykazaB B 000CHOBaHUE CBOMX TPEOOBaHUI Ha TO,
YTO MPOBEJICHA MPOBEpPKa COOJIOJCHUS 3aKOHOJATEIhCTBA 00 HWHGOPMAIUU, WH-
(OpMAaIIMOHHBIX TEXHOJIOTUSAX M O 3alluTe MHPOpMAaIMK, a TaKke B cepe Murpa-
LIHOHHOI'0 3aKOHOJATENICTBA. B X01€ MPOBEPKU COAEPAKUMOIO YKa3aHHBIX PECyp-
COB BBISIBJICH MHTEPHET-CAUT: ... HA KOTOPOM pPa3MEILEHbl KOHTAKTHI JIMIl U COJEP-
XKUTCS MH(GOPMALIUS O TPEIJIOKEHUN YCIIYT M0 3aKJII0UYEHUIO (PUKTUBHBIX OpPaKoB C
MHOCTPaHHBIMU TpaXKJaHAMHU WJIU JIMLAMU 0€3 TpakJaHCTBa C LENbI0 MOIYYSHHUS
peructpauuu Ha teppuropun PO u rpaxxnancrsa Poccun B ynmpomeHHOM NOPSIIKE.
Ha ocHOBaHMUM W3JI0)KEHHOTO MPOCUT MPHU3HATHh MHMOPMALMIO, PA3MEIICHHYI0 Ha
YKa3aHHOM CalTe 3alpelICeHHON K pAacnpOCTpPaHEHUI0 Ha Teppuropun PO, BkirO-
YUTh HA3BAaHHBIC MaTE€pUalibl B €UHBIN pEeCTp JOMEHHBIX UMEH, yKa3aTeleu crpa-
HUI] CaiTOB B ceTH «/HTepHET» U CEeTEBBIX aJAPECOB, MO3BOJISIIOIINX HACHTU(DULU-
poBath caiiTel B ceTu «HTEepHET», cofepxaline UH(HOPMALIUIO, PACIPOCTPAHEHUE

KOoTOpOoM B Poccurickon denepannu 3anpemeHo.

4 Pemenue TlectoBckoro paiiorHoro cyna ot 26.11.2018 mo memy Ne 2-541/2018. [Dnexrponnsiii pecypc] URL:
https://sudact.ru (mara obpamenus 12.04.2019).
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HccenenoBas 1 OLIEHUB MaTepUalibl J€ja B UX COBOKYITHOCTH, IIPOBEPUB IOPH-
JUYECKN 3HAUMMbIE OOCTOSITENILCTBA MO JEIy, CyJ MPUIIET K BBIBOAY, YTO B CHILY
3akoHa TpeboBaHus npokypopa C. PecnyOnuku bamkopTocTan mojjexar yaoBiie-
TBOPEHUIO, a PEIICHINEe HEOOXOAUMO OOpPAaTUTh K HEMEJICHHOMY HCIOJIHEHUIO, T0-
CKOJIbKY HH(pOpMAaIMs HAa YKAa3aHHBIX HWHTEPHET-calTaXx HOCUT MPOTHUBOIPABHBIM
XxapakTep, (aKTUUeCKH CIOCOOCTBYET COBEPILICHUIO MPECTYIICHUH, YTO BICYET
HapylieHue nyOonuyHbIX MHTEepecoB Poccuiickoit deaepaiuu, OCHOB KOHCTUTYIIH-
OHHOT'O CTpOsi, IPaB M 3aKOHHBIX MHTEPECOB HEOMNPENEIICHHOTO Kpyra JIIl, B TOM
YyuCIe MPaBo rpakaaH Ha rapanTupoBaHHylo Konctutynuen Poccuiickonn denepa-
LIMU KU3Hb B IIPABOBOM I'OCYJAapCTBE, B CUILY YETO SIBIISIETCS HE3aKOHHBIM U TOJJIE-
KT 3aIPEIEHHIO K pacIPOCTPaHEHHIO Ha Tepputopun Poccuiickoii ®@enepanun.*®

Heo0xoaumo OTMETUTh, YTO CyJ HE MOKET MNPU3HATh OpaK (PUKTUBHBIM, ECIIH
JMIa, 3apPETUCTPUPOBABILINE TaKOM Opak, A0 pacCMOTpEHMs JAejia CyloM (akTuue-
CKHU CO3JaJIi CEMbIO. B TO ke BpeMsi HeTOOPOCOBECTHBIN CYNPYT MOXKET CUMYIHPO-
BaTh HAJIMYME CEMENHBIX OTHOLICHUMN JIJISl pealiu3alii HeA00POIOPA0YHBIX LETEH,
BBOJISl TEM CaMbIM B 3a01yXk/I€HHE T0OPOCOBECTHOTO Cynpyra. 3aKOHOIaTelb OTMe-
YaeT, YTO pPELICHUWE O MpU3HAHUU (PUKTUBHOTO Opaka HEACHCTBUTENbHBIM MOXKET
OBITh BBIHECEHO HCKIIIOYUTENIBHO, €CJIM 3TOr0 TPeOYyIOT MHTEpPECHl (B TOM YHUCIE U
UMYILECTBEHHbIE) 0OpocoBecTHOro cynpyra. [lo obmemy »xe npasuity, Ipu OTCYT-
CTBUM HAaMEPEHMS CO3/aTh CEMbIO JIMIIb Y OJHOIO M3 CYNpPYroB (€CiIu CeMeilHbIe
OTHOILIEHUSI BO3HMKIIN), Opak Kak (PUKTHBHOE CEMEHHO-IPaBOBOE COCTOSIHUE IIO-
POXKIAeT He MHMMOE, a AEHCTBUTEIRHOE CYIPYKECKOE IIPAaBOOTHONIEHHE?,

Bomnpoc o pukTUBHBIX Opakax, HECMOTPSI Ha BKJIFOUEHHE TAKOTO OCHOBAHUS B
CK P® B 1996 1., 10 cux nop cinabo pernamentupoBat. [lonstue puxtuBHOTO Opa-
Ka, BbITeKkaroniee u3 1. 1 c¢r. 27 CK PO, B kauecTBe KpUTEpUsI TAKOBOT'O HA3BIBAET
OTCYTCTBHE HAMEPEHUS CO31aTh CEMbBIO, HO CEMEMHOE 3aKOHOATEIBCTBO HE COMEP-

JKUT HU TIOHSTHUS, HU MPU3HAKOB ceMbu. [Ipupona ¢ukrtuBHOrO Opaka cxoxa MpH-

46 Pemenne Cosetckoro paitonnoro cyna r. Yot (Pecny6imkn Bamkoprocran) Ne 2A-8164/2018 2A-8164/2018~M-
8644/2018 M-8644/2018 ot 19 okts6ps 2018 r. mo memy Ne 2A-8164/2018 [Omexrponnsiit pecypc] URL:
https://sudact.ru (nara obpamenus 12.04.2019).

47 Temunkosa H.A. ®ukTHBHOCTL B ceMeliHOM TipaBe // Bectuuk Omckoro ynusepcutera. Cepust «Ilpaso». 2017.
Ne 4 (53). C. 107.
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poJe MHUMOM CHENKH, KOTJa BHEUIHsSS MpoIlenypa, SKOObl HampaBlieHHas Ha Co-
BEPILICHUE OJHMUX JEUCTBHUM, MO CYTH, IIPUKPHIBAET BHYTPEHHEE >KEIAHUE COBEP-
IIUTh WHBIC JEHCTBUS.

OTBETCTBEHHOCTH 3a MO0OHBIE Opaku, Kak 3TO MPUHATO B APYTHX CTpaHaXx,
POCCHICKUM 3aKOHOJATEIBCTBOM IOKA HE MPEAYyCMOTPEHa, XOTS MOJO0OHBINA 3aK0-
HOIIPOEKT IocTynajn Ha paccmotpenue ['ocymapcteennont Jymbl PO. EquHcTBEHHAS
HOpMa, KoTopas npumeHsiercs ciayx0ooil YOMC k He1oOpOCOBECTHBIM CYNpPyraM B
JAHHBIT MOMEHT, — 3TO HOpMa 00 YTrOJOBHOW OTBETCTBEHHOCTH 3a OpPTaHU3AINIO
He3aKOHHOM murpamu (4. 1 cr. 322.1 Yronosaoro koaexca PM*). Takxe yromnos-
Hasi OTBETCTBEHHOCTh 3a TaKOW Opak MpenycCMOTPEHA TOJIBKO B CIIy4ae, €CIH «OH
VCIIOJIB30BAJICS JUIS JIETAIM3AlMU YEJIOBEKA, INIAHUPOBABIIETO IMPECTYIUIEHUE WIIN
TEPPOPUCTUYECKUN AKT, ITOCKOJBKY TOT/AAa BTOPOM CYIPYT, NPEAOCTABUBIIMM IIpe-
CTYIIHUKY BO3MOXHOCTb 3aKOHHOI'O IPOKUBAHHS HAa TEPPUTOPUMU CTPAHBI, CTAHO-
BUTCS €ro 0COOHMKOM»*®. B CBA3M ¢ 5TUM, cuuTaeTcss HEOOXOAUMBIM IIPUHATE 3a-
KOH, YCTaHaBJIMBAIOIIMI FOPUIUYECKYI0 OTBETCTBEHHOCTh I HEAOOPOCOBECTHBIX
CTOPOH, 3aKJIIOUMBIINX (PUKTUBHBIA Opak, U TPETHUX JIHUII, MOJIYYAIOUUX OT 3TOTO
MaTepHalbHYIO BBITO/lY, B ClIy4ae, €CJIM BUHA WX OyAeT I0Ka3aHa.

3.3 IIpaBoBble noc/eACTBUS NPU3HAHNS OPaKa HelelCTBUTEIbLHBIM

[lepeyenr ocHOBaHUU IJIsi MPU3HAHUS Opaka HEICHCTBUTEIBHBIM, COIEpPKa-
mmiics B m. 1 cr. 27 CemeitHoro kojekca P®, aBnsieTcss MCUEPHBIBAIOIIMM U HE
MOIJICKUT PACIIMPUTENIBHOMY TOJIKOBaHHIO. Kak yke oTMedasioch BhIle, Opak Mpu-
3HAETCS HENECWCTBUTEIBHBIM IPU BBISIBJICHWN HAPYLIEHWW YCJIOBUW €r0 3aKIH0Ye-
HUSI, 3 UMEHHO:

— OTCYTCTBHE JOOPOBOJILHOTO COIJIACHsl OJTHOTO U3 CYIIPYTOB;

— HEIOCTHKEHHE OpayHOTo BO3pacTa OAHUM U3 CYNPYroB U OTCYTCTBUE 00-
CTOSITENILCTB, MO3BOJISIFOIINX CHA3UTH 3TOT BO3PACT;

— OJIUH U3 CYNPYrOB YK€ COCTOMT B 3aPETrMCTPUPOBAHHOM JEHCTBUTEIHHOM

48 Vronosusiil kogexc Poccutickoi @enepanuu ot 13.06.1996 Ne 63-03 (B pex. or 23.04.2019) // Poccuiickas rasera.
2001. Ne 211-212.

49 Jmutpos U. @ukruBHei Opak u rpaknanctBo. [Dnektponnbeii pecypc] URL: http://grajdaNestvo-
ru.ru/fiktivNeyjbrak.html (mara obpamenus 03.06.2019).
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Opake;

— MEXIY CyIpyramu CyIIecTByeT OJU3KOe POICTBO;

— CYIIPYTH SIBIIIFOTCSA YCBIHOBUTEIIEM U YCBIHOBJIEHHBIM;

— OJIUH U3 CYNPYTOB MPHU3HAH CYJIOM HEJIEECIOCOOHBIM JI0 3aKiItoueHus Opa-
Ka;

— 3aKiI0o4eHre (PUKTUBHOTO Opaka;

— €CIIM OJIMH U3 CYNPYTOB CKPBUI OT APYroro (akT BEeHEpUUYECKON 00ie3HU
nu BUY-undexnun,

bpak He MOKET ObITh MPU3HAH HEJEHCTBUTEIBHBIM IOCJIE €r0 PACTOPKEHUS,
32 UCKJIFOUECHUEM CIIy4acB HAMYMS MEKIY CyNpyramMu 3alpellieHHON 3aKOHOM CTe-
IIEHU POJCTBA JUOO COCTOSIHUS OJJTHOTO M3 CYNPYrOB B MOMEHT PErucTpanuu Opaka
B [PYI'OM HE PACTOPTHYTOM B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE Opake.

bpak, mpu3HaHHBIN CyJOM HEIEHCTBUTEIBHBIM, HE MOPOXKJIAET MpaB U 00s-
3aHHOCTEUN CyNpyros, npeaycMoTpeHHbix CemeitnbiM Komekcom, oaHako, nmpu3Ha-
HUEe Opaka HEACHCTBUTENbHBIM HE BIIMSET HA MpaBa JETEH, POJMBIIHUXCS B TaKOM
Opake WM B T€YEHHE TPEXCOT JHEH co AHA Mpu3HaHUs Opaka HeleWCTBUTEIbHBIM.

JIoOpocOBECTHBIN CYNpYT, YbH MpaBa ObLIM HapyIIEHbI 3aKI0YEeHUEM Opaka,
IIPU3HAHHOT'O BIIOCJIEACTBUM HENEUCTBUTEIBHBIM, UMEET IIPAaBO HA IOJIYYEHHUE OT
JPYroro Cynpyra CoAepKaHus U BO3MELIEHUS IPUYMHEHHOIO €My MaTepUaIbHOro
1 MOPAJIBHOI'O BpPEIa B COOTBETCTBHM C MoyiokeHUusAMU CemenHoro kojaekca PO u
I'paxxnanckoro koaekca PO.

JIJ1si BOSHUKHOBEHHSI Y HEJOOPOCOBECTHOIO Cymnpyra OOs3aHHOCTH KOMIICH-
CUPOBaTh MPUYUHEHHBIH MOPATbHBIA BPEI JOHKHO OBITh IOKA3aHO HAJIMYWE BCEX
HEOOXOJMMBIX OCHOBAaHHUN OTBETCTBEHHOCTH 3a €ro MpuuuMHeHue. Tak, JOJKHO
OBITh JIOKA3aHO, YTO MOPaJIbHBIA BpeJ MPUUYUHEH B CBSA3M C HapylICHUEM IMpUHA-
JeKalumx J0OPOCOBECTHOMY CYNPYTY JTUYHBIX HEMMYIIECTBEHHBIX U UMYILECTBEH-
HbIX TpaB. [Ipu3Hanue Opaka HEAEHCTBUTEIBHBIM MOXET YMaJsiTh JOCTOMHCTBO

NOOPOCOBECTHOIO CYIpyra, CHM)KaTh €ro CaMOOLIEHKY, C(QpOpPMHUPOBATH TPEBOXK-

% Cemeiinbiit konexce Poccuiickoit ®eneparuu ot 25.12.1995r. Ne 223-®3 (8 pen. ot 29.05.2019r.) / Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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HOCTb, 0OSI3HB YTPaThl Ce0s1, CBOETO MOJIOKEHUS B OOLIECTBE, OLIYIIEHUE arpeCCUB-
HOCTU U BPaXIEOHOCTH K OKPY>XKaIOIEMy MHUPY, BO MHOTHX CIIydasX MOXET IO-
CTpaJaTh U €ro peryTauus B TJla3ax APYrUX JIUI; HAKOHEI, MOXET OKa3aThCs
VILIEMJIEHHBIM €r0 MpaBO Ha CO3/aHHE CeMbH. Bce 3Tu mocineAacTBUS MOTYT OBITh
pacleHEHBI CYJIOM KaK IOHECEHHBIE HPAaBCTBEHHBIE CTpaJaHUsl BCIECICTBUE Hapy-
HICHUS HEMMYIECTBEHHBIX TPaB J0OPOCOBECTHOTO cympyra. JlaHHOe cocTosiHue
MOJKET KBaTU(PUIIUPOBAHHO OIICHUTH CHEIHAIUCT, TO3TOMY Yallle BCETO MpUBJIEKa-
IOTCSl B KQUECTBE CIIELIMATMCTOB MPAKTHKYIOIIUX [ICUXOJIOTOB MM K€ HA3HAYAETCS
cyleOHas nmcuxosiorudeckas skcneprusza. CTeneHb CTpajiaHus OLIEHUBAETCS M0 CO0-
CTBEHHBIM OLICHKaM MOTEpIIEBILIEr0, MOKa3aHUsAM CBUJETENEH (HanpuMmep, pOaHBIX,
OJM3KHX, COCEEi), IO 3aKJIIOUEHUI0, BHIHECEHHOMY B PE3yJIbTaTe MPOBEACHUS CY-
NeOHO-TICUXO0JIOTUYECKON IKCIIEPTU3BI.

B cootBerctBum ¢ n. 1 cr. 1101 I'K P® xommnencanus MOpalbHOTO Bpena
ocylecTBisieTcss B AeHexHoU Qopme. Ilpu ompenenennn pasmepa KOMIIEHCAIUH
CyJl IPUHUMAET BO BHUMAHHE CTENECHb BUHBI HAPYLIUTENS, YYUTHIBAET XapaKTep
bU3MYEeCKUX W HPABCTBEHHBIX CTPaJaHMil, CBA3aHHBIX C WHIUBHUIYAJIbHBIMH OCO-
OCHHOCTSAMM MOTEPIEBILIEr0, a TaKKe TPEOOBaHUS Pa3yMHOCTH U CIPABEIIMBOCTH
(m. 2 ct. 1101 TK P®). Bonpoc ompexnenenus cyioM pa3mMepa KOMIICHCAIIUH MO-
pPaJBHOTO BPENa HOCUT OLIEHOYHBIN XapakTep. JTO CBSA3aHO C TEM, YTO JECHCTBYIO-
1iee 3aKOHOJIaTEIbCTBO HE COJIEPKUT YETKUX KpPUTEpUEB i ero onpeaenenus. [1o
o011eMy IpaBUITy, Cy/IbU BBIHOCAT PEILIEHUSI B paMKaX MPEJIOCTaBICHHON UM 3aKo-
HOM CBOOOJIBI yCMOTPEHMS . B CBA3M C TeM, 9TO CyMMa KOMIIEHCALMU MOPAIBHOTO
BpeJa HaNpsSIMYyI 3aBUCUT OT CYOBEKTMBHOM OLICHKM CyJla, CUMTAETCS HEOOXOIHu-
MBIM OMpPEAETUTh MUHUMAIBHBIN MpEeAea TaKOBOW KOMIIEHCAIIMU, & UMEHHO B pa3-
Mmepe 50 Teicau pyOnei. B3bickaHne KoMIeHcallud MOPalbHOTO Bpeia B yKa3aHHOM
pa3Mepe MO3BOJIUT YKPENHTh 3aKOHHOCTb M IMPaBONOPSAIOK, YCTAHOBUTH CHCTEM-
HOCTh B MOJXOJE CYJIOB IPU pa3pelIeHUU AeNa NaHHON kareropuu. OnpeneneHue

MUHHUMAJIBHOTO TIpejiesia KOMIIEHCAIlM MOpajIbHOrO Bpena JT0OpOCOBECTHOMY CY-

51 Onpenenenne Koncrutynmonnoro Cyna P® ot 15 uronst 2004 1. Ne 276-O «O6 oTKa3ze B IPUHATHH K PaCCMOTpE-
HUIO KaJI00bl rpakaaHky BepeTeHHNKOBOW AHHBI AJIEKCaHIPOBHBI Ha HapyIIEHHE €€ KOHCTUTYIIMOHHBIX IIpaB IMyHK-
ToM 2 cratbu 1101 I'paxknanckoro konekca Poccuiickoit deneparum» // loctyn U3 cripaB.-1ipaBoBoi cuctembl «KoH-
cynbrantllimoc» (nata obpamenus 15.05.2019).
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IPYry paccMaTpUBAETCS TAKKe KaK MPEBEHTUBHAsI Mepa, CLIOCOOHAas COKPAaTUTh KO-
JMYECTBO HE3aKOHHBIX OPaKOB, TaK KaK MO3BOJHT 33yMaTbCs O MOCIEACTBHUIX JIH-
11aM, CO3HATEIBHO 3aKII0YAIOIINX HEACUCTBUTEIbHBINA OpaK.

JIoGpOCOBECTHBIN Cympyr UMEET MpaBO Ha COXpaHEHUH (PaMHIIUU, BHIOpaH-
HOM MM MpU rOCyAapCTBEHHON PEruCcTpalliy 3aKII0YeHUs Opaka.

[Ipu3znanue Opaka HeAEHCTBUTEIBHBIM MpoU3BOAUTCS cynoM. Cya o0si3aH B
TEUCHHE TPEX JTHEH CO JHS BCTYIJICHHUS B 3aKOHHYIO CUJTy PEIICHHS CyJa O MpU3Ha-
HUU Opaka HeeWCTBUTENIbHBIM HAlPABUTh BBIMKHCKY M3 3TOTO PEIICHHs CyJa B Op-
ran 3AI'Ca o MecTy rocyJapCTBEHHO PErucTpalluu 3aKiatoueHus: Opaka. Beimucka
(wnu Komus) pelieHus cyia Hanpasisiercs cyaoM B oprad 3AI'Ca nmo mecty rocy-
JTAPCTBEHHOM PErvCTpalliy 3aKII0UeHus Opaka.

[Ipu paccmoTpeHuH aena O MPU3HAHWU HEACUCTBUTEIBHBIM Opaka, 3aKiIio-
YEHHOTO C JIUIIOM, HE JOCTUTIIMM OpavyHOro BO3pacTa, a TaKkKe C JIMIIOM, IPU3HAH-
HBIM CyJIOM HEJIeeCIIOCOOHBIM, K YYaCTHIO B JIeJI€ IPUBJIEKAETCS OPTaH OINEKH U MO0-
neunTenbeTBa. Cya MOXKET MPU3HATH OpaK EeHCTBUTEIBLHBIM, €CJTH K MOMEHTY pac-
CMOTpEHHUA JieJia O TIPU3HAHUU Opaka HENEeHCTBUTEIbHBIM OTIAIN T€ OOCTOSTEIb-
CTBa, KOTOPHIE B CUITy 3aKOHA NPENATCTBOBAIM €TI0 3aKIIOUEHUI0 2,

[IpaBoBbIe TOCHIENCTBUS TpU3HAHUS Opaka HENEUCTBUTEIBHBIM CBOMSTCS K
TOMY, YTO CTOPOHBI BO3BPAIAIOTCS K IMEPBOHAYAIBHOMY (HMMEBIIEMY MECTO [0
BCTYIUIEHUs] B Opak) MpaBOBOMY IMOJ0KeHUI0. COBMECTHO MPHOOPETEHHOE HMH
UMYILECTBO HE MPU3HAETCS UX COBMECTHOM CyNpyKecKoi cOOCTBEHHOCThI0. OTHO-
[ICHHUS TI0 MOBOAY UMYIIECTBA, TPUOOPETEHHOTO COBMECTHO A0 MpHU3HAHUs Opaka
HECHCTBUTEIHHBIM, PETYIUPYIOTCS HE CEMEWHBIM, a TPaXIaHCKUM 3aKOHOAATEIb-
CTBOM KaK MMYIIIECTBCHHBIC OTHOIICHUS MEXIY IBYMs rpaxkmanamu. OOmiee umy-
IIECTBO, KOTOPOE TIPU ICHCTBUTEIHHOM Opake MoAnagaeT Moj JeHCTBIUE 3aKOHHOTO
peXrMa COBMECTHOW COOCTBEHHOCTH CYIIPYTOB, B cllydae NMpHU3HAHUS Opaka (Quk-
TUBHBIM PaCCMATPHUBAETCS KaK o0Iast J0jeBasi COOCTBEHHOCTb.

Tak, 02.10.2018r. Kusnsapckuii ropoackoi cya PecnyOnuku Jlarectan pac-

52 Cemeiinpiit konexc Poccuiickoit ®eneparuu ot 25.12.1995r. Ne 223-®3 (8 pen. ot 29.05.2019r.) / Cobpanue 3a-
koHogarenbcTBa PD. 1996. Ne 1. Cr. 16.
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CMOTpEJ TPakJIaHCKOE AEJI0 O NMpHU3HAHWM Opaka HEAEHCTBUTEIbHBIM, IPU3HAHUU
OpadyHOro JOTOBOpa HEACHCTBUTENIBHBIM U NMPUMEHEHHUH MOCIEACTBUM HEICHCTBU-
TeJIbHOCTH JoroBopa. [lo Marepuanam Jiena yCTaHOBIEHO, YTO UCTUIIA 0OpaTUIIACh
B CyJl C BBILIEYKA3aHHBIM MCKOM, yKa3aB, UTO €€ CYINpYT, OyJay4d B 3apEerucTpUpO-
BaHHOM Opake C Heil, 3aKI0uni Opak ¢ Ipyrou KeHIMHOM, KOTOPO B MOCIIEACTBUE
nepeaan B COOCTBEHHOCTh HEJIBIKMUMOE UMYIIIECTBO 110 OpayHOMY JOTOBOPY.

Cyn mpwuiesn K BBIBOAY, UTO Opak, 3aKJIIOYCHHBIN JIUIIOM, YK€ COCTOSIINM B
JNEUCTBUTENLHOM Opake, JOJIKEH CUMUTATbCS HEJEeUCTBUTENbHBIM, 3aKJIIOUEHHBIN
MEXAy JUIaMu OpadHbIi JOTOBOpP TAKXKE HE JACHCTBUTEIEH BBHUIY €r0 HUYTOKHO-
CTH U HE MOPOKIAET JJIsi CTOPOH MPaBOBbIX NocieacTBUl. [Ipu Takux oOcTosTeNnb-
CTBax MOJUIEKAT IPUMEHEHUIO ITOCIIEACTBUS HEAEHCTBUTEIBHOCTH CIEIKH.

Ha ocHOBaHMM H3JI0KEHHOTO CYJ PELIMI WCKOBOE 3asBJICHUE O MPHU3HAHUU
Opaka HeleWCTBUTENbHBIM, IPU3HAHUN OpayHOro JOrOBOpAa HEAECWCTBUTEIBHBIM U
IIPUMEHEHUU TOCIEACTBUI HEIEHCTBUTEIBHOCTH JIOTOBOPA YAOBIETBOPUTH, IIPH-
MEHUTh NOCJIEICTBUA HEACHCTBUTEIBHOCTH CHEJKU M MOTACUTh 3alMCH PErUCTpa-
i B EQMHOM TOCYyIapCTBEHHOM PEECTPE HEIBMXKMMOCTH O PETHCTpalliy IpaBa
COOCTBEHHOCTH HA KUJIOH JOM M 3€MEJIbHBIN y4acTOK S,

Bo3Bpar B nepBOHaYaIbHOE COCTOSIHUE KACAETCs HE TOJIBKO HMYIIECTBEHHBIX,
HO U JINYHBIX MpaB. Tak, Cynpyry, NpUHSABLIEMY NPU PErucTpauuu Opaxka paMuiInio
JIpYroro Cymnpyra, Wid cynpyram, u30paBliuM B KadecTBe oOuied (pamuimu aBOM-
Hy10 (haMUJTNIO, IPUCBAaUBAETCs J00pauHas pamuims.

CornacnHoe cT. cT. 156, 158-159 Cemeiinoro xonexkca P® npuszHanue Heneu-
CTBUTEJIbHBIM Opaka, 3aKjIF04YeHHOro Ha Tepputropuu PD wumu 3a ee mpeaenamu
BKJItOUYasi Opaku MEXAy POCCHICKMMU TpakJaHAMU M MHOCTPAHHBIMHU WJIU JINLAMU
0e3 TrpaKIaHCTBA, a TaKXK€ MEXAY HWHOCTPAHHBIMU TpakJaHaMHU WU JULaMu 0e3
Ipa)KJaHCTBA, BOBMOXHO PUMEHEHHE HOPM KaK pOCCUHCKOIr0, TAK 1 HHOCTPaHHOTO
CeMeHOro 3akoHopaarenabcTBa. OOsA3aTeNbHBIM JUIS JIUIL, BCTYHNAIOUIMX B Opak Ha

TeppuTopun PO, wim 11 poCcCUUCKUX TpaXKJaH, 3aKI0Uaronux Opak 3a npeaeaaMmu

%3 Pemenne Kusnspckoro ropozckoro cyna PecryGmuku arectan ot 02.10.2018 1o meny Ne 2-346/18. [Dnexrpon-
HbIit pecypc] URL: https://sudact.ru (mara obpamenus 12.04.2019).
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teppuropun PO, Oyaer sBisiThCcsi coOmoaenne TpedboBanuii cT. 14 06 obcTOATED-
CTBaX, MPEMATCTBYIONINX 3aKitoueHuto Opaka. [Ipu mpusnanum B Poccun Heneit-
CTBUTEJIBHBIMU OpaKoOB, 3aKJIIIOUEHHBIX 3a mpenenamu PD, onpepenstonmm cyuta-
€TCsl 3aKOHOJIaTEIbCTBO, KOTOPOE MPUMEHSIIOCH MpHU 3akitoueHnn Opaka. Ecim xe
Opak ObLIT 3aKJIIOYEH 3a TPaHUleH ¢ MPUMEHEHUEM POCCUHUCKOTO 3aKOHOATENbCTBA,
TO Opak MOXET ObITh MpPU3HAH HEIECUCTBUTEIIHBIM MO OCHOBAHMSIM HAPYIICHUS
TpeOOBaHUS POCCUHCKOTO 3aKoHa 00 YCIOBMSIX BCTyIJieHHs B Opak. [Ipusnanue
WHOCTPAHHBIX PEIICHU O HEJEHCTBUTEIBLHOCTH Opaka ocyiiecTBisieTcs B Poccun
corytacHo CT. 415 I'paxkaaHCKOTO MpoleccyanbHOro Kojaekca Poccuniickoit denepa-
100518

[Tockonbky Opak, MPU3HAHHBIN HENEUCTBUTENBHBIM, CUMTAETCS BOOOIIE HE
CYILLECTBOBABIIIMM, COCTOSIBILIME B HEM JIMIA MPU BCTYIUICHUH B HOBBIM Opak He

AOJIKHBI YKAa3bIBATh, YTO OHH PaHCC COCTOAIN B 6paKe.
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3AKJIFOYEHUE

HenelicTBuTensHOCTh Opaka — 3TO CIOKHOE MHOTOIPAHHOE FOPUIUYECKOE SIB-
JIEHHE, KOTOPOE MOYKET PacCMAaTPUBATHCA KAK PA3HOBHUIHOCTH HEAECHUCTBUTEIIBHOMN
C/ICJIKHM, KaK CaHKIIMS U Mepa OTBETCTBEHHOCTH HEIO0OPOCOBECTHOIO CYIpyTa, Kak
Croco0 3alIUThI MPaB, KaKk I0pUANYECcKuil (GakT B BUIE HEJIEUCTBUTEILHOIO OpaKa.

HeneiictButensHOCTh Opaka sSIBISETCS MHCTUTYTOM CEMEHHOTrO MpaBa, W OT-
YaCTU PETJIAMEHTUPYETCSI HOpMaMU T'PaKIaHCKOTO MpaBa, TO €CTh MPEICTABISETCS
U B KaueCTBE MEXKOTPACIEBOI0 MHCTUTYTA. DTO KACAETCS UMYIICCTBEHHBIX U JIMY-
HbIX HEMMYIIECTBEHHBIX OTHOIICHUN W B YACTHOCTU MO BO3MEIICHUIO MaTepUalib-
HOTO ¥ MOPAJLHOTO Bpeaa T0OPOCOBECTHOMY CYNPYTY B clydae MpU3HAHUS Opaka
HEJICICTBUTEIbHBIM.

B ceMeitHOM 3aKOHOAATENBCTBE HE YKA3aHO IMOHATHE HENECUCTBUTEIBLHOCTU
Opaka. B cBs13u ¢ aTuM ObLIO chOpMYIIMPOBAHO clieaytolee onpeaenenue: «Heneri-
CTBUTEJIbHBIM Opak — 3TO HEMPABOMEPHOE JIEUCTBUE OJHOTO WM HECKOJBKUX JIUII,
COBEPILIEHHOE B BUJIE PETUCTPAlUU Opaka MEXIy MYXYMHOW U KCHIIMHOW B opra-
Hax 3aMKiCcu aKTOB I'PaXJIAHCKOTO COCTOSIHUSI, C HApYIIEHUEM YCJIOBUM U TPEMsT-
CTBUM, YCTAaHOBJICHHBIX JIJISl €T0 3aKIIOUEHUs, IN00 0e3 HAaMEPEHHs CO3/1aTh CEMBIO
(3akmroueHne (UKTUBHOTO Opaka), W TMOBJEKIIEee BO3HUKHOBEHHE HETATUBHBIX
IOPUANYECKUX TTOCIEACTBUM, yCTaHOBIEHHBIX B CK PDy.

Bnecenue onpenenenuss B CeMeiiHblii KoJeKC P® MO3BONIUT KOHKPETU3UPO-
BaTh U YCTAHOBUTH €IMHOE TOHUMAHUE MHCTUTYTA HEJEHCTBUTEILHOCTH Opaka.

bpax npusHaeTcs HEAEHCTBUTEIBHBIM PU HAPYIICHUH YCIOBUM 3aKIIFOUEHUS
Opaka, OpauHoro Bo3pacta. Ecnu ogHO M3 JUIl, BCTYMAOMMX B Opak, CKPHLJIO OT
JIpyroro JiMilia Hajau4ue BeHepuueckoi OosiesHu win BUY-undexuuu, nocnensee
BIIpaBe OOpPaTUTKLCS B CyJ ¢ TpeOOBaHWEM O MPU3HAHUM Opaka HENEHCTBUTEIHLHBIM.
bpak npusHaeTcs HEJEHCTBUTEIHHBIM B CIydyae 3aKitoueHus (GUKTUBHOTO Opaka —
€CJIM CYNPYTU WIM OJIMH U3 HUX 3apEerUCTpUpoBaiu Opak Oe3 HaMepeHUs cOo3/aThb
cemblo. [Ipu 3TOM 3aKOHOM YCTaHOBJIEHO, YTO Opak HE MOXET ObITh MPU3HAH He-

ﬂCﬁCTBHTCJ’IBHBIM 1o ApyruM OCHOBAHUSM.
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Ho B pesynbrarte nccienoBanus Oblia BbISIBICHA HEOOXOJUMOCTh B JAOIOJIHE-
HUU TEpEYHsl YCIOBHI M OCHOBAaHUM ISl MPU3HAHMS Opaka HEIEHCTBUTEIbHBIM.
Tax, HeoOxoqumo yTouHUTH cTarthio 14 CK P®, nononHuB ee yka3aHUEM O 3ampere
JUISL BCTYTUICHHSI B Opak JIMIl OHOTO I0JIa, a TAK)KE€ BHECTU U3MEHEHUS B CTaThio 2/
CK P®, nononHuB ee MOJIOKEHUEM O HEACHCTBUTEIBLHOCTU Opaka Ipu CMEHE MoJa
JPYTUM CYTIPYTOM B IIEpHOJI Opaka.

Takyke npenaraercsi BHECTH TaKO€ OCHOBAHME JJIs1 HEACHCTBUTENBHOCTH 3a-
KJIFOUEHHOTo Opaka Kak HaJlU4ue y OJHOTO W3 CYHpyroB 3a0oJeBaHUs, KOTOPOE
MPEACTABIIAET ONACHOCTH AJIA IPYroro Cymnpyra U ux OyIyImux JeTei, TO €CTh BCEro
NOTOMCTBa. B poccHiickoM 3aKOHOAATENbCTBE €CTh TOJBKO TaKO€ OCHOBAHUE IS
HEJICHCTBUTEILHOCTH Opaka, KaK COKpbITHE BeHepuueckoil Oonesnu win BUY-
MH(EKIUHU, HO BEJb COKPBITHE IPYTUX 3a00JI€BaHUN MOXKET IPUBECTH K 00JIee TIXK-
KHUM TIOCJIEJICTBUSAM JUIs 3[J0POBbsI APYTOro CyNpyra u MoToMcTBa. MHorue 601e3H1
NEPEAlOTCs M0 HACIEACTBY U TAKOE OOCTOATEIBCTBO MOXKET ObITh HEU3BECTHO J00-
pocoBecTHOMY cyrpyry. Kpome Toro, Ha IpakTUKe OYE€Hb CIIOKHO JOKa3aTh 3HAMI JIU
JOOPOCOBECTHBIN CYNPYT O HAJIWYUKM OOJIE3HU JIPYToro Cynpyra Wid HET, B CBA3H C
YeM MPEeIoJIaraeTcsi BO3MOXKHBIM TaK)Ke€ BHECTH MPEJIOKEHUE 00 YCTaHOBJIECHUU
00s13aTeIbHOr0 JOOPAYHOTO MEIMIIMHCKOTO 00CIICIOBAaHUS U OCBEAOMIICHUS Oymy-
IIMX CYNPYTOB O 3J0POBBE JIPYT Ipyra U 0 BO3MOXKHBIX IEpEAaBaEMbIX 11O Haclel-
CTBY OOJIC3HSIX.

[Ipu paccMOTpeHUM IpoLECCyaIbHbIX ACMEKTOB HEIEWCTBUTENBHOCTH Opaka
OBLJIO YCTAHOBJIEHO, YTO C TpeOOBAaHUEM B Cy/ O IPU3HAHUU Opaka HEACHCTBUTENb-
HBIM MOTYT OOpaTUThCS JULA, KPyr KOTOpbIx onpeneneH B cT. 28 CK. bpak npusHa-
€TCSl HEIECUCTBUTENIBHBIM CO JHS €r0 IOCYJapCTBEHHOM PErucTpaldd B OpraHax
3AI'C. IIpu3Hanue Opaka HeIEWCTBUTEIIbHBIM OCYILIECTBIIICTCS TOJIBKO B Cy/1€0HOM
nopsiake. Ha ocHoBaHMM perieHus cyna O MPU3HAHWU Opaka HeIeWCTBUTEIbHBIM
3alliCh aKTa O 3aKJIIOYEHUH Opaka aHHYJIUpYyeTcs. Y JUI, COCTOSBUIMX B TaKOM
Opake, yTpauMBalOTCs MpaBa U O0S3aHHOCTU CYNPYIoOB, 32 UCKIIOUEHUEM CIIy4aes,
NPEeIyCMOTPEHHBIX B LEJSX 3allUThl MpaB JOOPOCOBECTHOIO CyNpyra MU JeTei,

pPOXJIeHHBIX B Opake. [Ipy NpUHSATHUM UCKOBOTO 3asiBJICHUS CYJlbs BBISICHAET, MO Ka-
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KOMY OCHOBAHUIO OCHAapHUBAETCA JEUCTBUTEIBHOCTh Opaka M OTHOCUTCS JIU UCTEI] K
KAaTEeroOpyH JIML, KOTOpbIE BIpaBe BO30YyKJaTh BOIPOC O MpU3HAHUU Opaka HeJeu-
CTBUTEJIBHBIM 10 ’TOMY OCHOBAHHUIO.

B cnyuasix, xorga oOCTOSTENbCTBA, SBISIOMIMECS OCHOBAHUEM MPU3HAHUS
Opaka HEeJIEHCTBUTENIbHBIM (32 UCKIIOYEHUEM OJIM3KOTO POJCTBA), OTIAIU K MOMEH-
Ty pacCMOTPEHUS JeJ1a Cyl MOKET MIPU3HATh OpakK JAeUCTBUTEIbHBIM, YTO B IOPUIU-
YECKOM JINTepaType NMEHYETCSl CaHaluen Opaka.

CeMeiliHOE 3aKOHOATEIBCTBO BBIIEISAET OJAHUM M3 BHUJOB HEACHCTBUTEIBHO-
ro Opaka (puxkTuBHBIN Opak. UKTUBHBIN Opak — 3TO0 Opak 0€3 HaMepeHus COo31aTh
CEMBIO, 3aKJIIOYCHHBIA I IPYrou Leid. B Hacrosmee BpemMs 3TO OTPULATEIBHOE
SBJICHUE BCE 4Yallle BCTpedaeTcsi B cyAeOHOM mpakTuke. PacnpocTpaHeHHBIMU CITy-
yasiMUd CTaj0 MCIOJIb30BaHHE ceTh VHTEpHET, MOCKOJIbKY pa3Melaercs OOoJblIoe
YHCII0 OOBSABICHUIM O BO3MOXHOCTHU 3aKIFOUEHUS MOJOOHBIX COKO30B 3a ONpeeliCH-
HO€ JICHE)KHOE BO3HAIPAK/ICHUE.

O ¢ukTHBHOCTH Opaka 3aKOH COJEP UT TOJIbKO OCHOBHBIE MOJIOKEHHUS, HO
MOCJIEJICTBUS U CIIOCOOBI yCTpaHEeHUs (PUKTUBHBIX IOPUIUYECKUX (PAKTOB HE yKa3a-
Hbl B CK P®. B cBs3u ¢ 3TuM, B paboTe paccMOTpeHa BO3MOXKHOCTb HMPHUHSITHS
HOPM, YCTaHABIMBAIOUINX IOPUINUECKYIO OTBETCTBEHHOCTD I HEJOOPOCOBECTHBIX
CTOPOH, 3aKJIIOUMBIIMX (UKTUBHBIN Opak, U TPEThUX JIUL, MOJYYAIOUIUX OT TOrO
MaTepHalbHYIO BBITO/lY, B CIIy4ae X JOKAa3aHHOW BUHBI.

[Ipu3Hnanue Opaka HeIEHCTBUTENIBHBIM BIICUET aHHYJIMPOBaHHUE 0e3 IMpHUMeHe-
HUS CYJIOM JOTIOJHUTEIBHOTO PEMICHUS] U HEKOTOPBIX APYTHUX MpPaB CyNpyros: IMpa-
Ba Ha (paMUJIMIO, MPUHATYIO MIPU FOCYJAPCTBEHHON PErvCTpaliy 3aKiIr04eHus: Opa-
Ka; MpaBa NOJIb30BaHUS KWIOK IJIOIIAABI0 IPYroro Cympyra IpH BCEJICHUH B KU-
JI0€ MOMENIeHUE MOcye 3aKIoueHus Opaka; mpaBa HacleOBaHUsS MO 3aKOHY IMOCJe
CMEPTH CyIIpyra; npaBa Ha IEHCHIO IO CIIy4ar0 NOTEpU KOPMUIIbLIA.

W3 yka3zaHHBIX CHEUUAIbHBIX IOCJIEICTBHM MNPEIyCMOTPEHBI HCKIIOUYEHHS,
LEIbI0 KOTOPBIX SBJSIETCA 3alllUTa Ha ypOoBHE (eepalibHOTO 3aKOHA MpaB Cynpyra,
npaBa KOTOPOTO HapylIEHbl MpU 3aKIIOYEHUN HEACHCTBUTEIBHOrO Opaka, TO €CTh

JI0OPOCOBECTHOTO CyNpyTa.
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B wactHOCTH, Cy/ BrpaBe mpu3HATh 32 JOOPOCOBECTHBIM CYIIPYTOM MPaBO Ha
MOJIyYEHUE OT JIPYroro Cympyra CoJepKaHusi B COOTBETCTBUM €O cTaThsiMH 90 u 91
CewmeitHoro xonekca P®, a B OTHOIIEHUH pa3jiesia UMYIIECTBA, MTPUOOPETEHHOIO
COBMECTHO JJ0 MOMEHTa Mpu3HaHUs Opaka HEACHCTBUTEIBHBIM, BIIPABE MPUMEHUTh
MOJIOKEHUSI, yCTaHOBJIEHHBIE CT. 34, cT. 38 u cT. 39 CK P®, a Takxe npu3HaTh J€ii-
CTBUTEJIBHBIM OpauyHbIid JOTOBOP MOJHOCTHIO WM YacTU4YHO. [JoOpoCOBECTHBIN CY-
npyr, B coorBercTBUU C 1. 4 cT. 30 Cemeiinoro xonekca P®, BmpaBe TpeboBaTh
BO3MEUIEHNS MPUYMHEHHOIO €EMY MAaTEPUAIIBHOTO U MOPAJIBHOTO Bpela MO IpaBU-
JaM, TIPEAYCMOTPEHHBIM TPAXKJAHCKUM 3aKOHOAATEIBCTBOM.

B nannom Bompoce MHOTO HESICHOCTEW BO3HHMKAET MPHU ONpPEJICICHUN pa3Mepa
KOMITICHCAIIMM MOPAJIbHOTO Bpena nodpocoBecTHOMY cynpyry. [Ipu omnpeneneHuun
pasMmepa KOMIIEHCAIlUU CyJl MPUHUMAET BO BHUMAaHUE CTETEHb BUHBI HAPYIIUTES,
YUUTBIBAET XapakTep GU3NUECKUX U HPABCTBEHHBIX CTpaJaHUil, CBSI3aHHBIX C WH/IU-
BUJTyJIbHBIMU OCOOCHHOCTSIMH MOTEPIIEBIIETO, & TAKXKE TPEOOBAHUS PAa3yMHOCTH U
CIIpaBeUIMBOCTH. Bompoc omnpenenenus cyaioM pazMepa KOMIIEHCAIMU MOPAIBHOTO
Bpe€/la HOCUT OIIEHOYHBIA XapakTep. ITO CBA3aHO C TEM, YTO JEHCTBYIOIIEE 3aKOHO-
JaTeNIbCTBO HE COJIEPKUT YETKUX KPUTEPHUEB sl ero onpeneneHus. Cyabu BHIHOCAT
pEIIeHHs B paMKaX MPEJOCTABICHHON UM 3aKOHOM CBOOOJIbI YCMOTpEeHUS. B cBsi3u C
TE€M, YTO CyMMa KOMIIEHCAIIMA MOPAJIbHOTO BPE/Ia HAMPAMYIO 3aBHCHUT OT CYObEK-
TUBHOU OILICHKH CYJla, CYUTAETCS] HEOOXOAUMBIM OMPEACTIUTh MUHUMAJIBHBIN TIpees
TaKOBOW KOMIIEHCAIIMU, a UMEHHO B pasmepe 50 Toicsu pyOneit. B3pickanue xowm-
MIEHCAIIMU MOPAJBLHOIO Bpella B YKa3aHHOM pa3Mepe IMO3BOJIUT YKPENUTh 3aKOH-
HOCTb W TIPaBOMOPSAOK, YCTAHOBUTh CUCTEMHOCTh B TIOJXOIE CYJIOB MPHU paspelie-
HUU JIeNl JaHHOU KaTteropuu. OmnpenieieHne MUHUMAJIBHOTO Tpeiesia KOMIIEHCAIIMU
MOpPaJILHOTO Bpeaa J0OPOCOBECTHOMY CYNpPYTy paccMaTpUBAETCS TakKe Kak Ipe-
BEHTHUBHAsI Mepa, CIIOCOOHAsi COKPATUTh KOJUYECTBO HE3aKOHHBIX OpakoB, TaK Kak
MO3BOJIUT 33JIyMaThCsl O MOCJIEC/ICTBUSAX JIMILIAM, CO3HATEIIHHO 3aKIIOYAIOIINX HEEH-

CTBUTEJIbHBIN Opak.
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