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PE®EPAT

bakanaBpckas paborta compepxut 72 c., 56 HCTOYHUKOB.

BPAYHO-CEMEWHBIE TIPABOOTHOIIEHUS, CEMBS, BPAK, MHO-
CTPAHHBIN DJIEMEHT, JIUIIO BE3 TPAXJIAHCTBA, 3AKJIIOUEHUE BPA-
KA, PACTOPXXEHME BPAKA, TIPU3SHAHUE BPAKA, HEJENCTBUTEJIb-
HOCTb bPAKA, JIMUHBIE HEUMYIIECTBEHHBIE OTHOIIEHW A, UMVIIE-
CTBEHHBIE OTHOIIEHNMA.

B pabore uccrnenoBanbl OpauHO-CEMENHBIE, a TaK K€ KOJUIM3UOHHBIC HOPMBI
Poccuiickoit @enepanu 1 MEKIyHAPOIHBIX TPABOBBIX AKTOB, KOTOPBIE PETYIUPYIOT
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3HaHUs Opaka ¢ ydacTHEeM MHOCTPAHHOTO JIEMEHTA HEJIEHCTBUTEIBHBIM, B TOM YHUCTIE
B NOJATOTOBKE MPEANUCAHUI IO MPABOMPUMEHEHUIO M PA3BUTHUIO HOPM 3aKOHOJa-
TEILCTBA B JJaHHOU cdepe.

OcHOBa METOJI0JIOTUU UCCIIEAOBAaHUN Oa3UpyeTCs Ha COBOKYMHOCTH OOIEHA-
YUHBIX, YaCTHBIX M CHEIUATBHBIX METOAMYECKUX HadallaX OCBOCHHS COIIMAIIBHBIX U
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K€ METOJIbl aHAJIOTUH, MCTOPUYECKOTO TMO3HAHUS, CTPYKTYPHO-()YHKIIMOHATBHBIHN

METO/I, FOPUIUKO-TOTMATUYECKUN U IPYTHE.
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BBEJIEHHE

Ha coBpemeHnHOM 5Tare y Jtojieil €CTh BO3MOXKHOCTh CBOOOJHO TEpeceKaThb
I'PaHULIbl TOCYAAPCTB, OOIIATHCS C TPaXJAAHAMH JPYTUX CTPaH BHE 3aBUCUMOCTH OT
UX MECTa KUTEIbCTBA U HAIMOHAIBHOM IPUHAIICKHOCTU. B CBA3M ¢ 3THM BCe yame
CTaJI 3aKJII0YaThCs Opaku, CO3/1aBaThCs CEMbH MEXKIY JIOABMH, UMEIOUIMMH Pa3HOE
IPAXKIAHCTBO WJIM MPOKUBAOIIMMHU 33 TPAHUIIECH.

OO01en3BecTHbI (hakT, UTO BOMPOCHl OXpaHbl HHTEPECOB CEMBH, 3a00THI O Je-
TSAX, YPETyJIUPOBAHUE 3aKIIOUEHUS U PACTOPKEHUS Opaka JOJKHbBI PEaTU30BbIBATHCS
rocynapcTBoM. Takke, B HACTOsIIEE BPEMsI Mbl 3aMe4YaeM OBICTPOTEUHOE COBEPLICH-
CTBOBAHWE OTHOIIECHUW MEXKJy CTPaHaMH, B TOM YHCIIE UX TPaXJaHaMH IPYT C JIpy-
roM. EXeroHo KoJm4ecTBO OpakoB MEXIy rpa’kJaHaMH pa3HbIX CTPaH ONEPaTUBHO
Bo3pactaeT. [lo npuunHe n3MeHeHnnem no3uuuu Poccun B MUPOBOM COOOIIECTBE TO-
MEHSUIOCh U OTHOILIEHHWE K IPAaBOBOMY YPErYJIHMPOBAHUIO OTHOLICHHH C y4acTHEM
MHOCTpaHHbBIX IPaXKJaH, Kak U B OpauHo-ceMeiHol obsactu. C COBEpILIEHCTBOBAHU-
€M MEXIyHapOAHBIX MPAaBOOTHOILICHUHN ¢ yyacthueM Poccuiickon denepanyu, B TOM
YUCJIE MO3BOJICHUE MCIIOJIB30BAHUS MHOCTPAHHOI'O MpPaBa SBIAETCS JOBOJIBHO CTpe-
MUTEIBHBIM MEPEX0JI0M, KOTOPBIM BBI3bIBAET 0COO0€ BHUMAHHUE U MO3TAIHOE BBEJE-
HUE B 00J1acTh OpayHO-CEMENHBIX MPABOOTHOIICHUNA. 3HAYUTEIBHO BBIPOCIO KOJU-
YECTBO CYJCOHBIX pa3OMpaTesIbCcTB C y4aCTHEM HMHOCTPAHHBIX T'PAXKIAaH B 00JIacTH
OpayHO-CEeMEMHBIX MPABOOTHOIICHHUI, © B OCOOEHHOCTH /€Il M0 YCHIHOBJIEHUIO POC-
CUHICKHX JETeW HMHOCTpaHIIaMU U HA00OPOT.

Ha yperynupoBanue OpayHO-CEeMEWHBIX TTPABOOTHOIICHU B OCHOBHOM OKa3bl-
BAIOT BJIMSIHME HALIMOHAJbHBIE, UCTOPUUYECKUE, PEIIMTHO3HBIE OCOOCHHOCTU U Tpau-
UM, SKOHOMHUYECKas U JeMorpapuueckasi CTeleHb COBEPILIEHCTBOBAHUS PA3IUUHbIX
rocynapcts. K 3Tol rpynmne OTHOLIEHU B MEXAYHAPOAHOM YaCTHOM IIPABE MBI MO-
’KEM OTHECTH BOIPOCHI 3aKIIOUYEHUS U pacTOpKeHUs Opaka, Mpu3HaHUs Opaka He-
NEHUCTBUTEIBHBIM, YCTAHOBIIEHUE PEXXMMa UMYILECTBA MEXIY CyNpyraMH, Yperyiu-
pOBaHUsl aJMMEHTHBIX 00S3aTENbCTB, YCHIHOBJICHUS, YCTAHOBJICHUE MECTa >KUTEJb-

CTBa z[eTeﬁ U APpYru€ OTHOIICHUA C YyHACTHUCM HMHOCTPAHHOTO 3JICMCHTA W JIMIL oe3
S)



rpaxnaicTea. Ha coBpemMeHHOM 3Tame Mbl BIIpaBe paccyXJIaTh 00 aKTyaJlbHOCTH
ATUX BONPOCOB, KaK ¢ HAYYHOW TOUKM 3pEHUS, TaK U C MPAKTUUYECKOH, 00YCIOBIECH-
HBIX TEKYILEW CTyNEHBIO PAa3BUTHS B3aMMOJEUCTBUS TOCYJAPCTB U UX T'PAXKIAH APYT
C IpyroMm.

C y4eToM aKTyaJlbHOCTH, IPUBEIEM HEMHOTO CTaTHCTHYECKUX (pakToB. B 2017
roay B AMypckoil 00J1acT CBOM COI03 3aperucTpupoBain 92 mapsl, B KOTOPOH OJUH
U3 CYNPYroB - IpakIaHWH MHOCTPAHHOIO rocyzapcrsa. YHamie BCero OJuMH M3 Cy-
IIPYrOB SIBJSUICS TPaKJaHWMHOM ApMEHHH - 3aKiroueHsbl 24 coro3a. [lo aeBars nap, B
COCTaBE€ KOTOPBIX YKpauWHEl WU a3epOailjkaHel, JecATb OpakoB 3aKIIOYEHBI C
rpakaanamu KHP. Taxxxe rpaxnane Poccuiickoit deneparun B AMypcKoi 00J1acTu
CBA3BIBAIOT ce0s1 ¢ moananHbiMu Anonuu, Kopen, Amepuku u apyrux ctpad. B 2016
rogy B AMypckoil obiactu opunuanbHo opopMmuia oTHouieHus S5 971 napa, U3 HUX
115 map, B KOTOpBIX OAWH U3 Cynpyros MHocTtpaHen. C ydeToM CTaTUCTKH B AMyp-
CKOM 00J1acTH, KOJIMYECTBO 3aKIFOUYEHHBIX OpPAaKOB C Y4aCTHEM OAHOIO U3 CYIpPYroB
WHOCTPAHHOI'O IPaXkAaHWHA CHUKACTCH.

OTHOILIEHHS] MEX]TY JIFOIbMH, OCOOCHHO OpauyHO-CEeMETHbIE MPABOOTHOLIEHUS,
TECHO CBSI3aHbI C TPATUIUAMU, 0OBIYasIMH, PEIUTHO3HBIMU B3IJISIIAMU ONPEEICHHOM
STHUYECKOW T'PYIIbl, HAHUOHAIBHOCTH, U B CBSI3U C 3TUM CEMEWHOE IIPABO 3HAYHU-
TEJIbHO OTJIMYAETCS B KAXAOW CTpaHe M (aKTHUUECKH He nmojaaeTcs yHupukauuu. Bee
3TO MPUBOJUT K 3HAYUTEIILHOMY YHUCIy MPoOJIeM, KOJJIM3UI 3aKOHOB B JaHHOM 00Ja-
CTH MPABOBOI0 yperyiupoBaHus. Komu3HOHHbIE HOPMBI, PEryIupyronme OpayHo-
CeMeiHbIe MPaBOOTHOILIEHUS, N300pakatoTcsi OCOOCHHO TPYAHBIMU CpeIr KOJUIU3H-
OHHBIX HOPM MEXAYHAPOJHOI'O YaCTHOI'O IIPaBa, MOTOMY YTO 3TOT BHUJI OTHOILLEHUH C
Y4aCTHEM MHOCTPAHHOTO 3JIEMEHTA CBSI3aH Cpa3y C IBYMS, a HHOT/IA U HECKOJIbKUMU
CTpPaHAMHM, U KOHEYHO C Pa3JIMYHbIMU IIPABOBBIMH crcTeMamu. [IoHsATHO, 4TO TipH Ta-
KOM MHOKECTBE HOPM HX MOJIHOE COBITaJICHUE MPOCTO HEBO3MOXKHO.

OCc00EHHOCTh KOJUITM3MOHHO-TIPABOBOTO PETYJIUPOBAHUS OpavyHO-CEeMEMHBIX
IIPABOOTHOLICHUHM C y4aCTUEM MHOCTPAHHOTO JJIEMEHTA U MEpPBI I PA3BUTHUA JaH-
HOT'O YPETyJUpPOBAHUS ONPEAEIININ BIOOP TEMBI HAILIETO UCCIIEIOBAHMSL.

B nocjacaHec BpeMs NMPUHUMAKOTCA 3dKOHBI O MCKAYHAPOJIHOM YaCTHOM IIpa-
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B€, KOTOpbIE, KaK MPAaBUIIO, BKIIOYAIOT B C€0s1, KpOME OOIIETPUATHIX HOPM, TOBOJIBHO
HAIOJIHEHHYI0 CHCTEMY KOJUIM3MOHHO-TIPABOBBIX HOPM, PEryJIHPYIOMIUX OpadHo-
CEMEWHBIE OTHOILICHHS C MHOCTPAHHBIM AJIEMEHTOM. J[aHHBIE NONBITKA HAUTH OJHO
oOliee pelieHre B 00JacTH CEMEHHBIX OTHOIIEHUN C Y4acTHEM Tpa)xaaH APYroro
rocyJ1apcTBa, KOTOpbIE NPEANPUHUMAIOTCS, B TOM YHCIIE U €EBPOINEUCKUMU CTPaHAMHU,
SBIISIIOTCS TIOJITBEPXKJICHUEM TII00aIM3alMK TIPOIEecca HAMOHABHBIX KOAU(UKAIIIiA
B 00JacCTH MEXIYyHApOJHOIO0 YAaCTHOTO MpaBa, KOTOpas BBIPAXKAETCS HE TOJIBKO B
pPacCIpOCTPAHEHUN U PA3BUTHM JAHHBIX OTHOLIEHWW MPAKTUYECKHU II0 BCEW IUIAHETE,
HO Y B MHTEPHALMOHAJIM3ALUKA CaMOM BbIPaOOTKH PEryJIUpOBaHUs JaHHBIX IpoIEeC-
COB.

OOBEKTOM HAIIETO UCCIEN0BAHUS BHICTYNAIOT OpayHO-CEMEHbIE OTHOLIEHUS,
KOTOPBIE OCJIOKHEHBI YYaCTUEM UHOCTPAHHOI'O AJIEMEHTA, BOZHUKAIOLIUE 110 ITIOBOLY
3aKJIIOYEHUS] U PacTOp:KeHUsI Opaka, aIUMEHTHBIX 00513aTE€IbCTB, OTHOIICHUN MEXTy
POAMUTENSAMUA U JE€TbMHU, U KOTOPBIE B YACTHOCTH PErYJHUPYIOTCS KOJUIM3UOHHBIMU
HOpMaMH MEXIYHApOIHOr0 YacTHOro Ipasa Poccuiickoit @enepannu.

[IpenmeTroM mcciietoBaHMs SBISIOTCSA MPABOBBIE HOPMBI, METOJBI M MPHUHIU-
IIbI, KOTOPBIEC HUCIOJIB3YOTCA IIyTEM OTCBUIKM B 3aKOHOJATEIBHOM PErIaMEHTHUPOBA-
HUU OpayHO-CEMEIHBIX MPABOOTHOIICHHM, C y4acTHEM HHOCTPAHHBIX 3JEMEHTOB,
HOPMBI POCCHMCKOIO0 M MEXIyHApPOJIHOIO CEMEUHOrO IpaBa, a TAKKE UTOTOBBIE pe-

IMCHWA, BBIHOCUMBIC MCKAYHAPOIHBIMHA Cy,[[e6HI>IMI/I N KOHTPOJIbHBIMH OpPIraHaMH.



1 OBIIASI XAPAKTEPUCTUKA BPAYHO-CEMEWNHBIX OTHOIIEHUIA
MEXIYHAPOIHOI'O XAPAKTEPA M NX MECTO B CUCTEME
POCCHUHMCKOI'O ITPABA

1.1 IlonsiTue, coaep:kaHue M 0COOEHHOCTH OPAYHO-CeMeHbIX OTHOIIEHHU I

CewmeiiHble MpaBO OTHOIICHUS MPEACTABIAIOT COOOM COBOKYMHOCTH OTHOIIIE-
HUWJIMYHOTO HEUMYILECTBEHHOTO M HMMYIIECTBEHHOTO XapaKTepa, OCHOBAaHHBIC Ha
POJICTBEHHBIX CBS3SIX U PETYIUPYEMbIE HOPMAaMH IPaKIaHCKOTO (B IIUPOKOM CMBICIIE
ciioBa) npaBa. Bo MHOTHX rocyapcTBaxo0TCyTCTBYET CEMEHHOE MPaBo, KaKk CaMOCTO-
ATeNbHAsA OTpaciib TMpaBa, U OpayHO-CEMEWHbIE OTHOUIEHUS  PEryJUpYIOTCS
rpaxaaHckuM 3akoHogareabcTBoM (PPIT, IIserinapus). Bo ®pannuu nepseiii Ce-
MEUHBIN KOAEKC ObUI MPUHAT TOJBKO B 1998 r. B OONBIIMHCTBE COBPEMEHHBIX
CTPAaHCEMENHOE MPaBO OTIEJIEHO OT I'PAKJAHCKOIr0, KOAU(MDUIIMPOBAHO U IPE/ICTaB-
JsIeT cOO0O0M caMOCTOATENIbHYI0 oTpacib npaBa (Poccuiickas ®denepanus, Amkup,
ctpanbl Boctounoit EBpornbl u JlatuHCcKOM AMGpI/IKI/I)l. JIns cemMerHOro mnpasa, Kak
HU JUIsl KaKOW Ipyroi chephlpaBOBOroO PEryIMpOBaHMS, XapaKTEpHbI BECbMa 3HAYU-
TEIbHbIE  OTJIMYMS MEXKJY IPABOBBIMU CHCTEMAMH Pa3JIMYHBIX CTpaH. JTO
OOBSACHSAETCS TEM, UTO Ha YpPEryJupOBaHUE OpauHO-CEMEHHBIX OTHOIICHUN  3HA4M-
TEJIbHOE BO3JCHCTBUE OKa3bIBAIOT OOIIECHAIIMOHAIBHBIE OCOOCHHOCTH U TPaJWLIUU.
PerynmupoBanue  [aHHBIXOTHOLIEHHMII HMMEET BEKOBYKO ucTopuro. Ha coszna-
HUEIMPABOBbIX HOPM, MPEUMYIIECTBEHHO B cdepe CEeMEHHOro npaBa, OKAa3bIBAET
BIIUSIHUE TIEPKOBB, PENUTHS. DTO OOBICHICTH pPEalbHYIO HEXBATKy B JJaHHBIX 00Ja-
CTSIX MEXKIYHAPOAHOW YHH(PHUKALMK MaTepUaIbHO-TIPABOBBIX HOPM. 311eCh Ipeolda-
JAI0T KOJUJTU3UOHHBIE HOPMBI, MPABAAOHU TOJBKOOTCHUIAIOT K MPaBYy OTAECIbHBIX
cTpaH. B 3akitouuTeNbHBIE TOABl MTPUYMHOXWIACH BaKHOCTh MHOTOCTOPOHHUX U
JIBYCTOPOHHUX JIOTOBOPOB, COAEPKAIIUX KOJJTM3UOHHBIE HOPMBI B IaHHOM 00JIaCTH.

[TonsiTHe «MHOCTPAHHBIN dIEMEHT» 3akperuisiercs B 1.1 ctT. 1186 I'pakmancko-
ro Komekca Poccuiickoit @enepanun (JaHHOE TMOHSATHE MACCOBOIPUMEHSETCS B

MEXyHApPOJIHOM YaCTHOM IIpaBe). JTaHOpPMa OrOBapHBACT, UCIOJIB30BAHUE IPaBa

! Anydpuesa JLII. MexnyHapoaHoe dactHoe mpaBo. OcoGennas gacte. M., 2000. C. 120.
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«K TPaXXJAHCKUM ITPABOOTHOLIEHUSIM C Y4aCTUEM MHOCTPAHHOI'O 3JIEMEHTA UM WHO-
CTPAaHHOTO  IOPUAMYECKOTO0  JMUA WIM TPaXITAHCKUM  [PABOOTHOLICHHUSM,
OCJIO)KHCHHBIM WHBIMU MHOCTPAHHBIMH 3JIEMEHTAMH, U JIaXKE B CIIy4ae €CIUOOBEKT
rPaXKIAHCKUX IPaB HAXOIUTCA 3a PyOekoM»’. OTCIONA, HHOCTPAHHBI DICMEHT B
rpakIaHCKO-TIPABOBBIX OTHOILICHUSX BBIPAKACTCS B:

1) “HOCTpaHHOM TPaXIAHCTBE, NOIAHCTBE HMIMUHOCTPAHHON PETHUCTpAIlUH B
OTHOILLIEHUH IOPUIUYECKOTO JIUIA U €T0 YYaCTHUKOB;

2) citydae, Korjia 00beKT IpakIaHCKUX IPaB HAXOAUTCS 3a PyOeKOM;

3) npyrux 0coOOEHHOCTSIX.

JIaHHBIN CIIMUCOK HE MCUEPNBIBAIOIIMN. B CéMENHBIX OTHOLIEHUAX B BUAE UHO-
CTPAHHOIO 3JIEMEHTA MOKET ObIThOOCTOSATEIBCTBO, MIIMIOPUINYECKHI (aKT, C KOTO-
PBIM CBsI3aHbl BOBHHUKHOBEHHE, U3BMEHEHUE WJIU MPEKPAIleHUE MPABOOTHOUIEHHUS, KO-
TOPOE UMEJI0 MECTO 3a PyOekoM, (K MpUMEpy 3aKIIIOUCHUE WIIM pacTopkeHue Opaka
MEK]ly POCCUHUCKUMU TpakJaHaMU MPOU30IILIO HA TEPPUTOPUU HHOCTPAHHOTO TOCY-
napcrBa)’. Hallidmie MHOCTPAHHOTO DJIEMEHTa OOSI3HIBACT [PABOIPHMEHHTENS OIIpe-

JeIUTh MoAXOoAsIIee MpaBo. Bonpekn Ha pukcHUpoBaHME KATETOPUU UHOCTPAHHOTO

sanemenTa B pazzaene VI 'K PO, B Hayke HET MLEIBHOTO B3TJIsA/Ia O €r0 UCIOJIb30Ba-
HUMU. [IpOTHB TepMHHA «MHOCTPAHHBIM BJIEMEHT» B JIMTEPATYpPE 4 MIPUBOJATCS pas-
JIMYHBIEC JTIOBOJBL,CPEIM HUX — APTYMEHT O TOM, YTO NMPUMEHEHUE JTAHHOTO TEPMHHA
HAPYIIAE€T KOHCTPYKIMIO MPABOOTHOUICHWS, NMPOU3BEACHHYKO B TEOPUHU ITpaBa
(cyOBbekT, 00BEKT, IpaBa U 00S3aHHOCTH), H0OABIISASI B Hee elle OauH daeMeHt. Ho
MOoJl UHOCTPAHHBIM 3JIeMEHTOM, Kak 3ametuiaH.M. MapeiieBa, He00X0IUMO TTOHU-
MaTh HE DHJIEMEHT MPAaBOOTHOLICHMS, a TOJBKO €ro «OIPEICICHHYI) OKPacKy» >
BCKPBIBAIOIIYIO CBSI3b C MHOCTPAHHBIM TOCYJIAPCTBOM U BBIACISIONIYI0 OCHOBBI JJIS

TOrIO, YTOOBI IMOCTABUTHBBOIIPOC O IIPUMCHHUMOM IIPaBC. TaK)Ke, BBICKA3bIBAOTCA CYXK-

2 I'paxxnanckuii kogeke Poccutickoit @eneparinu (dacts yerseprasn) ot 18.12.2006 Ne 230-D3 (pex. ot 14.11.2017) (c
W3M. ¥ 101, BTyl B cuity ¢ 01.01.2018) // Poccuiickas razera. 2006. 22 nek. Ne 289.
3Tp0(1)I/IM€H N.A. CranoBnenne nncruryra Opaka B Poccun, rocynapersax - yuactHukax Conpyxectsa HezaBucumbix
T'ocynapcre u bantuu // Cemeiinoe u xuuinHoe npaso. 2011, Ne 6. C.2 - 7.
*®denoceesa I'10. Bpauno-ceMeiiHble OTHOIICHHS MEKIyHAPOIHOTO XapakKTepa M MEXIYHApOAHOE YACTHOE MPaBo:
00BEKT M OTpacib WM JIBE CAaMOCTOSTENbHBIX oTpacin npaBa? // Lex Russica. Hayunsie Tpyast MITFOA. 2005. Ne 2.
C. 543.
5MapblmeBa H.U. Cemelinble OTHOIIEHUS C y9aCTHEM MHOCTPAHIICB: MPAaBOBOE peryiaupoBanue B Poccun. M.:Boarepc
Kiysep, 2007. C. 20 - 21.
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JICHUSIO TIEPEMEHE «MHOCTPAHHOTO 3JIEMEHTa» Ha «MHOCTPAHHYIO XaPAKTEPUCTUKY)
WJIA BBIPAKEHUE IOPUAMYECKOUN CBSI3U ° Brnpodem oTpullaHue UCIOJIB30BAHUS KaTe-
TOpUN «MHOCTPAHHOTO DJJIEMEHTA» HEPAIMOHAIBHO MO CIeAyomuM ¢GakTopam:
BO-TIEPBBIX, 3TO YK€ CJIOKHUBILIUICSA TEPMHUH, U, BO-BTOPBIX, OH OTPAXEH B 3aKOHO/1a-
TEJbCTBE.

B cemeitHoM mipaBe B MOJaBIISIIONIEM OOJBIIMHCTBE CIy4aeB CBSI3b MPABOOT-
HOIICHHSI ¢ MHOCTPAHHBIM FOCYJAapCTBOM BBIPAXKa€TCs, MPEXkKJIE BCEro, B MHOCTPAH-
HOI XapakTepuctuke cyobekToB npaBooTHomeHus. Paznen VII Cemeitnoro Konekca
Poccuiickoit q)ez[epam/m7, MOCBAIIECHHBI CEMEMHBIM OTHOIICHUSIM C MHOCTPAHHBIM
3JeMEeHTOM, Ha3BaH «lIpuMeHeHHME CEMEMHOro 3aKOHOJATEIbCTBA K CEMEUHBIM
OTHOILICHUSIM C y4acTHEM MHOCTPAHHBIX TpaxkaaH U JHI[ 0e3 rpaxkaancTBa». llox
IPakIAHCTBOM TMOHUMAIOT MPABOBYIO IMPHUHAJICKHOCTh JIMIIA K KOHKPETHOMY TOCY-
JIapCTBY, YCTOMYMBYIO TPABOBYIO CBSI3b JIMIA C TOCYJAapCTBOM, BBIPAXKAIONIIYIOCS B
COBOKYITHOCTH MX B3aMMHBIX TPaB U 00sS3aHHOCTEH, T.€. MPU3HAHKE ITOTO JINIIA B Ka-
YECTBE MOJHOMPABHOIO CYOBEKTa IIPAaBOBBIX OTHOIIICHUM.

B coBpemMEHHOM MEXIYHApOJIHOM MPaBE OMPEAECICHO, YTO U3MEHEHUE TPaAXK-
JIAHCTBA OJIHOTO M3 CYINPYTrOB aBTOMAaTHYECKHM HE BJIEUET 3a COOON H3MEHEHHE
IPpaXKIaHCTBA JPYroro, HO PE3IOMUPYET OOJIETUCHHBIN MOPSAIOK U3MEHEHUS TPaXKIaH-
CTBa (Hbm-flopKCKaﬂ KOHBEHIIUA O TPAXJAHCTBE 3aMYKHEH KEHIIUHBI 1957 r.8).

CeMeiiHbIe OTHOIIICHUSI ¢ MHOCTPAHHBIM JIEMEHTOM SBJISIFOTCS COCTaBHOM Ya-
CTBIO MEXIYHAPOAHBIX TPAXKIAHCKUX MPABOOTHOIIEHUW. MHOCTpaHHBIN 3JEMEHT B
OpavHO-CEMEMHBIX OTHOIICHHUSIX MOYKET MPOSBIIATHCS BO BCEX €ro BapuaHTax. B 3a-
KOHO/IATEIIbCTBE HEKOTOPHIX TOCYIaPCTB 0CO00 BBIJCISIOTCS «HHOCTPAHHBIE» (MEXK-
1y MHOCTPaHIIaMHt) U «CMEIIaHHbIe» (MEXKy HHOCTPAHIIAMUA M COOCTBECHHBIMHU I'PaK-
JTaHaMH ) Opakw.

NHocTpaHHBIMU TpaXkgaHaMHu, O KOTOpbIX UAET peub B pazgene VIl

®3ararosa ®.T. BpauHo-ceMeiiHble OTHOIICHHS MEKIyHAPOIHOrO XapakTepa: obIas XapaKTePHCTHKA H OCOBCHHOCTH
MPaBOBOTO perynupoBanus // JKypHan HaydHbIX yOIMKauii aciupanToB U qoktopanToB. 2013. Ne 5. C. 13.
" Cemeiinbiit koaeke Poceniickoit ®enepanun ot 29.12.1995 Ne 223-03 (pen. ot 29.12.2017) // Cobpanue 3akoHOa-
tenscTBa PD. 1996. Ne 1. Cr. 16.
SKOHBEHIIHS O TPayKIAHCTBE 3aMyXKHeil sxkeHIuHbl (3akodena B r. Hero-Hopke 29.01.1957) // Bexomocti BC CCCP.
1958. 23 okt. Ne28. Cr.373.
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Cewmeitnoro Koaekca, cornacHo cr. 3 @eaepansHoro 3akoHa «O rpaxiaanctse Poc-
CUIHCKOM @enepauﬂn»g SABIIAIOTCA JIMIA, HE SABJISIOIIMECA TPpakJaaHaMu Poccuiickou
denepaluu, 1 UMEIONIME TPAXKIAHCTBO (MOAAAHCTBO) MHOCTPAHHOTO TOCYAapCTBa.
[To 3aKOHY MHOCTPAHHBIMU Tpa)kJaHAMH, O KOTOPBIX UJET pe4b B JAHHOM pa3ieie
CemeiiHOro KoAekca, nmpu3HarTcs B Poccum nuna, He SBISIOIIMECS POCCUIACKUMHU
rpaXxJaHaMy U UMEIOIINE JI0KA3aTeIbCTBA CBOCH NMPUHAMICKHOCTH K TPaXIJAHCTBY
MHOCTPAHHOTO rocyaapcrBa. K Takum jgoka3arenbCcTBaM OTHOCATCS HAIMOHAJIbHBIC
MacnopTa Uiv 3aMEHSAIOIINE UX JOKYMEHTHI. [10/1 KaTeropuio MHOCTPaHHBIX IPaXKIaH
MOMMAIA0T U JIMIa, 00JiaJaolire MoAMaHCTBOM MHOCTPAHHOTO TOCyaapcTBa (pedb
UJIET O TOCYAAPCTBAX C MOHAPXUUECKUM CTPOEM).

B Cewmeitnom Konekce P® He comepkuTcsl ciennaibHOM HOPMBI O ITPABOBOM
cTaTyce MHOCTPAaHHBIX TpaxkgaH U Il 0Oe3 rpaxnaHnctBa B Poccum B
OpayHO-CEeMEMHBIX OTHOLIEHUSX, KaKk 3T0 Obulo paHee B cT. 160 Koxekca o Opake u
cembe PCOCP™. D10 0GbsICHSCTCS TeM, UTO HX IIPaBOBOE IIOJI0KEHUE OIPEIEIICHO
Koncturymueit Poccuiickoit ®enepanuu (1. 3 cr. 62).

Bwmecre ¢ Tem npu peryJnpoBaHUM CEMEWHBIX NMPABOOTHOLIEHUN TOMYCKAETCS
U TIPUMEHEHUE CEeMEHHOr0 3aKOHOJATENIhCTBA NIPYTUX CTpaH. ITO OOYCIOBIECHO
HaJIM4reM KOJUTM3HOHHBIX HOpM B CK P®. Ho, KOHEUHO, yUUTBIBAETCSA U TO, YTO ITO
HE pOCCHUICKOE, a HWHOCTpaHHOE IpaBo, Tpedyrimlee oco0oro mnoaxoda K
YCTAHOBJIEHUIO €T0 COJEpKaHUs U TONKOBaHUIO. [Ipu3Haercs, 4Tto, MNOCKOJIBKY
pEIICHUE CyJl1a, OCHOBAHHOE HA MPUMEHECHUM MHOCTPAHHOTO MPaBa, HAMpPaBICHO Ha
MPU3HAHUE TeX CYOBEKTHUBHBIX MPaB, KOTOPHIC BO3HUKIM TOJ JICUCTBHUEM IaHHOU
VHOCTPAHHOM CHUCTEMBI MpPaBa, OTCHUIKA KOJUIM3MOHHOM HOPMBbI K HHOCTPAHHOU
MpaBOBOM HOpME TpeOyeT MPUMEHEHHS TMOCJEIHEH Tak, KaKk OHa MPUMEHSETCS Yy
cebs Ha ponune. B pesynbrate ot cynoB PD, opraHoB 3ammcu akToB TpaskKJaHCKOTO
COCTOSIHUSI U MHBIX OPTaHOB TpeOyeTcsl yCTAaHOBJICHUE COACPKaHUS HOPM CEMEMHOTO

3dKOHOAATCIIbCTBA MHOCTPAHHOI'O TOCYAApCTBA, HOPM HHOCTPAHHOTO CEMEHMHOTO

o Denepanbubiii 3akoH 0T 31.05.2002 Ne 62-D3 (pexa. ot 31.12.2014) «O rpaxknanctse Poccuiickoit denepanuuy //
Poccuiickas razera. 2002. 05 uroms. Ne 100.

YKonekc o Gpake u cempe PCOCP (yrB. BC PCOCP 30.07.1969) (pex. or 07.03.1995, ¢ m3m. ot 29.12.1995) //
Bemomoctr BC PCOCP. 1969. Ne 32. Cr. 1397. Vrparuin cuy.
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npasa. [Ipu 3TOM cya uiaM oprassl 3allMCH aKTOB I'Pa)KJAHCKOTO COCTOSIHUSL U UHBIE
OpraHbl JOJKHBI YCTAHABIMBATh COAEPKAHUE ATUX HOPM HE TOJBKO HMCXOJS U3 UX
OYKBaJIbHOT'O M3JI0KEHUSI B KOHKPETHOM aKT€ 3aKOHOJIaTeNIbCTBA MHOCTPAHHOIO T'OC-
yIapCTBa, HO TAK)K€ OCHOBBIBASICh HA MX OQPUIIMATBHOM TOJIKOBAHUU, MPAKTUKE UX
MPUMEHEHUS U JOKTPUHE B IAHHOM MHOCTPAHHOM TOCYIapCTBE.

Cnenyer y4yuTHIBaTH Pa3iuyus MEXKIy ABYMS TIPaBOBbIMH CHUCTEMaMHU B
Pa3BUTHIX MPABONOPSIKAX - AHTJIOCAKCOHCKOM CHUCTEMBI, I KOTOPOM XapaKTEPHO
MPELEACHTHOE MPABO Y TAK HA3bIBAEMOW KOHTHUHEHTAIIbHOU. K mocneanen oTHoCUTCA
U POCCHIICKasl TMpaBOBasi CUCTEMA. 3HAUYHUTEIBHOE BIHMSHUE HA PETYJIHPOBAHUE
CEMEWHBIX  OTHOILIECHHM OKa3blBAIOT  YPOBEHb 3KOHOMHUYECKOIO  Pa3BUTHUS
rocyJ1apcTBa, JeMOTrpapuyecKuili CoCTaB, HallMOHAIbHBIC, OBITOBBIE U PEIIUTHO3HbBIC
OCOOEHHOCTH U TpPAJULIUU €ro HaceleHus. Tak, Mo-pasHOMY PEIIArTCs BOIMPOCHI
dbopmbl  Opaka: TOpPSAOK 3aKIIOYEHHUS] M BO3MOXKHOCTH TMpU3HAHUS  Opakos,
3aKJIIOYEHHBIX 10 PEJIUrHo3HBIM  oOpsnaM. Hampumep, B I'epmanum  Opaku
CUMTAIOTCS JIECTBUTEIBbHBIMU, TOJIBKO E€CJIU 3aKJIIOYEHBI B TOCYAAapPCTBEHHBIX Opra-
Hax, B JIPyTUX CTpa HaX, Hampumep, B BenukoOpuTaHuu, mMpaBOBbIE MOCIEICTBUS
UMEIOT U liepkoBHBIC Opaku. B Urtamuu, Ilonwime, XopBatun, Yexuu BO3MOKHA B
KaueCTBE aJIbTEPHATUBHOM IIepKOBHas popma Opaka ¢ 00s3aTeabHON MOCIeayroen
perucrpanued B KOMIETEHTHBIX opraHax. Kpome TOro, pasnduus KacaroTcs
OpayHOTO BO3pacTa, JOMYCTUMOCTH MHOTOXXEHCTBA, BO3MOKHOCTU BCTYIUICHUS B
Opak ¢ MHOCTpaHIlaMu. B CBsI3M ¢ 3TUM BO3HUKAET MpoOJIeMa TaK Ha3bIBAEMbIX
«XpOMaroIuX OpakoBy», TO €CTh 3TO CUTYaIlUH, KOTraa Opaku, 3aKJIFOUCHHBIE B OJTHOM
CTpaHe C  COOJNIIOICHHMEM €€ 3aKOHOB, B  JIpyrOM CTpaHe  OKa3bIBAIOTCS
HETPU3HAHHBIMU W3-3a HEBBITIOJIHEHUSI TPEOOBAaHUN €€ 3aKOHOJIaTENIbCTBA, U BCTY-
MUBIIKE B Opak JUIla B OJTHOM M3 CTPaH HE CUMTAIOTCS Cylpyramu " B oTaenbHBIX
CTpaHax OMPEAEJICHHbIC TPaXKJAHCKO-TIPABOBBIE IMOCIEACTBUSA MOPOXKAAET HEY3aKO-
HEHHOE COBMECTHOE TIPOKMBAHKE C BeJeHHEeM 0011ero xo3siictea. B Hopeerun B co-

OTBETCTBHH C 3aKOHOM «O COBMECTHOM JIOMAIITHeM Xo3sucTtBe» 1991 roga daxrude-

Uxasoa O.A. [Ipucoeaunenue Poccum x ['aarckoii KOHBEHIIMHM O TPAXIAHCKO-TIPABOBBIX ACTIEKTaX MEXIYHAPOJIHOTO
MOXHIICHHS IETEH M BOIPOCHI POCCHICKOTo ceMeitHoro mpaea // 3akon. 2012. Ne 5. C. 176.
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CKH€ MapTHEPHl YpaBHEHBI B MpaBax C JUIAMHU, COCTOSIIMMH B Opake B cepe colu-
aNbHOTO oOecriedeHusi U HajmorooOnoxxkenus. B Mcnanaum HeOpauHbIil CBOOOHBIM
COI03 BJIEYET 3a COOON MpaBOBBIE MOCICACTBUS AHAJIOTHYHBIC MPABOBBIM ITOCIE-
CTBUSIM Opaka, TOJILKO MPHU YCIOBUU COOIIOJeHUsT paja GpopManpHoCcTel. J(Ba auma
pa3HOTO TIOJIa, HE SBISAIOMHAECS OJM3KUMH POJICTBEHHUKAMH, MPOXOASIINMHI
npoleaypy aHketupoBaHusi B HanuonaneHOM peectpe. [l mpekpaiieHus COxXKu-
TEJIbCTBA HE TPeOyeTcs CHelHalbHOIO0 OGOPMIICHHUS, K YHUCITYy OCHOBAaHUN OTHOCST
BCTYILJICHHE B OpaKk OJHOTO U3 MapTHEPOB UJIM PETUCTPALUIO IO IPYTOMY MECTY KH-
TenbCcTBa. JlelicTByromue 3akoHoAaTenbcTBO [lopTyranmuu mnpusHaeT GakTUuecKoe
COXXHTENBCTBO. [IpaBOBbIE MOCIEACTBHUS BO3HHMKAIOT TIPU YCIOBHUH COBMECTHOTO
IIPOXKMBAHMS [TAPHI HE MCHEE IBYX JIET ~.

B cootBerctBuu co cr. 166 CK P® npu npuMeHEHUH HOPM HHOCTPAHHOTO
CEMEMHOro TMpaBa CyJl WM OpPraHbl 3allUCU TPAXKIAHCKOTO COCTOSIHUS W UHBIE
OpraHbl yCTaHaBJIMBAIOT COJEP)KAHUE ITUX HOPM B COOT BETCTBUU C UX O(PUIHATH-
HBIM TOJIKOBAaHHMEM, MPAKTHUKONW MPUMEHEHUS U JOKTPUHOW B COOTBETCTBYIOIIEM
WHOCTpaHHOM rocyaapctBe. KoyIu3noHHbIE HOPMBI CEMEIHOTO 3aKOHOJIaTeNbCTBA
Poccuun mHOCTpaHHBIX TOCYIAPCTB CTABAT Nepe]l pabOTHUKAMU CY/I0B, OPTaHOB 3allu-
CH aKTOB I'PaKJaHCKOT'O COCTOSIHUSI M MHBIX OPTraHOB, MPUMEHSIOIIUX WHOCTPAHHOE
MpaBo, HEMPOCThIe 3ajayu. Eciu poccuiickoe 3aKOHOAATENhCTBO OHM OOS3aHbI
3HaTh, TO TPEOOBATH OT HUX 3HAHUS WHOCTPAHHOTO MPaBa HENb3s. TeM He MEeHee TO
MpaBO B CHJIy OTCBUIKM COOTBETCTBYIOIIEH KOJUTUBMOHHOM HOPMBI JOJKHO OBITh
MPUMEHEHO.

Vkazom IlpesunenTom P® or 13 HostOps 2004 roma Ne 1313" ycranosens:
nojsiHomouuss MunHucrepcTBa octuiud P® mo B3aMMOIEUCTBUIO C OpraHamMu
rOCyJapCTBEHHOM  BJIACTM HWHOCTPAHHBIX TOCYJapCTB HU  MEXAYHAPOIHBIMU
OpraHU3aIMsSIMH 1O BOMPOCAM, OTHOCSIIMMCS K €ro KOMIETEHIIUU, OCYIIECTBICHUIO

oOMeHa TMpaBoBOi MHGOPMAIMEH ¢ MHOCTPAaHHBIMH TOCyJapcTBaMu. Tak, corjacHO

YBopmunckas JI.C. HoBble TeHIGHIMM B Pa3sBUTHH CEMEHHOrO NpaBa: BHeOpAdHbIC COM0O3bI HA NPUMEPE OTACIBHBIX
eBporetrickux ctpaH // CemeitHoe n xwumrHoe paBo. 2007. Ne 2.

¥y ka3 Ipesugenta P® or 13.10.2004 Ne 1313 (pex. ot 12.09.2015) «Bompocst MusucTepeTBa focTuimu Poccuiickoit
®Deneparumny // Poccuiickas razera. 2004. 19 okr. Ne 230.
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m. 2 u 0. 7 ynoMsHyToro ykaza MunucrepctBa FOctuuun P® B3aumMoaeicTByeT B
YCTAHOBJICHHOM 3aKOHOJATelbcTBOM PD u mopsiake ¢ opraHaMu TrocyAapCTBEHHOU
BJIACTU MHOCTPAHHBIX TOCYJIAPCTB M MEXIYHAPOAHBIMU OPraHU3ALUSIMHU IO BOIPO-
caM, OTHOCSIIIIMMUCS K KoMIleTeHinn MuHiocta Poccun, ocymiecTBisieT oOMeH Ipa-
BOBOH MH(GOPMAITH C HHOCTPAHHBIMH T'OCY/IaPCTBAMHU.

Takum oOpazoM, aHaMW3 HAYYHOW JUTEPATYpPhl M IMPABOBBIX HCTOYHHKOB
MOKa3aJl, YTO OCHOBAHMEM BO3HUKHOBEHHUS KOJUIM3UU B 00JacTH OpayHO-CEMEWHBIX
OTHOWIEHU SIBJISICTCS] IPUMEHECHUE PA3JIUYHOTO MPABOBOI0 PETYJIMPOBAHUS K OJMHA-
KOBBIM (DaKTHUECKUM OOCTOSTENbCTBAM. Tak, HampuMmep, CIOXKHO KIiacCU(UIMPO-
BaTb HOPMBI TpaBa, PEryJUPYIOIIHE MOJUTUKO-TIPABOBYIO CBSI3b  CyOBEKTa
CEMCHHO-TIPaBOBBIX  OTHOIIECHUH (TpakJaHCTBO),  KOTOpBIC COJCpXKATCI B
3aKOHOJIATENBCTBE PA3JIMYHBIX TOCYAAPCTB.

Kpome Toro, crmoxHbIM BUIWATCS YHOPSAOYMBAHUE IPABOBOrO MaTepHalia,
MOJIOKEHUSI ~ KOTOPOTO HaIpaBleHbl  HA YPEryJIHpOBaHHE  OOIIECTBEHHBIX
OTHOIIEHUHM, BO3HUKIIMX IO TIOBOJY COBEPIUICHUS CJIIEJIOK: pEeIlIeHHEe MOJ00HbIX
BOIIPOCOB MOYKET 3aBUCETh OT MECTa HAXOXKIACHUS UMYILIECTBA - MPEAMETA CACIKH, OT
MeCTa 3aKJIIOUEHHUS CJEJIKH, TaKKe MPAaBOBOE 3HAYCHHE MPUOOpPETaeT COOCTBEHHO
TEPPUTOPHUS], €CIU HEOOXOAUMO YKa3aHHE MOCTOSHHOTO WJIM MPEUMYIIECTBEHHOTO
MecTa nMpeObIBaHUS JIUIIA.

[ToMuMO Ha3BaHHBIX OOCTOATENHCTB, K MPUYMHAM BOSHHUKHOBEHUS KOJITU3UMA B
MEXIYHApPOJIHOM CEMEWHOM IMpPaBE€ MOXKHO OTHECTH U pA3JIMYHbIA ypPOBEHb
SKOHOMHUYECKOTO Pa3BUTHS TOCYIAPCTB, UX KYJIbTYPHbIE LIEHHOCTH, HALIMOHAIBHBIE U
OBl TOBBIE OCOOCHHOCTH, MEHTAIUTET U TPABOCO3HAHHE TPak/laH. B YACTHOCTH, BbI-
3BIBAIOT CIIOPHI OTHOIIICHHE K TaK Ha3bIBAEMOMY T'paXkJaHCKOMY (HCY3aKOHEHHOMY)
Opaky ¥ OTHOIIIEHHE TOCYAapCTBa U €T0 HACEJICHUS K OJTHOTIONBIM COI03aM.

[IpuBenem npumepsl, CBUAECTEILCTBYIOIIME O HEOJHO3HAYHBIX YCIOBUAX U
TpeOOBAHMSIX, IPEABIBISIEMBIX K OpaKy, B pa3HbIX TOCYIapCTBAX MUpA:

B 3akoHomarenbcTBE psija CTpaH YCTaHABIWBAIOTCS OCOOBIC TpaBWIA JIJIst
3aKII0YeHus Opaka B ciy4ae, KOrja CYIIECTBYeT OoJiblliasi pa3HHUIla B BO3pacTe

OyIylIMX CynpyroB: COIJIACHO MOPJAAHCKOMY 3aKOHY €CJIU JKEHUX CTaplie HEBECTbI
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Oonee yem Ha 20 5ieT, a HeBecTa He focTuria 18-netHero Bo3pacra, TO pa3pelieHue
3aKJIIOYUTH TAKOW Opak MOXKET JaTh TOJIBKO CYJ. AHAJOTUYHBIM 00pa3oM pelraeTcs
Bompoc U B CHpUHU: CyJJOM MOXKET OBITh OTKA3aHO B YJIOBJICTBOPEHHUH XOJaTalCTBa O
3aKJII0YeHUU Opaka, eciii B Ipollecce CyJAeOHOro pa3OupaTesibcTBa BBISICHUTCS, YTO
CTOPOHBI HE TOAXOMAT APYT APYTY IO BO3PACTYy W MpeAroaraeMplii Opak HE UMEeT
CMBICJIA.

[Ipu 3akmtoueHun Opaka B psijie apaOCKUX TOCYJapCTB COIVIACHE CO CTOPOHBI
JKEHUXa WJIM HEBECTHI, B OTJIMYHE OT 3aKOHOJATEIhCTBA OOJIBITUHCTBA TOCYIAPCTB,
BOOOIIIE HE BKJIIOYACTCS B YUCIO OO0SA3aTENIbHBIX YCIOBUN: B COOTBETCTBHH C
CEMEHHBIM IPaBOM MeMeHa OT MMEeHM HEeBecTh OpauHbIil JOrOBOp 3aKII0YAET ee
OTIEKYH, KOTOPBIA MOXET BBIIATh 3aMYy’K HECOBEPIIICHHOJICTHIOI JCBYIIIKY BOOOIIE
0e3 ee cornacusa. ONeKyH UMEET TaKkKe MHPOKHUE TTOJTHOMOYHUS U IO PACTIOPSKEHUIO
CyIb00# HECOBEPIIICHHOICTHETO FOHOIIN, KOTOPOTO OH MOYET JKEHUTD MPHU YCIOBHH,
4TO nocyeHui qoctur 15-1eTHero Bo3pacra.

Cnenyer oOpaTuTh BHHUMaHUE Ha TO OOCTOATENHCTBO, 4YTO B HEKOTOPHIX
CTpaHax BOOOINE HE yCTaHABIMBACTCS BO3PACTHOW IIEH3 JUIS JIWII, BCTYIMAIOIINX B
Opak: B YacCTHOCTH, BO3pacT OpayHOH IPaBOCIIOCOOHOCTH HE MPEIyCMOTPEH
3aKOHOJATEIbCTBOM MeMeHa. B KaKIOM KOHKPETHOM CJIydae OH OIpeelIsercs
uHAUBUAyaTbHO: 10-neTHUIT ManpbuuK M 9-JETHAS ACBOYKA MOTYT OBITh NMPH3HAHBI
COBEPILICHHOJIETHUMH M, COOTBETCTBEHHO, MIMETh MPABO HA BCTYIUICHUE B Opak (mpu
YCIIOBHH JTIOCTHKCHHS MU TIOJIOBOM 3PEIIOCTH).

Ha npaxTtuke 310 OyneT o3Ha4aTh, YTO BCE BOSHUKAIOMIME B OYyAYIIEM CIIOPHI,
HaAIMpUMEP O paszeliec UMYIIECTBA, 00 ATMMEHTHBIX 0053aTeIbCTBAX CYNPYTroB U T.II.,
HE MOTYT OBITh PACCMOTPEHBI TTOCPEJCTBOM IMpUMEHEHHSI HopM CeMeHHOro Kojekca
P®, onpenensromux mnpasa 1 0053aHHOCTH CyNPYTroOB, MOCKOJbKY HHUUYTOXKHBIN Opak
BOOOIIIE HE TTOPO’KIAET MPABOBBIX MTOCIICICTBHM.

[TogoOHast cuTyalus MOXET HWMETh MECTO, HalpuMep, MpU 3aKIIOYECHUN
BTOpOro Opaka mjisi rpaknanku Poccun Ha Tepputopun OObeIuHEHHBIX ApaOCKUX
DOMHpATOB, Ie 3aKIIOYEHHUE BTOPOTO Opaka siBisieTcs 3aKOHHBIM. COrJIacHO ke

cratbe 158 CK P® Opakm, 3akiaioueHHbIE HAa TEPPUTOPUU  HHOCTPAHHOTO
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roCyJlapCcTBa, MPU3HAIOTCA AEUCTBUTENBbHBIMU B Poccuiickon denepauuu, €cim OT-
CYTCTBYIOT OOCTOSITENIbCTBA, IPEMSATCTBYIOIINE 3aKJIIOUCHUIO0 OpaKa, YCTaHOBJICHHBIE
cratbeil 14 CK P®. B paHHOM cimydae Oyzaer HapyumieHO OJHO M3  3THX
00CTOATENIBCTB - 3aKJIFOYCHUE Opaka JIMIIOM, KOTOPOE YK€ COCTOMUT B JIPYTOM 3aperu-
CTPUPOBAHHOM Opaxe.

JIMCKYyCCHOHEH BOIIPOC O BO3MOXHOCTH MpPU3HAHUS Opaka, 3aKJIFOUEHHOTrO 3a
npeaesamMu Tepputopun  Poccuu, AEWCTBUTENBHBIM — IIPU TaKoW, HaNpUMED,
CUTyallMy, KOT/1a Tpa)KJlaHe Hallel CTpaHbl, pErUCTPUPYIONIE Opak B MHOCTPAHHOM
rocyJapcTBe, HE JOCTUIIM OpayHOro Bo3pacTa. PaccMOTpuM cleayroniuid mpumMep.
bpak 3akmtouaercsa Bo OpaHMK MEXY TPaKIAHUHOM 3TOM CTPAHBI U POCCUMCKOU
rpakIaHkou. bpauHblil BO3pacT s KEHIIMH, YCTAHOBJIEHHBIN BO DpaHIuu, cOCTaB-
nset 15 ner, a B Poccun - 18 ner. B ciydae ecnu CTOpOHBI 3aX0TAT OOOMTH MPEIITH-
canue poccuiickoro 3akoHa (ct. 13 CK P®), u poccuiickas rpaxnanka 16-netHero
BO3pacTa 3aperucTpupyeT Opak ¢ TrpakaaHuHOM DpaHIUU, TO BIIOCIEICTBHH STOT
Opak BO ®paHIMM MOXET OBITh NPHU3HAH JCHUCTBUTENBHBIM, a B Poccuu B cuiy
OTOBOPKH O MyOJIMYHOM MOPSJIKE OH MOKET CUUTATHCS HUUTOKHBIM.

JIMCKYCCHMOHHOCTBh 3TOTO BOIPOCA COCTOMUT B TOM, YTO B OTJIIMYME OT pPaHEE
JICVCTBOBABILIETO CEMEMHOIO0 3aKOHOJIATENbCTBA, KOTOPOE BKJIOUYAIO B TNEPECUYCHb
OCHOBaHUW TMpHU3HAHUS Opaka HEICUCTBUTEIbHBIM HEJOCTHKEHUE OpavyHoro
BO3pacTa, JCUCTBYIOIIEE 3aKOHOJATEIHLCTBO TAaKOTO OCHOBAHUS HE COJIEPXKHUT. B
CBSI3U C OTUM HEKOTOpHIC yqubIe14 MoJIararoT, 4TO COOJIIOJIEHUE MPEANUCAHUS O
OpayHOM BO3pacTe ISl POCCHUUCKHX TpaKJaaH, PETUCTPUPYIONIUX Opak B
WHOCTPAHHOM TOCYAapCTBE, HE 00s3aTenbHO. OUEBUIHO, YIMYIICHUE 3aKOHOIATEIS
HE JIOJDKHO SIBJISITHCSI OCHOBAHUEM ISl HAPYILICHUS YCTOEB POCCUMCKOIO IMPaBOMo-
psinka B chepe OpauHO-CEMEHHBIX OTHOIICHHUH. B MaHHOM cilydyae Kak pa3 U JOJIKEH
«cpaboTaTh) UHCTUTYT OTOBOPKH O MYOJIUYHOM TIOPSIAKE.

Hapymienue mpaBui o OpaqHOM BO3pacTe B KaKJIOM TOCYIapCTBE MOPOXKIAET

Pa3HBIC TIPABOBLIC IOCJICACTBHA: HAIIPUMEP, IIO0 3dKOHOIATCIBCTBY AHrmmu u

“Mummerko B.M. [TpudiHbl BOSHHKHOBEHHS KOJUTH3HII B MEX/IyHapOIHOM dacTHOM mpase // Lex Russica. 2007. Ne 6.
C. 1240 - 1243.
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@paHlMK — 3TO HApyIIEHHE BJe4eT aOCOJMIOTHYIO HEJAEHCTBUTENBHOCTh Opaka (je-
JaeT Opak HUYTOXXHBIM), a TI0 3aKOH 0/1aTeNIbCTBY ApreHTuHbI, bpasuiuu u HeKoTo-
poix mrtatoB CIIIA Opak OyaeT cuuTaTbCsi OTHOCUTENLHO HEIEHCTBUTEIBHBIM (OCTIO-
PUMBIM).

Konnu3nonHsie HOPMBI, OMpeNessSIonIie BHIOOp MpaBa MpHU perjaMeHTaluu
MaTepUalbHBIX YCJIOBHM JUIsl BCTYIUIEHHMS B Opak, 3akperuisitoTcd Kak B
HallMOHAJIBHOM CEMEWHOM 3aKOHOJATENbCTBE IOCYIAPCTB, TAK U B JABYCTOPOHHHUX U
MHOT'OCTOPOHHUX KOHBEHIHUSAX.

B Poccuiickoit @enepanuu Hapsany ¢ CK PO npaBuna, uMeronme 3Ha4eHUE
JUISL pEryJIMPOBaHMs CEMEMHBIX OTHOLIEHUM, cofepKaTcs B (peiepanbHbIX 3aKOHAX OT
15 HostOpst 1997 T. «O6 aKTax rpaXkIaHCKOro cocTosHMs >, 0T 31 Mast 2002 T.  «O
rpaxxaancTBe Poccuiickoit deepariiy’™®, a Takxke B pse APYTHX AKTOB, B YACTHO-
ctu B llonoxennn o KoHcynsckom yupexaennn Poccuiickon @enepanuun, yTBEp-
*)neHHoM YkaszoM [Ipesunenta PD 5 nos6ps 1998 r.t’

[TonbITKM yHU(PUKAUU OpayHO-CEMENHBIX OTHOIICHUNH C MHOCTPAHHBIM 3Je-
MEHTOM MpeanpuHumMaroTcs ¢ Hauana XX B. Ha yHuBepcaibHOM ypoBHE pa3padoTaH
LEJIbIA KOMIUIEKC ~MEXJIYHAPOIHBIX JOTrOBOpOB. I[IpUMEHUTENBHO K CEMEUHO-
MPaBOBBIM OTHOIIEHUSIM Mexay rpaxaaHamMu CHI' ocoOyto poiib npu3BaHbl UTPAThH
MHOTOCTOPOHHASI MuHckass koHBeHIUA 1993 r. u [Ipotokon k Hert 1997 r. B yactn
TpeTbeil KonBenuuu «CeMelHbIe 1el1a» CoAep KaTcs MpaBuia O MpaBe, MoAJIekKaIEM
NPUMEHEHUIO K 3aKJIIOYEHHI0 Opaka, MPaBOOTHOIIECHUSM CYNPYIOB, PACTOPKEHUIO
Opaka, MpU3HAHHIO Opaka HEIACHCTBUTEIbHBIM, YCTAaHOBJIEHHUIO M OCIHAapUBAHUIO
OTLIOBCTBA, IIPABOOTHOLIECHUSAM POAUTENEH U IETEU, YCHIHOBIIEHUIO, 4 TAK)KE OIEKE U
MONEYUTENBCTBY. DTH IE€TAIBHBIE MPABUJIA IIUPOKO MpUMEHstOTCS B cTtpaHax CHI'.
3axmouenue 3To KoHBeHIIMH CTano >KM3HEHHOM HEOOXOAMMOCTBIO, MOCKOJIBKY B

IIEJIOM psifie ClTydaeB wWieHbl ceMeit mocie pacmnana CoBerckoro Coro3a oka3aauch Ha

15<De,uepam>HLH71 3akoH oT 15.11.1997 Ne 143-®3 (pen. ot 31.12.2014) «O06 akTax rpakAAHCKOTO COCTOSHHA» //
CoOpanne 3akononatenscTBa P®.1997. Ne 47. Cr. 5340.

16 denepanbubiii 3ak0oH 0T 31.05.2002 Ne 62-D3 (pen. ot 31.12.2014) «O rpaxaanctee Poccuiickoit deneparuuy» //
Poccuiickas razera. 2002. 05 urons. Ne 100.

17 ykas Ipesunenra P or 05.11.1998 Ne 1330 (pex. ot 21.08.2012) «O6 yrBepxaernn [Tomoxerns o Koncynbekom
yupexxaennu Poccuiickoit @enepanun» // Cobpanune 3akonomarenscrsa PO, 1998. Ne 45. Cr. 5509.
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TEPPUTOPUSX pa3IMUHbIX rocyaapcTs. Hosas penakuus KonBenuuu Obu1a mpuHsTa B
Kumunese 07 oktsi6pst 2002 r. CooTBercTByIoue nojoxenus [Iporokona 1997 r.
Bouutd B yacts |1 pa3na. 1l atoit KonBenuu.

N3 MHOTrOCTOpOHHUX YHUBEpPCAJIbHBIX KOHBEHIIMA B 00JIACTH CEMEHHOTO
mpaBa ClIeIyeT YIIOMSHYTh Psij KOHBEHIINH, pa3paboTaHHbIX ["aarckoi KoHpepeHIu-
el I0 MEXIyHapOJHOMY YacTHOMY IpaBy. OTo KOHBEHIUS O 3aKJIIOUEHUU U TIPHU-
SHAHWHM JeficTBUTENbHOCTH OpakoB 1978 r.*°; KoHBeHIMs 0 mpaBe, IPHIMEHHMOM K
peXKUMY HMMYLIECTBEHHBIX OTHOUIEHUH cCynpyroB 1978 r.”®; Komsenmus o
MPU3HAHHK Pa3BONOB WM DELICHHMII 0 CynebHOM pasiydeHuu cympyro 1970 r.2
KouBeHus o mpase, IpUMEHUMOM K aIMMEHTHBIM o0si3arenbcTBaM 1973 T. 2. Kon-
BEHIIUS O MpaBe, TPUMEHUMOM K aJIMMEHTHBIM 00s3aTEIhCTBAM B OTHOILICHUM JACTEH
1956 r.; KonBeHuMss O TNpU3HAHUKM W NPUBEICHUM B HUCIIOJIHEHUE PEIICHUH,
Kacaromuxcs aJJMMEHTHBIX 00s3atenscTB 1973 T. 22; KoHBeHILIMS 0O KOMIIETCHIIUU U
MPUMEHUMOM TIpaB€ B OTHOIICHUM 3alUTHl HECOBEpPUICHHOJETHUX 1961 r.;
KoHBeHIMs o0 3ammTe JIeTei U COTPYTHUYECTBE B 00JIACTU MEXKTyHApOIHOTO YChI-
HoByieHus (ymouepenus) 1993 r., koropas Obuta moamucana Poccueir B 2000 .
KonBeHuust Betynuiia B cuily st 56 rocyiapcTB, Cpei €€ yYaCTHUKOB ABCTpHS,
Opanuus, Uranusa, Kanaga, U3panns, ['py3us, Jlarsus, JIutea, Mongasus, [lonbiia,
benopyccusi. Imeetrcss u psii Ipyrux KOHBEHLHUM O MPABOBOM TMOJIOKECHUU JETEH,
HarpuMmep, ['aarckass KOHBEHUHUS O IOPUCIUKIMN, IPUMEHUMOM IPaBe, IPU3HAHUU U
VICTIOHEHHN PEIIeHNH MHOCTPAHHBIX CyIOB B 00JACTH yCHIHOBIeHHs 1965 r.%,

KOHBCHHI/IH 0 MoACyAHOCTHU, IIPUMCHUMOM IIpaBC, IMPHU3HAHWMU, HCIIOJJHCHUU U

18 KoHBeHIMs O 3aKTIOYCHWH W IPH3HAHWM NEiCTBHTEIBHOCTH OpakoB (3akirodena B T. I'aare 14.03.1978) . M.:
BEK, 1997. C. 699 - 704.
9 KomBenums o mpaBe, IPUMEHMMOM K PEKHMY HMMYIECTBEHHBIX OTHOLICHHH Cympyros (3akmouena B T. I'aare
14.03.1978). M.: BEK, 1997. C. 699 - 704.
OKOHBEHIMST O TIPU3HAHMH PA3BOJOB M PELICHHH O Pa3JeNbHOM JKHTENbCTBE Cympyros (3akmodena B r. I'aare
01.06.1970). M.: BEK, 1997. C. 674 - 680.
?'Kousenmus o npaBe, NPUMEHNMOM K JIMMEHTHBIM oOs3arenscTBaM (3akmoueHa B T. T'aare 10.1973) (c u3m. ot
23.11.2007). M.: BEK, 1997. C. 699-704.
2KOHBeHIMSI O NPUSHAHWA W TPHBEACHHM B WCIONHCHHE PEIICHWH, KACAIOIINXCS ANTMMEHTHBIX OOS3aTelbCTB
(3akmrouena B r. ['aare 02.10.1973) (¢ m3m. ot 23.11.2007). [DnexTponHEIi pecypc]. JocTyn U3 cripaBOYHO-TIPABOBOM
cucremsl «KoncynpranTllmocy. JJOKyMeHT OImyOJIUKOBaH HE OBLI.
ZKOHBEHIMS. O FOPUCIMKIMH, TPUMEHAMOM MpaBe, NPH3HAHWHM, WCIOTHEHWH M COTPYAHHYECTBE B OTHOMICHHH
POIUTENBCKOW OTBETCTBEHHOCTH W Mep To 3amute aeteid (3akmouena B r. [aare 19.10.1996) // bronneteHnb
MEKIyHApOAHBIX 10oroBopoB. 2014. Ne 1. C. 34 - 63.
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COTPYIHMYECTBE B OOJACTH OTBETCTBEHHOCTH POAMUTENICH U MEpPONPUITHSIX IO
samure aereit (["aarckas KoHBEHIUs o 3amuTe neteit) 1996 r., ['aarckas KOHBEHIHSI
0 MEKIYHAPOIHON 3amuTecoBepuienHonerHrx 2000 r.*

Hanmnuue LEJIOTO  KOMIUIEKCA YHUBEPCAIBHBIX U PErnOHATBHBIX
MEXIYHAPOJHBIX COIIAIICHUN, PEryJupYIOIHUX OpadyHO-CEMENHHBIE OTHOIICHHUS,
MOPOJINJIO TEPMUH «MEKIYHAPOHOE CEMEHOE MpaBoy», KOTOPHIi, MpaBaa, yIoTpeo-
JSI€TCS IOKA HE CIUIIKOM IUPOKO.

OO1enpuHsITO, 9YTO 00JaCTh OpayHO-CEMEHHBIX OTHOIICHUN HE MOJIHOCTHIO, a
JMILb YaCTUYHO BXOJUT B OOBEKT PETYIMPOBAHUS MEXIYHAPOIHOTO YAaCTHOIO Ipa-
Ba. DTO OOBSCHSETCS TEM, YTO OpauHO-CEMEMHbBIE OTHOILIEHUS MMEIOT HE TOJIKO
IPaXKJAHCKO-TIPAaBOBYIO, HO W aJIMUHHUCTPAaTUBHO-IIPABOBYIO MPUPOIY. A MpeBaju-
pYyIOLIEH B JOKTPUHE MEXITYHAPOJHOTO YaCTHOT'O MPaBa SBJIAETCS CErOAHS MO3ULM,
COrJIaCHO KOTOPOM 0OBEKTOM MEXAYHAPOIHOIO YACTHOTO IIpaBa MOTYT OBITh TOJIBKO
I'paKJaHCKO-TIPABOBBIE OTHOILIECHMS MEKIyHApOAHOro Xapakrepa. 13 aroro cnenyer,
YTO OTHOLICHMSI, BBIXOJSAIIME 32 pPaMKU TPaKIaHCKO-TIPaBOBBIX, YXe OyIyT
pPEryIMpOBATHCS HE MEXKIYHAPOAHBIM YAaCTHBIM IPAaBOM, a HOpPMamHu JIPyTUX
oTpaciey npasa. K TakuM OTHOIIEHUAM MOKHO OTHECTH IOPSAIOK FOCyAapCTBEHHOU
pEruCTpaly aKTOB TPAXAAHCKOTO COCTOSIHUSA, MOPSAJOK M CPOKM XPAHEHUS KHUT
rOCyAapCTBEHHOW PErMCTpaliy U aHAJIOTMYHbIE OTHOIIEHUS, KOTOPbIE UMEIOT aMU-
HUCTPATUBHO-TIPABOBOM XapaKTep U PETYIUPYIOTCA UCKIIOUYNTEILHO HOPMaMH Halu-
OHAJIBHOTO MpaBa, XOTSA TPAAULHOHHO PACCMATPUBAKOTCA IMPU H3yYEHUH BOIPOCOB
ceMeifHOro mpasa’”.

HTak, MEXIyHApOJHOE YaCTHOE MPABO PETYIUPYET TOJBKO TE€ OTHOLIEHUS W3
o0nacTu OpayHO-CEeMEMHBIX, KOTOPhIE UMEIOT TPaXAaHCKO-MPaBoBYI0 npupoay. Cpa-
3y clieflyeT oOpaTUTh BHUMAaHUE Ha TO, YTO Y€TKON Au(depeHnaiuy THCTUTYTOB Ha
UMEIoIINEe MyOIMYHO-TIPABOBYIO M YaCTHOIPABOBYIO IPUPOAY B CEMEUHOM IMpaBe HE
cymecTByeT. MOKHO yKa3aTb KPUTEPHUH, IO KOTOPHIM B IIPABE MPOUCXOIUT JCICHHE

OTHOILICHUN Ha YacTHBIC U HYGHI/I‘-IHBIC, IMPpUCMJICMBIC M IIpH  XaPaKTCPUCTUKC

**KOHBEHIHST 0 MEX/IyHAPOIHON 3allUTe COBepIICHHONCTHHX (3akitoucHa B r. Iaare 13.01.2000) [DmekrpoHHbIIT
pecypc]. JocTyn U3 cripaBoYHO-TIpaBoBoi cucTembl «KoHncynpranTlImrocy. JIokyMeHT OImyOIuKOBaH He OBLI.
“Borycnasckuiit M.M. Mexayraponroe qactHoe mpaBo. M., 2009. C. 474.
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OpayHO-ceMeiHbIX OTHOUIEeHUH. [Ipu BBIIETIEHUN OTHOILIEHUH YaCTHOMPABOBOIO
(rpaxIaHCKO-TIPaBOBOT0) XapakTepa PYKOBOJCTBYIOTCS CICAYIOIIMMHA KPUTSPUSIMHU:
HaJIM4ue MMYLIECTBEHHOTO WJIM JUYHOTO HEHMYIIECTBEHHOI'O XapaKTepa, ITUCIO3U-
TUBHOCTb, PABEHCTBO CTOPOH.

B cnydae, xorma OTHOLIEHHSI PAa3jWYHBIX HMHCTUTYTOB CEMEMHOTO MpaBa
yIOBJCTBOPSIOT HAa3BAaHHBIM KPUTEPHUSIM, MOXXHO BECTH pedb 00 OOBEeKTe
PEryJIMPOBAHUS MEKIYHAPOJHOTO YaCTHOTO IpaBa. Kpome TOro, noMmuMo Hamuyus
TPaXXTaHCKO-TIPABOBOM  MPHUPOABI HEOOXOAMMO,  YTOOBI OTHOILICHHUS  OBUIH
OCJIOKHEHbl MHOCTPAaHHBIM JJIEMEHTOM, YTO II03BOJIIET XapaKTEpU30BaTh UX Kak
MEKyHapOIHbIE.

1.2 HHocTpaHHBI  3JIeMeHT KaK KaTeropusi, Onpeaejsomas
MEKIYHAPOAHBbII XapaKkTep OpauyHO-ceMelHbIX OTHOIICHUH

Hanmnume B ceMEMHOM OTHOILIEHWM MHOCTPAHHOTO 3JIEMEHTA, €r0 CBS3b, MO
MEHBIIeH Mepe, ¢ ABYMsS TocyaapcTBaMu (MHOCTPaHHBIX AJJIEMEHTOB MOXET OBITh
HECKOJIBKO, HaIllpUMeEp, B Clly4ae, KOIZla OJMH U3 Cylpyros — rpaxiaanud Opannumy,
npokuBaroT o B Poccuu, a B tanuu HaXOAUTCS MIPUHAICKAIUNH UM JIOM) TPH-
BOAUT K BOIPOCY O NOMJIEKAIEW INPUMEHEHHUIO HOpMme mpase. Bompoc
CYILIECTBEHHBIN, TOCKOJIBKY CYIIECTBYIOT 3HAUYUTEIIbHBIE PA3JIUYUSA B CEMEMHOM IIpa-
BE€ OTHEIBHBIX TOCYIapCTB M OT TOrO, IMPaBO KAaKOro M3 TOCYyAapCTB OyneT
IPUMEHEHO,  MOXET 3aBUCETh  HCXOJA CHOpa. OTH pPa3auuMsl  OTPAXKarOT
HallMOHAJIbHBIE OCOOEHHOCTHU M TPAJAMIIMH, CIOKUBIIMECS HA MPOTSKEHUU MHOTHUX
JeT U, MO3TOMY C TpPyZOM Inoaxarorcs nepeMeHam. K mpumepy, mno-pazHoMy
pemiarorcsi  Bompochkl (opmbl  Opaka (pa3iuYHBIA MOPSAAOK €ro  3aKITFUCHHS,
pHU3HaHKE/HETPU3HAHUE OPaKOB), YCIIOBUH 3aKir0ueHHs Opaka (OpadHbIid BO3PAcCT),
JUYHBIE U MMYIIECTBEHHbIC OTHOILIEHMs CYNPYroB, poauTenerd u aered. Moryr
BO3HMKATh CUTYyalluH, KOrja Opaku, 3aKIIOYEHHbIE B OJTHOM CTpaHe ¢ COOJII0ICHHEM
€€ 3aKOHOB, B JPYroll CTpaHE OKAa3bIBAIOTCS HENPU3HAHHBIMU («XpOMArOIINe
Opakm»). 3/1eCh U BO3HHKAET BOIPOC O TOM, MPABO KAKOTO TOCYAAPCTBA MOJUICKUT
MIPUMEHEHUIO U OpraHbl KAaKOro roCy/1apCcTBa KOMIETEHTHBI IPUHUMATh PELIEHUS 10

TEM HUJIM MHBIM BOIIPOCAaM, BBITCKAIOIINM M3 TAKHUX CEMEHMHBIX OTHOIIICHUH.
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JIns paccMOTpEHHs] AAHHOTO BONPOCA MCIOJIB3YIOT KOJUIM3HMOHHBIE HOPMBI
MEXKIYHApOJIHOTO YacCTHOTO IpaBa. YCTaHABIMBAas MOMJIEKAIIEee MNPUMEHECHUIO
MPaBO, KOJUIM3MOHHBIE HOPMBI B MPUHLMIIE HE ONPEACISAIOT KOHKPETHBIE MpaBa U
00513aHHOCTH CTOPOH CEMEMHOIr0 MPaBOOTHOIIEHHUS, a JIUIIb OTCHUIAIOT K CEMEHHOMY
IpaBy TOrO WA HHOTO FOCYAApPCTBa, KOTOPOE U JOJKHO YPETYyJIUPOBaTh 3TH MpaBa U
00s13aHHOCTH .

Kosnmu3nonHble HOPMBI COAEPKATCS B Pa3iMyHbIX HcTOYHUKaxX. Tak, B Ce-
MEWHOM Kojiekce PD mmeercs crienuanbHbI pa3faes, COCTOSAMMN U3 KOJUIM3HOHHBIX
HOpM. KOJIM3HOHHBIE HOPMBI COJIEPKATCA U B MEXKIYHAPOAHBIX JIoroBopax Poccuii-
ckol @denepaunu ¢ apyruMu rocynapcrsamu. Poccuiickas Depepauust sBisieTCs
YYaCTHULEH ABYCTOPOHHUX MEXKIYHAPOIHBIX JOTOBOPOB O MPABOBOW MOMOIIHU, B KO-
TOPBIX UMEIOTCS Pa3eiibl, PETyJIUPYIONUe OpauHO-CEMEUHbIE OTHOIIIEHUSI MEXTyHa-
POAHOTO XapakTepa.

ITox MexnyHapoaHsiM J10roBopoM P® moHuMMaeTcs MEXIyHapOAHOE COrJja-
IICHHUE, 3aKI0YeHHOe Poccueit ¢ MHOCTpaHHBIM TOCYAapCTBOM (TOCyIapcTBaMu) Jin-
00 ¢ MeXIyHapoJIHON opraHu3aleil B MNUCBMEHHON (opmMe U peryiupyemoe
MEXKIYHApOIHbIM IIPAaBOM, HE3ABUCUMO OT TOr'0, COJEPKUTCS TAKOE COTJIAIIECHUE B
OJIHOM JIOKYMEHTE WJIM B HECKOJIbKUX CBS3aHHBIX MEXKIY COO0OI TOKYMEHTaX, B TOM
YHUCJIE BHE 3aBUCUMOCTH OT €r0 OINPEICIICHHOTO HauMeHOBaHus . COTIIACHO . 4 CT.
15 Koncturyuuu P® MexayHapoaHbie JOTOBOPHI Hapsay ¢ OOUIEeNpU3HAHHBIMU
MIPUHIIMIIAMUA U HOPMaMHU MEXIYHApOIHOTO IpaBa ABJISIOTCS COCTABHOM YACTBHIO €€
MIPABOBOM CHUCTEMBI i COCTABJISIFOT CYIIECTBEHHBIN dJIEMEHT CTAOMIBHOCTH MEKTyHa-
POJIHOTO TPABOIIOPsIIKA U OTHOIIEHU Poccun ¢ 3apybekHpIMu cTpaHnamu. B cirydae
KOrJla MEXIyHapOoAHbIN ToroBop P® ycraHaBiuBaeT Apyrve NPUHLMILI, B OTIWYNE
OT NMPEAYCMOTPEHHBIX B HOPMaxX POCCUMUCKOTO KOJUIM3MOHHOTO CEMEUHOTO IpaBa, TO
OyIyT IpUMEHSIThLCA MpaBmiia gorosopa. Cpeap MeXayHapoaHBIX J0TOBOpoB Poccun,
KOTOpBIE COJAEpPKAT HOPMBI, MPEAONPEAECICHHBIE ISl YPEryJIUPOBAaHUS CEMEUHBIX

HpaBOOTHOIHeHI/Iﬁ C MHOCTPAHHBIM 3JICMCHTOM, IPCUMYHICCTBCHHO HMeIOHlefI 3Ha-

% Terpman-ITasnos U.B. MexayHapoasoe dacTHoe mpaso. M.: Dxemo, 2011. C. 86.
" ®enepanbHbiii 3ak0H 0T 15.07.1995 Ne 101-®3 (pex. ot 12.03.2014) «O MexayHapoHBIX ToroBopax» //
Poccuiickas razera. 1995. 21 uromsa. Ne 140.
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YeHUE CIYyXUT 3akiroueHHass B Muncke B 1993 r. «Konsenuus crpan CHI' o npaBo-
BOI MOMOIIY U MPABOBBIX OTHOLICHUSX MO IPa)XIaHCKUM, CEMEWHBIM U YTOJIOBHBIM
memam»’.

JlanHast konBeHust 1993 r. BkiIroyaeT 00bEMHYIO KaTETOPHIO HOPM O TIpaBe,
KOTOpPBIE MOJJIEKAT MPUMEHEHHUIO K CEMEUHBIM MPABOOTHOIICHUSIM C MHOCTPAHHBIM
AJIEMEHTOM, M O Pa3rpPaHUYMBAHUM MPaB U TMOJHOMOYHUN YUPEKICHUU FOCTUIUU
MMEHHO IO ceMeiHbIM jenaM. Takum oOpa3om, cT.cT. 26 - 37 KonBeHMu couepxar
CBEJICHUS O 3aKJIIOYCHUU OpaKa, OTHOIICHUSIX MEXIY CYIpyraMu, pacTOpKEHUU Opa-
Ka, MPU3HAHUM Opaka HeJACHUCTBUTEIBHBIM, YCTAHOBJICHUHU U OCHIApUBAHUU OTIIOBCTBA
1 MAaTE€PUHCTBA, MPABOOTHOUIECHUAX POJUTENICH U JAETEH, ONEKE W IMOINEUYUTEIIbCTBE,
YCHIHOBJICHUHU.

[Tonoxenuss MuHCKON KOHBEHIIMM B c(hepe KOJUIM3MOHHOTO CEMEMHOIo IMpaBa
0€3 3HaYMTENbHBIX MOMPABOK ObUT OTpaXkeHbI B oanucanHon 07 oktsaOps 2002 r. B
Kumunere HoBoil KOHBEHIIMH, KOTOpasi MpU3BaHa 3aHATh MECTO MHUHCKON KOHBEH-
urd. HeMHOro rnmoMeHsiHa TOJIbKO 4acTh KOJUIM3MOHHBIX MPUBS30K, & UMEHHO YCTa-
HABJIMBAIOIIKME TTPABO, KOTOPOE MOMJICKHUT K OMPEICTCHUIO U OCTTAPUBAHUIO OTI[OB-
cTBa (cT. 34) 1 K ychiHOBIeHHO (cT. 40)°. HOoBasi KOHBEHIIHS BCTYIIHIA B 3aKOHHYIO
cuiny 27 anpenst 2004 r. 1 1eMCTBYET B IPABOOTHOLLICHUIX MEXIy ApMeHHUEH, Asep-
oaiimxanom, benopyccueit, Kazaxcranom, Kuprusueit u Tamkukucranom. Poccueit
oHa GbLIA MOAMMCAHA, HO [OKa elie He patuduuupoBana’ . Jlas PoccHu KacaTeabHO
OTHOUIEHUW C Ha3BaHHBIMHU CTPAaHAMHM €III€ MPOJIOKAET JeUCTBOBaTh MUHCKAs KOH-
BeHimst 1993 r. B o6mem, KummueBckasi KOHBEHITUSI B CBOCH CYyTH MPEICTABIISET CO-
Oo¥ JOTIOTHEHUS U YTOYHEHUSI K MUHCKOM KOHBEHITUH.

B Tom umcne, IByCTOpOHHHE JOTOBOPHI O MPABOBOM IMOMOIIM IO Tpa)aaH-

CKHUM, CEMEHUHBIM U YTOJIOBHBIM JACJIaM, KOTOPBIC COJCPIKAT KOJUIM3MOHHBIC HOPMBI

KomuBeHIUs 0 MPaBOBOIl MOMOIIM M MPABOBBIX OTHONICHHSAX IO IPAKIAHCKHM, CEMEHHBIM H YTOJOBHBIM JEIaM
(3akmroueHa B r. Muncke 22.01.1993) (Bcrymmna B cury 19.05.1994, s Poccuniickoit @enepanun 10.12.1994) (c u3m.
ot 28.03.1997) // BronmereHb MeXAyHapOAHBIX 10roBopoB. 1995, Ne 2.

#paxun C.B. IIpaBoBasi MOMOIIb H IPABOBBIE OTHOIICHHS [0 IPAXKIAHCKHM H CEMEHHBIM JEIaM: KOPPEKTHPOBKA
pernamenTanyu B pamMkax CHI' (KummneBckas konBenims 2002 r.) // XKypHasl MeXIyHapoJHOTO YacTHOTO IpaBa.
2005. Ne 4 (50). C. 3-20.

%KomBeHIus 0 mMpaBOBOil MOMONIM M MPABOBBIX OTHOUICHHAX IO TIPAKIAHCKHM, CEMEHHBIM H YTOJOBHBIM JIETaM
(Baxmouena B r. Muncke 22.01.1993) (Bctynwia B cwry 19.05.1994, s Poccutickoit @eneparuu 10.12.1994) (¢ uzm.
ot 28.03.1997) // brosuteTeHb MEXIyHAPOAHBIX JOr0BOpoB. 1995, No 2.
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ceMeiHoro npara, Poccust umeer ¢ Andanueii (1958), bonrapueit (1975), Benrpueit
(1958; c IIporokosnom 1971 r.), Beetnamom (1981), Upanom (1996), KHP (1957),
Ky6oit (1984), JlatBueit (1993), JlutBoit (1992), Mounrommeit (1988), Ilombmmeit
(1996). Konnm3noHHYI0 HOPMY KacaTesIbHO JIMIh 3aKJII0UYEHUs Opaka BKJIIOYAIOT B
cebs noroBopsl Poccuu ¢ Eruntom ot 23 centsaopst 1997 r. u Gunnsuaueii ot 11 aB-
rycra 1978 r.*

KomnusnonHass HopMa MOCKOJBKY 00J7alaeT OoCOOBIMH (DYHKIIMSIMU BechbMa
cneruuyHa. PaccMOTpuM ee CTpyKTypy, KOTOpas MO3BOJUT MOHITH MPHUHIIAI JICH-
CTBUS KOJUTM3MOHHOTO pEryiupoBaHus. Tak, B €€ CTPYKTYpPE MOXKHO paslieyuTh 00b-
eM (yKa3aHHe Ha T¢ NMPABOOTHOIICHUS, I YPETyJIUPOBaHMs KOTOPBIX OHA CO3J/1aHa)
U TpUBSA3KY (KpUTEpUN JJisl YCTAHOBJICHMS, MpUMEHUMOro mnpasa). K mpumepy, B
MpaBujie «IMYHbIE HEMMYIIECTBEHHbIE M UMYIIECTBEHHBIC MPaBa U 00S3aHHOCTHU CY-
IIPYroB ONPENEISIOTCS 3aKOHOJATEIBCTBOM IOCYAapcTBa, HA TEPPUTOPUU KOTOPOTO
OHM UMEIOT COBMECTHOE MECTO KUTEIbCTBA» a4 UMEHHO B YKa3aHUU «JIUYHbIC HeE-
MMYIIIECTBEHHBIE M UMYIIIECTBEHHBIC MPaBa U O00SA3aHHOCTHU CYINPYTOB» BBIPAKACTCS
00BEM, a B TIOCIEIHHIX CTOBAX - MPUBS3KA KOJUTH3HOHHON HOPMBI .

[TpuBsizka MOXET OTOCHAaTh K MpaBy OJHOW ONPEAEIECHHON CTpaHbl (OJHOCTO-
POHHSISI KOJJTM3MOHHASA HOpMa) MO0 K MpaBy TOM WJIM MHOW CTpaHbl (ABYCTOPOHHSIS
KOJUTM3MOHHAs HOpMa). B NByCTOpOHHEN KOJITU3MOHHOM HOpPME MPHUBSI3KA MOXKET
MPUMEHSTh KaK 3aKOH CTpaHbl CyJa, TaK U MOAXOASIIEr0O MHOCTPAHHOIO 3aKOHA, B
OJIHOCTOPOHHEHN ke HOpME OOBIYHO YKa3bIBAIOTCS JIUIIL HA TPaHUIBI TPUMEHEHHUS
npasa ctpansl cyaa. K mpumepy, . 1 ct. 156 CK PO («®opma u nopsaok 3aKitoue-
HUs Opaka Ha Tepputopuu Poccuiickoit denepanuu onpeaensitoTcss 3aKOHOATEb-
ctBoM Poccuiickoii @enepaiiuny») COACPKUT B ceO€ 0OTHOCTOPOHHIOK KOJTU3HOHHYIO
HOpMY, a M. 4 MaHHOW cTaThu («YCIOBUS 3aKiItOYeHUs Opaka JUIoM 0e3 Tpa)kiaaH-
ctBa Ha Teppuropun Poccuiickorn dDenepanuy ONPEAENAIOTCS 3aKOHOAATEIbCTBOM

rocyaapCcrsa, B KOTOPOM 3TO JIMIO UMECT IMOCTOAHHOC MCCTO )KI/ITCJ'II)CTBa») - ABY-

Mucemo T'TK P® or 16.08.1995 Ne 06-10/11658 (c m3M. ot 25.04.2000) «O moroBopax O MpaBOBOH MOMOIIM IO
TPOKIAHCKUM, CEMEHHBIM W YTOJIOBHBIM Jienam, ['aarckoi kouBeHInu 1961 ronay. [Dnekrponnsiit pecypce]. Joctym u3
CIpaBOYHO-TIPaBoBoi cucteMbl «KoHcymbranTlLmrocy. JlIokyMeHT ommyOIuKoBaH He ObLI.

%2 I'erpman-Tlanos W.B. MexayHapoasoe dactroe. M.: Dxemo, 2011. C 90 - 92.
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CTOPOHHIOIO KOJUIM3MOHHYI0 HOpMy. K mocrnenctButo BeiOOpa mpaBa JBYCTOPOHHSSA
KOJUIM3MOHHASI HOpMa CMOTPHUT PaBHOMAYIIHO: OHA JIMIIb OTCHUIAET K IMpaBy JHOOOM
CTpaHbl, 0€3 KaKkou-I1100 «IUCKPUMHUHAITUN.

[IpuBs3KM B KOJUIM3MOHHBIX HOPMAX CEMEMHOTO MpaBa OTJIMYHBI COAECPKAHUEM
MOBBIIICHHON CJIOKHOCTH, YTO 3aTparuBaeT HE TOJNBKO poccuiickoe mpaBo. CBOeoO-
Pa3HOCTh CEMEHHBIX IPABOOTHOIICHUI 3acTaBisIeT 3aKOHOJATENsl OBITH OoJee
OCMOTPUTEJIBHBIM B BBIOOpPE TE€X WJIM MHBIX MPUBS30K, OCOOCHHO KacaTeJbHO OTHO-
IICHUH, 3aTparuBalOIIUX JIMYHOCTh 4YeloBeKa. B manHO# cdepe, kKak U B Bompocax
JIMYHOTO CTAaTyCa MO IPaXKJaHCKUM JIeJIaM, UCII0JIb3YETCS B OCHOBHOM JIMYHBIN 3aKOH
KaXXJI0r0 U3 YYaCTHUKOB IIPABOOTHOILICHHUSI.

B coBpeMeHHOM 3Tare B KOJUIM3MOHHOM CeMEWHOM npaBe Poccuum mecto npu-
BS3KH K POCCHUHCKOMY TpaBy B OOJBIIMHCTBE HOPM 3aHUMAET MPUBS3KA K 3aKOHY
CTpaHbl TpaxiaaHcTBa Juna. CBA3b C TPAXAAHCTBOM SBJISIETCS OCHOBOIIOJIATAOIIEH
IIpU ONPEAEIICHUU MPaBa, KOTOPOE MOMJIEKUT UCIOJIB30BAHHIO MPU YCIOBUSIX 3aKIIIO-
yeHusi Opaka, yCTaHOBJIEHUS OTIIOBCTBA, YChIHOBIIEHUA. K mpuMepy, MOHATHE O TOM,
YTO BOMPOC 00 YCTAHOBJICHMHM OTIIOBCTBA WJIM MATEPUHCTBA PEIIAETCS CYJIOM TOMU
CTpaHbl, TPAXKIAHUHOM KOTOPOTO PEOCHOK SIBISETCS IO POXKIECHUI0, 00OCHOBAHO
Omnpenenenuem CyaeoHoit Komnerun no rpaxkaanckum aenam Bepxosroro Cyaa PD
ot 06 mapta 2007 r. Ne 4-T07-8%. HapoBHe ¢ IpuBs3KO0il K 3aKOHY CTPAHBI TPAXKIaH-
CTBa B KOJUIM3MOHHOM CEMEWHOM IpaBe Poccuu pacnpoCTpaHEHHO MPUMEHSETCA
MPUBSI3Ka K 3aKOHY CTPaHbl MECTa >KUTEJIbCTBA CTOPOH, OCOOCHHO, IIPU YCTAHOBJIE-
HUUW JINYHBIX HEMMYIECTBCHHBIX U MMYIIECTBCHHBIX MPaB U 00S3aHHOCTEH CYIIPY-
rOB, a TaKXkKe poauTened u nerei. Takke BKIIOYAIOTCS U OCOOCHHBIC TPUBSI3KHU - K
«COBMECTHOMY» WJIM «IIOCIEIHEMY COBMECTHOMY» MECTY >KMTEJIbCTBA W np. Tak
Harpumep, B cT. 163 CK P® npaBa u 0053aHHOCTH pOAUTENEH U JETEH MOIBIACTHBI
3aKOHOJIATEILCTBY CTPAaHbI, HA TEPPUTOPUU KOTOPOW OHU MUMEIOT COBMECTHOE MECTO
xuTenbcTBa. [Ipy HemocTaTke mpaBa U 00S3aHHOCTU POAUTENICH U JETEH yCTaHABIIH-

BAIOTCS 3aKOHOM TpaxkaaHcTBa pedenka. [lo TpeboBaHMIO UCTIIA K YKa3aHHBIM Ipa-

%0Onpenenenne Bepxororo Cyma P® ot 06.03.2007 Ne 4-T07-8 [DnexrponHsiii pecype]. JOCTyI U3 CIpaBOYHO-
npaBoBoii cuctembl «KoHcynbranTlIlrocy. JlokyMeHT onmyOIuKoBaH HE OBILI.
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BOOTHOIIEHUSIM NPUMEHUMO 3aKOHOAATEIBCTBO CTPAHbl, HA TEPPUTOPUU KOTOPOU
IIOCTOSIHHO MPOKUBACT PEOCHOK .

['paxxnanka Pecny6nuku Mosnosa P. nmpoxuBana Ha Tepputopun Poccuiickoit
®deneparuu ¢ 2006 rona. Beesn B Poccuiickyro deaepaliuio oHa BBIMOJHSIIA B 06€3-
BU30BOM pEXHUME, IIyTEM TOTO, YTO OHA pa3 B TPU MecCSUA BCTaBajla HA MUIPALMOH-
HBI y4YeT IO MECTY JKUTEIbCTBa rpaxaanuHa Poccum [I., ¢ KOTOpBIM OHHU 3aperu-
ctpupoBaHbl B Opake ¢ utoHs 2008 roga. 01 saBaps 2009 roga P. poawmia pebGeHka,
KOTOPBIN OB MPU3HAH TPaXKIaHUHOM Poccun®.

KacarenpHo nuiy 6€3 rpakaaHCcTBa 3aKOH IPUHUMAET BO BHUMaHUE TEPPUTO-
pHAIBHBIA IPU3HAK — B 3TOM CJIy4ae TJIABHBIM CIY’KUT HE TPaXKIaHCTBO, a MECTO I10-
CTOSTHHOT'O >KMTEJICTBA Jiulla (Harmpumep, coryacHo 1. 4 cr. 156, n. 1 ct. 165 CK P®
UCITOJIB3YETCS B ONPEJIECIEHHBIX CIy4YasiX 3aKOH CTPAHBbI, IJ€ JMIO UMEET ITIOCTOSIHHOE
MecTo KutenbeTBa). 'K PO nuyHbIM 3aK0HOM JHIla 0€3 rpa)KJaHCTBa PaclECHUBAET
IPaBO CTpaHbl, I7Ie JUIO 0€3 rpakJaHCTBa UMEET MECTO KHUTENbCTBA (1. 5 cT. 1195).
OTnnume, KOTOPOE 3aKIYaeTca B HeJocTaTke ykazaHuid B cT. 1195 'K P® nHa mo-
CTOSIHHOE MECTO KUTEJIbCTBA, CYIIECTBEHHOW pOoJM HE HUrpaeT. CXOKHM MPUHLIHNIL
OPUMEHUM U B OTHOILIEHHUU JIMII O€3 TpaklaHCTBAa U B MHOCTPaHHBIX cTpaHax (Ben-
rpus, [lopryranus, Pymernus, lBeiapus u ap.).

TepMuH MecTa KUTENbCTBA yCTaHaBIMBaeTcsa B Poccum ¢ ydyeTom HOpM CT.
1187 'K P®, cormacHo 1. 1 KOTOpO# Mpy yCTAaHOBJIEHUH MPaBa, KOTOPOE MOJJIEHKUT
PUMEHEHUIO, TOJKOBAHUE IOPUINYECKUX MOHATUIA PEANM30BBIBAETCS COIIACHO POC-
CUICKOMY IIpaBy, B ClIy4ae, Korja 3akoHoM He npexycmorpeno nHoe. Crates 20 ['K
P® onpenenser, 4TO MECTO KUTEIBCTBA 3TO MECTO, IJ€ JIMLO MMOCTOSIHHO WJIU Ipe-

HMYIICCTBCHHO IIPOKHUBACT. MecToM KUTEILCTBA HCCOBCPIICHHOJICTHUX, HC JO-

crurmux 14 JICT, WIN JIWI, KOTOPBIC HAXOIATCA IIOJ OHeKOﬁ, IMPU3HACTCA MCCTO KHU-

3% Cemeitnlit konexe Poccuiickoit ®Deneparun ot 29.12.1995 Ne 223-03 (pen. ot 29.12.2017) // Cobpanue 3akoHo1a-
teabctBa PO. 1996. Ne 1. Cr. 16.

*TlocranoBnenue Koncturynuonnoro Cyna P® ot 12.03.2015 Ne 4-I1 «Ilo memny o mpoBepke KOHCTUTYLHHUOHHOCTH
MOJIOKEHUH YacTu yeTBepToi crathu 25.10 ®dexnepanbHoro 3akoHa «O nopsake Bolezna u3 Poccuiickoit @epepanuu u
Bpe3fa B Poccuiickyro ®Denepanuto», noanyHkra 13 mynkra 1 craten 7 @DenepanbHoro 3akoHa «O IpaBOBOM
MOJIOXKEHUU HHOCTPAaHHBIX TpaxkaaH B Poccuiickoit denepanuu» u nyHkra 2 crateu 11 denepanbHoro 3akoHa «O
MpenynpexJAeHUuH  pacrnpocTpaHeHuss B Poccuiickoit ®enepanuu  3a00iieBaHWs, BBI3BIBAEMOTO  BHPYCOM
nMMyHOAepuIMTa denoBeka (BUY-undeknnn)» B CBA3M ¢ kanobamu psaa rpaxaan» // Bectauk KoHcTUTynHOHHOTO
Cyna P®. 2015. Ne 3.
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TEJIbCTBA WX 3aKOHHBIX IPEICTABUTENEN - PONUTENEH, YCHIHOBUTENEH WIIU OIEKY-
HOB>®, COIIACHO 3aKOHY NPU3HAK IPEHMYILECTBEHHOTO MPOKUBAHKS JOJIKEH OBITH
MPUBJICYEH TOJBKO MPHU HEJOCTATKE MEPBOTO MPHU3HAKA - MOCTOSIHHOTO MPOXKUBAHUS
(T.€. B ClIyyae HEBO3MOXKHOCTH YCTAaHOBUTH MECTO MOCTOSIHHOTO KUTEJIbCTBA).

CrnenoBaTeNbHO €Clv U0, K KOTOPOMY MPEABIBISETCA UCK O Pa3BOAE, UMEET
MECTO TOCTOSTHHOTO KHUTEIbCTBA, TO MMEHHO OHO OYJEeT yCTaHaBIMUBATh MOJACY/I-
HOCTb CyJla 0 PAaCCMOTPEHUIO Jelia. B cilyyae eciid y JiMia HECKOJIBKUX MECT KH-
TEJIhCTBA, HO MECTa MOCTOSHHOTO MPOKUBAHKS HET, TO OyIeT MPUMEHATHCS BTOPOI
TEPMHUH - «IIPEUMYIIECTBEHHOE MPOKUBAHUEY.

B HeKoTOpBIX CTpaHax COXpaHWIACh MPUBA3KA K JIUYHOMY 3aKOHY MYKa WU
otua. K npumepy, B Upane, B COOTBETCTBUM €O CT. 963 ' pak1aHCKOTO KOJEKCa JINY-
HbIE U MMYILIECTBEHHBIC MpPaBa CYNPYroB OMNPEAEIAIOTCA JIMYHBIM 3aKOHOM MYXa, a
tak ke B Erunte (ct. 13 I'K), Tanmanae, Ynim 1 HHBIX CTpaHaX37.

Kpome 0oTChUIOK K 3aKOHY TOCy/IapCTBa IPakIaHCTBA U MECTA KUTEIbCTBA JIU-
11a, B POCCUICKOM IIpaBe MPUMEHSAIOTCS U OTCHUIKM K POCCUHCKOMY IIPaBy Kak IpaBy
cTpanbl cyaa. K mpumepy, MOpsiioK YCTAaHOBJICHUSI M OCIapyWBaHUs OTIIOBCTBAa Ha
TeppuTOpur POCCHU yCTaHABIMBAET POCCHUIICKOE 3aKOHOJATEIbCTBO, 3 UMEHHO II. 2
cT. 162 CK PO®. Tak xe, B CBOIO 0OU€peIb POCCUUCKOE 3aKOHOAATEIBCTBO YCTAHABIIU-
BAa€T PacTOp:KeHUE OpPaKOB MEXIY POCCUMCKUMHU U MHOCTPAHHBIMU TpaKJaHaMH, B
TOM YHCJI€ MEX]Iy HHOCTPAHHBIMU TpakJaHaMu Ha Tepputopuu Poccuu (1. 1 ct. 160
CK P®). [IpumeHst0TCS U MPUBS3KU K MPaBY CTPAHbI MOCIEAHETO COBMECTHOTO Me-
CTa KHUTEJIbCTBA CYNPYTOB, TPaXIaHCTBA peOCHKA IO POKIACHHUIO, MECTa 3aKITIOUCHUS
6paka B Pa3IMYHOM HX COYCTAHHI .

Tak >xe B Poccuu 3adpukcupoBaH MpuHLUN HanOoyiee TECHOM cBs3M. JlaHHBIN
NpUHLUN BbIpaxaerca B I. 2 c¢r. 1186, B ct. 1211 'K P® oTHOCUTENBHO K TpaBy,
MPUMEHUMOMY K JIOTOBOPY, WM B Apyrux HopMmax Komekca. B cootBercTBUU C 1. 2

cT. 1186 'K P®, ecnu cornacHo n. 1 jaHHON CcTaThbU HE MPEAOCTABISETCS BO3MOXK-

% I'paknanckuii kogeke Poccuiickoit @enepannn (dacts nepsasi) ot 30.11.1994 Ne 51-d3 (pen. ot 23.05.2018) // Co-
Opanwe 3akoHomaTeabecTB PO, 1994, Ne 32. Cr.3301.

3" I'erpman-TlaBnos U.B. MexayHapoasoe gacTHOe mpaBo. M.: Dkemo, 2011. C 108 - 109.

% Bummnsikoa A.B. Kommentapnii k Cemeiinomy konekcy Poccmiickoii penepammn. M.: ACT, 2011. C. 100.

26



HOCTU YCTAHOBHTH IPaBO, IPUMEHHUMOE B 3TOM CIIy4yae, TO MOMJICKUT MPUMEHECHHUIO
MIPaBO CTPaHbI, C KOTOPOM Irpa)kAaHCKUE MPABOOTHOIIEHUS, C yYaCTUEM UHOCTPAHHO-
ro 3JIEMEHTa, 0COOCHHO TECHO B3aUMOJICHCTBYET. Takoe MpaBHiI0O MOKET BHICTYHATh
KaK JIBYCTOPOHHSSI KOJUIM3MOHHAsI HOpMa, POopMyIIoN MpUKpPEIUIEHUsI KOTOpor OyaeT
ABJIATBHCSI OTCBUIKA K MPAaBY CTPAHbI, C KOTOPOl KOHKPETHOE I'Pa)AaHCKOE MPaBOOT-
HOILIEHUE OCOOEHHO TUIOTHO cBsizaHO. B coorBerctBum ¢ 'K P® obpamatscs k
HanOoJiee TECHOM CBSI3M HEOOXOJMMO, B Cllydae €Clid B 3aKOHOJIaTeNbCTBE B KOJLJIU-
3MOHHBIX JTUOO B MaTEpUaIHHO-TIPABOBBIX HOPMAaX MPEACTABIAECTCS BO3ZMOXKHBIM 00-
HApyXUTh MOAXOJAIIEE PETyIUpOBaHUE, MO0, KOI/la MPaBOOTHOLIECHUE CBSI3aHO C
HECKOJIbBKUMH MHOCTPAHHBIMHU CTPaHAMU U CyAY HY>KHO CJI€JIaTh BHIOODP IMOJJIEKalIe-
rO IPUMEHEHHIO TIpaBa’.

[IppuMeHNMO K KOJUIM3MOHHBIM HOpPMaMm CEMEWHOIO IpaBa TAaKKE XapaKTEPEH
BOIIPOC 00 MPUMEHEHWM NpPHHIMIA HCIOJIb30BaHUS IpaBa CTPaHbl, C KOTOPOH ce-
MeHHO€e MPaBOOTHOIIEHHE Hanboiiee TeCHO cBs3aHo, X0Tsd B CK P® HOpMBI, cX0)uX
c paBuiamu ct. 1186 'K PD, He cymectByer. JlaHHbII NPUHIUI B KauecTBE OOIIIe-
MPU3HAHHOTO KOMIUIEKTOBAHUS KOJUIM3MOHHBIX HOPM, OINpPEAENICHHO, NEHUCTBYET: B
cllydae BbIOOpa KOHKPETHBIX MPUBS30K NI 3aKJIIOUEHHS] U PacTOp:KeHus Opaka, oT-
HOULIEHUN POJIUTENIEW W ETeW W WHBIX CEMEMHBIX NMPABOOTHOUIEHWH 3aKOHOJATEIb
XOTeJ ONPEAEIUTh IPUMEHUMOE MPABO, UCXO/S U3 CBSI3U NMPABOOTHOILEHHUS C TPABOM
TOW WJIK UHOM CTPaHBI.

Oco0eHHO HYKHO 3aMETUTh OTPAKEHHOE B POCCUUCKOM CEMEWHOM 3aKOHOIa-
TEJIbCTBE MPUMEHEHHE B 00JIACTH KOJUTM3MOHHOTO MpaBa MPUHLKIIA aBTOHOMUHU BOJIH
CTOPOH, T.€. UCIIOJIb30BaHUE K CEMEHHBIM OTHOIICHUSIM 3aKOHA, BHIOPAHHOTO CAMUMU
ctopoHamu. B 1995 r. B CK P® Bo3Hukia HopMa (1. 2 cT. 161), KoTOpast penycMoT-
pelia, yTO IpHU 3aKIOYEHUH OpayHOro JOrOBOpA WM COIJIALIEHHs 00 yIjiaTte cymnpy-
raMu ajJuMEHTOB JpPyr APYTy BBIOpaTh MPaBo, OTJIMYAIOIIEECS OT TOro, Ha KOTOpPOE
OTCBUIAET KOJUIM3MOHHAs HOpMa I. 1 NaHHOM cTaTbH. 3aKOHBI MHOCTPAHHBIX CTPaH

(ABctpun, Mcnanun, Utanuu, Kopeu, [lopryranun, Typuuu, IlIBeitiapuu, Sctonnu,

$KomMenTapuiil k gacT yerBeproil I'paxkaanckoro komekca Poccmiickoit ®eneparun (mormaserii) / mox pex. A.JL
Makosckoro. M.: Craryt, 2008. C. 346 — 347.
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SAnoHun U Ap.) 3a 3TU TpaHUIIbI, OOBIYHO, HE 3axoaiT. Ocobe JomycTUMOE B MHO-
CTpPAaHHBIX CTpaHaX pacIIUpEeHHe - ATO pa3pellieHHe BbIOOpa mpaBa Cynpyramu He
TOJIKO 110 MMYIIECTBEHHBIM, HO U MO JIMYHBIM OTHOIICHHSM, T.€. MO JIIOOBIM «II0-
cienctBusM 6pakay». K npumepy, cornacho cr. 14 u 15 BBogHoro 3akona k ['epman-
CKOMY I'PaKJIaHCKOMY YJIOKEHHIO, cT. 60 u 61 3akoHa YKpauHbl 0 MEKIyHAPOIHOM
yacTHOM mipaBe. B cootBercTBuM co cT. 167 CK HOpMBI HHOCTPAHHOTO CEMEWHOTO
IIpaBa HE MMPUMEHUMBI B CIIy4ae, €CIIM TAKOE HCIIOJIb30BaHNE MPOTUBOPEUYUT OCHOBAM
MPaBOIOPAIKA, & UMEHHO MyonuyHoMy nopsiaky Poccuiickoit @enepannu. B nannom
Clly4dae IMMPUMEHHUMO 3aKOHOAATENbCTBO Poccuiickont @enepanuu. B mexaynapogHom
YaCTHOM TIpaBe 3apyOEKHBIX CTPaH, KaKk U B POCCUUCKOM, 3a(DUKCUPOBAH MPHUHIIMII
OTrPaHUYMUTENILHOTO MCIOJIb30BAaHUSI MHOCTPAHHOIO mpaBa. Ero oOmien3BecTHOE MO-
HSTHE - OTOBOpKa O MyosnyHOM Topsnke (ordre public). BrausiHue KoJIM3MOHHOM
HOPMBI, WM APYTMMH CJIOBaMH, UCIOJIb30BAaHUE MHOCTPAHHOIO MpaBa, OyJeT orpa-
HUYEHO ITyTEM IPUMEHEHUS 3TOU OroBOpPKU. HOCTpaHHBIN 3aKOH, K KOTOPOMY OT-
ChbUIAET KOJUIM3MOHHAS HOpPMA, HE IPUMEHSETCS, B ClIydae KOrJa HCIIOJIb30BAHUE
MPOTUBOPEYMIIO Obl OCHOBAM IPABOIOpsIKa JaHHOU cTpaHbl. [lox mpoTtuBopeunem
OCHOBaM ITPaBOMNOPSIAKA MOHUMAETCS MPOTUBOPEUNUE OCHOBOIIOJIATAlOIMM HPUHLIH-
11aM, Ha KOTOPBIX OCHOBBIBACTCS Ta HIIM HHAS IPABOBAs CHCTEMA' .

Bbonee koHKpeTHEE OroBopka 0 MyOIMYHOM Nopsake 3adukcupoBana Bo BBoj-
HOM 3akoHe K ['TY. B cooTBeTcTBMM C yKa3aHHOM HOPMOW MpaBOBask HOpPMA HHO-
CTpPaHHOW CTpaHbl HE OyJIeT NPUMEHSTHCS, €CJIM €€ UCIO0Jb30BaHUE MPUBENIET K MO-
CIEACTBUSIM, HECOBMECTMMBIM C OCHOBOIIOJIATAKOIIMMHU HNPUHLUUIIAMH HEMELKOTO
npaBa. OHAa He NPUMEHHUMA, B CIIy4yae, €ClId HCIOJIb30BAHHE HApYyIIAaeT OCHOBHBIE
IpaBa.

Crout uMeTh BBUAY, UTO B MpEJEIax MPaBOBbIX CUCTEM IOCY/IapCTB, OCHOBAH-
HBIX Ha OJHUX U Te€X XK€ MPUHIUIIAX YperyJIUupoBaHUs OpavyHO-CEMEHHBIX OTHOIIIE-
HUll, B 11000M ciydae OyayT CyIIeCTBOBAaTh HekHe pasznuuus. Hopmbl cemeitHOro

mpaBa 3TUX CTPaH TOXE HE SBISIOTCS YHUDUIIMPOBAHHBIMHU IOTOMY YTO CEMEHHOE

K ommentapuii k Cemeiinomy konekcy P® / ots. pex. Kysuenosa .M. M.: Mzgarenscto BEK, 2006. C. 115.
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npaBo CIIIA m AHIIIMM OTHOCUTCS K aHIJI0-CAaKCOHCKOM CUCTEME IpaBa, XapaKTepu-
3yIOIlIEHCS TeM, YTO HapsAly CO CTaTyTHBIM MPAaBOM B HEl 0CO00E MECTO 3aHUMAIOT
HOpPMBI OOBIYHOTO, WM obmiero mpasa. KacatenbHo cemeiriHoro mpaBa Dpanimm,
OPI' u Uranun, ceMeMHOE MPABO I3TUX TOCYAAPCTB OTHECEHO K KOHTUHEHTAJIBHOMU
CUCTEME, TJI€ HOPMBI OOBIYHOIO WJIM OOWIEr0o IpaBa HE MOJIEKAT MPUMEHEHUIO BO-
BCE. YKa3aHHbIE CTpaHbl OTJIMYAIOTCS 0 BEPOMCIOBENAHNIO HaceneHus. Hampumep,
B UTanuu rocnoACTBYIOIIUM BEPOUCIOBEAAHUEM CUMTAECTCS KATOJWLNM3M, B AHIIIUU
- AHIJIMKAHCTBO, KOTOPOE COXPAHWJIO JO CHX IOp CBOE BIUSHUE HA HOPMBI OpayHO-
ceMeNHbIX MpaBooTHOIIeHUH. B ®PI" nmo3unmu kaToiuuusmMa oco00 MPOSIBISIOTCS B
baBapuu. KacarenbHO OoCTalbHBIX €€ 3eMeNb, TO TaM TJIABEHCTBYIOIIEE MOJIOKEHUE
3aHMMAET MPOTECTAHTU3M B (pOpME JTHOTEPAHCTBA.

B onpeneneHHbIX cTpaHax TOKTPUHA U MPAKTUKA IIPU PACCMOTPEHUHU CIIOPOB B
chepe OpayHO-CEMEWHBIX OTHOLIEHUN C MHOCTPAHHBIM 3JIEMEHTOM YacTO MPUMEHHU-
Ma TeopHUs CTaTyTOB: €IMHBIN CeMeilHbIN (OpayHbIii) CTATyT, CTATYyT OOIMIUX MOCIE/I-
cTBUM Opaka, cTaTyT npaBa Ha uMs (M3MEHEeHHe (haMUIIMK BCJIEICTBHE BCTYIUICHUS B
Opak), CTaTyT 3aKJIIOUeHHs Opaka, CTaTyT pacTopkeHusi Opaka, CTaTyT UMYLIECTBEH-
HBIX OTHOIICHUI CynpyroB u npouue. [[pumenenne Teopuu cTaTyToB MO3BOJISET 00-
Jiee KOHKPETHO YPEeryInpoBaTh BCE BOIIPOCH CEMEHHBIX PABOOTHOLICHHMIA "

CoOCTBEHHO B 00JaCTH CEMEWHBIX TPABOOTHOIIEHUN C MHOCTPAHHBIM 3JIEMEH-
TOM Yallle BCETO BO3HHUKAET HYXK/A B PEIICHUU MPEIBAPUTEIBHOTO KOJUIM3UOHHOIO
Bonpoca. K mpumepy, Bonpoc o AeHCTBUTETLHOCTH Opaka JJig peleHusi Borpoca o
cyapbe pebeHKa B cllydae eciu Opak OymeT mpekpamien’ . [Ipo6iieM aganTamii Ko-
JU3UOHHBIX HOPM, Pa3JIMYHOCTU KOJUIM3UOHHBIX MPUBS30K, «IPUXPAMBIBAIOIIUX)
MPABOOTHOIICHUN U TIEPCOHATBHBIX KOJUTM3UM, TPUMEHEHHS] OTOBOPKHU O MyOJIUYHOM
nopsizike. [IpakTruecku Bce rpaHu OpavyHO-CEMEHHBIX MPABOOTHOIICHUHN YPETyIupy-
I0TCSI IOCPEACTBOM «LEMOYKU» KOJTTU3UOHHBIX HOPM.

JIokTprHA TpaBa TP MOMOIIM CPABHUTEIHHOTO aHAIM3a OMpe/eia Hanbo-

JICC PACIIPOCTPAHCHHBIC KOJUIM3WMOHHBIC MMPUBA3KU JIA1 YCTAHOBJICHUA ITPUMCHHUMOTO

“Cannos A.X CpasrurensHoe npaBosegerne. M., 2005. C. 422.
42Epm,meBa H.IO. Komnu3noHHOE peryimpoBaHHE B MEXKIYHAPOJIHOM dYacTHOM mpaBe Poccum m Ykpawsbsl //
3akoHOMaTeNHCTBO U AKOHOMHKA. 2006. Ne 9.



npaBa:

1) 3aK0H MecTa 3aK/IIoUeHuUs Opaka;

2) TUYHBIA 3aKOH 000UX CYNPYTOB;

3) 3aKOH CTpaHbI MOCTOSIHHOTO MPOXXHBAHUS PeOCHKa,;

4) TMYHBIA 3aKOH YCHIHOBUTEIIS;

5) 3aKOH KOMIETEHTHOCTH YUPEIKICHHUS;

6) 3aKkoH Ccy/a;

7) 3aKOH CTpaHBbl COBMECTHOTO TIPOKUBAHUS CYIPYTOB;

8) 3aKOH MMOCIIETHETO COBMECTHOTO MECTa JKUTEIbCTBA;

9) 3aKOH MeCTa HAXOXK/ICHHs 00LIeil CeMEHHOI COBCTBEHHOCTH .

Bce 3Ti npuBS3KY AOKHBI IO BO3MOKHOCTH €IMHOOOPA3HO MPUMEHSATHCS IPU
peryaupoBaHuy OpayHO-CEMEUHBIX OTHOIICHUM («CTaTyT CEMEUHOTO MpaBay).

Co0TBETCTBEHHO, OpayHO-CEMEIHBIEC MPABOOTHOIICHHUS C yYaCTHEM WHOCTpaH-
HBIX TPaXKJIaH | JIMI 0€3 rpaKIaHCTBA PETIAMEHTUPYIOTCS CHCHH(PUIHBIMEA KOJLITHU-
3MOHHBIMU HOpPMaMH HallMOHAJIHHOTO TPaBa, KOTOPBIE MO3BOJISIIOT ONPEACIIUTh MPH-
MeHuMoe mpaBo. Ho, korma pacxoxaeHne Mexay KOJTU3MOHHBIMH HOpMaMH, KOTO-
pble SIBISIOTCA COCTABIISIOIIMM BHYTPEHHEIO POCCHUUCKOIO CEMEHHOro 3aKOHO[a-

TCJIbCTBA, U HOPpMaMH MC)KI[yHapOI[HOfI KOHBCHIHHU WJIX JOTOBOPA, TO MPHUMCHAIOTCA

HOPMBbI KOHBEHLIUH JTUOO JOTOBOPA.

*33pexon B.I1. MexayHapoHoe dacTHOe mpaBo. M., 2004. C. 72.
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2 OCOBEHHOCTHU 3AKJIIOYEHMA N PACTOPXEHWA BPAKA C YYA-
CTUEM MHOCTPAHHOI'O 3JIEMEHTA

2.1 YcJi0BUSI M MOPSIAOK 3aKJIIOUYEHUs], MPENsITCTBUA K 3aK/JII0YeHHI0 Opa-
Ka € y4aCTHEeM HHOCTPAHHOI0 3JIEMEHTA

IIoHsiTME MHOCTPAHHOTO AIEMeHTa, BBelaeHHoe M.M. bpyHOM, 3aHs10 BBICO-
KyI0 HHIITy BO MHOTHX c(epax u obmactsx. B wactHoctu, M.W. bpyH yka3siBai, 4To
«HapsALy C TEMHM IPABOOTHOILIEHUSMH, KOTOPbIE BCEMHM CBOMMM DJIEMEHTaMHU
IIPUBSI3aHbl K TEPPUTOPUM OJHOTO MPABOIOPSAAKA, CYHIECTBYET MHOKECTBO JIPYTHX,
KOTOPBIE OTIAEIBHBIMUA CBOMMU 3JIEMEHTAMHU OJHOBPEMEHHO COIPHUKACAIOTCA C Ipa-
BONOPSAKAMU HECKOJBKUX  TEPPUTOpU: CyOBEKTOM  IpaBa MOXKET  ObITh
MHOCTpaHel, O0OBEKT IpaBa MOXET HAXOAUTHCS 3a FPAHUIIECH, CyOBEKTUBHOE MPABO
BO3HUKJIO Ha OJHOW TEPPUTOPUH, €ro OCYIIECTBIECHUE MOXKET TpeOOBaThCS Ha
JIPYTON» “ AHanm3upys cyTe mHOcTpaHHoro snementa M.H. KysnenmoB ormerun,
YTO MHOCTPAHHBIM DJJEMEHT — «JITO IPOU3BOJHAS HWHOM INPABOBOM CHUCTEMBI,
CYIIHOCTb, NIPUJAOIIAsl JAaHHOMY UMYLIECTBEHHOMY, JUYHOMY HEUMYILECTBEHHOMY,
CEMEWHOMY, WIH TPYAOBOMY, WIH IPOLECCYaTbHOMY OTHOLIEHUIO KAYECTBEHHO HO-
BYIO COLIMAJIBHYIO  OKpacKy, IpOSBIIAIOLIYIOCA B CBS3aHHOCTU  YKa3aHHOT'O
OTHOLICHHS C BHEITHHM MUPOM»™,

Hopwmbl ceMeiiHOro mpaBa pa3iMyHbIX TOCYAApCTB OYEHb Pa3HOOOpa3HbI, MO-
CKOJIbKY YHM(HUKAIMI0 3aKOHOJATEeNIbCTBA B JIaHHOM cdepe MexXAyHapOIHOTO
YaCTHOIO IIpaBa OCYIIECTBUTHb JOCTATOYHO CIOXHO. OrpoMHOE BIUSHHE Ha
pEeryJMpoOBaHHE CEMEMHBIX OTHOLIEHHWH OKa3bIBAlOT YPOBEHb HSKOHOMMYECKOIO
pa3BUTUSL  TOCYIapCTBa, €ro  HEOJAMHAKOBBIM jJeMorpaduyeckuii  COCTas,
HallMOHAJIbHbIE, OBITOBbIE, PEJIUTHO3HBIE OCOOEHHOCTH M TPAJUIMU €r0 HACEICHUS.
COOTBETCTBEHHO U1l ONPEEICHHBIX CIy4yaeB BOZHUKHOBEHUS, N3MEHEHUS WIIN TIpe-
KpalIeHUs CEMEHHOT0 MPAaBOOTHOLIEHUSI C HHOCTPAHHBIM JJIEMEHTOM TpelyeTrcs

YCTAHOBUTL MPHUHAAJIC)KHOCTb 3TOI0 IPABOOTHOIICHUSA K HpaBOBOf/'I CHUCTEMEC KOH-

“Bpyn M.U. BBeeHue B MexIyHapoIHOE YacTHOE mpago. IIr., 1915. C. 7.
*Kysnero M.H. Mexayrapogroe gactHoe mpaBo. Obmmast yacts. M.: M31-Bo YH-Ta Jlpyx661 Hapomos, 1991. C. 26.
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KpPETHOTO rocyaapcTBa. Takas NpUHAAJIEKHOCTh MOXKET ObITh YCTAHOBJIEHA TOJIBKO B
paMKax IpoLEeaypsl ompeaeneHus npuMennumoro npasa. b.M. Konbos onpeness :
«BHenpeHne HWHOCTPAHHOTO JJIEMEHTA B IPABOOTHOLICHUE JOJDKHO IIOJIYYUTH
OLIEHKY C TOYKH 3PEHHUs 3HAYCHHMS JJISI JAHHOTO TOCYIAapCTBa CBSI3U MHOCTPAHHOTO
DJEMEHTa C €ro CHUCTEMOM, 4YTO HPEANOJIaracT IIOSBJICHHE  BO3MOXKHOCTH
IIPUMEHEHUSI MHOCTPAHHOTO IpaBa, CTOSLIETO 3a 3TUM HUHOCTPAHHBIM JJIEMEHTOM.
Bo3Hukaroiiee mpoTUBOPEUHE YKE MEXKITY NPABOBBIMUA CUCTEMaMM TaKXXe pa3peria-
€TCSA NaHHBIM TOCYJIAapCTBOM, IIPU OJTOM PE3YyJBTATOM JTOTO PA3PEIICHUS MOXKET
OBITH KaK IPUMEHIEMOE MECTHOE, TAK M HHOCTPAHHOE [IPaBo»™.

Celiuyac moaxoa K cocoOy OmpeesieHus MOAJEKAIero NPUMEHEHNIO MpaBa
YCOBEPULIEHCTBOBAH. YK€ JOMYCKAETCs MPUMEHEHHNE 3aKOHOIaTEIbCTBA TOCY1apPCTBA,
IPaXIaHUHOM KOTOPOT'O SIBISIETCSI CYOBEKT CEeMEHHOro IMpaBOOTHOIIEHUS JU0O B
KOTOPOM  3TOT CYOBEKT MpOKHUBAET. B  HEKOTOpPBIX ClydasX IO3BOJIAETCA
CaMOCTOSITENIbHBIM ~ BBIOOp CyOBEKTaMU CEMEHHBIX IPAaBOOTHOLIEHUN IpaBa,
IIOJIEKAILETO IIPUMEHEHHIO K X CEMENHBIM OTHOLLICHUSM.

[TpuMeHssT KOMITJIEKC TIPABOBBIX HOPM (KOJUTM3UOHHBIX HOpM), cT. 156 CK P®
o0o3HavaeT crnocoO ompesesieHusl MpaBa CTPaHbl, MOAJIEKAIIErO0 NIPUMEHEHUIO K
00pa30BBIBAIOIIMMCS B CBSI3U C 3aK/IloueHHEeM Opaka Ha Tepputropuu PO cemeitHbim
OTHOUIEHUSIM C Y4aCTHEM WHOCTPAHHBIX TPaKJaH WIM JKL 0e3 rpa)xaaHcTBa. JTU
KOJUIM3UOHHBIE HOPMBI, HE PEryJIMPYsl CEMENHBIE OTHOILIECHHUS C WHOCTPAHHBIM DJIe-
MEHTOM, INPU3BAHBI YNOPSAOYMUBATH €r0 CBA3b C IPABOBBIMU CHCTEMAaMHU Pa3HBIX
rocynapcts. [IpenMer perynupoBaHusl TaKUX KOJUIM3UOHHBIX HOPM - OIIPEACIICHUE
npuMeHuMoro npasa. Tak, JI. Paame ormeuan: «KommsnonHas HopMa 0053aTeIbHO
YKa3bIBAa€T Ha Ty WIH UHYIO CBSI3b, KOTOPAs CYIIECTBYET MEXKYy TOCYIapCTBOM, K Ma-
TE€pUAIBLHONM HOPME KOTOPOTO OTCHUIAET KOJUIM3MOHHAsi HOPMa, C OJTHOM CTOPOHBI, U C
(MbICTUMBIM)  (DAaKTUYECKUM COCTABOM, KOTOPBIA JIGKUT B OCHOBAaHWM JIAHHOW
MaTepUaIbHOW HOPMBI, -C IPYTOM. ITa CBS3b, OUEBUIHO, CIIYKHUT MPUUNHOU, IOYEMY

KOJUIM3MOHHAS HOpMa J1a€T UMEHHO 3TOMY TOCYJapCTBY MPEUMYIIE CTBO NEpe APY-

*®*Konpuos B.J. Jlnanekruka MIPOTUBOPEUHS B MEXKITYHAPOHOM YaCTHOM IPaBe: aKTyaJbHbIC TPOOIEMBI COBPEMEHHOTO
MEKIyHapoaHoro npasa. M.: M3a-so MITUIMO, 1976. Bem. VI. C. 160- 161.
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TMMU TOCYAapCcTBaMu, K KOTOPbIM B OTJEIBHOM Ciy4yae PaKTUYECKH COCTaB TaKKe
MOXET MMETh TO WM WHOE OTHomieHue. CBsA3b, O KOTOPOW TOBOPUTCS B
KOJUTU3UOHHOW HOpME, MPEACTABIISETCS 3aKOHOJIATENI0 CaMOM Ba)kKHOH, Oosiee Baxk-
HOM, 4eM Bce Japyrue cBs3u. IMEHHO OHa CIYHUT CBA3YIOIIMM 3BEHOM, TOYKON WM
OCHOBAaHHEM MPHUBS3KIY . CIOKHOCTh IOTPEOHOCTH YPEeryIHMpOBaHHSA  TAaKHX
KOJUTM3UOHHBIX BOMPOCOB CBs3aHA C TEM, YTO JUIsl 3aKJIIOUeHus Opaka Majo
000I0JTHOTO KeJIaHUA JBYX JIIOJIeN K BCTYIUICHUIO B COI03 C LIETBIO CO3/IaHUsI HOBOU
sueiiku oOmiecTBa . J[aHHBIN COI03 WMEET HEKHe IOPUIAUYECKUE TMOCICACTBUS, K
pUMEpPY, B BUJEC B3aUMHBIX JUYHBIX W HMMYIIECTBEHHBIX MpaB M OOSI3aHHOCTEH
CYIIPYIOB, TOJBKO TOTJa, KOTJa OH O(OPMIIEH B YCTAHOBJIEHHOM HOpSIKE C
COOJIIOJIGHUEM  YCJIOBUHM, JOMYCKAIOIIMX TaKOW COI03, M MpU  OTCYTCTBHH
00CTOATENBCTB, UCKIIOYAIOIINX BO3MOXKHOCTh €ro co3fanus. [Ipu 3ToM y3akoHEHHO-
ro ONpPEACJICHUS TOHATUS «Opak» 3akoHOAaTeNbcTBO PD He Brimouaer . Kak
ykasbiBan A.M. 3aropoBckuii, Opak conepXUT B ceOe MOMHUMO HMHBIX 3JIEMEHTOB
(ecTecTBEHHBIX, HDABCTBEHHBIX, SKOHMUYECKHUX, PETUTHO3HBIX) «3JIEMEHT IOpUInYe-
CKUM, B CHJIYy KOTOPOTO OpaK SBJISIETCS UCTOYHUKOM OIPEAEIIEHHOTO FOPHUINYECKOrO
MIOJIOXKEHUS JIML, B3aUMHO CBSI3aHHBIX CYIIPY’KECTBOM, M OPOKIAET I HUX B3aUM-
HbIC TPABa U 0OS3aHHOCTH» .

JlaHHBIN cOI03 OyJeT Mpu3HaH OpakoM TOJBKO MPHU €ro0 COOTBETCTBUM HUKE
CJIEIYIOLUM ITPU3HAKaM:

1) ecniu obnenenena Qopma U MOPSAIOK €r0 3aKJIIOYEHUS, Mpoleaypa €ero
oopMIIeHUS;

2) eclli UCTIOJHEHbI YCJIOBHS €r0 3aKJIIOUEHHUS: CYHIECTBYIOT OOCTOATEIbCTBA,
HEOOXOMUMBIC ISl ero 3akiroueHus (YCloBUs JUIsl BCTyIUICHHS B Opak), H
OTCYTCTBYIOT OOCTOSATEIbCTBA, MPU HATMYUH KOTOPHIX €ro 3aKJII0UEHHE HE TOMYyCTH-
Mo (TIpensTCTBUS K BCTYIUICHHUIO B OpaK).

Coo0pasno, uTo mpobiieMol mpu 3akitoueHuu Ha Teppuropun PD Opaxa

MEXy WHOCTPAHHBIM TPaXIAaHUHOM (TPakIaHKOW) WA JTUIOM 0€3 rpaklaHCTBa U

*"Paane JI. MexayHapoxHoe dacTHOe mpaBo. M.: M31-Bo HHOCTpaHHOIT nuTeparypsl, 1960. C. 44 -45,
*B3aroposcknii A.M. Kypc cemeiinoro npasa. M.: 3epaiio, 2003. C. 5.
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rpaxaaHko (rpaxkaaHuHoM) PO mub0o Mexay WHOCTPAHHBIMU TPayKIaHAMU WU JIU-
namMmud 0e3 TpaxJAaHCTBAa CTAHOBUTCA OIPE/CNICHHE 3aKOHA, YCTaHABIMBAIOIIETO
yKa3aHHbIE TpeOOBaHWS, MPU KOTOPBIX Opak OyAeT 3aKiod €H W Mpu3HaH
JNEUCTBUTENBHBIM, MMOTOMY YTO B pa3HbIX CTpaHAX HaJMYUE JaHHBIX TPEOOBaHUIA
KapIHHAJIBHO oTinyaercs. Hanpumep, B Annoppe, Jluxrenmreine, Erunre, JInsun,
Hpane Opak 3akirodyaeTrcs TOJIBKO B pEenuruo3Hoil ¢opme; B BenukoOpurtanum,
['peunun, Utanuu, [opryranuu u Mcnanuu penuruo3Has popma 3akirodeHus: Opaka
M03BOJICHA HApSAy C TrpakaaHckou; Bo dpaHumm st 0QUITHATBEHON PETrUCTPAIAH
Opaka oOs3aTenbHa 3a01aroBpeMeHHas myOIuKalysa B opraHax rnedaty U3BeIIeHus o
HAMEUEHHOM 3aKJIIOUeHHUH Opaka.

B paznmuusbIx rocygapcTBax KapAWUHAIBHO Pa3IUYHbl M YCIOBUS BCTYIUICHUS
B Opak. Tak, kputepuu OpayHoro Bo3pacta Bo ®pannuu - 15 net ams sxeHmuH u 19
JeT ana MyxuuH, B Benrpum -16 nmetr u 18 net, B Ilomwme -18 mer u 21 rox, B
Snonuu -16 ner u 18 ner, a B lIBelinapuu u [IBenuu -18 net u 20 ner.

B onnux crpaHax OJM3KUMH POJCTBEHHUKAMU OIpPEIeNICHbI OpaThsi U CECTPHI,
B JIpyTUX - TaKXke Tella, MypuH, HeBecTka. [losToMy mpu OpadHOM coro3e C
y4acTUEM HMHOCTPAHHOTO TpaKJaHWHA WM JiMlla 0e3 rpaklaHCTBa BO3HUKAIOT
BOIIPOCHI O TOM, B Kakoil hopme, B KAKOM MOPSJIKE U HAa KAaKUX YCIOBUSAX TaKoM Opak
JIOJDKEH OBITh 3aKiIOueH Ha Tepputopur Poccuu: Hampumep, mpu Opake MeExIy
rpaxaaHuHoM P® u rpaxaaHuHOM JIMXTEHWITEWHA - B OpraHax 3alMCH aKTOB
IPAXKIAHCKOTO COCTOSIHUS, KaK ATO TpeOyeT 3akoHoAaTeabcTBO PD, nubo, ¢ yueTom
3aKOHOJATENhCTBA JIMXTEHINTElHa, B IICPKBH; JOJDKEH JU OpadHbId BO3pacT
OIICHUBATHCSA C YYETOM TpeOOBAaHUU TOJBKO 3aKOHOAATeNbcTBA PD, nmbo Takxke
JIOJDKHO YUUTHIBATHCS 3aKOHOAATENIHCTBO IOCYAapCTBa, TPAKIAHUHOM, KOTOPOTO SIB-
JISIETCS JIUTIO0, BCTyMHaroiiee B Opax.

B cootBercTBuM co cT. 156 CK P®, hopma u mopsaok 3akiaroueHus Opaka Ha
teppuropun PO ornpenendarorcs 3aKk0HOAaTeIbCTBOM PO.

DTO O3HAYaeT, UTO MPH 3aKITIOYCHUH JTFOOBIMU JTUIIaMU (HE3aBUCUMO OT HAJU-
YUl WIK OTCYTCTBUS Y HUX IPaKJIaHCTBA KAKOW-TMOO CTpaHbl) Opaka Ha TEPPUTOPHUU

P® nomkna ObITH COOJIIONIEHA €TUHCTBEHHAS JCHCTBYIOIIAs Ha Tepputopuu PD
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dbopma 3akiroueHus Opaka - ero perucTpaius B Opraiax 3anvcH akTOB IPakIaHCKO-
ro coctosinusi, corigacHo cr. 10 CK P®. B pgaHHOW cTaTthe 3aKperuieH MPUHIUIL
norurHeHHs (popMbI Opaka 3aKoHY MecTa coBepineHus Opaka (locus regit actum), u
HOPMBI IAHHOTO IMyHKTa HOCST MCKIIOYUTEIHLHO UMIEPATUBHBIA XapakTep. B 601b-
IIMHCTBE IPYTUX CTPaH ISl 3aKII0UEHUS MPU3HAHHOTO 3aKOHOM Opaka HeoOXOIMMO
TOJIBKO COOJIOCTH TpeOOBaHUS, MPEANMCAHHBIE 3aKOHOM MECTa COBEPIICHHS Opaka:
CTOpPOHAaM, MPEIOCTABISAETCS BEIOOP MEXKIY ATUM 3aKOHOM U UX JIMYHBIM 3aKOHOM. B
Poccuiickoii ®denepanuu NpUHLKI PU3HAHUS Opaka, 3aKJII0YEHHOI0 TOJIbKO B Opra-
Hax 3arca, orTHeceH I. 2 cr. 1 CK P® x OCHOBHBIM HayajllaM CEMEHHOIro
3aKOHOAATEIbCTBA.

3akiiroueHue OpayHOro Cor3a C COOMIOJIGHHEM pEIMTHOo3HOro olpsna B
Poccuiickon ®enepanuy He UMeEET NMPABOBOrO 3HAUCHUs. BMmecrte ¢ TeM cienyer
MMETh B BUY, 4TO coryiacHo ¢ 1. 7 ¢T. 169 CK P® k 3aperucTpupOBaHHBIM IIPHUPAB-
HUBAIOTCSl Opaky, COBEPILIEHHBIE MO PETUTHO3HBIM OOpsigaM Ha OKKYNMHPOBAHHBIX
tepputopusix, BxoauBmmx B coctaB CCCP B mepuon Benukoit OtTeuecTBEHHOM
BOWHBI, 1O BOCCTAHOBJICHHUS HAa TUX TEPPUTOPHUSIX OPTAHOB 3arca.

Tax e, 3TO MmpenoiaraeT, 4YTo BeCbMa pa3HOOOpa3HbIC MOPSIKU 3aKITIOUCHUS
Opaka, UMEIOIIHECS] B 3aKOHOAATEIBCTBE Pa3HbIX TOCYJAPCTB, HE IPUMEHSIIOTCS TIPU
3aKroueHu Opaka Ha Tepputopun PD. Jlaxke ecau Opak 3aKiI04ar0T WHOCTPAHHBIE
rpaxjaaHe, TO TPUMEHSETCS TMOPSAAOK 3akitoueHus Opaka, B TOM YHCIE €ro
peructpauuu, ycraHoBieHHbli cr. 11 CK P® wu rn. 3 3akoHa o0 akrax
IPAXKJIAHCKOTO COCTOSTHUS.

B Poccuiickont deaepannn He JOMYCKAETCA UCIIOJIb30BAHUE UHCTUTYTA MPEJ-
CTAaBUTEJILCTBA MPH 3aK/IFOUeHUU Opaka. B HEKOTOpPBIX rocyaapcTBax (Hampumep, B
Wcnanuu, Ilepy) 3akmoucHue Opaka — JOMyCKaeTCcs dYepe3  MPeaCTaBUTEN,
JEUCTBYIOIIEr0 Ha OCHOBAHMM JoBepeHHOCTU. B UHauu Opaku ycTpanBaroTcs 4yepes
0COOBIX IOCPETHNKOB, MMEHYEMBIX OpauHbIMH ONEKyHAMH . 3aKiIiOueHHe Opaka

MMPOU3BOAUTCA TOJIBKO B JIMYHOM IIPHUCYTCTBUU JIMII, BCTYIIAIOIINUX B 6pa1<, Ha OCHO-

*“Heuacsa A.M. Cemeiinoe mpaso. M., 2012. C. 100
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BaHMM UX COBMECTHOTO 3asiBJICHMS , IOJJAHHOTO UMK B JIIOOOM OpraH 3alucu aKTOB
IPaXKJAHCKOTO COCTOSTHUS Ha Tepputopun PO no ux Beidopy. Xots, m. 2 cT. 26 3ako-
Ha 00 aKTaxX rpa)KJaHCKOr0 COCTOSIHUSI yCTaHABJIMBAET nckmodenne’ (ro, m. 1 cr. 11
CK P® Ttakoe uckitoueHHe HE MpeycCMaTPUBAET) ISl CIydaeB, KOr/aa OAHO U3 JIMII,
BCTYNAIONMIUX B Opak, HE UMEET BO3MOKHOCTH SIBUTHCS B OpPTraH 3aIllMCH aKTOB TPaX-
JAHCKOTO COCTOSIHMSI IS T0JIaud  COBMECTHOTO 3asBIieHUS. B Takux ciyuasax
BOJICU3BSBIICHUE JIUII, BCTYMAIOMIMX B OpaK, MOXKET ObITh OQPOPMIICHO OTAEIbHBIMU
3asIBJICHUSIMU.

Yame Bcero 3akiioueHWe Opaka W TOCYJApCTBEHHAs  PErucTpainus
MPOU3BOJATCS IO MCTEYEHUU MeEcsla CO AHS MOJAaYM COBMECTHOTO 3asBICHUSA O
3aKJIIOUCHUHM Opaka B OPraH 3alliCH aKTOB Ipa)kJAaHCKOro coctosHus. [Ipu sTom B
Poccun rocymapcTBeHHass — perucTpanus 3akioueHus ~— Opaka C  ydacTHEM
WHOCTPAHHOI'O TpaKJIaHWHA WK JIUIa 0e3 rpa)KaaHCTBa MPOU3BOIUTCS B OOIIEM IO-
psAIKe, YCTAaHOBJICHHOM JIJIsl pErHCTpaliii OpakoB pocCUMCKUX rpaxkaaH. OTka3 opra-
Ha 3allUCU AaKTOB IPAXKJIAHCKOTO COCTOSIHUSI B PETUCTpAIMKM Opaka MOXKET ObITh 00-
YKaJIOBaH B CYyJl KaK POCCUMCKUM, TaK U HHOCTPAHHBIM TPAXKJAaHUHOM WJIH JIMIIOM 0€3
IpaKJaHCTBA, JKEJIAIoMUM BCTYNUTh B Opak. JleicTByromuii B Poccuiickoit denepa-
UK TIOPAIOK 3aKII0UYCHHs Opaka He mpeaycMarpuBaeT momMosiBku (00pydenus) . K
pUMEpy, B HEKOTOPBIX TOCYIapCTBaX MOMOJIBKA (0OpyUeHHE) UMEET HOPUINIECKOE
3HAYEHUE U €€ CYTh COCTOUT B «IIPEIBAPUTEIHHOM COTJIAIEHUW» O BCTYIUICHUU B
Opak (B Buae obOemranus oQGOpPMUTH €ro B OyaymeMm) B ¢opme odHIMaIBLHOTO
JIOKyMEHTa WJIM U3BEIICHHS O HaMEpPeHWH BCTYyNHUTh B Opak. [Ipu sTom B ciydae
OTKa3a COYETaThCS OPAKOM TOCIIC TMTOMOJIBKM (OOpYyYEHHs) BO3HUKAECT OOS3aHHOCTH
BO3MECTHTbh PACXOJBI, CBSI3AHHBIC C MOATOTOBKOI K GpakocodeTanmio . Tak e He
NpeaycMaTpPUBAECT U MPEABAPUTEILHOIO M3BEHICHUS O MPEACTOSIIEM 3aKIIOUYCHUN
Opaka B opraHax medatu Kak oOs3aTesbHble, MMEIOUIME OINPEACICHHOE MPaBOBOE

3HAUCHUE CTAJUU 3aKItoueHus: Opaka. B vactHoCcTH, TpeboBaHue 00 OMyOIMKOBAHUH

Sod)e,uepaﬂbﬂmﬁ 3ak0H «O0 aKTax rpaXkIaHCKOTO cOocTOSHU OT 15.11.1997 Ne 143-®3. [DnekTponHsIii pecype]. [o-
CTyH U3 CIIpaBOYHO-TIpaBoBoOM cucteMbl «Koucynbrantllinrocy.
> T'paxnanckoe ynoxenue ['epmannn: mep. ¢ Hem. / Hayd. pex. A.JL. Maxosckmii. M.: Bonrepe Kiysep, 2004. § 1297
—133502.
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U3BEIICHUS] O BCTYIUIGHUH B Opak mnpenycmorpeHo B Wramuu, @panuuw,
BenukoOputanumu.

Hckirouenne U3 MPUBEICHHOTO OOIEro MpaBuiia 3aKJIIOUYCHHS Opaka Ha Tep-
putopun PO cocTaBiseT TOJNBKO Cllydail 3aKItoueHus: Opaka MexXay WHOCTPAHHBIMU
rpakJaHaMyd B JUIUIOMAaTHYECKUX MPEACTABUTEIIbCTBAX WJIM B KOHCYJIBCKHUX Yyudpe-
KJEHUSIX UHOCTPAHHBIX TOCYJAPCTB.

Cornmacio m. 2 crarbm 156 CK P® Ha tepputopun PP ycnoBus s
3aKJTIOYCHUST Opaka, T.e. KaKk 0OCTOATENbCTBA, HEOOXOAUMBIC IS €T0 3aKIIOUCHUS
(YCIIOBHSI BCTYIUICHHSI B Opak), Tak U OOCTOSATEIbCTBA, P HAIWYMH KOTOPHIX €ro
3aKJIIOYEHUE HE JOMyCKaeTcsl (MPEmsITCTBUS K BCTYIUICHHIO B Opak), B OTJIMYUE OT
dbopMBI U TIOPSAKA 3aKITI0UECHUS Opaka ONpeaesstoTcs Al KaXA0ro U3 JIMII, BCTyMa-
IOIUX B OpaK, 3aKOHO/IATEILCTBOM T'OCY/IapCTBa, TPAXKIAHUHOM KOTOPOTO JIUIIO SIB-
JISIETCSl B MOMEHT 3aKJIIOUEeHUs Opaka.

Takum oOpa3om, B KauecTBe oOImiero mnpaBmia (MCKIIOYCHHS COCTaBIISIOT
cllyyad HaJIMYMs Y JIMIIA, BCTYIAIOMIET0 B Opak, HECKOJbKUX IPAKIAHCTB) 3aKOHO 1A~
TenbCTBO P®D, Kak M 3aKOHOAATENHCTBO OOIBIIMHCTBA APYTUX TOCYIAPCTB, 3aKpPEIn-
JIO MPUHIUMI TPUMEHEHUS MpaBa CTPaHbl IPaXJAHCTBA K ONPEACIICHUIO YCIOBUU
3aKkiroueHus: Opaka. [Ipu 5TOM B COOTBETCTBUU C JIaHHBIM ITYHKTOM TaKOM Opak J10-
MyCKAETCsl TOJIBKO MPU OTCYTCTBUU MPEMATCTBUN K BCTYIUICHUIO OpaK, 0OCTOSITEIb-
CTBa KOTOpbIX MepeuncieHbl B cT. 14 CK P®. Takum npensiTCTBUEM MOXKET CTaTh
OJIHO U3 CJICAYIOIINX OOCTOSTEIbCTB:

- JINII0, BCTYyTAIIee B Opak, y’)K€ COCTOUT B JPYTOM 3apPETHCTPUPOBAHHOM
Opake WM TPU3HAHO CYJAOM  HEIEECIIOCOOHBIM BCJIECACTBHE  ICHXUYECKOTO
pacCCTpPONCTBA,

- JUIa, BCTYyMamoIMe B Opak, SBISIIOTCA OJM3KUMH  POACTBEHHUKAMH
(poCcTBEHHUKAMHU TI0 MPSMOM BOCXOZSINEH U HUCXOMASIICH JTUHUU (POIUTEISIMH U
JETHhMU, JEAYIIKON, 0a0yIKoW W BHYKaMH), TIOJHOPOJHBIMU M HEMOJHOPOIHBIMH
(MMEIOIIMMHK OOIIUX OTIIA WIIM MaTh) OpPaThIMU M CECTPAMHU) MM YCHIHOBUTCIIAMU H
YCBIHOBJIEHHBIMU.

Cobmonenue TpeOOBaHUN O MPEMATCTBUAX K BCTYIJICHHIO B Opak, coaepxka-
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uxes B cT. 14 CK PO, saBisieTcst 00s13aTeIbHBIM YCIOBUEM 3aKIIOUEHUS Opaka: eciu
YCJIOBUSI, YCTAHOBJIEHHBIE 3aKOHOIATEIbCTBOM T'OCYAApCTBA, IPAXKJaHUHOM KOTOPO-
IO SIBJISIETCS JIML0, BCTyIaroIIee B Opak Ha Teppuropun PD, MeHee cTporu, K mpume-
Py JOIMYyCKAOT MOJUTraMuio (MHOTOXKEHCTBO), T.C. BCTYIUICHHE B Opak JIHIIOM,
KOTOPOE YK€ COCTOHT B IPyroM Opake, TO MpUMEHEHUE 3aKoHo1aTenbcTBa PO B Jtro-
OoM ciyyae 00s3aTeNbHO U TPAXAAHUHY JAHHOTO TOCYIapCTBa, YK€ COCTOSIIEMY B
Opake, Ha ocHoBaHuU cT. 14 CK P® Oyner oTkazaHo B perucTpanuu Opakxa.

B TO ke BpeMs HE HMCKIIOYEHBI CUTyalluH, KOrja Ha Teppuropuu Poccum B
Opak  BCTyNaeT TrpaXJaHUH HHOCTPAHHOTO TOCYJapCTBa, 3aKOHOAATEIbCTBO
KOTOPOTO YyCTaHaBlIMBaeT Oojiee IIMPOKUM MO cpaBHeHHI0 co cT. 14 CK PO
nepedyeHb 00CTOATENBCTB, MPEMATCTBYIOIMX BCTyIIeHUIo B Opak. K nmpumepy, B Be-
aukoOpuTanuu u bonrapun He nomyckaercs Opak HE TOJIbKO MEXIY OJM3KUMH POJI-
CTBEHHUKaMU 1O TPSIMOW BOCXOSIIEH U HUCXOASIIEH JIMHUH, HO U 110 OOKOBOM - 110
YETBEPTON CTEIICHH POJCTBA (B YaCTHOCTH, MEKIY JABOIOPOIHBIMU OpAThSIMU U CECT-
pamu). A, Hanpumep, Bo OpaHIIMU HE TOMYCKAeTCsl BCTYIJIEHHE B OpaK BIOBBI WM
pa3BEeIEHHOM JKEHILIUHBI JI0 UCTEYEHUSI CPOKa, B MEPHUOJ KOTOPOTO OHA HE MOXKET
BCTYIIUTH B HOBBIM Opak.

Hapsay ¢ tpebosanusimu ct. 14 CK PO npumensercs Takxe 3aKOHOAATEINb-
CTBO rOCYJapCTBa, IPAXKJAHUHOM KOTOPOTO SBJISIETCS BCTYIAOIIEee B Opak JMUIO, U
€CJIM 3TO 3aKOHOJIAaTeIbCTBO HE JIOMYCKaeT Opak JaHHOIO JIMIA, TO TaKoil Opak He
MOJKET OBITh 3aKJIFOUEH U Ha Tepputopuu PO (maxe eciu OTCYTCTBYIOT MEPEUNCIICH-
Heie B CT. 14 CK P® oOcrosTenbCcTBa, MNPEMSTCTBYIONIME 3aKIIOYEHUIO Opaka).
[Toatomy ecnm Ha Tepputopun PO B Opaku BCTyMawT, K MPUMEPY, POCCUICKUE
rpakJjaHe U MHOCTPaHHbIE TPaXkJaHe, TO UX OpaKku MOTYT ObITh 3apPETUCTPUPOBAHBI B
OpraHax 3arca Impu coOJIIOJJEHIUH CIEAYIOUIUX YCIOBUI:

- WHOCTpPAHHBIH TrpaxkaaHuH (TpakJaHKa) JOCTUT YCTaHOBJICHHOTO B
rocylapcTBe, TpaKIaHMHOM KOTOPOTO OH SBJseTCs, OpayHOro Bo3pacta (Takoit
BO3PACT MOXET COCTABUTh U 15 JIeT, K MpUMepY, €CIIU 3TO IpaxaaHuH DpaHIum);

- OTCYTCTBYIOT MpPENSATCTBUSA HJisi BCTYyIUIEHHSI B Opak, oOOCTOsITeNbCTBa

KOTOpbIX nepeuynciensl B cT. 14 CK PO;
38



- B OTHOUIEHUMM HWHOCTPAHHBIX TpaXJaH OTCYTCTBYIOT OOCTOSITENbCTBA,
CIIy’Kalllie B rOCyAapCTBE, FPaXKJaHaMH KOTOPBIX OHH SIBIIIFOTCS, MIPEMATCTBUEM IS
WX BCTYILUIEHUA B Opak.

K npumepy, ecnu oHu rpaxngadHe MWramuu, TO HE HOJKHBI SBISATHCS
JIBOIOPOJIHBIMUA OpaTOM WJIM CECTPOM, N/ WM TETe POCCUUCKUX TpakJaH, C
KOTOPBIMM HaMEpEBAaIOTCA BCTYNUTh B Opak). B Uramum B otnmume ot Poccum
HEBO3MOKEH Opak MEX]y TBOIOPOJHBIMU CECTpaMU M OpaThsiMU, NSII€H U TUIEMSH-
HUILICH, TeTEeH U HJIeM;IHHI/IKOMSZ;

- BCTyIUIGHHE B Opak HMHOCTPAaHHOTO TpaXJaHWMHA HE MPOTUBOPEUUT
TpeOOBAHMSIM  3aKOHOJATENbCTBA TOCYAAPCTBA, TPAKIAHUHOM KOTOPOTO  OH
sBIIsieTCs, 00 yCIIOBUSX Opaka (B YaCTHOCTH, €CJIIM 3TO HECOBEPIICHHOICTHUHN TpakK-
JaHuH @paHUMM, TO OH JOJDKEH MOJYYUTh COIJIaCHE€ CBOMX PpOJUTENIEH Ha
BCTYILJICHUE B OpaK).

3akoHoaTeabCTBO PD 111 cityyast BCTyIJIeHUsI B Opak HECOBEPILIEHHOIETHETO

rpaxganuHa PD He ycranaBnuBaer TpeOOBaHMSI O TMOJMYYEHUU COTJIACHUS €ro
poauteneii. Ilpum 3TOM crnegyeT MMETh B BHIY, YTO POCCHMCKUN TI'pa)KIaHWH,
OJHOBPEMEHHO SBIISIOLIMNCSA TPAXKIAHUHOM MHOCTPAHHOTO T'OCYIApCTBA, C YYETOM
cT. 6 @3 o rpaxnancree PO paccmarpuBaercs B Pocculickoit denepanuu TOJIBKO
KaK TpaKIaHUH P®*, 3a nckiIOUCHEM CJIy4aeB, IPEAYCMOTPEHHBIX MEXIyHApPO.I-
HBIM 0r0BOpoM P® nin (enepanpHbM 3akoHOM . Mexy Tem 1. 3 cr. 156 CK PD
MMIIEPATUBHBIM 00pa30M yCTaHABIMBAET KOJUTM3UOHHYIO MPUBA3KY K 3aKOHOJIATENb-
ctBy P® ycroBuit 3akmouenus Opaka (T.e. K YCIOBUAM 3aKIFOUEHUS HA TEPPUTOPHU
P® Opaka poccuiickoro rpakJaHuHA, HMEIOIIET0 ABOMHOE IPaKIaHCTBO, IOJJICKHUT
IPUMEHEHUIO TOJIBKO 3akoHogaTenbcTBo P®d). Yacte 1 cr. 62 Koncturyuuu PO
JOTYCKaeT ABOMHOE rpakIaHCTBO 1Jisi rpaknaH PD B cooTBeTCTBUU ¢ (heaepaibHbIM

3aKOHOM WJIM MEXAYHapoAHbIM aoroBopoM P®. Ilpu s3ToM cormacHo 4. 2 JaHHOU

%2Cemeiinoe npaBo Poccuiickoit denepanuu ¥ MHOCTPAHHBIX T'OCYAApCTB: OCHOBHBbIE MHCTHTYTHI / mox pexa. B.B.
3anecckoro. M., 2004. C. 28..
Ssd)e,uepaﬂbﬂmﬁ 3akoH 0T 31 mas 2002 r. Ne 62-®3 «O rpaxnanctse Poccuiickoit denepanuny». [DIEKTPOHHBIN pe-
cypc]. Hocrym u3 cripaBouHO-TIpaBoBoi cuctembl «KoncymbranTIImrocy.

®denepanbablit 3ak0H OT 25 wronst 2002 1. Ne 115-D3 «O nipaBoBoM MOJI0KEHUH HHOCTPAHHBIX TpaxkaaH B Poccuiickoit
Denepanumy. [DnekTporHbIi pecype]. octyn u3 cipaBouHO-TIpaBoBOM cucteMbl «KoHcynbTanTIImIoCc).
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CTaTbU HAIW4YME y TrpaxaaHuHa P® rpaxmaHcTBa MHOCTPAHHOTO TOCYJapCTBa HE
yMaJisieT €ro MmpaB U CBOOOJ M HE OCBOOOXKIAET OT 00SA3aHHOCTEH, BHITEKAIOIIUX U3
POCCUICKOTO TPakIaHCTBA, €CIM MHOE HE MPETyCMOTPEHO (perepaibHbIM 3aKOHOM
WM MEXAYHAPOAHBIM J0TOBOPpOM P®. OQHOBPEMEHHO CIEAYET UMETh B BUAY, YTO
pPEryJMpyIOIIMKA OTHOLICHMs,  CBSI3aHHBIE C  NIPAaBOBBIM MOJIOKEHUEM U
NEATEIIbHOCThI0O MHOCTPAHHBIX TPaXKJIaH U Jull 0e3 rpaxaaHcTBa B Poccuiickoit ®e-
Jepalyyd, TpU OINpEIEICHUH KATerOpuu JHL, KOTopble Ha Tteppuropuun P
IIPU3HAIOTCSI THOCTPAHHBIMM I'PAKIAHAMH, YCTAHABIMBAECT UX OCHOBHOW IPU3HAK —
JAHHBIE JUUA HEe HUMe T rpaxiaaHctBa P®. CoOTBETCTBEHHO, TI'pa)<IaHUH
WHOCTPAHHOI'O I'OCY1apCTBa, OAHOBPEMEHHO UMEIOIMN rpaxaancTso PD, na teppu-
topuu PO He npu3HaeTCs HHOCTPAHHBIM I'PAXKIAHUHOM.

Ecnu xxe Ha Tepputopun Poccum BeTynaroT B Opak JMIla, KOTOPBIE SBIISIOTCS
WHOCTPAHHBIMU TPAXXJAHAMH, TO K K&KIOMY W3 HUX JOJDKHO NPUMEHATHCS 3aKOHO-
JaTeNIbCTBO FOCYJapCTBa, TPaXkIaHMHOM KOTOPOTo OH siBisieTcs. Ilpu 3Ttom coluro-
JieHre TpeOOBaHUM O MPENsATCTBUSAX K BCTYIUIEHHIO B Opak, cojepraiuxcs B cT. 14
CK PO, taxxe siBisieTcst 0043aTeIbHBIM YCIOBHEM 3aKIIIOUEHHS UX Opaka.

N3 oOuiero mpaBuiia 0 NPUMEHEHUU K ONPEICNICHUIO YCIOBUM 3aKIHOYCHHS
MHOCTPAaHHBIM TpaxAaHMHOM Opaka Ha Tepputopun PD 3akoHOnaTENBCTBA TOCYAAP-
CTBa, TPAXIAHUHOM KOTOpOro oH sABisercd, cratbid 156 CK P® omHOBpeMeHHO
IIPEAyCMaTPUBAET HCKIIOYEHHUsI, KOTOPBIE COCTABJIAIOT CIy4aud HAJIUYMSA Y TaKOTO
IrPOKIaHUHA  TPAXKIAHCTB HECKOJBKMX  MHOCTPAHHBIX TIOCynapcTB.  Bmomne
OYEBHJIHO, YTO B TAKMX CIIy4assX NMPUHLHUII NPUMEHEHHS IpaBa CTPaHbl FPAKIAHCTBA
HEJOCTaTOYeH W BO3HUKAET HEOOXOAMMOCTH CHeNaTh BHIOOP B IMOJIb3Y OJHOM W3
IIPABOBBIX CUCTEM, C KOTOPBIMU JAHHBIN IPAXKIAHUH UMEET MPABOBYIO CBS3b.

B wyactHOCTH, B TakuX Cily4asx NPUMEHSAETCS 3aKOHOAATENBCTBO OJHOTO W3
WHOCTPAHHBIX TOCYHAapCTB, T'PaXAaHMHOM KOTOPBIX OH SIBJIIETCS, MO €ro BBIOOpY.
[IpaBo BbIOOpa 3aKOHOAATENBCTBA, IOJJIEKAIIETO MPUMEHEHUIO, TNPUHAIICKUT
UCKJIIOYUTENFHO TPaKJaHUHY, BCTYIAOIIEMy B Opak.

K nunam 6e3 rpaxmaHcTBa, T.€. ¢ yueToM ab3aima 3 cT. 2 3aKoHa O MPaBOBOM

IIOJIOKEHUM MHOCTPAHHBIX rpaxnaad B Poccuiickon denepanuu, K JIULnam, He SBISO-
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muMcs rpakaaHaMu PO u He MMEIIMM J0Ka3aTeabCTB HANMYMUSA TPaXkJIaHCTBA
(MoJaHCTBA)  MHOCTPAHHOTO TOCYAApPCTBAa’, NpPUMEHEHHE OOIIero  HpaBHIa,
yCTaHOBJIEHHOTO 1. 2 ¢T. 156 CK P®D, HEBO3MOXXHO B CHIIy OTCYTCTBHS Y HUX T'pax-
naHctBa. [Ipu Takux oOcTOATENBCTBAX OOpaleHNe K IIPaBy roCyAapcTBa, B KOTOPOM
U 0€3 rpak1aHCTBA UMEET IMOCTOSIHHOE MECTO KUTENIbCTBA, SIBJSETCA €AMHCTBEH-
HBIM HaJIeKHBIM OCHOBAaHUEM BBIOOpA MpaBa TOCy1apCcTBa, C KOTOPHIM JaHHOE JTUI0
UMEeT JOCTaTOYHO yCTOWuYuBYI0 cCBs3b. Ilostomy m. 4 cr. 156 CK PO
KOJUIM3UOHHBIA BOMPOC O IMpaBe rOCYNapCTBa, IMOJICKAETO0 MPUMEHEHHIO K
YCIOBUSIM 3aKJIIOUEHUs Ha TeppuTopuu PO Opaka nunom 0e3 rpaxnaHcTBa, paspe-
1IaeT B MOJIb3Y 3aKOHOAATENIBCTBA TOCYAAPCTBA, B KOTOPOM YKa3aHHOE JIMLO UMEET
MIOCTOSIHHOE MECTO JKUTEIbCTBA. B 4acTHOCTH, IPH PEMIEHHH BOIPOCOB JIMYHOTO
craryca Jui 0e3 rpakJaHCTBa aHAJOTMYHBIN crnoco0 mpegycmarpuBana cr. 123.1
OcHoB rpaxaaHckoro 3akoHozaarenbcTBa Coro3a CCP u COIO3HBIX pecnyOiiuK B
OTHOILIEHUHU TPaKJAHCKOM JeeClIOCOOHOCTH TaKWX JIUI], U B HACTOsILEe BpeMsl JaH-
HBIM cI0CO0 MPUMEHEH JJisi ONpeeNICHUs] JMYHOI0 CcTaryca yka3aHHbIX B cT. 1195
I'K P® murr.

Jlns mpaktrueckoil peanuzanuu 1. 4 cr. 156 CK PO cyniecTBeHHOE 3HaUEHUE
UMEET OINpPECICHUE KPUTEPUEB YCTAHOBIICHHUS IOCTOSHHOIO MECTa >KHUTEIbCTBA
muna 6e3 rpaxaanctea. [IpencraBisiercs, YTO OCHOBHBIM CITOCOOOM YCTaHOBJICHHUS
IIOCTOSIHHOI'O MECTa >KMTEJIbCTBA TAKOT'O JIMLA MOKET CTaTh BBISBIECHUE €0 HaMepe-
HUSI paccMaTpuBaThb CBOE MECTO HAXOXKIEHUS B TOM WJIM WHOM TOCYJapCTBE Kak
IIOCTOSIHHOE, a He BpeMeHHoe. JlaHHOe HaMepeHHe TaKOoro JIMla MOXKET OBITh
BBIP@XEHO B TMOJYYEHUH UM O(ULHMATIBHOIO JIOKYMEHTa, pPa3pellarollero €ero
[IPOKMBAHNUE B KOHKPETHOM TOCYJIapCTBE, K IpuMepy, B Poccuiickoit denepauuu -
paspenieHuss Ha BpeMEHHOE MPOKMBAHUE WIIM BUIA HA AKUTEIBCTBO.

[Tynktel 3 1 4 ct. 156 CK PO He ycTaHaBIMBaOT TpeOOBaHUS O COOIIOJEHUN
cT. 14 CK P® B oTHOLIEHNH 00CTOSATENBCTB, TPEMSATCTBYIONINX 3aKIIOUEHUIO Opaka.

Bwmecre ¢ TeM cretyeT yuuThiBath, uto 1. 2 c¢T. 156 CK PO conep ut HOpMbI

*®enepanbHblii 3aK0H «O IPABOBOM TI0JOKEHHH HHOCTPAHHBIX TpakaaH B Poccuniickoii dexeparmmy ot 25.07.2002 Ne
115-®3. [OnexTponHbIi pecypc]. JocTyn u3 cpaBodHO-TIpaBoBoi cructeMbl «KoHcympTanTILmrocy.
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oOlLIero xapakrepa, UMEIOIIMe MEPBUYHOE 3HAYEHHUE MO0 OTHOILLIEHUIO K HOpMam II. .
3u 4 cr. 156 CK PO, xoTophie yCTaHABIMBAIOT OCOOEHHOCTH OIpPEICICHHUS,
MOJIJIEXKAIIEr0 MPUMEHEHUIO MPaBa OTHOCUTEIBHO KOHKPETHBIX cuTyauui. [Ipu sTom
B II. 2 JAHHOW CTaTbH MOJYEPKUBACTCS, YTO JJISI Ka)JOrO JUIA, BCTYNAOIIETO B
Opak, ycioBUS 3aKiIIO4YeHHs Opaka Ha Tepputopun P®D ompenpensdorcs ¢
coomonenuem TpeboBanmii c¢r. 14 CK P® B oTHOmEHWH OOCTOSTEIBCTB,
MPENATCTBYIONIMX 3aKkitoueHuto Opaka. [loaTomy 3akimioueHue Ha Teppuropun PO
Opaka JHIIOM, SIBJITIOIIMMCS FPAKJIAHUHOM HECKOJIBKMX MHOCTPAHHBIX FOCYJApCTB,
WIM JUIOM 0O€3 TpakJaHCTBa, HUMEIOLUIUM IOCTOSIHHOE MECTO JKUTEIbCTBA B
WHOCTPAHHOM TI'OCYJAapCTBE, JOJDKHO AOIYCKATHCS TOJBKO IIPU YCIOBHHM OTCYTCTBHS
nepeuucieHHbix B cT. 14 CK P® 00CTOSATENHCTB, MPENATCTBYIONIUX 3aKIIOUCHUIO
TaKoro Opaxa.

Konnu3nonHsle HOpMBI 00 YCIOBHSX 3aKIIOYEHUs Opaka cOAep:KaT MHOTHE
MEXKIyHapOIHbIe JOTOBOPHl PD 0 mpaBOBOM MOMOIIM U MPABOBBIX OTHOILICHUSX IO
rpakKJaHCKUM U ceMeiHbIM jenam co ctpanamu CHI', ApaGckoit Pecy6nukoit Eru-
net, Pecniyonukoii Ilonbmia, Mcnamckoii Pecniyonukoit Mpan, @unnsHackoit Pecn
yOJIMKOW U JPYTUMU TOCYAapCTBAMH.

Hamnpumep, B 1. 2 ct. 22 [loroBopa ¢ ®uninsaHackoi PecyOnnkoil o mpaBoBoi
3alllMTEe U MPABOBOM MOMOIIM MO I'PAXKIAHC KUM, CEMEMHBIM U YTOJIOBHBIM J€JIaM
yKa3aHo, YTO YCJOBHS 3aKiloueHus Opaka s rpaxnan P® u rpaxnaaH
OunnsiHackoi PecrnyOnuky onpenensitorcs 3aKOHOJATENbCTBOM TOCYJapcTBa -
ydacTHUKa JaHHOro JloroBopa, Ha TEPPUTOPUU KOTOPOTO 3aKIIIOUAeTCsl Opak, eciu
XOTsI OBl OJTMH W3 BCTYIAIOIIMX B Opak SBISICTCS TPakIaHUHOM JTOTO TOCYIapCTBa
WM UMEET Ha €T0 TEPPUTOPUU MECTO KUTEIHCTBA.

[TosTomy mnpu 3akmouennn B Poccum OpakoB mexay rpaxaanamu PO u
rpaxxgaHamMu OuHISHACKON PecryOnuku ycinoBus 3akitoueHus Opaka Juisl mocies-
HUX OyIyT OmpenensiThca He B cooTBeTcTBUM C 1. 2 cT. 156 CK PO, a B
COOTBETCTBUHM C M. 2 cT. 22 Ha3BaHHOro Jlorosopa (T.e. HE MO 3aKOHOJIATEILCTBY

dunnsHacKoM PecryOnuku, a 1o 3akonoaaTeabcTBy PD).
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2.2 llpu3Hanue OpaKoB, 3aKJIIYEHHBIX 3a MpeaeJaMH TepPUTOPUH
Poccuiickoit @exepaunu

3akiroyeHue Opaka MOXKET MPOUCXOAUTH MO 3aKOHaM MHOCTPAHHOTO TOCyaap-
CTBA B M3PHUH, OTJECIECHUAX PETUCTPALNH aKTOB I'PAKIAHCKOTO COCTOSHUS WM HTHOM
OpraHe rocyJapCTBEHHOI'O WJIM MECTHOTO CaMOYIIPABJIEHUS, y TJaBbl HACEIEHHOIO
IIYHKTa COIIACHO aJIMUHUCTPATUBHOIO JIEJICHUS, IPUHIATOTO HA TEPPUTOPUU JPYTrOM
ctpansl. K npumepy, poccusiHE CO31alIA CEMBIO, TPOKKUBas NOCTOSIHHO B Muauun. Ye-
pPE€3 HEKOTOPOE BpeMs Mapa BEPHYJIACh HA TOCTOSIHHOE MECTO KHUTeNIbCTBA B PD, e
B FOCYJapCTBEHHBIX OpraHax TpeOyeTcsl MpeJoCTaBUTh CBUIETEILCTBO O Opake Ha O
cHoBaHuU CeMenHOTro Ko/ieKca, HO 0popMIISITh Opak CHOBa He TpeOyeTcs.

[IpuzHanue OpakoB, 3aKIIOYEHHBIX 3a MpeaesiaMu Tepputopuu Poccuiickoit
®enepanuu, ocymiecTBiseTcs B GopMe Jeraan3aluy, T.e. IPOBEPKU Ha COOTBETCTBUE
IIPaBOBOr'0 aKTa HA COOTBETCTBUE TPEOOBAHUAM OTEUECTBEHHOI'O 3aKOHOAATENIbCTBA.
Jl71st 5TOTO HYKHO 00paTUThCs B KOHCYNbCckui otaen [loconscTtBa PO B cTpane mnpe-
OBIBaHMSI M PEJIOCTABUTH CJIEIYIONIUHN MAKEeT JTOKYMEHTOB:

- 3arpaHUYHbIC U BHYTPEHHUE POCCUNCKHE MACTIOPTa rpak/iaH;

- CIIpaBKa U3 OPTraHOB 3arca o MECTy pEerucTpanuu Ha teppuropun Poccuu o
TOM, YTO MY>KYMHA U JKCHIIMHA HE COCTOSIT B 3aPETMCTPUPOBAHHOM Opake Wi pas3-
BEJICHBI;

- 3a5IBJICHUE O PETUCTPALNHA OTHOILICHU.

bymarn mepeBOAsTCS Ha WMHOCTPAHHBIM SI3BIK, IPUHATHIA B CTPAHE MECTOHA-
xoxJeHus1. OHH 3aBEPSIOTCS B KOHCYJIBCTBE WM Y HOTapuyca B Poccun. 3a rocynap-
CTBEHHBIE YCIYTY B3UMAETCS MOILINHA COTIACHO JIEHCTBYIOMUX TapudoB.

Jlsist Toro yToObl OpavHbIi T1OrOBOP (CBUAETENHCTBO O Opake), BbIIAHHOE UHO-
CTPaHHBIMU OpraHaMH, MPU3HABAJIOCH 3aKOHHBIM 10 npue3ny B Poccuro, ero ciexyer
JIerajin30BaTh B TOCyJapcTBe, rae O0bi1 odopmiieH Opak. [lo obmemy mpaBuity, npo-
HEeAYypY IPOBOAUT OpPraH, BHIIABIINI JOKYMEHT O 3aKJIF0UEHUH OpavyHOTO CO03a.

CyuiecTByeT J1Ba BUJa JIeTaIU3allUU:

- IPOCTABJICHUE allOCTHIIS;

- KOHCYJIbCKOE 3aBEpEHHUE.
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Poccus Bxomaut B umnciio ydacTHHKOB ['aarckoi konBeHuuu ot 05.10.1961 o
MOPSAKE JIETAIN3alluy B CTpaHaX, MPUCOEAUHUBIINXCSI K MEXIYHApPOJHOMY COTJia-
miennto. B akte ykaszano, uro mis Poccum geiictButensHa seranuzanus B (opme
MIPOCTABJICHUS allOCTWJISI B YIIOJJTHOMOYEHHOM MHOCTPAaHHOM OpPraHe, BBIAABLIEM [10-
KyMEHT 0 3aK/TI0UCHHH GpaKa 3a pyOoexmom .

CemeliHble COMO3bI, 3aKJIIOYEHHBIE MEXIY POCCHUSHAMHM WM YYaCTHUKAMH
MEXIYHAPOJIHBIX OTHOIIEHUHN — IpaKJjaHaMU WHOCTPAHHBIX TOCYAApCTB WM JInILl 0€3
MO/IJTAHCTBA, MpU3HAIOTCS B Poccuu NeHCTBUTEIBLHBIME TIPU COONTIOCHUH TpeOoBa-
Hui cT.158 CK P®. CoOTBETCTBYIOIMMHU POCCUICKOMY 3aKOHY OHM CUHUTAIOTCS MPHU
OTCYTCTBUU yCJIOBUH, IpeaycMOTpeHHbIX CT.14 CK P®.

Ecnu Opak 3akiifoueH rpaxkJianaMy JIpyroro rocyJapcrsa Mo €ro 3aKOHam, TO
oH mpuszHaeTcss B Poccuu. Takum 00pa3oM, Ha MX OTHOIICHHUS PacIpOCTpaHsETCs
HaIIMOHAJIBHBIA PEXKHUM, MOCKOJIBKY OHU 00JIaJal0T OMpPEICICHHBIMU MpaBaMu U 0051-
3aHHOCTSIMU B CEMBE.

Korpa BctymaroT B OpadHble OTHOIICHHS MHOCTPAHIIbI, X COIO3 MPU3HAETCS
3aKOHHBIM, JTa)K€ €CJIM He coOJoaaroTcsi TpeboBanus, npeaycMmorpernnbie cT.14 CK
P®. /Ins ycTaHOBIEHUS 3aKOHHOCTH UX CEMEUHBIX y3 JOCTATOYHO BBIIIOJIHEHHUE TpE-
OOBaHUM 115 3aKTI0UEHUs Opaka Mo MpaBy rocyAapcTBa UX TPaXKaHCTBA.

Kak mpuMep MOXHO MPUBECTH CUTYAIUIO C MHOTOKEHCTBOM, CUUTAOIIUMCS
HOPMOM B OOJBITMHCTBE apaObckux ctpaH. OCHOBaHUS JJiA MPU3HAHUS ITOTO Opaka
MEXy UHOCTpaHllaMu B Poccuu OTCYyTCTBYIOT. B OTHOIIEHMU OJHOMOJIBIX OpaKoB,
KOTOpBIE CUMTAKOTCSI HOPMOW, Hartpumep, B Huaepnannax ninm Mcnanuu, MOXKHO CKa-
3aTh, YTO OHU HE MPU3HAIOTCS CEMEMHBIMU OTHOIIEHUSIMA HA OCHOBAHHH POCCHIICKO-
ro 3akoHojarenbcTBa. CorjacHo ¢1.1 CeMeiHOro kojekca, OpakoM MpU3HAETCs ce-
MbsI C YYaCTUEM MY>KUMHBI U KEHIIUHbI. OJIHAKO PACTOPTHYTh TaKHUE OTHOIICHUS B
CyJZie Ha TeppuTopuu Poccuu He MpeacTaBUTCS BO3MOXKHBIM.

NHuorna Bo3HMKAaeT HEOOXOAMMOCTh MPU3HAHUS Opaka 3aKIIOYSHHOTO 3a Mpe-

nenamu Poccuiickoii denepannu, B JAHHOM CIy4ae MOJb3yHTCS HOPMOMU 1. 2 cT. 158

%% KoHBEHIHs, OTMEHSIIOMAs TPeGOBAHHE JIEraIN3aIiHH HHOCTPAHHBIX O(HUIMATBHBIX JOKYMEHTOB 0T 05 okTsiOps 1961
rona (I"aara) [DnexrponHbIi pecype]. Joctyn u3 cipaBodHO-TIpaBoBOM cucteMbl «KoHcympTanTIImocy.
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CK P®, yto Opaku MeX1y MHOCTPAHHBIMU TpakAaHaMU, 3aKJIIOUEHHBIE 3a Mpezea-
MU TeppuTopun Poccuiickoit denepannu ¢ cOONMIOACHUEM 3aKOHOAATENLCTBA TOCY-
JapCTBA, HA TEPPUTOPHUH KOTOPOTO OHU 3AKIIFOYEHBI, IPU3HAKOTCA AEHCTBUTEIbHBIMU
B Poccuiickoit ®@enepanuu. B nmpumep MoxxkHo npuBectH pemieHue OKTSOphCKOro
paiionHoro cyzaa ropoaa Caparosa ot 12.01.2017 roga.”’ B cyn oOpaTuics rpaxma-
HuH Y30ekuctana @naamud A.E. o mpu3HaHUM HOPMATHBHOTO MPABOBOI'O aKTa HE
JNEUCTBYIOIIUM TOJIHOCTBbIO, @ UMEHHO O NPHUHSATOM B OTHOUIEHWU HETO PELICHHH O
HE)KeNaTeNIbHOCTH TpeObiBaHus (mpokuBanusi) B Poccuiickoit denepaunu. Hcren
CYMTACT JAHHOE PEIICHUE HE3aKOHHBIM II0 OCHOBAHUAM TOI'O, YTO HAa TEPPUTOPUH
ropoga CapartoBa OH IIPOKMBAET BMECTE CO CBOEH KEHOU, rpaxkaankoil PD. Briezn
3a mpenensl Poccuiickoit @eepaniin HApymaeT ero npaBo Ha CEMENHYIO *ku3Hb. Cya
IPUHSJ pelIeHre YAOBIETBOPUTh rpaxkaaHnHa Y30ekucrana ®namuna A.E. u otme-
HUTb MIPUHATOE PEIICHUE O HEXETATENbHOCTU NpedbIBaHus (IpoxuBanus) B Poccuii-
ckor denepanuy JTaHHOTO IPaXKJaHUHA ITIOJTHOCTBIO.

2.3 OcHoBaHus, MOPSIIOK U MPABOBbIE MOCJACACTBUA PACTOP:KEeHUsI OpaKa
U IPpU3HAHKUA OpaKa HelelCTBUTEeIbHbIM

[Tpu3Hnanue Opaka HeACHCTBUTEIBHBIM U MpEKpalleHue Opaka — OJHHU U3 Bax-
HBIX KaTeropuu CEMEWHOro MpaBa, JaHHbIE TEPMHUHBI 0003HAYaIOT, YTO Opaka Oonee
HET, KaK Obl TO HU ObUIO TOYKA, C KOTOPOl OpauHble OTHOLUIEHUS JIMKBUIUPYIOTCH,
OCHOBAHMSI, MOPSIIOK U MOCIEACTBUS ITUX Kareropuii He cxonsarcs. CoBnajaeHue He-
JNEHUCTBUTEILHOCTH U MpEKpalleHusl Opaka 3aKio4aeTcs B TOM, YTO JMIA, KOTOpPbIE
paHee OBLIM CyNpyraMu, TEIeph HE HAXOJATCA B OpavyHBIX MPABOOTHOIICHUSX, 00Y-
CJIABJIMBAECT AHAJIM3UPOBAHKE JTAHHBIX BOIIPOCOB B paMKaX OJHOM IJIABBI.

Ha ceronnsiminnii nens Cemeitnbiii Kogexkc P@ He conepKUT NOHATHUS HEIEH-
CTBUTEIHHOTO Opaka. O0 3TOM TEepMHUHE Pa3MBIILISIIN POCCUICKHE TMBHINCTHI XX
B. Hampumep, K. KaBenun roBopuii, 4to HEACHCTBUTEIBHOCTh Opaka - 3TO «HEKUU
CO03 MY’KUMHBI U JKEHIIUHBI, UMEIOIIUH TOJIBKO OOMaHUYMBBIA BUJ Opaka, HA caMOM

KE ACJIC HUKOrga MM HEC ObLT U IMOTOMY HC MOXKCT UMCThb U HOCJIGI[CTBI/Iﬁ I[GflCTBH—

* Pemenne OKTAOPbCKOTo paiioHHOr0 cyxa ropoxa CaparoBa or 12.01.2017 roma mo memy Ne 2a-89/2017 (2a-
4881/2016;) ~ M-4528/2016 [DnexrponHsiii pecypc]. JOCTylm M3 CIpaBOYHO-IPABOBOM cucTeMbl «KOHCYIBTaHT-
Ilmroc».
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TeJILHOTr0, 3aKOHHOTO Opakay. Tawxke .M. Meiiep cumTan, 4To «OCO3HAHUE HENEH-
CTBUTEIBHOCTH Opaka HUJIeT OT OOIIECTBEHHOW BJIACTH, a HE CUMTACTCS OH HenIeu-
CTBUTEIILHBIM caM cO0010, HEe pacCMaTpUBaeTCs Kak Obl BOBCE HECOBEPILIEHHBIM. Tak,
eci Opak 3aKioueH MEXay OMMkKallllMMHU POJICTBEHHHKAMH, COCTaBIIET KPOBO-
CMeEIIIeHNE, TO BCE-TaKh OH UMEET CHITy, TIOKa He Oy/IeT MpU3HaH HeleHCTBUTEIbHBIM
CO CTOPOHBI OBIIECTBEHHOI BIaCTHY . B HacTOsIIIee BpeMsi OPakoM CUHTAeTCs Opak,
KOTOPBIM 3aKJIFOYEH JIMIIb B OPraHax 3alKCH aKTOB Irpa)xxaaHCKoro coctosHus. [lo-
TOMY «HEJb3sl CMEIIMBATh HEACHCTBUTEIbHBIC Opaku ¢ HE3aperuCTPUPOBAHHBIMHU, B
0COOEHHOCTH ¢ OpakaMH, IPOU3OLIEAUTUMHU 110 PETUTUO3HBIM 00psIamM».

PaccmarpuBast npuunHbl HeAecTBuTenbHOCTH Opaka, H.B. PabunoBuu otme-
yana, 4To, «Opak MpU3HAETCA HEAEHCTBUTEIbHBIM HE MOTOMY, YTO B MPOLLIOM (IIpH
peructpanuu Opaka) ObLJIO JTOMYLIEHO HApYLIEHUE, a MOTOMY 4YTO B OyAyIIEeM COB-
MECTHasl XHU3Hb CYNPYTrOB MPEACTABISIETCS HEBO3MOXKHOW C TOYKH 3peHUs oOlie-
CTBEHHOT'O IIOPSIKaA».

YcTaHoBNIEHNE HENEUCTBUTENBHOCTH Opaka — IIUPOKO U3BECTHAS MPOLIEaypa B
Poccniickont ®enepaunu. [Iponecc npuHATHS pelIeHUs O TPU3HAHUU COKO3a HE UME-
IOLIUM IOPUANYECKYIO CUITY, ITpaBa U 00S3aHHOCTH CTOPOH 3TUX IMPABOOTHOLICHUH, a
TaK)K€ OCHOBAHUS U PE3YJbTAThl MPU3HAHMS HEACHCTBUTENBHOCTU Opaka peryiupy-
rorcss CK P®. Hanmpumep, MOKHO NPHUBECTH aNEUBIUOHHOE ompeaeneHue Bopo-
HEXCKOTO 00JIaCTHOTO cyz[a59 rae, npokypop HuxneneBuukoro paiiona BopoHex-
CKOM oOrnacTu, nedcTByromuid B uHTepecax Poccuiickoit @enepannu, oOpatuics B
palioHHBIN cyA ¢ UckoM K rpaxknanke Poccuiickoit @enepaunn C. U TpakJaHUHY
Apabckoit Cuputiickoit Pecryonuku X. o mpu3HaHnuu Opaka HeJeHCTBUTEIbHBIM.

B o0ocHoBaHue 3asBIEHHBIX TPeOOBAaHUM yKa3aHO, UTO MPOKYpaTypoi paiioHa
MIPOBE/ICHA TIPOBEpPKA 3aKOHHOCTU 3aKJIIOUCHHs Opaka MEXIy Tpakaankor Poccuii-
ckoit @eneparuu C. u rpaxaannHoM ApaOckoit Cupuiickoil Pecniyonuku X. B xoze
IIPOBEICHHOM MPOBEPKU YCTAHOBIIEHO, 4TO B 2015 roxy mMexay yka3aHHBIMHM Tpax-

JaHAMU 3aKJIFOYeH Opak KOTOPBIN HE MOApa3yMeBal co3/laHue ceMbu. JlaHHBINA Opak

%8 KpusomanoBa E.A. TIpaBoBoe peryianpoBanue Gpaka ¢ yqacTHEM HHOCTPAHHOTO d1eMeHTa. M., 2012.
> AnemmsinuonHoe onpejeneHne Boporexkckoro obmactHoro cyma ot 20.03.2018 mo ey Ne 33-1446/2018. [Dunek-
TpPOHHBIH pecypc]. JlocTym u3 cripaBoyHO-TIpaBoBol cucTeMbl «KoHcynbranTIImroc).
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obL1 3apeructpupoBan otaesnoM 3AI'C Pamonckoro paiiona Yopasnenus 3AI'C Bo-
POHEXKCKOM 001acTH.

VY sToro Opaka Obliia €TUHCTBEHHAS 11€JIb - 0O(QOPMIICHHE HHOCTPAHHOMY TPaX-
naHvuHy X. pa3pelieHus Ha BpeMEHHOE NpokuBaHue B Poccuiickont denepannu, Ko-
TOpOE TPEOCTaBICHO eMy YTrpaBieHneM denepaabHON MUTPAITMOHHON CITYKOBI TI0
Boponexckoii obnactu B anpene 2016 roga. Yka3zaHHble TpaxkIaHe BMeCTe HE Mpo-
JKUBAJIM, HE MOAJCPKUBAIU CYNPYKECKUX OTHOIIEHUH, COBMECTHOE XO3SMCTBO HE
BEJIN.

AnenuMOHHBIM ompeziesieHneM BopoHeXcKoro o6J1acTHOTO cyAa pelieHue
NEpBOM MHCTAHIMM MO Jely ObLJI0O OTMEHEHO, a UCKOBBIE TPEOOBaHUS MPOKYpopa
Hwxuenesuukoro paiiona Boponexckoit oonactu B untepecax P® k C., X. o npu-
3HaHUU Opaka HeJAEHCTBUTEIbHBIM yIOBIETBOPEHBI.

[IpaBoBbIE MOCNENCTBUS MPU3HAHUA Opaka HEAEHCTBUTEIbHBIM MPOIMHCAHBI B
cT. 30 . 1 CK P®. Ecnu 06patutbcsi K HOpME MpaBa, TO MOKHO MOHATH CYIIECTBEH-
HYI0 Pa3HMIy MEXIYy PacTOPKEHHEM OTHOLIEHUM B IOCYAApCTBEHHBIX OpraHax MU
MPU3HAHKUEM COI03a M0 PEIICHUIO Cy/1I€0HON MHCTAHIIMU HEIEUCTBUTEIbHBIM.

[Ipu BbIHECEHUU B CyJi€ TOCTAHOBJICHUS 00 aHHYJIUPOBAHUU OTHOUICHUN MEX-
1y IByMs IpakIaHaMH, HE BO3HUKAIOT IIpaBa U 00S13aHHOCTH Y JIUL, YTO MPOUCXOTUT
B MOMEHT O(UIIMAIBHOTO pacTopKeHus. IHbIMU clioBaMu, CyJ] aHHYJIMPYET BCEBO3-
MOJKHBIE MpaBa U 00SI3aHHOCTU CYOBEKTOB MPaBOOTHOLIEHUM, KOTOPbIE BO3HUKIHU B
MOMEHT PETUCTpali OpayHbIX OTHOIIEHUN U IO MPU3HAHUS UX HEAEHCTBUTEIbH bl-
MU, IPH OTCYTCTBUM YCIOBHUH, NponucaHHbIX B I1. 4 u 11. 5 c1. 30 CK PO.

DTO0 03HAYaeT, 4To JIMla, OpaK KOTOPHIX ObLI aHHYJIUPOBAH, JOJHKHBI MPU3HA-
BaTh BCE MOCJEJCTBUA MpU3HAHUS Opaka HeaelcTBUTENbHBIM. Cl0JJa OTHOCUTCS He-
BO3MOXKHOCTh TpeOoBaTh cojepxkaHue. Takke MOCIeNCTBUS MpHU3HAHUS Opaka He-
JNEUCTBUTEIBHBIM BKJIIOYAIOT OTCYTCTBUE MpPaBa Ha pasjie] UMYIIECTBa, KOTOpoe Obl-
J0 puoOpeTeHo 3a BpeMsl ¢ MOMEHTa 3aKitoueHus: Opaka. Kaxxgas u3 ctopon nmeer
IPaBO MOJIb30BAThCSA TOJBKO TOW COOCTBEHHOCTHIO, KOTOpas oQopmiieHa Ha Hee,
HaIpUMep, J0JIel B KBapTUPE, aBTOMOOUIIEM U TakK Jajee.

[To cytn, korga Opak MpU3HAETCS HEACUCTBUTEIBHBIM, HUKAKUX MTPABOBBIX ITO-
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CJIEJICTBUM JIJIsl €r0 YYACTHUKOB 3TO HE BJICUET.

CyniecTBEHHbIM OTJIMYMEM MPOLEAYpPhl NMpHU3HAHUSA OpayHbIX y3 HEACHCTBU-
TEJIbHBIMA U PACTOP>KEHUSI OTHOLICHUM MEXKJY YYaCTHUKAMU SIBISIETCS U TO, YTO B
MIEPBOM cllyyae IpaBa U 00S13aHHOCTH JIUI AHHYJIUPYIOTCSI TOCOPTaHaMH ¢ OOpaTHOM
CHJIOH, T.€. C MOMEHTA 3aKJII0UeHHUs Opaka, a He HA00OPOT, KaK MPOUCXOIUT MIPH pas-
BOJIE.

HeneiictBuTenbHOCTh Opaka — MPaBOBOM MHCTUTYT ceMeHHOro npasa P®, ko-
TOPBIN MO3BOJISIET BEPHYTh YYACTHUKOB CEMEHMHBIX OTHOLIECHHWM B IOJIOKEHUE, KOTO-
pO€ MPEIIECTBOBAIIO MOMEHTY 3aKIIOYEHUS COHO3a.

WNuctutyT mpekpaiienus Opaka COACpKUT YCTAHOBIIEHUE KOHKPETHBIX FOPUJIU-
YeCKUX (PaKkTOB, KOTOPBIE MPEKPAILAIOT OpavyHO-ceMeiiHble OTHOWEHUsI. OCHOBaHUS
npekpaiienus opaka cogepkurt ct. 16 CK PO, a umenHo:

1) cMepTh OJHOTO U3 CYNPYroB — ¢ MOMEHTA rOCYJapCTBEHHON perucTpauuu
CMEpPTH;

2) 00BsABIEHUE CYJJOM OJHOIO W3 CYIPYIOB YMEPIIUM — C MOMEHTa BCTYILIe-
HUS PEIICHUs CyJia B 3aKOHHYIO CUITY;

3) pacropkeHre Opaka Mo 3asBJICHHIO OJHOTO WKW 00OMX CYIIPYrOB, a TaKKe
10 3asBJIEHUIO OTEKyHa CYIpyra, NPU3HAHHOTO CYJOM HEEeCOCOOHBIM — CO JIHS
rOCyAapCTBEHHOW perucrpauuu pactopkenus Opaka B opranax 3AI'C, a mpu pac-
TOp>KeHUU Opaka B Cy/ie — CO JHS BCTYIUICHHS PEIICHHS Cy/a B 3aKOHHYIO CUJTy. Xa-
pPaKTEepHOM YepTOil pacTOpKEHHs] Opaka 3HAYUTCA TO, YTO MYX O€3 COrjiacus >KEHbI
HE BIIpaBe BO30YIUTH JIEJIO O PACTOP>KEHUU Opaka BO BpeMsi OEPEMEHHOCTH TOCIIE/I-
HEH U B cllydae, €CJIM OH He yKa3aH Kak oTell peOeHKa B TeueHUuH oHoro roja (ct. 17
CK POD).

J1ist 3asiBiICHUS O TIPeKpallieHny Opaka mpenycMoTpeHa nuchMenHas ¢opma. K
3asIBJICHUIO O PACTOPXKEHHHM Opaka, B Clyyae eclid JAaHHble (aKThl UMEIOT MECTO
OBITh, HEOOXOIUMO TPEABSIBUTD: PEIICHUE Cy/na 00 YCTAHOBIGHUU Cymnpyra 0e3BecT-
HO OTCYTCTBYIOIIMM JINOO HEIEECTIOCOOHBIM; IPUTOBOP CyJia 00 OCYXKACHUH CynpyTa
K JIMIIEHUIO CBOOO/IbI HA CPOK CBBIIIE 3 JIET; JOKYMEHT, KOTOPBIM YIOCTOBEPSET JINY-

HOCTbB 3aABUTCIIA.
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3a mpoleypy rocyJapCTBEHHON pErucTpalud O pacTOpKeHUH Opaka, B TOM
YUCJIE U BBIIAYU CBUJETENBCTBA, C KAXKJIOTO U3 CYNPYTOB B3BIMAETCS TOCYAapCTBEH-
Hasl TOLUIMHA, IPU UX B3aUMHOM COIJIAaCHH, B ClIydae, €CJId OHa HE UMEIOT OOIIuX
HECOBEPILICHHOJIETHUX JIETEH, UM €CIIU pacTOP>KEHUs Opaka MPOUCXOJUT 0 MHUIHU-
aTuBe oJHOro U3 cynpyros (1. 1 c¢t. 333.26 HK P®).

Cama mporienypa pacTOp:KeHHs Opaka W €€ TOCy/IapCTBEHHAas perucTpanus
ocyuiecTBisieTcs: opranoM 3AI'C 1Mo MecTy JKHUTENbCTBA CYNPYroB, TUOO OJHOTO U3
CYIIPYTOB, WJIH [0 MECTY FOCYJapCTBEHHOMN perucTpaify 3aKioueHus Opaka B CIIy-
Yae eclid MPUCYTCTBYET XOTs Obl OAMH U3 cynpyroB. [Ipekpaiienue Opaka He gomyc-
KaeTcs depes mpejcTaBuTeneil. CBHUICTEIBCTBO O PacTOpiKeHMH Opaka’ BhITaeTcs
opranoMm 3AI'C kaxxgomy U3 JIMLl, paCTOPTHYBILUX Opak.

[Ipexpaienue Opaka B opraHax 3allUCH aKTOB I'Pa)JIaHCKOI'O COCTOSIHUSI MPO-
U3BOJIUTCA 10 B3aMMHOMY COIJIACHUIO CYIPYrOB, KOTOPbIE HE UMEIOT OOIIMX HECOo-
BEPLICHHOJIETHUX JIETEH, U B PsIJIE HHBIX CIIy4aeB, KOTOPBIE IPEAYCMOTPEHBI 3aKOHOM
(ct. 19 CK PD).

B cnyuae, xorma cynpyru MMEIOT OOIIMX HECOBEPIIEHHOJIETHUX JIeTed 100
UMEET MECTO OBbITh OTCYTCTBHE COIJIaCHSl OJHOTO W3 CYNPYIrOB Ha MpeKpalieHHe
Opak, TO OHO TPOU3BOJUTCS B TIOpsiiKe cyAeOHOro pazouparensctBa (cT. 21CK PD).

Cornacno . 1 cr. 160 Cemeitnoro Kogekca P® pactopxenue Opaka Mexmy
POCCUNCKUMHU U MHOCTPAHHBIMH TpaXkJaHaMu JIMOO JuiamMu 0e3 rpakaaHcTBa, B TOM
YUCIIe MEXAY MHOCTPaHHBIMU TpakJaHaMH Ha Tepputopun Poccuiickonn Penepanuun
MIPOUCXOAUT B COOTBETCTBUM C 3AKOHOJATEILCTBOM PO.

B naHHOM ciyyae HMCHOJB30BAHHME IIpaBa CTPAHbl I'PAXKIAHCTBA CYIPYTOB-
MHOCTPAHIIEB HE PaCCUYUTAHO.

B cootBercTBuu ¢ 1. 2 cr. 160 CK PO, rpaxxnanun P, KoTOphIi NpOKHUBAET
3a npeaenamu Tepputopun Poccuu, nMeeT mpaBo Ha pacTopKeHue Opaka ¢ MpOoXKu-
BaIOIIMM 3a T'pPaHULAMHU Tepputopur Poccum cynmpyrom BHE 3aBUCHMOCTH OT €ro

rpax/1aHCcTBa B cyeOHOM nopsike PO.

®IJocranosnenne IpaButenscrea PO or 06.07.1998 Ne 709 «O mepax 1o peanmsamun DegepaisHoro 3akona «O6
aKTax TPaKIaHCKOTO COCTOSHHS». [DJIEKTpOHHBIN pecypc]|. JlOCTym M3 CHpaBOYHO-TIPaBOBOW cUCTeMbl «KOHCYIIb-
tanTlImocy.



To ecTsp, cyliecTByeT BOBMOXHOCTbh PACTOpKEHUsI Opaka B Cy/1IeOHOM MOPSIAKE
POCCHIICKOT0 IrpakJJaHWHA C MHOCTPAHIIEM, MPOKUBAIOIMM 3a rpaHulieil. Bueapenue
JAHHOTO MOPsIIKa B 3aKOHOAATENbCTBO PD MOKHO OOBSACHUTH PAOM MPUYHH, B TOM
quclie, TeM, YTO B OTJEIbHBIX TOCYIapCTBaX MHOCTPAHIBI HE UMEIOT MpaBa ooOpailie-
HUS B CYJl C ©ICKOM O PacTOpP>KCHHUH Opaka.

Jlaxe B ciiydae, eciu o0a Cynpyra NpoXKUBaIOT 3a PyOEeKOM POCCUUCKUN CY
BIIPABE PACCMOTPETH JIEJI0 O PaCTOPKEHUU UX Opaka. B oTHenbHBIX ciiydasx UMeeTcs
BO3MOYKHOCTh PACCMOTPEHUS JIeda O pa3Boje rpaxaan PO, npoxuBarolmux Ha Tep-
PUTOpHUH IPYroro rocynapcrsa. it pacCMOTPEHHsI 1€] O pa3BOJe I'paxkaaH, B CIIy-
Yyae KOorja OJUH U3 CyNpyroB MHOCTPAHHBIM I'pa)IaHUH WK JIMLIO 0€3 Tpa)KIaHCTBa
MPUMEHSIOTCS MIPAaBUJIA U MIPUHUMUITBI PACCMOTPEHUS TPaKIaHCKUX €N O MpeKpanie-
HuM Opaka kak u s rpaxaad P®D. B ocHoBHOM mopo0HbIE Aena paccMaTpUBAIOTCS
Ipy HAIMYUU 000oux cynpyroB. Ho B psiie ciiydaeB cyJl MOKET pacCMOTPETh JIENIO U B
OTCYTCTBMM Ha CyAeOHOM 3acelaHuu OAHOro u3 cynpyros. Ho cyn Oyaer paccmar-
pUBaTh /10, KOTJIa CKOBOE 3asBJICHUE O PACTOPKEHUHM Opaka ObUIO MOJaHO Ipak-
naHnHOM P®, npoxuBarommm B PO B OTCyTCTBHME OTBETUYMKA-WHOCTPAHLA TOJBKO
IIPY yCIIOBUU, YTO €ro MpolleccyaibHbIe MpaBa OyayT oOecreueHbl HaIeKamm 00-
pazom.

O cyneOHOM pa30HMpaTenbCTBE U UHBIE Cy/eOHbIE JOKYMEHTBI HANPAaBIISIOTCS
OTBETUYHMKY C M3BEIIEHUEM. DTOT (PAKT JOHKEH MPOCIYKUTh TapaHTHENW COOII0IeHUs
IpoliecCyalbHBIX MPaB CYNPYyra-MHOCTPAHIIA, AJI1 TOrO, YTOOBI MPUHSATH MEPHI IO
3allMTe CBOMX MHTEpecOB. Kak yXke yKa3pIBaJlOCh paHee, IPU pa3peleHny Aell O pas-
BOJIE CyA OyAeT MpUMEHSATh 3aKOHOJAaTeNbCcTBO P®D, eciiv MHOE HE BBITEKAeT U3 3a-
KJIIOUeHHBIX PD ¢ HHOCTpaHHBIMU rOCyAapCTBaMU MEXIYHAPOIHBIX JOTOBOPOB.

Tak kak B JaHHBIX CIydasgX MCKJIIOYEHO NMPUMEHEHHS HOPM HHOCTPAHHOIO
npaBa, KpOME MCKIIIOUEHUH MPEINUCAHHBIX B MEXIYHAPOJHBIX AOTOBOPAX, PacTop-
eHue Opaka ycraHoBieHo P®D, BeposiTHee Bcero OyJeT HE MPHU3HAHO 3a TPAHUIICH.
Cemeiinoe npaBo P® He coaepKuT B cede HEKUX CIEeHaIbHBIX HOPM, IPeIycMaTpu-
BAIOIIIMX CTPOTO ONpeieNIEHHbIE MTOBOIbI U OCHOBAaHUA JIsl pacTop)keHus Opaka. Pas-

BOJ OyZeT MPOW3BEACH, €CIHM CyJa YCTAHOBHUT, YTO NAjJbHEHIIas COBMECTHAS KU3Hb
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CYIIPYTOB M COXPAaHEHUE CEMBbU HE MMEIOT BO3MOXKHOCTH. B CBSA3M C 3TUM MOXHO
IIPUBECTH AEJIO U3 IIPEAIIECCTBYIOIIEH ITPAKTUKH, PEUICHUE TI0 KOTOPOMY HE MOTEPSIIO0
cBoero 3HaueHus. Mcren 3umuna A.A. oOpaTuiiachk B CyJl ¢ UCKOM K OTBETYUKY 3H-
MuHy M.A. 0 pactopxeHuu 6paka. CBou TpeOoBaHUsI MOTHUBHpPOBAJAa TEM, YTO Opay-
HbI€ OTHOLUEHUS MEXJIy CTOPOHAMH IpPEKpalleHbl, 00Ilee XO3SIICTBO HE BEAETCH,
JaJbHEMNIIasi COBMECTHASI KU3Hb U COXPAaHEHUE CEMbU HEBO3MOXHBL. Criop o coaep-
KaHUM M BOCIIMTAHUM PEOEHKA MEXJy CTOPOHAMU OTCYTCTBYET. YUHUTHIBas H3JIO-
XKEHHOE, CyJ CUMTAeT UCKOBbIe TpeOoBaHHs 3uMUHOU A.A. 0 pacTopkeHuu Opaka
0GOCHOBAHHBIMH 1 TIOICKAIIIMHE YIOBIETBOPEHHIO .

OcoOble MPUHIMIBI TPEKpAILEHUs] Opaka 3aKI0YEHbI B JOTOBOpax O MPaBOBOU
oMo PO ¢ psgom cTpaH, a uMeHHO ¢ BretHamowMm, Uexuen, [lonpmient, bonrapu-
eil, Benrpueii u CnoBakueil. J[aHHbIE JOTOBOPHI OMPENEISIOT:

1) pacropkeHue Opaka OCYIIECTBIISICTCS OpraHaMU TOW CTpaHbl, K YHCITY
rpakaH KOTOPBIX IPUHAJIEKAT CYIIPYTH;

2) B ciydae, Korja Cylnpyrd MpoXXUBalOT HA TEPPUTOPHH OMPEACICHHOTO TOC-
yIapCTBa, OHM BIIpaBe OOpaTUThCS B CyJA JAHHOIO rocynapcrtsa. Mcxoas usz 3toro,
CYIIPYTH BbIIIEYKa3aHHBIX TOCYJapCTB BIPAaBE Ha CBOI BBIOOP MOJaTh UCKOBOE 3asiB-
JIEHUE O PACTOPKEHUH Opaka B CyJ MO0 rAe OHU IMPOXKUBAET, TUOO I 3apEerucTpu-
pPOBaHBbI;

3) npu pas3Boze OyJeT MPUMEHSTHCS MPABO TOCYAapCTBA TPAKIAHCBA CYIPY-
TOB;

4) B Tex ciydasx, KOTJa Cylnpyrd HE UMEIOT OOIIero rpakJaHCTBa M MPOXKH-
BalOT HAa TEPPUTOPUU PA3HBIX TOCYIAPCTB, €0 O PA3BOJIE MOXKET ObITh BO30YKIEHO
B CyJlle JII0OOOr0 W3 JOTOBAPUBAIOIIMXCA TOCYAApCTB, MPUYEM KaXKIbIM cyl OyaeT
IPUMEHSATH 3aKOHOATEIBCTBO CBOEHM CTPAHBI.

B 60osbIMHCTBE MEXIYHApPOJIHBIX JOTOBOPOB O MPABOBOM MOMOIIH, COJEP-
XKaThCsl 00ILME MPUHIMIIBI TPU3HAHUS CyAeOHBIX pemeHuil. To ecTh ena o pacTop-

KEHUU Opaka BXOAAT B 9TO uncio. HeobxoammMocTh pacTopkeHUs: Opaka MEXIy Cy-

'pemmenne 1o memy Ne 2-7264/2017 2-7264/2017~M-7217/2017 M-7217/2017 ot 23 Hosi6pst 2017 1. [DIeKTPOHHBIIA
pecypc]. HocTym u3 cnpaBoyHO-TIpaBoBoi cucTeMbl «KoHcynbranTlIIimrocy.
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IpyramMu, OAWH U3 KOTOPBIX rpakaaHuH P®D, MmoxkeT npeacraTh 3a pyOexoM. ITo sB-
JSIETCSI BO3MOXKHBIM IPU MOCTOSSHHOM IPOXXUBAaHUM 00OUX CYIpPYroB B OJJHOM IOCY-
JapcTBe MO0 €CM OJMH M3 CYNpPYroB MPOXKHUBAET B TOCYIapcTBe, rae OyneT pac-
CMaTpUBaThCs J€JI0 0 pa3Boje. B cynebHol npaktuke ['epManHum cyiecTByer moj-
xonamui npumep. Eciin pactopkeHue Opaka Mexay rpaxaaniHoM PO u rpaxaaHu-
HOM MHOCTPAHHOTO TOCYJapCTBa MPOHU30ILIO 32 pyOeKoM, TO HEOOXOAUMO 331aThCs
BOIPOCOM, a OyzAeT Ju 3TOT pa3Boj npusHaH B PD. B Tom 4ucne, BO3HUK BONpOC,
OyZAeT JIi MpU3HaH PACTOP>KEHHBIN OpaK POCCUICKUX TpaXklaH, MOCTOSHHO MPOXKH-
BalolUX 3a pyoexxoM B PO, ecnu pa3Boa ocyliecTBiieH 3a rpanuieil. OopaiieHue B
POCCHUICKHI CyJl C paCTOp’KEHUEM Opaka 3TUM rpakaaHaMm OyJeT KpaiiHe Tskeno. B
CBS3M C ATUM HE CTOUT TPeOOBaTh OT POCCUMCKUX IpaklaH, KOTOPbIE MOCTOSHHO
IPOXKHUBAIOT 32 pyOEKOM, IPOU3BEACHUS Pa3BO/ia UCKIOYUTEIBHO MO MpaBUiIaM 3a-
KoHojatenbcTBa PD, 1i1st aT0r0 OYyIeT 10CTaTOYHO, YTOOBI pacTopKeHue Opaka Mmpo-
M30LUI0 MO 3aKOHAM IOCYJapCTBa, IIE MOCIEAHNE MpokuBaroT. 11o 3akoHOmaTemns-
CTBY 3HAQUYMTEJILHOI'O KOJIMYECTBA MHOCTPAHHBIX TOCYIAPCTB PELICHHUE Cyla O pa3Bo-
JI€ CYUTAETCS OKOHYATENIbHBIM, U HE TPEOYET OMOJHUTEIBLHOM pErucTpaly B opra-
Hax 3AI'C. K npumepy, B CIIIA cBHUIETETHECTBO O PACTOPKEHUHU Opaka BBIIAET CY/I.

DTO 3HAUYMUT, YTO MPHU PA3BOJIE B ITAHHBIX CTPAHAX MPH KEIAHUU 3aPETUCTPUPO-
BaTh Opak BHOBb B opranax 3AI'C P® or uHocTpaHieB He OyaeT TpeOoBaThCsl CBU-
JIETENIbCTBO O PACTOPKEHUH Opaka OPraHoB 3arca MHOCTPAHHBIX CTPaH.

B cootBerctBum ¢ . 4 cr. 160 CK P® «pacTopxenue Opaka MexXIy HHO-
CTPaHHBIMU T'pa)KJlaHaMH, COBEPLIEHHOE 3a MpeAenamMu Tepputopun Poccun ¢ co-
OJII0JIEHUEM 3aKOHOJIATENIbCTBA COOTBETCTBYIOIIETO HHOCTPAHHOTO TOCYJIapcTBa O
KOMIIETEHLIUM OPraHoOB, MPUHUMABIINX PEHICHUS O PACTOPKEHUU Opaka, W Mojyie-
’KallleM IPUMEHEHUIO MPU PacTOPKEHUH Opaka 3aKOHOAATEIbCTBE, MPU3HAETCS JeH-
CTBUTEIBHBIM B Poccuiickon CDe}I[epaLII/II/I»GZ.

Takum o0Opa3om, aisi OCYIIECTBIICHUS MPHU3HAHUS 3aKOHOJATEIbCTBO CTABUT

HCIIOJTHCHHUEC 3aKOHOB COOTBeTCTBYIOHIeﬁ CTpaHbl B OTHOIICHHHA MOJTHOMOYHU M opra-

%2 Cemeituprii konexe Poccuiickoit ®enepanun ot 29.12.1995 Ne 223-03 (pen. ot 29.12.2017) // Cobpanue 3akoHOa-
tenscTBa PD. 1996. Ne 1. Cr. 16.
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HOB, TO €CTh KOMIIETEHTEH JIM CYJl WIH JIPYyroi Oprad NpuHUMATh pElIeHUe Mo Opako-
Pa3BOJIHOMY TIPOLIECCY, BO-TIEPBBIX, & BO-BTOPHIX, COOJIIO/ICHUE W MCIOJHEHUE KOJI-
JIM3UOHHBIX HOPM CEMEWHOTO IIPaBa 3TOM CTPAHBI.

B cnydae, ecinu 3Ta HOpMa oroBapuBajia MIPUMEHEHUE POCCUIICKOTO MTpaBa Mpu
pa3Bojie, a Ha JIeJIe 3TOr0 HEe MPOU30LLI0, TO NPU3HAHUE PACTOPKEHNE OpaKa MOXKET
1 He ObITh. MBI OOroBapuBaM MpU3HAHUE camoro ¢akTa pa3Bojia, KOTOPHIH COBEp-
HIeH 3a py0exoM Mo 3aKOHOJIATeIbCTBY TOro rocynapctsa. Ho, npusnanue paspoaa
HE BJIEYET aBTOMATHYECKOE Mpru3Hanue B Poccuiickoint denepanuy nocieaCcTBUr pac-

TOp>KEeHUsI Opaxa.
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3 [IPABOBOE PET'YJIMPOBAHUS TIPABOOTHOIIIEHUI MEXY CV-
[TPYTAMU C YHACTUEM MHOCTPAHHOI' O 3JIEMEHTA

3.1 JluvuHbIe HeMMYIIeCTBEHHbIE M UMYIIIECTBEHHbIE NPaBa CyNPyroB

Cornacno n. 1 ct. 161 Cemeitnoro koaekca Poccuiickoit denepanuu TMYHBIE
HEUMYIIIECTBEHHbIE M MMYIICCTBCHHBIC MpaBa M OOSI3aHHOCTU CYNpPYroB (Gopmupy-
FOTCS.

1) 3akoHaMHu TOoCydapcTBa, Ha TEPPUTOPHUU KOTOPOTO CYNPYTrd HMEIOT COB-
MECTHOE MECTO JKHTEILCTBA;

2) TpH OTCYTCTBHHM COBMECTHOT'O MECTa XHTEJIbCTBA - 3aKOHOJATEIHCTBOM
rocy1apcTBa, Ha TEPPUTOPUU KOTOPOTO OHM MMEJIU MOCJIEAHEE COBMECTHOE MECTO
JKUTEILCTBA;

3) HE UMEBIIMX COBMECTHOTO MECTa JKUTEILCTBA - 3aKOHOIaTeIbcTBOM PD (Ha
Tepputropun PO).

OTH HOPMBI, B CBOIO OYepe/ib, 0003HAYAIOT KPUTEPHUU JJIsSI ONIPEIEICHUS 3aKO0-
HOJIaTEJILCTBA, MOJICKAIIEr0 UCT0JIH30BAaHUIO K MPABOOTHOIIECHUSM 10 TTOBOTY JIUY-
HBIX HEMMYIIIECTBEHHBIX U UMYIIECTBEHHBIX MPaB U 00S3aHHOCTEH CYINPYTOB C yya-
CTHEM MHOCTPAHHOTO 3JIEMEHTa, a Tak ke Jull 0e3 rpakaancTsa. [IyHkT 1 onpenens-
€T B Ka4eCTBE JAHHOTO KPUTEPHUsS TEPPUTOPHUATBbHBIN MPU3HAK, TOYHEE COBMECTHOE
MECTO JKUTEJIbCTBA CYNPYTOB Ha OMNpEJEICHHON TEPPUTOPUHU, KAKOro-IMOO rojaap-
CTBa, HE3aBUCHMMO OT TPaKJAHCTBa WJIM MOJJIAaHCTBa CynpyroB. BmecTe ¢ Tem, KoJI-
JIM3UOHHBIE HOPMBI JAHHOTO MYHKTA CO3JAl0T U (POPMUPYIOT YCIOBUSI YCTAHOBJICHUS
1paBa, HEOOXOJAMMOTO JIsl IMIPUMEHEHHUS, (PAKTOM COBMECTHOI'O MECTa KHUTEIbCTBA
CYNPYTrOB C YUETOM HIKECIEAYIOMIMNX BaXKHBIX XapaAKTEPUCTHUK:

1) pakT COBMECTHOTO MECTa KHUTEIbCTBA HAa TEPPUTOPUHN TOCYIapPCTBRA,;

2) OTCYTCTBUE COBMECTHOI'O MECTa KUTEJIbCTBA HA TEPPUTOPUU T'OCYNAPCTBA,
HO Hajn4ue (akTa TAKOro MECTa KUTEJIbCTBA paHEE;

3) OTCYTCTBHE COBMECTHOI'O MECTa KUTEIHCTBA BOBCE.

Bo-niepBbiX, TMYHBIE HEMMYIIECTBEHHBIC W UMYIIIECTBEHHBIE TIpaBa U 00s3aH-
HOCTH CYNPYTOB YCTaHABIMBAIOTCS 3aKOHOAATEIILCTBOM CTPaHbl, HA TEPPUTOPUU KO-
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TOPOW OHHU UMEIOT COBMECTHOE MECTO KUTEIBCTBA.

Bo-BTOpBIX, YIIOMSHYThIE MpaBa U 00A3aHHOCTH YCTAHABIIUBAIOTCS 3aKOHOJIA-
TEJIbCTBOM T'OCYJapCTBa, HA TEPPUTOPUU KOTOPOTO OHH MUMEIIA MOCIETHEE COBMECT-
HOE MECTO >KMTEIbCTBA. B TO K€ BpeMmsi, BAJKHOCTh UMEET UMEHHO IOCJIETHEE COB-
MECTHO€ MECTO KUTEIbCTBA CYNPYIroB, TaK KaK OTCYTCTBUIO B JAHHBI MOMEHT TaKO-
0 MECTa KUTEIbCTBA MOTJIO MPEAIIECTBOBATH MPUCYTCTBUE HE OAHOTO COBMECTHOIO
MECTa JKUTEJIbCTBA, a LEJIOTO Psifia TAKUX MECT.

B-Tpetbux, ynomsiHyThle mpaBa U OOSI3aHHOCTHU CYIPYrOB, KOTOPbIE HAXOJU-
auck Ha Teppuropun P®, ycranasnuBarorcs 3akoHogareinbcTBoM PD. B coorseT-
ctBur ¢ 1. 1 cr. 20 ['K P® MecToM KHUTENbCTBA TPUZHAETCS MECTO, IJ€ TPaKJIaHUH
MOCTOSTHHO WJIM MPEUMYIIECTBEHHO MpokuBaeT. [Ipu omnpenenenun gakra cOBMeECT-
HOTO MECTa >KUTENIbCTBA HEOOXOUMO 0a3upOBATHCS M HA HOPMBI CIEIHAIBHBIX (e-
JIepaIbHbIX 3aKOHOB, YPETYIUPYIOIINX BOMPOCHI PETUCTPALIUM U yUeTa MO MECTY KU-
TenabcTBa Ha Tepputopu PO rpaxnan PO, nHOCTpaHHBIX TpaXKaaH U JIMIl O€3 Tpaxk-
nanctBa. Hampumep, B cooTBercBuu co cT. 2 3akoHa P® ot 25 uroHs 1993 1. Neo
5242-1:«MeCTOM KUTENhCTBA MPHU3HACTCS JTFOO0C KUJIO0C MOMEIICHHE (KUIOU JOM,
KBapTHUpa, CIIy>)KEOHOE JKIIIOE TMIOMEIIEHNE, a TaKKe OOIIEKUTUE, TOCTUHUIIA-TIPUIOT,
JIOM MaHEBpPEHHOTO (POHHA, CHEIUaIbHBI AOM MJI OJUHOKHX MPECTApEeNbIX, TOM-
WHTEpHAT JJIsl UHBAJIUIOB, BETEPAHOB U JpP.), B KOTOPOM I'PaKIaHUH IMOCTOSHHO WU
MIPEUMYIIECTBEHHO MPOKUBAET B Ka4eCTBE COOCTBEHHHKA, IO JOTOBOPY Haima (Tmo/I-
HaiiMa), 0rOBOPY apeHJIbl JTUOO HA UHBIX OCHOBAHMSX, MPEAYCMOTPEHHBIX 3aKOHO-
natenbctBoM PO»*, [Topsinok MUTPAllMOHHOTO y4deTa, BKJIIOYasl PErHCTPAlUIO IO
MECTY KUTEJIbCTBA MHOCTPAHHBIX TPAXIaH U JIUI] 0€3 rpakKJaHCTBA, ycTaHOBICH De-
nepaibHbIM 3akoHOM OT 18 utosst 2006 r. Ne 109-®3 «O mMurpaiuoHHOM y4eTe UHO-
CTpaHHBIX TpaxaaH u Jnil 0e3 rpaxmancTBa B Poccuiickoit deneparun». Bmecrte ¢
TE€M, MECTOM >KUTEIHCTBA MHOCTPAHHOT'O TPaXKJaHUHA WM JiMila 0€3 TpaKJIaHCTBa B
Pocculickon @enepannu nMpu3HaAETCs KUJI0€ TOMEILICHUE, IO aApeCy KOTOPOTO MHO-

CTPaHHBIN TPKIAHUH WIH JUIO 0€3 TpaxKIaHCTBA 3apErUCTPUPOBAHBI B YCTAHOB-

%33akon P® ot 25.06.1993 Ne 5242-1 (pex. ot 03.04.2017) «O npase rpaxgan Poccuiickoit ®eeparuu Ha cBOGOLY
TIEpPEeBIKEHUS, BRIOOp MecTa MpeObIBaHMs M )KUTEILCTBA B Mpenenax Poccuiickoit denepanumy». [DIeKTpOHHBINA pe-
cypc]. Hocrym u3 cripaBouHO-TIpaBoBoi cuctemMbl «KoncymbranTIImrocy.
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JIEHHOM Ha3BaHHbIM DenepalibHbIM 3aKOHOM Nopsake. OnpeaeieHne MecTa JKUTEb-
CTBa BI00aBOK UMEET CYLIECTBEHHOCTD JIJIsl YCTAHOBJICHUSI TIOJICYIHOCTHU TP MPEb-
SBJIICHMHM UCKa B cyA. B 3To ke BpeMs HE0OXOIMMO NMPUHATH K CBEICHUIO ONpe[e-
neHuHsbie 1i1. 44 T'TIK P® 0co0eHHOCTH MOJICYAHOCTH JIeT C Yy4aCTUEM MHOCTPAHHBIX
mun cynam B Poccniickon ®enepannu. K npumepy, cyn B Poccun moxer paszpemats
JieJla ¢ YYaCTHEM MHOCTPAHHBIX JIMI[ B TOM CIIy4dae, KOTJa I10 ey O pa3BOAE UCTELl
MMeeT MeCTO XHUTelbcTBa B Poccuiickoit denepanu Wi XoTst Obl OJIUH U3 CYNIPYTOB
ABJIAETCS rpakaaHuHOM P®, wiu ecnu 1o Jieny o B3bICKaHUU aJIMMEHTOB U 00 ycTa-
HOBJICHUH OTILIOBCTBA UCTELl UMEET MECTO KUTENbCTBA B Poccuiickoit Penepanuu (CT.
402 I'TIK). Cornacuo 4. 4 ct. 15 Konctutyuuu PO obnienpusHaHHbIe NPUHIUIIBI U
HOPMBI MEKIYHAPOJHOTO IpaBa U MEKIyHApOJHbIE NOTroBOpbl P® sBiArOTCA CO-
CTAaBHOW YacCThIO €€ MPaBOBOW CUCTEMbI, U €CIIM TaKHUM JIOTOBOPOM YCTAHOBJIEHBI
WHBIE NIPABUJIA, YEM MPEAYCMOTPEHHBIE 3aKOHOM, TO ITPUMEHSIIOTCS ITPABUIIA MEKIY-
HapoaHOro aoroBopa. ClieI0BaTeIbHO KOJUIM3MOHHBIE HOPMBI TAHHOW CTaThbU MpPHU-
MEHSIIOTCS, B CIIy4dae KOrja MEXAYyHapOJHbIM AOroBopoM P® He ompeneneH apyrou
MOPSIJIOK YCTAHOBJIEHUS 3aKOHOJIATEIbCTBA, MPUMEHUMOIO K JaHHBIM MpaBaM U 00s-
3aHHOCTSM. /[l ciydaeB OTCYTCTBHSI COBMECTHOI'O MECTa JKUTEIbCTBA CYIPYTOB
paccuMTaH MHOW MOPSIIOK BBIOOpPA, MPUMEHHUMOIO 3aKOHOJIATEIbCTBA, OCHOBBIBAIO-
HIErOCsl HE TOJIBKO Ha KPUTEPUU COBMECTHOTO MECTA KUTENBCTBA CyNPYroB, HO U Ha
IpaXXJaHCTBE CYNpyroB. B MexayHapoaHsix noropopax P® Mbl cTankuBaemcs C
MHBIM MOPSIIKOM BBIOOpA 3aKOHOAATENILCTBA MPUMEHUMOTO K JaHHOMY Bompocy. B
cootrBeTcTBUM ¢ JloroBopoM Mexay CCCP u ®@uunsiHaue o MpaBOBOW 3alIUTE U
MPABOBOW MOMOIIH MO TPAXKIAHCKUM, CEMEMHBIM U YTOJIOBHBIM J€J1aM Ipa)kJaHe O/I-
Hol JloroBapuBaromeiicss CTOpOHBI MOJIB3YIOTCS HA TEPPUTOpUH pyrou JloroBapu-
Batonieiicss CTOpOHBI B OTHOIIEHUU CBOMX JUYHBIX M MMYIIIECTBEHHBIX MPaB TaKOU
K€ TPaBOBOM 3alIUTON B CyAaxX, OpraHax MPOKYpaTypbl U JIPYTUX YUPEKACHUSX, K
KOMIETEHIIUH KOTOPBIX OTHOCSITCS TPAXKJIAHCKUE, CEMEMHBIE U YTOJIOBHBIE JIela, KaK
u cobcTBeHHBIE Tpakaane B cootBercTBum ¢ JloroBopom, mexay Poccutickoit dene-
pauueit u Apabekoit Pecriyonukoit Erumner o B3anMHOM IpaBOBOM MOMOIIU U MPaBo-

BbIX OTHOHICHHSX I10 I'PAKIAHCKHUM, KOMMCPUYCCKUM U CEMEHUHBIM AcJIaM Cybl I[OFO—
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BapuBaromuxcs CTOPOH KOMIIETEHTHBI paCCMaTPUBAaTh B TOM YHCIJIE CEMENHBIE CITO-
PBI TIPU YCIIOBUU, YTO OHU SIBJISIOTCS CyJaMU rOCyAapCTBa, HA TEPPUTOPUU KOTOPOTO
MIPOKMBAET OTBETUYHK, SBIISIOMUACS PU3NUECKUM JTUIIOM.

KacaTenpHO OTHOIIEHUI MEXIY CYIIPyTraMH IO MOBOAY HEABUKUMOTO UMYLIE-
CTBa BBIIICTICPEUNUCIICHHBIE MEXIAYHAPOIHBIE JOTOBOPHI M yKa3aHHbIE KOHBEHIIUU
OXBaTBIBAIOT CIELHMAIBHOE IPABWIIO, COMIACHO KOTOPOMY IPUMEHMMO 3aKOHOJA-
TenbcTBO [loroBapuBaromieiicss CTOpOHBI, HA TEPPUTOPUH KOTOPON HAXOJUTCS TaKOE
uMmyiectBo. [Ipu atom Konsenuus ot 22 ausaps 1993 r. onpenensier, 4To OTHOILIE-
HUSI MEXIY CyINpyramu, KacaTelIbHO UX HEJIBHXKMMOTO UMYIIECTBA, ONPEAECISIOTCS
o 3akoHonarenbcTBY JloroBapuBaromieiics CTOpOHBI, Ha TEPPUTOPUU KOTOPOM
HaXOJUTCSl 3TO UMYIIECTBO (1. 5 cT. 27), a mpaBO COOCTBEHHOCTH HAa HEJBUKUMOE
MMYIIECTBO OIpPEAEISIETCA M0 3aKoHOAATeNbCTBY JloroBapuBaromieiics CTOpOHBI, Ha
TEPPUTOPUM KOTOPON HAXOJIUTCS HEABUKUMOCTH. Tak»e BOMPOC O TOM, KAKOE€ UMY-
HIECTBO OTHOCHUTCSI K HEABUKMUMOMY, OIPEIEISAETCS COMVIACHO 3aKOHOAATEIbCTBY
rocyapcTBa, Ha TEPPUTOPUU KOTOPOM HaxoauTcst 3To umyiiectBo (m. 1 ct. 38), a
dbopma cesiKi 10 MOBOY HEABUKMUMOTO UMYIIIECTBA U MPAB HA HETO YCTAaHABIIMBAET
3aKoHoAaTeNnbCTBO JloroBapuparouieiics CTOpOHBI, HA TEPPUTOPUU KOTOPOM HaXo-
IuTCcs 3T0 umytiectBo (1. 2 cr. 39). Hanpumep, B coorBeTcTBuM ¢ 1. 3 cT. 22 Kon-
BEHIIUU O TIPABOBOM MTOMOIIM U MTPABOBBIX OTHOIICHUSX MO TPaXAaHCKUM, CEMEUHBIM
U yrosioBHbIM fienam ot 7 okTsaops 2002 r. u n. 3 cr. 20 Konsennuu crpan CHI o
MPaBOBOM MOMOIIM U MPABOBBIX OTHOILICHUSIX IO TPaXJAHCKUM, CEMEUHBIM U YTO-
JIOBHBIM JieniaM oT 22 stHBaps 1993 r. mo uckam o mpaBe COOCTBEHHOCTH U WHBIX
BEILIHBIX MPaBaX Ha HEABWKUMOE UMYIIECTBO KOMIIETEHTHBI UCKIFOUUTEIBHO CYIbI
[0 MECTY HAaXO0XAEeHUs Takoro umyiecrtBa. Komnmusnonusie HopMbl [' K P®, perynu-
pYIOLIME BOMPOCH YCTAHOBJIEHUIO MPaBa, MIPUMEHUMOTO K JIMYHBIM HEUMYIIIECTBEH-
HBIM U UMYIIECTBCHHBIM OTHOIIIEHUSM, B CBOIO OYEpEJbh OCHOBBIBAIOTCS Ha OOIIe-
MPUHATOM TMPUHIIMIIE — TPUMEHEHUH «3aKOHA MeCTa HaxokaeHus Bemm» (lex rei
sitae). imenno, B coorBercTBru cO CcT. 1205 'K PD comep:kanne nmpaBa coOCTBEHHO-
CTU U WHBIX BEUIHBIX IIPaB Ha HEABMKUMOE U JIBUKUMOE UMYILECTBO, UX OCYLIECTB-

JICHUC H 3allyTa YCTAaHABJIIMBAIOTCA COIJIACHO IIpaBy TOIO rocyaapCrBa, Iic 3TO
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MMYIIECTBO HaxoAuTcs. Takke MpUypOYMBAHME MUMYIIECTBA K HEIBUKUMBIM WIIU
JBH>)KMMBIM BEIIAM B CBOKO OY€pE]b YCTAHABIMBAET IPAB rOCYyAApCTBA, T/I€ TaHHOE
UMYILEeCTBO HaxoauTcs. OcoOeHHO HEOOXOIMMO OTIMYUTh ['aarcKkyro KOHBEHILIHIO O
npaBe, MPUMEHUMYIO K peKHMMaM COOCTBEHHOCTH CYIpyToB, oT 14 mapra 1978 r., B
kotopou Poccuiickas denepauyss HE NPUHUMAET ydacTHE. B COOTBETCTBHM C 3TOM
KonBenmueit pexum COOCTBEHHOCTH CYIPYTOB OIpPENENSATCS BHYTPEHHUM IPABOM,
YCTaHOBJICHHBIM CYTIPyTaMH JI0 3aKIr0YeHus: Opaka. B 3ToM ciydae cynpyru BIpaBe
YCTAaHOBUTH TOJIBKO OJIHO MPaBO, KOTOPOE NMPUMEHHUMO KO BCEH MX COOCTBEHHOCTH:
IpaBo JII00OM CTpaHbl, TPaXX1aHUHOM KOTOPOTO SIBJSIETCSI OJIUH U3 CYNPYroB BO Bpe-
MsI TaKOTO OIPEACIICHHUs; NIPAaBO TOM CTPaHbl, B KOTOPOM OJUH W3 CyIPYrOB HMEET
CBOE OOBIYHOE MECTOKUTEIBCTBO BO BPEMs TAKOT'O OIpPEAENICHUS; IPaBO CTPaHbl, B
KOTOPOM OJIMH M3 CYIIPYI'OB MPHOOPETAET HOBOE MECTOKUTEIBCTBO OCTIE 3aKIII0ye-
HUs Opaka.

Tak ke B 4aCTH OTHOLIECHHWH CYIIPYroB, BO3HUKIIMX I10 TOBOY HEABUKUMOCTHU
HE3aBUCUMO OT TOT'0, YCTAaHOBWJIM JIM CYNPYTH NPUMEHUMOE MPABO, OHM BIPABE B
OTHOUIEHUH BCETO WM YaCTH HEIBM>KMMOTO UMYILIECTBA YCTAHOBUTH IIPABO TOrO Me-
cTa, TJ€ HaXOIHUTCS dTa HEABWKUMOCTH. B coorBerctBHu ¢ 1. 2 cT. 161 CK PD B
ClIlydasiX 3aKJIIOYeHUsi OpayHOro JOroBOpa WJIM COTJallleHHs] 00 yruiaTe ajJuMEHTOB
JIpYT OpYry Cynpyramu, He UMEIOUIMMHU OOIIEro rpakJJaHCTBA UM COBMECTHOIO Me-
CTa KHUTEJbCTBA, CYIIECTBYET BO3MOXXHOCTh BbIOOpAa MMHU IPUMEHHUMOTO 3aKOHOJa-
TEJIbCTBA JIJI1 YCTAHOBJICHUS UX IPaB M 00sI3aHHOCTEH MO YKa3aHHBIM JIOTOBOPY WJIU
corjameHuro. Takue Cynpyru He JIMMUTHUPOBAHBI ONpPEACICHHBIMUA MpaBUiaMHi TIPU
pellIeHnH BOIIpoca O BHIOOpE MPUMEHUMOr0 3aKOHOAATENbCTBA. OCOOEHHO eCiu MpH
PacCMOTPEHUH KOHKPETHOTO CIOpa CYJl ONPEAENHT, YTO M30paHHOE Cynpyramu u
IPUMEHUMOE 3aKOHOAATENIBCTBO (HOPMBI MHOCTPAHHOT'O CEMEHHOr0 MIpaBa) MpPOTH-
BOpeUUT MyOJMYHBIM OCHOBaM mpasornopsiaka Poccuiickoit deneparuu, Takoe 3aKo-
HOJIaTEJICTBO HE MOXKET MOAJIeKaTh MpUMEHeHuto. Peanusanus cynpyramu uz0pa-
HUS, IPUMEHUMOIO 3aKOHOJATEIbCTBA OCYIIECTBIIETCS IyTEM CBOOOJHOTO BOJe-
U3BABJICHUS (COTJIACHS) U MOAXOASAIIEr0 OTPAXKEHUS MPSMO B OpayHOM J0OTOBOPE WU

corJIallieHun 00 yijiaTe aJJMMCHTOB C YCTAHOBJICHUCM KOHKPCTHOI'O 3aKOHOAATCIIb-
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CTBa MIPUMEHUTENIBHO K JJUYHBIM HEMMYIIIECTBEHHBIM U UMYLIECTBEHHBIM UX ITPaBaM
u 00si3aHHOCTAM. B ciiyuae xorna cynpyru, He UMEIOIIMe OOIIEeTo rPakIaHCTBA WU
COBMECTHOTO MECTA JKUTEJIBCTBA, HE HCIIOJb30BAIM NPENOCTABICHHBIN IIAHC U HE
YCTAaHOBWJIM B OpayHOM JIOTOBOPE WJIM COTJIAIIEHUH 00 yIulaTe alMMEHTOB, 3aKOHO-
JaTeNIbCTBO KAaKOM CTpaHbl MPUMEHUMO, TO U30paHHe 3aKOHOAATEIhCTBA BhIPAOATHI-
BAETCsl COTJIACHO MOPAJIKY, ycTaHOBIeHHOMY B 1. 1 cT. 161 CK P®. U npumensiercs
3aKOHOAATENBCTBO CTPAHBI, HA TEPPUTOPUU KOTOPOTO OHU UMEIOT COBMECTHOE MECTO
JKATEJIbCTBA, IIPU OTCYTCTBUH TAKOBOI'O NPUMEHSETCS 3aKOHOAATEIBCTBO TOCyAap-
CTBa, Ha TEPPUTOPUU KOTOPOI'O OHU MMEIIH MOCIEAHEE COBMECTHOE MECTO KUTEIIb-
CTBA, HO KOTJa CyHpyr'W BOBCE HE HMMEIU COBMECTHOI'O MECTa KHUTEJIbCTBA, TO HA
Tepputopu PO K MX JTMYHBIM HEUMYUIECTBEHHBIM U UMYLIECTBEHHBIM OTHOILIEHUSM
IPUMEHUMO 3aKOHOIATENbCTBO PD. B 3TOM cilydae rpa’kJaHCTBO CyIIPYroB HE IpU-
HUMaeTcsd BO BHUMaHue. M30paHue 3aKkoHOJATENbCTBA CYNPYTraMH, KOTOPBIE HE
UMEIOT OOIIEro Tpa)KIaHCTBA WJIM COBMECTHOTO MECTa >KUTEIbCTBA, JOMYCTHUMO
TOJIBKO B OTHOIIIEHUU UMYIIECTBEHHBIX MPaB U 00S3aHHOCTEN CyNpyTroB.

[ToBOAOM BO3HMKHOBEHUS MPaB U O0S3aHHOCTEN POAUTENICH U JETEH SIBIsSETCS
OTIIOBCTBO M MarepuHCTBO. B coorBerctBuM ¢ 1. 1 ct. 162 CK ycraHoBieHue u
OCMApUBaHKWE OTIOBCTBA (MAaTEPUHCTBA) YCTAHABIIMBAIOTCA 3aKOHOAATEIbCTBOM
CTpaHbl, TPAXKJAHUHOM KOTOPOTO SIBJISETCS peOeHOK Mo poxkaeHuto. [Ipuodbperenue
peOEeHKOM BcieACTBHE (K MOMEHTY YCTAaHOBJICHHS OTLIOBCTBA) IPa’KJaHCTBa JIPYroi
CTpaHbl HUKAK HE MOBJIMSET HA MPUMEHUMOE 3aKOHO/IATEILCTBO UM U B IAHHOM CIIy-
Yyae OCTAeTCsA 3aKOHOJATEIbCTBO CTPaHbI, TPaXIaHUHOM KOTOPOH peOEeHOK ObLI IO
POXKICHUIO.

[Topsimok onpezeneHust ¥ ocnapuBaHUsl OTIOBCTBA (MAaTEPUHCTBA) HA TEPPUTO-
pun PO ycraHaBnuBaeTcs 3aKOHOAATENLCTBOM PD, T. €. peann30BbIBaETCS B OpPraHe
3AI'C unu B cyze, a ocliapuBaHue OTIIOBCTBA U MAaTEPUHCTBA TOJBKO B CyACOHOM
MOPSAKE.

Takske, KOrja pocCHUIICKOE 3aKOHOJATENBCTBO YCTAHABIMBAET OTIIOBCTBO (Ma-
TepUHCTBO) B opranax 3AI'C, k npumepy, Korja onpeaensercs OTIOBCTBO JIMIA, HE

COCTOSIIIIET0 B Opake ¢ Marepblo peOeHKa, MyTeM MOoJayd OTIOM M MAaTephlo COB-
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MectHoro 3asBieHust B 3AI'C (1. 4 cr. 48 CK), npokuBaroniue 3a mnpejeinamMu Teppu-
topun PO ponurenu pebeHKa BIpaBe 0OpaTUTHCS C 3asBIEHUEM OO0 YCTaHOBJICHHUH
OTLIOBCTBA B JIUIUTIOMATHYECKOE MPEACTABUTENIBCTBO WM KOHCYJIBCKOE YUPEXKICHUE
P®. Ho, ycTaHoBIIeHHE OTIIOBCTBA JIAaHHOM CJIy4ae JOMYCKAeTCsl 3aKOHOM TOJIBKO TO-
raa, KOrjaa MUHUMYM OJIMH U3 CYIIPYTOB SIBISIETCS] POCCUMCKUM TPakKIaHUHOM.

[IpaBa 1 00s3aHHOCTH POAMTENIEH U JETEH, a TaKKe OOS3aHHOCTh POAUTENEH
[0 COJICPKAHUIO JETEH, ONpeeieHbl: 3aKOHOAATEILCTBOM CTPaHbl, HA TEPPUTOPUU
KOTOPOM OHU UMEIOT COBMECTHOE MECTO >KUTENbCTBA; MPU OTCYTCTBUU COBMECTHOIO
MeCTa )KUTENbCTBA POAUTENEH U IETEN — 3aKOHOAATENBCTBOM CTPAHBI, TPaKIaHUHOM
KOTOpOH siBIsieTCs peOCHOK; 1Mo TpeOOBAaHUIO MCTIA K aTUMEHTHBIM 00s513aTelIbCTBaM
U K IPyTUM OTHOIIECHUSAM MEXKIY POAUTEISIMUA U JIETbMH - 3aKOHOJIaTEIILCTBOM CTpa-
HbI, HA TEPPUTOPUU KOTOPOM MOCTOSTHHO MPOKKUBAET PeOCHOK. JlaHHBIE MPUHIUIIBI
OTHOCSITCSL K B3aUMHBIM TIpaBaM U OOSI3aHHOCTSIM pOJUTENEH U JeTel, pOXKICHHBIX
Kak B Opake, Tak ¥ BHE Opaka.

AJMMEHTHBIE 0053aTeNbCTBA COBEPIICHHOJIETHUX JIETEH B IMOJIb3Y POJAUTEIICH,
a TaKXke aJIMMEHTHbIe 00s3aTeNbCTBA APYTUX YIECHOB CEMbH (KpOME CYNpYyroB U
OBIBIIMX CYMPYTOB) YCTAHABIMBAIOTCS: 3aKOHOJIATEIHCTBOM IOCYJIapCTBA, HA TEPPH-
TOPUH KOTOPOTO OHU MMEIOT COBMECTHOE MECTO >KUTENbCTBA; MPU OTCYTCTBUH COB-
MECTHOTO MECTa HUTEJIbCTBA -3aKOHOJIATEIBCTBOM T'OCY/IAapCTBa, TPaXIaHUHOM KO-
TOPOTO SIBJIAETCS JIUIIO, IPETEHIYIOIIEE Ha MOJIyYEHUE aTUMEHTOB.

[Tpu mpuMeHeHNH 3aKOHOJATEIbLCTBA CTPAHbI, TPAXKIAHUHOM KOTOPOU SIBISET-
Csl JIMLIO, IPETEHYIOIEe Ha B3bICKAHUE AJIMMEHTOB, BO3MOXKEH OTKAa3 COOTBETCTBY-
IOIIET0 OpPTaHa B YJIOBJICTBOPEHUM TpeOOBaHUS 00 yrjiaTe alMMEHTOB B Clydae OT-
CYTCTBHS IMMEHTHOU 00S3aHHOCTU JJAHHBIX YJIEHOB CEMbU COTJIACHO 3aKOHOATENb-

CTBY JJaHHOTO rOCyAapcCTBa.
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3AKJIIOYEHUE

B 3akmroueHne xodercs OTMETHTB, YTO HOPMBI, Olpenessomue B Poccniickon
denepanuu mpasa, MOICKANME MPUMEHEHHIO K OpayHO-CEMEMHBIM OTHOIIEHUSM
C YY4aCTHEM HMHOCTPAHHOI'O JIEMEHTA, OTHOCATCA K HOPMAaM KOJUIM3MOHHOTO CEMEU-
HOTO IpaBa. Ha KOJUIM3MOHHOE CeMEMHOE MPAaBO PACHPOCTPAHSIIOTCS OTHOCHMBIE K
MEXKIYHAPOJHOMY YAaCTHOMY IpPaBy HOPMBI M IPUHLMIBL, KOTOPHIE PETYIUPYIOT
OpayHO-CEeMEMHbIE OTHOIICHUS C Yy4acTHEM WHOCTPAHHBIX JJIEMEHTOB M JHUI[ 0e3
IPaK/IaHCTBA.

Tenaennus pasButusi perynupoBanus B Poccuiickoit ®enepannu OpadHoO-
CEMEWHBIX OTHOIIEHUM C y4aCTUEM MHOCTPAHHOI'O AJIEMEHTA YCMATPUBACTCA HA IIYyTH
YCOBEPLICHCTBOBAHUS KOJUIM3UOHHBIX HOPM C YYETOM COBPEMEHHBIX IPUHLUIIOB U
TEHJICHIIMM  pPa3BUTHS  KOJUIM3UOHHOTO  CEMEWHOr0  MpaBa W IPAKTUKHU
UX NpuMeHeHHs. KoJUIM3NOHHBIM METOJ YPETYIUPOBAHMS COAEPKUT OTHOCHTEIIBHO
K OpayHO-CEMEIHBIM OTHOILUEHUSM C MHOCTPAaHHBIMU Tpa)XAaHaMU OIpeeisIonee
3HAYCHHUE.

BaxHenmmuM yciIOBUEM OCYILIECTBICHUS HWHOCTPAHHBIMU U POCCUUCKUMU
rpakajaHaMu OpayHO-CEMEWHBIX MpaB, KOTOPbIE 00ECHeYnBalOT YCTOMYMBOE MPABO-
BOE€ YpPEryJMpOBaHUE, 3TO MEXKIYHAPOJHOE COTPYJHUYECTBO B 00JIACTAX, 3aTparu-
BaIOLMX OpayHO-ceMEeNHbIe OTHOIICHUS C MHOCTPAHHBIMHU 3jeMeHTaMu. KoHedHo,
rapaHTUPYIOT UHTEPECHI TPAXKIAH U YIIPOUIAET COTpyAHHYEeCTBO Poccum ¢ npyrumu
rocynapctBamu  KoHBeHIusi o mpaBax peOEHKa, O 3allluTe TMpaB 4YeJOBEKa
¥ OCHOBHBIX CB00OJ, MuHckas koHBeHmus 1993 1., ABYCTOPOHHHE JIOTOBOPBI
O MPaBOBOM MOMOIIM, ['aarckue KOHBEHLMH [0 BOIPOCAM Tpa)kAaHCKOro Mpolecca
1954, 1965 u 1970 rr. u npyrue.

be3ycinoBHO, HEOOXOAMMO AalIbHEWIEE Pa3BUTHE MEXIYHAPOJHOTO COTPY/.I-
HUYECTBA B JaHHBIX oOnacTsx. [lo HameMy MHEHHIO, HET, TaK CKa3aTh, Mperpaa s
patudukaruun  [aarckoii  KOHBEHIIMM O 3allUTEe JIeTed U COTPYIHUYECCTBE
B OTHOIIEHUM HMHOCTPAHHOrO yChIHOBIEHUS 1993 r., koropyro Poccus moanucana

B 2000 r. PasymMHO  3aKkiiouMTh ~ MapaUIeIbHO U JBYCTOPOHHUE  JIOTOBOPHI
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00 YCHIHOBJIEHUU CO CTPaHaMH, B OTHOIIEHHH KOTOPBIX YCHIHOBJICHHE POCCHUUCKHUX
neteit mpoucxonut ropasno uHTeHcuBHee (CLLA, Uranus, Ucnanus u ap.).

Taxxe HE0OX0MUMO pa3BHBATh COTPYIHUYECTBO Poccuu ¢ Apyrumu cTpaHa-
MU B BOINPOCAaxX OKa3aHHWs MPABOBOM IMOMOINM HA JIBYCTOPOHHEH OCHOBE, OCOOEHHO
€CJIM B IOTOBOPBI Oy IyT BKIIFOUCHBI KOJUTM3MOHHBIE HOPMBI CEMEIHOTO TIpaBa.

Hcxons u3 BeIIE CKa3aHHOTO, MOXEM CHENaTh CICAYIOIUE BBIBOJbI, UMEIO-
[IMe CYIECTBEHHOE 3HAY€HME JJIsi MpoOJeM, paccMaTpuBaeMbIX B paMKaX HaCTOS-
IIeH BBHIMYCKHON KBaU(UKAIIMOHHON padoTe:

1. Cdhepa OpayHO-CeMEHHBIX OTHOIIEHWM BCEro JIMIIb YACTUYHO BKIIFOYCHA
B O0BEKT PEryJMpOBaHUS MEXKIYHAPOJAHOIO YACTHOTO MpaBa. ITO OOBSICHEHO TEM,
YTO CEMEWHBIE OTHOLICHUS UMEIOT aIMUHUCTPATUBHO-TIPABOBYIO MPUPOY B YACTHO-
cti. Ho 00BbeKTOM MEXIyHapOAHOTO YaCTHOTO MpaBa MOTYT OBITh MCKIIOYUTEIHHO
TPaXKJaHCKO-TIPABOBBIE OTHOLIECHUSI MEXIyHapOaHOro xapakrepa. COOTBETCTBEHHO,
OTHOIIEHUS, KOTOPBIE BBIXOISAT 32 PAMKH T'PaKJIaHCKO-TIPaBOBBIX, OYAYyT peryiaupo-
BAaThCSl HOPMAaMU HMHBIX OTpaciieid MpaBa, HEXKEIH MEXIyHapOJIHbIM YaCTHBIM Ipa-
BOM.

2. Ha yperynupoBanue OpayHO-CEMEWHBIX OTHOIIEHWA B Poccum orpomuoe
BIIMSIHUE OKa3bIBAIOT HAIMOHAJIbHBIE OCOOCHHOCTH U TPaAUIUU. DTO OOBACHSET (HaKT
OTCYTCTBUSI B JaHHBIX cdepax YHUPUKAIUA MEKIYHAPOJIHBIX MaTepUaIbHO-
MPaBOBBIX HOPM. 37I€Ch 3HAUUTEIHLHO MPEO0JIaIal0T KOJTU3HMOHHBIE HOPMBI, OTCHI-
JIAFOIIME K TIPaBy JIPYTUX TOCYIApCTB.

3. Ilpu peructpanuu O6paka Ha Tepputopu Poccun AeicTByeT naHHas KOJUIU-
3MOHHAs HOpMa: YCIIOBUS 3aKIIOUEHHs Opaka YCTaHABIMBAIOTCS JUIS KaXJIO0TO
U3 JIUII, BCTYNAIOIMX B Opak, 3aKOHAMHU TOW CTpaHbl, TPAXKJAHUHOM KOTOPOU SIBIIS-
eTCs JaHHOE JHI0. YCJIOBHS 3aK/IIOUeHHs Opaka JUIoM 0e3 TpakIaHCTBa
Ha Tepputopuu Poccum yctaHaBiIMBarOTCs 3aKOHAMU TOM CTpaHbl, B KOTOPOH 3TO JIU-
1[0 UMEET MTOCTOSTHHOE MECTO JKUTEIbCTBA.

4. PacTopxeHue Opaka mpH y4aCTHH MHOCTPAHHOTO TpaKJaHWHA WK JTUIa 06e3
IPaKIAHCTBA, A TAKKE MEXAY MHOCTPAHHBIMU TpaxJaHaMH Ha Tepputopuu PO npo-

HCXOIUT B COOTBETCTBHUM C 3aKOHOAATENbCTBOM Poccuiickont denepaunn. B naHHbIX
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ClIy4yasx IPaBO MHOCTPAHHOIO CyIpyra He npeaycMarpuBaercs. Poccuiickue cyzpbl
paccMaTpHUBalOT JieJia O pacTOp>KeHUU Opaka rpaxkaannHa PO ¢ ”HOCTpaHHBIM rpax-
JAHUHOM Korja o0a cympyra npoxuBatot 3a npeaeinamu PO. Takxke, B pocCHMCKUX
CyZlaX BO3MOYKHO pacCMOTPETH JEJ0 O Pa3BOAE CYIPYTOB - POCCHUICKHUX T'PaKJaH KO-
raa oba Cympyra MpoKUBAloT 3a npeaenamu PO.

5. I'paxknane P® moryr 3arpanuueil BcrynaTh B Opak Mexay coOoil Kak
B KOHCYJIbcTBax P®, Tak M B COOTBETCTBYIOIIMX OpPraHax HMHOCTPAHHOI'O TroCyJap-
ctBa. Yaie Bcero Opaku 3akit04aloTCsl B JAHHBIX OpTaHax M3-3a OTCYTCTBHUS POCCHI-
CKOT'0 TIOCOJIbCTBA B IAHHOU CTpaHe WM KOHCYJIbCTBA. OQHAKO, /I MPU3HAHUS JCH-
CTBUTEIBHOCTH Opaka, 3aKJIFOUEHHOTO 3a PyOeKOM MEXIy POCCUUCKUMU TpaxkaaHa-
MU, HE TpeOyeTCs BBINOJHEHUE MPEAIUCAHUN POCCUUCKOrO 3aKOHA O JTOCTHXKEHHH
Opa4yHOro BO3pacTa, €ciii ObLIU COOJIOACHBI YCIOBUS O OpaYHOM BO3pAcCTE 3aKOHO-
JaTeNbCTBA TOCYAApCTBA MECTa 3aKkitoueHus: Opaka. [Ipu 3ToM Opak, 3aKItOYEHHBIH
c cobuoieHneM (opMbl, YCTAaHOBJICHHON 3aKOHOM MECTa €ro COBEpILIEHUs, MpU3Ha-
eTcsi B PO naxke B TOM citydae, eciu Takasi ¢opma Opaka HEM3BECTHA 3aKOHOATENb-
cTBy PO.

6. bpaku, 3akmoueHHbIe MEXIy rpakaanamu PO, nubo B ciayuyae korma oauH
U3 CYNPYTOB MHOCTPAHHBIM Tpa)xJaHWH, MOTYT OBITh PacTOPTHYTHI 3a PyOekoM
B KOMIIETEHTHBIX OPraHaX MHOCTPAHHBIX TOCYJapCTB.

7. B COOTBETCTBUHU C JEUCTBYIOIIUM 3aKOHOJATEILCTBOM P® jMuHBIE HEUMY-
IIECTBEHHbIE U UMYILIECTBEHHBIE MPaBa U 00A3aHHOCTH CYIPYTOB OIMPEAEIICHbI: 3aKO0-
HOZJATEIBCTBOM I'OCYAApCTBA, HA TEPPUTOPUHA KOTOPOTO OHU UMEKOT COBMECTHOE Me-
CTO JKUTEICTBA JIN0O, IPU OTCYTCTBUU COBMECTHOT'O MECTA KHUTEJIbCTBA - 3aKOHOIA-
TEJIBCTBOM TOCYJapCTBa, HA TEPPUTOPUH KOTOPOTO OHU HMENIH IIOCIENHEE COB-
MECTHOE MECTO KXUTEIbCTBA. /[ Cynpyros, HE UMEBIIMX COBMECTHOTO MECTa KH-
TEJIbCTBA, - 3aKOHOAATeNbCTBOM Poccuiickoii denepanuu Nnpu yCiaoBHUM, YTO JAEIO
paccMmarpuBaerca B poccuiickoM cyae. Omnako, CemeitHblii kogekc PO copepkut
BO3MOYKHOCTb ONPEAEIICHHS PEXKMMA UMYILIECTBEHHBIX OTHOLICHUN CYNPYTrOB MyTEM

3aKIIFOYCHUA 6pa11Horo A0Tr0BOpa WK COTJIalICHUA 00 yiiaT¢ UMM aJIMMCHTOB APYT

JpYTY.
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8. B Cemeitnom Konexkce P® He conuepKuTCs CeUaIbHOM HOPMBI O TIPaBO-
BOM CTaTyce WHOCTPAaHHBIX TpaxaaH U JuI] 0e3 rpaxknancrtBa B Poccuu B OpayHo-
CEMEUMHBIX OTHOIIEHUAX, KaKk 3T0 Obuio paHee B cT. 160 Kogekca o Opake u cembe
PCOCP. Cuurato, 4T0 H€0OOXO0AMMO BBECTH CTaTyC MHOCTPAHHBIX TPAXKJIaH U JuIl 0e3
rpaxxaancTBa B Poccun B OpayHO-CeMENHHBIX MPABOOTHOLICHHUSIX B CEMEMHOE 3aKOHO-
naTenbcTBO PD, s Oosee TOYHOW XapaKTEPUCTUKH JAHHOTO CYOBEKTa CEMEHHOTO
paBa.

9. B Ka)XI0M TrocyfapCcTBE CONEPIKUTCS CBOE ONPENEICHHOE MOHATHUE «TPaXkK-
naHcTBa». Ho Tak clioxHO KiaccupuIupoBaTh HOPMBI MpaBa, PETyJIUPYIOIIUE MOIHU-
THUKO-TIPABOBYIO CBSI3b CYyOBEKTa CEMEHHO-TIPABOBBIX OTHOINCHHUH (IpaskJaHCTBO),
KOTOpBIE COJEPKATCA B 3aKOHOJIATENBCTBE PA3NMWYHBIX rocyaapcts. [loaromy, cum-
Taro, 4To s Oosiee TOYHOU KilacCU(PHUKAIMKM HOPM IpaBa, PETyIUPYIONIUX MOTUTHU-
KO-TIPABOBYIO CBSI3b CYOBEKTOB CEMENMHBIX OTHOILIEHUH, a TaK K€ s 0ojiee TOUHOU
IIPaBOBOM OIICHKE B KOHKPETHBIX CUTYalUsIX HEOOXOJIMMO BBEJCHUE B MEXKIYHAPO/I-
HOE MPaBO OOIIEro MOHSATUS IPAKIAHCTBA U TIOJIJIAHCTBA.

10. [IpuMeHUTETHHO K CEMEHHO-TPABOBBIM OTHOIICHUSM MEXKIY TpaXkJIaHAMH
CHI' ocoOyro ponps mpusBaHa urpath MHOroctopoHHssi«Konsenmusi ctpan CHI' o
MPaBOBOM MOMOIIY M MPABOBBIX OTHOLICHUSAX MO TPAXKIAHCKUM, CEMEHMHBIM U yTO-
JOBHBIM fenam» ([Jlamee — MuHckas koHBeHIUs). S cuuTaro, 4To JJisl yperyjaupoBa-
HUSL OMPEEICHHBIX HOPM HEOOXOJAMMO CO3/IaHHE ABYCTOPOHHHUX JOTOBOPOB MEKIY
psAzoM cTpaH, a uMeHHO ['epmanuelt, Aurnuen, Anonuenr, KHP no Bonpocam npaso-
OTHOIIIEHUI CYNPYTOB U MOPSAIKA 3aKIIOUEHUS, PATOPKCHUS U MPU3HAHUS Opaka 1o
TUIY MUHCKOM KOHBEHIMHU, JI1 TOUHOTO PETYJIMPOBAHUS ONPENIECICHHBIX MMPABOOT-
HOIIICHUH, a TaK K€ 00JIErYeHHOT0 BapUaHTa PEIICHUS CIIOPOB CBSA3AHHBIX C HUMH. A
Tak ke ¢ Eruntom n OuHIAHIKEHR, TaK KaK JOTOBOPHI O MpaBoBor nomomu PO ¢
JJAHHBIMU CTPAHAMHU BKJIIOYAIOT KOJUIM3MOHHYIO HOPMY KacaTelbHO TOJIBKO 3aKITIO-
YyeHus1 Opaka, a MHbIE BOIIPOCHI OCTAIOTCSI HE YPETYIMPOBAHBI TAKUM 00pa30M.

11. Ca0XHOCTh TOTPEOHOCTH YPETYIUPOBAHUS KOJUTU3HOHHBIX BOMPOCOB OT-
HOCHUTEJIbHO K CAaMUMU OpayHbIM OTHOUIEHUSIM CBSI3aHA C TEM, YTO JJIA 3aKJIIOUEHUS

Opaka Mayio 00OIOAHOTO KEJaHHs JIBYX JIFOJIEH K BCTYIUICHHIO B COIO3 C IIENBIO CO-
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3/1aHUS] HOBOM SIYEMKHU 00IIecTBa. JJaHHBIN COI03 UMEET HEKHE IOPUIUIECKUE TTOCIIE -
CTBUSI U MPUATOM Y3aKOHEHHOTO OIPEACIICHUS MOHATHS «Opak» 3aKOHOJIATEIbCTBO
P® ne Brimouaer. Heo6xonumo BHecT u3zmenenue B ¢T. 1 CK P® u BkIIouuTh € Hee
MOHATHUE «OpaK», C YUETOM BCEX €ro MPHU3HAKOB M MOCEICTBUM, JJIsI OOIICITPUHSATO-
o NOHUMAaHUS JJAHHOTO SIBJICHUS.

12. 3akmiouenne Opaka MPOU3BOJUTCS TOJBKO B JIMYHOM MPHUCYTCTBUU JIHII,
BCTYIAIOIIUX B OpaK, HA OCHOBAHUU WX COBMECTHOTO 3asBJICHUS,, TOJAHHOTO UMU B
10001 OpraH 3alKiCH aKTOB TPAKIAHCKOTO COCTOSHUS Ha TeppuTopuu PD mo ux BhI-
oopy. Xots, 1. 2 cT. 26 3aKkoHa 00 aKTaxX I'PakJIaHCKOTO COCTOSHHUS yCTaHABIIMBAET
nckmouenue st Ciy4yaeB, KOTJa OJHO U3 JIMII, BCTYIAIOIIUX B OpaK, HE ©UMEET BO3-
MOKHOCTH SIBUTBCSI B OPTaH 3allMCH aKTOB TPAXKIAAHCKOTO COCTOSIHMS IS MOJa4yu
COBMECTHOI'O 3asiBJICHUs. B Takux ciiydasx BOJICU3bSBICHUE JIUI, BCTYMNAIOIIUX B
Opak, MOxeT ObITh 0(hopMIIEHO OTNEabHbIMU 3asiBIeHUsAMHU. Ho 1. cT. 11 CK PO He
BKJIIOYAET B ce0s JJaHHOE MCKIIOYCHHE. XOTs, UMEET MECTO OBITh MOA0OHAas CHUTya-
1M ¥ BKJIIOYEHHE JaHHOW HOPMBI B CT. 11 crocoOcTBOBao ObI oOecreueHus mpaB
rpakJiaH, JKEJIAIIINX BCTYNUTh B OpaK, HO HE UMEIOIIUX BO3MOXXHOCTh JIMYHO TIPHU-
CYTCTBOBAaTh B OpraHax 3allMCH aKTOB I'PAXKIAHCKOTO COCTOSHUA.

13. Tak x xotenoch Ol 0TMETUTH CT. 399 I'TIK P®, koTopasi ycTaHaBIMUBAET,
YTO TpaxkJaHCKas TMpolieccyaiabHasl MPaBOCIOCOOHOCTh U JIEECIIOCOOHOCTh HHO-
CTpPaHHBIX IpaXkAaaH U JUIl 0€3 TpaKJaHCTBa ONpeIeieseTCs UX JIMIHBIM 3aKOHOM. To
€CTh, €CJIM MHOCTPAHHBIN I'PaXJaHUH HA TEPPUTOPUU CBOETO TOCYAApPCTBA SIBIISIETCA
neecnocoOHbIM TO B cyne PD oH mMeeT mpaBo MpencTaBisiTh CBOM MHTEPECH U 3a-
IMIIaTh cBoM npasa. Ho, Kk nmpumepy, B rocynapcTse Nemen CYLIECTBYET BO3MOXK-
HOCTb MPU3HATH 9-TH JETHIOK 1€BOUYKY U 10-TH J€THETO MaJIbUMKa COBEPIICHHOJIET-
HUMHU U JIeeCIIOCOOHBIMU, IS 3aKJIIOUCHUS] MeXay HUMU Opaka. Ho mo cemeitHomy
3aKOHOJATEILCTBY BCE MPaBOBbIE MOCIJIEACTBUS JaHHOTO Opaka, a B TOM CHJIE U CIO-
pBI OyAyT HENEUCTBUTEIbHBIMU. TaK KaK TaKol Opak SIBISETCS HUYTOXHBIM 11t PO.

HNmeeTcst HEKOE MPOTUBOPEUHE MEKIY CEMEMHBIMM HOPMaMHM M HOPMaMHU TpaxaaH-

*®enepanprprii 3aKoH «OG6 aKTax rPaXIAHCKOTO cocTosHMs» 0T 15.11.1997 Ne 143-®3. [Dnexponssiii pecype]. Jo-
CTyH U3 CIIpaBOYHO-TIpaBoBO cucteMbl «Koucynprantllnocy.
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CKOTO TIpolieccyanbHOro mpasa. [Ipennomnaraio, 4To Takue MPOTUBOPEUUS HEOOXOIH-
MO YCTPaHSITh.

Takum o0paszom, jgenas OOIIMA BBIBOJ, YTO MOJEPHE3MPOBAHHOE 3aKOHOJIA-
TeJIbCTBO PD B 00sacTu OpavyHO-CEMEHHBIX OTHONICHHN TOJIHOCTHEO COOTBETCTBYET
MEXTyHApOJHBIM CTAaHJAPTaM, HE COACPKHUT B ceOe 3HAYMTEIbHBIX mpodenoB. Ho,
JUISS TOTO, YTO TOBBICUTH A(PQGEKTHBHOCTH IPABOBOTO PETrYJIHMPOBAaHUS OpavHO-
CEMEUHBIX OTHOIICHHUH, KOTOPBIE OCJIOXHEHbI MHOCTPAHHBIM 3JICMCHTOM WJIU JIMIIA-
MU 0e3 TpakIaHCTBa, TpeOyeTcs co3qaHue OOJBINET0 KOJUISCTBA JBYCTOPOHHUX JI0-
TOBOPOB 00 OKa3aHWH MPABOBOW MOMOIIM C HHOCTPAaHHBIMH TOCYAapCTBaMHU, YTOYHE-
HUE W BBEJICHHWE HEKOTOPHIX M3MCHCHHWH B HBIHE JIEHCTBYIOIIEE 3aKOHOIATEIHCTBO

P® B chepe OpauHO-ceMENHBIX TPABOOTHOIICHHI.
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