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[{enp uccnenoBaHus COCTOUT B MPOBENCHUN CPABHUTEIBHOTO aHAIN3a KOHCTH-
TYLIMOHHO-IIPABOBOTI'0 CTAaTyCa JMYHOCTH B 3aKOHOaTenbCcTBE Poccuu u Kuras.
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MPUMEHHUTEILHOM MPAKTUKE IO 00ECIICUCHHIO TTPaB U CBOOO/] Ipak/iaH.
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OIIPEAEJIEHUE, OBO3HAYEHUI A, COKPAILIEHNW A

I'K P® — I'paxxpanckuii koaekc Poccuiickoit deaepannu;

['TIK P® — I'paxxmanckuil mponeccyaiibHbiil kKojieke Poccuiickon denepanuu;

KHP — Kuraiickas Haponnas Pecry6iuka;

KIIK — Kommynuctuueckas naptusi Kuras;

HK P® — Hanorossiit konekc Poccuiickonn enepanuu;

OMC - o6s3aTenpHOE MEIUIIMHCKOE CTPaXOBaHUE;

OOH - Opranuzanus 00beAUHEHHbBIX HAIUMI;

Pockomuanzopom — @eaepanbHas ciryx0a no Haa30py B cepe cBsizu, uHPop-
MAIIMOHHBIX TEXHOJOTUI U MAaCCOBBIX KOMMYHHUKAIIHIA;

P® — Poccuiickas @enepanusi;

CMMU — cpenctBa MaccoBoi nHpOpMaIUy;

VIIY — ynoJTHOMOYEHHBIN T10 JI€JIaM YEJIOBEKA;

®3 — (penepanbHbIN 3aKOH;

®K3 — denepanbHbIii KOHCTUTYIIMOHHBIA 3aKOH;

K IIKIT — IenTpansubrii komuteT Kurtaiickoit Hapoanoit Pecriyonmku.



BBE/JIEHHE

[IpaBa yenoBeka B UBWJIM30BAHHOM OOIIECTBE YPE3BBIYAMHO MHOTOOOpPA3HHbI.
CobumroieHre 1 3anuTa mpaB U CBOOO]T YETIOBEKA U Ipak/IaHWHA SIBJISIETCS OJTHUM M3
TJIABHBIX HAIIPaBJICHUM JEATEIbHOCTA NMPABOBOIO TOCYAApCTBa, €r0 JIOAT CO34aBATh
YCIIOBUSL JIJI1 MATEPUATILHOTO 0JIarOCOCTOSIHUS, TyXOBHOTO Pa3BUTHUS IPAXKJaH, pPaB-
HbIE BO3MOKHOCTH JIJIS1 peajiu3aliui 3aKperyieHHbIX KOHCTUTYIHEN OCHOBHBIX MPaB U
cBO0OO/] yesnoBeKka U rpaxaanuna. [IpaBa, cB0OObI 1 00S3aHHOCTH YeJIOBEKA U IPax-
JAHWHA SBJISIIOTCS MPEIMETOM PETYJIMPOBAaHUS PA3IMUHBIX oTpacieil npasa. Cpeau
HUX LUEHTPAJIbHOE MECTO MPUHAIICKUAT KOHCTUTYIIMOHHOMY TIPaBy, ONPEIEIAIOIEMY
HE TOJIBKO KOHCTUTYLIHOHHO-IIPABOBOW CTATyC YEJIOBEKA U TPAKIAHWHA, HO U IIPUH-
LUIbl B3aMMOOTHOIIEHUH TOCY1apCTBa U JINYHOCTH.

[IpaBa u cBOOOABI YEIOBEKA 3aKPEIUICHBI KaK B MEXKyHAPOAHO-TIPABOBHIX JI0-
KYMEHTaX, TaK M B HAI[MOHAJbHBIX 3aKOHOJATEIbCTBAX, SABJISIIOTCS PE3YJIbTATOM
O00prOBI 00IIIECTBA 32 HUX C BIIACTHIO, MOATOMY CTaTyC YEJIOBEKa M IpakJlaHWHA B
rocynapcrtse, B Tom uncie B Poccurickon @enepanuu u Kuraiickorn Haponnoit Pec-
nyonuke (mamee — KHP), uMeer oueBUIHYIO COIMATBHO-TIOIUTHYECKYIO OOYCIIOB-
JeHHOCTh. [IoMCK ONTUMANIbHBIX BAPUAHTOB B3aMMOOTHOILIEHHI TOCYJapcTBa C uJjie-
HaMu OOIIECTBA U CO CTOPOHBI TOCYNAPCTBA, U CO CTOPOHBI OOIIECTBA BCerAa Mpe/-
CTaBJISUT COOOM CEepbe3HyI0 MpoOsieMy. DTU BapUaHTHl HUKOT/IAa HE HOCWIHM MPOM3-
BOJILHOTO XapakTepa, HO BCErja MpeioMJsUI B cebe xapakTep 00IiecTBa, ToCro/I-
CTBYIOIIMM THUI COOCTBEHHOCTHU, OCOOEHHOCTU JEMOKpATUHU, CTENEHb Pa3BUTOCTU
SKOHOMHUKH, TIYOUHY KYJIBTYpbl M JPYTUX OOBEKTHUBHBIX YCJIOBUH OOIIECTBEHHOM
)ku3HU. Ho B mepByro odepenb OHU ONMPENENIIOTCs BIACThIO, HHTEPECAaMHU MPaBSIIUX
KJIACCOB, 3aKOHAMH, T.€. CYObEKTUBHBIMU (DAKTOPAMHU.

['maBHas mpobiiema Bcerja 3akiro4anach B TOM, YTOObI YCTaHOBUTH TaKOW 00-
IIECTBEHHBIN MOPSIIOK, TPU KOTOPOM JIMYHOCTH TOdydyaja Obl BO3MOXXHOCTh peaju-
30BBIBaTh CBOM MHIAMBUIYATbHBIH M COLUANIbHBIA MOTEHIIUA (CTIOCOOHOCTH, TAJIaHT,
WHTEJIJIEKT), HO Tak)Ke CIOCOOCTBOBATh peajiv3allii OOIIEroCy/1apCTBEHHBIX IIEJICH.

B ImpaBax, CBO6OI[aX 1 00SI3aHHOCTSX YEJIOBEKA KaK JIEMEHTAaX €ro IMpaBOBOI'0O CTATY-



ca, 3TOT OajaHC U JOCTUTaeTcsi. B mpaBoBOM cTaTyce 4eloBeKa CKOHIIEHTPUPOBAHBI
BCE €r0 OCHOBHBIC IPUTA3aHUS HA MMOJB30BaHUE COIMAILHBIMU OJIaramu.

NHCTUTYT OCHOBHBIX TIpaB M CBOOO/ YEJIOBEKA U IpakJIaHUHA MOXKET paccMart-
pHUBAThCSl KaK MPABOBOE SBJICHUE B KOHTEKCTE MPABOBOM CUCTEMbI KOHKPETHOTO T'OC-
yaapcTBa U 0o0IIecTBa. B pa3nuyHBIX MPaBOBBIX CHCTEMaX, €CTECTBEHHO, CKJIaJIbIBa-
I0TCS ¥ CYIIIECTBYIOT Pa3JIMYHbIC K€ MTPABOBBIEC CTATYCHI YEJIOBEKA U TpakKAaHUHA.

N3noxennsle Ha mnpumepe Poccum mosiokeHHs KOHCTUTYIIMOHHO-TIPABOBOM
TEOpPHUHU OOIICTIPHU3HAHBI, COCTABJISIIOT OCHOBY, Ha KOTOPOM BO3MOYKHO OCYIIIECTBIIATH
CPaBHUTEIJILHO-TIPABOBOM aHAIN3 OCOOCHHOCTEH KOHCTUTYLIMOHHO-TIPABOBOTO CTaTYy-
Ca 4EJIOBEKA U IPak/IaHMHA, KOTOPBIMHU XapaKTEPU3YIOTCS pa3Hble CTpaHbl. B 1aHHOM
Cllyyae MEepeUrCIICHHBIC MOJIOXKEHUSI TPU3BaHbI CTaTh 0a30M Il aHAJIM3a U OLICHKU
CTEIMEHU Pa3BUTOCTH, COJECPKATEILHON HACBHIIIEHHOCTH U JEHCTBUTEIHLHOCTH OCHOB-
HBIX 3JIEMEHTOB KOHCTUTYIIMOHHO-IIPABOBOT'O CTaTyca 4YeJIOBEKAa W IpakJlaHWHA, Xa-
pPaKTEpHBIX JJisi coBpemeHHoro Kuras.

Ilenb nccnenoBaHusi COCTOUT B MIPOBEICHUN CPAaBHUTEILHOIO aHAIM3a KOHCTHU-
TYLIMOHHO-TIPABOBOTO CTaTycCa JIMYHOCTHU B 3aKkoHOAaTeNbcTBEe Poccuu u Kurasi.

JIOCTHKEHUIO TOCTABJICHHON II€M CHOCOOCTBYET pEIICHUE CIEAYIOIIUX OC-
HOBHBIX MCCJIEIOBATCIbCKUX 3a/1a4:

— PACKpPBITh TMOHSTHE, OCHOBHBIC JIEMEHTHI W MPUHLMIBI KOHCTUTYIIMOHHO-
MPaBOBOIO CTaTyca JIMYHOCTH,

— MPOBECTH aHAJIM3 OCHOBHBIX TPaB, CBOOOI M 00s3aHHOCTEH IpakaaH 1o 3a-
koHonarensctBy KHP u PO;

— BBISIBUTH CYIIECTBYIOIIUE MPOOIEMbI peaanu3aliui KOHCTUTYIIHOHHBIX MPaB U
cB00O1 uenoBeka u rpaxxaanuna B KHP u PO.

OOBeKTOM HCCIeAOBaHUS SIBISETCS COBOKYITHOCTh OOIIECTBEHHBIX OTHOIIE-
HUH, CBA3aHHBIX C peau3aireil KOHCTUTYIIUOHHBIX MTpaB, CBOOO]I, 00sS3aHHOCTEH.

[IpenmeToM ucciaeoBaHUs SBISETCS YCTAHOBJICHHE 3aKOHOMEPHOCTEH U 0CO-
OeHHOCTEN pa3BUTHSI KOHCTUTYIIMOHHO-TIPABOBOIO CTATyCa JIMYHOCTH.

MeTo1010rHYECKYI0 OCHOBY MCCJIEIOBAaHUSI COCTABUIIA CUCTEMHBIN, CTPYKTYP-

HO-(YHKIIMOHAJIbHBIM, HCTOPUKO-IOPUJIMYECKUM METOJbl, METO]] CpPaBHUTEIHHO-



IIPaBOBOT'0 aHAJIN3A.

Teopetnueckast 0aza ucciegoBaHus. MHOTOaCeKTHBIN XapaKTep MOCTaBJICH-
HOU mpoOsieMbl TOTpeOoBasl 0OpalleHusl, TOMUMO HayKH KOHCTUTYIIMOHHOTO TMpaBa,
K pabotam B obnacTtu ¢uiocodun mpasa, o0meld Teopun rocyaapcTsa M mpasa, Mc-
TOPUM TOCYIAPCTBA U MIpaBa 3apyOeKHBIX CTPaH, MOJIUTOJIOTHH, COIIMOJIOTUH, K PSITY
OTpaCJEBBIX IOPUIUUYECKUX HAYK.

HopmatuBayto 6a3y uccinenoBanusi coctaBisitoT Koncturynumun PO u Kuraii-
ckoit HapopaHoii PecriyObivku v onpeneieHHOE MMU KOHCTUTYLIMOHHOE 3aKOHOj1a-
TEJILCTBO KaK MPEAIICCTBYIONINX, & TAKKE HOPMATUBHBIC TIPABOBBIE aKThl PA3TUYHBIX
oTpaciieil mpaBa, KOHKPETU3UPYIOIINE KOHCTUTYIIMOHHBIE YCTAHOBJICHHS B MPaBO-

HpHMCHHTeHBHOﬁ IIPAaKTHUKC I10 00eCIICYCHHIO IIpaB U CBO6OI[ rpaxiaaH.



1 TEOPETUYECKHME OCHOBBI KOHCTUTYHMOHHO-IIPABOBOI'O
CTATYCA JIMYHOCTHU

1.1 IloHsiTe U OCHOBHBIE 3JIEMEHThI KOHCTUTYIIMHOHHO-TIPABOBOI0 CTaTyCca
JIHYHOCTH

B Koncrturynuu Poccuiickorn @enepanvii UCHOJB3YIOTCA MPEUMYILIECTBEHHO
JIBa TEPMHUHA: «YEJIOBEK» U «TpakaaHuH». UeaoBek — 3TO )KHBOE CYIIECTBO, 00J1a1a-
IOI[ee TAPOM MBIIIUICHHS U PEUH, CTIOCOOHOCTHIO CO3/1aBaTh OPYAMS H MOJIH30BATHCS
YIMH B TIPOIIECCE OOIIECTBEHHOIO TpyAal,

['paxxmanvH — M0, HAXOAIIEECS C TOCYAAPCTBOM B YCTOWYMBOW MPABOBOU
CBSA3M, COJEPKAHUEM KOTOPOH SBIAIOTCS UX B3aMMHEIE IIPaBa U 00A3aHHOCTH?,

Bwmecte ¢ tem, B cT. 64 Konctutynuu Poccuiickoin @eaepaniny UMEeTcs yKas3a-
HHE HA TO, YTO IMOJIOKEHHUS IJIaBbl 2 COCTABISIOT OCHOBBI MPABOBOTO CTaTyCca JIMYHO-
ctu B Poccuiickoii ®enepanun’,

Takum 00pa3oM, OCHOBBI ITPABOBOIO TOJIOKEHHUS YEJIOBEKA U IPakJaHWHA 00b-
EOUHSIOTCS €AUHBIM TEPMHHOM «OCHOBBI MPABOBOIO MOJIOKECHUS JMYHOCTH». IDTO
OOBSICHSCTCS TEM, YTO JIMYHOCTh — KaTerOpHs JTYXOBHAs, 3TO YEIOBEK, 00JI1a a0
OTPE/ICICHHBIMU COIUAJIbHBIMA Ka4eCTBaMH, OOPa30BaBIIMMUCS B MPOILIECCE €ro
B3aUMOJICHUCTBUSA C JIPYTUMH WUHIMBUIAMH. JINMUHOCTBIO HE POXKAAIOTCSA, €H0 CTAHO-
BATCS. JIMUHOCTH 00J1a/1aeT ONpPEIeIICHHON aBTOHOMHEH, CaMOCTOSITEIIbHOCTBIO U Ca-
MOOTIPEACIICHUEM, HEOOXOIUMBIMU J1J11 (POPMUPOBAHUS U MPOSBJICHUS TBOPUYECKOTO
MOTEHIIMAJa YeaoBeka. Mcxoas u3 Toro, 4to «B MpaBe KXKIbIA YEJIOBEK IMPU3HACTCS
IOPUJIMYECKON JTUYHOCTBIO MM CYOBEKTOM ITpaBay, IojlaraéM BO3MOXKHBIM CUHTATh
ATOT TEPMHUH 000OIIAOIINM JIJISI KATETOPUM «UETTOBEK» U «TPaKIaHUH.

B Hayke KOHCTUTYLHOHHOTO IIpaBa MPUMEHHUTEIBHO K XapaKTEPUCTUKE MPABO-

BOT'O CTAaTyCa JUYHOCTHU HUCIIOJIB3YIOTCA CIIC U TAKHC IIPABOBLIC KATCIOpPHUH, KaK «CTa-

! Tonkossrit cnoBaps Oxerosa C.M. [Dnexrponnsiii pecype]. URL : https://gufo.me/dict/ozhegov (nora obpamenns :
12.11.2017).

2 Aaxpsn C. A. KOHCTUTYIMOHHBIHN JIEKCHKOH: ['0CY1apCTBEHHO-TIPAaBOBOIT TEPMUHOJIOTHYECKUH crioBaph. M. : FOc-
tunmHdpopM, 2015. C. 24.

3 Koncrurynus Poccuiickoit denepanuu: MpuHATa Ha BCEHAPOAHOM rosocoBanuu 12.12.1993 r. (¢ yueToM monpasok,
BHECEHHBIX 3akoHamMu Poccuiickoit denepaunu o nonpaskax k Koncruryuuu Poccuiickoit ®enepanuu ot 30.12.2008 r.
Ne 6-@K3, ot 30 nexadpst 2008 r. Ne 7-OK3, ot 05.02.2014 Ne 2-PK3) // Cobpanue 3akoHonarenscTBa Poccuiickon
Oenepanun. 2014. Ne 15. Ct. 1691.



TyC» U «COCTOsIHHUE». HEKOTOphIE aBTOPBI CUMTAKOT, YTO «CTATYyC» €CTh YaCThb, SIAPO
IIPABOBOTO IMOJOXKEHUS IMYHOCTHU. [IoHATHEM «CTAaTyC» OXBATHIBAKOTCS JIUIIb OCHOB-
HbIE TTpaBa, CBOOOAbI U 00S3aHHOCTH YEJIOBEKA U TPAKJAHUHA, MMOJTHOTA peau3aliu
MPEIONPENSIIAETCA TPAXKIAHCTBOM UHAMBHUAA, @ TAKXKE TAPAHTUAMU PEATU3ALNAU €TO
npas, cBoOOA U 00s3aHHOCTEH 4. B CBA3M ¢ 4eM aBTOp IOJAraeT, YTO KATETOPUM
«CTaTyC» U IOJIOKEHHEY CIIEYET TOHUMATh KAK CHHOHUMBI.

CoBokynHocTh HOpM KoHctutynnu Poccuiickoit @eaepaliuu U pa3BUBAIOIINX
UX JAPYTUX HOPM KOHCTUTYIIMOHHOIO TpaBa B cpepe B3aMMOOTHOIICHUN JIMYHOCTH,
o0l11IecCTBa ¥ TOCYIapCTBa MOKHO MOAPA3AEIUTh Ha Psii KOHCTUTYIIMOHHO-TIPABOBBIX
WHCTUTYTOB, SBISIOLIAXCS AJEMEHTAMH, CTPYKTYPHBIMH MOAPA3ICICHUIMU KOHCTH-
TYLIMOHHO-TIPABOBOIO CTaTyca JIMYHOCTU B Poccumiickoit ®enepanmn®. Kaxapii us
ATUX UHCTUTYTOB, Oy y4d COCTAaBHBIM 3JIEMEHTOM KOHCTUTYIIMOHHO-TIPABOBOIO CTa-
TyCa JINYHOCTH, JaeT NPEACTABICHUE JIUIIb O KAKOW-TO OJTHOW CTOPOHE, 4 BCE BMECTE
OHHM COCTaBJISIIOT KOHCTUTYIIMOHHO-TIPABOBOM CTaTyC JTUYHOCTH B OOIIECTBE, TOCY-
JTapCTBE U KOJUICKTHUBE.

[Ipr3HaHHBIM B KMTAWCKOM FOPUIANYECKON JIUTEPATYPE SIBIIAETCS OINPEICIICHUE
KOHCTUTYLIHOHHO-TIPABOBOT'0 CTaTyca JIMYHOCTH KaK OJHOIO M3 BUAOB IPABOBOTO
cTaTyca JIMYHOCTH, MPEICTABISIONETO0 COO0N «COBOKYITHOCTh KOHCTHUTYIIHMOHHBIX
HOPM, KOTOPBIE€ 3aKPEIUIAIOT OCHOBHBIC TPaBa U 00S3aHHOCTH JTUYHOCTU 1O OTHOIIIE-
HUIO K OOIIECTBY M TocyaapcTBY». KOHCTUTYIIMOHHBIE TIpaBa U CBOOOJIbI JTUYHOCTH
SBJISIOTCSI OCHOBHBIMHM M Hau0oJiee BaXHBIMHM IIpaBaMU U CBOOOJaMH, TOTOMY U €€
KOHCTUTYIIMOHHO-TIPABOBOM cTaTtyc Oojiee Ba)K€H, YeM BCE APYrHe€ CTATyChl JIMUHO-
CTH.

B omiimumne oT poCCUMUCKUX MPABOBEIOB KUTANCKUE YUYEHBIC MPU ONPEICIICHUN
KOHCTUTYLIHIOHHO-TIPABOBOTO CTaTyCa JIMYHOCTH OTPAHWUYUBAIOTCS JIWIb TJIABHBIMU
AJIEMEHTaMH €T0 MPABOBOTO CTaTyca JTUYHOCTHU — MpaBaMH, CBOOOTaMH U 00sI3aHHO-

CTAMU. B 0TeueCTBEHHON FOPUANYECKON TEOPHUU TTOHITHUE MPABOBOr0 CTATyCa JIMYHO-

4 Hynuenko JI. A. O NIOHATUM KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca JIMYHOCTH // TI0JUTHKO-NPaBOBBIE TPOOIIEMBI B3a-
MMO/ICHCTBUS BIIACTH, 00IIeCTBa U OM3HECA B YCIOBHUIX YKOHOMHYECKOTO KpH3uca : cOopHUK crareid. Caparos., 2016.
C. 162 - 163.

® Hynnenko, JI. A. ®yHKIMM KOHCTUTYIMOHHBIX TIPAB M CBOOO/] Y€IOBEKA M TPAKIAHMUHA B KOHTEKCTE B3aUMOIEHCTBHS
rpakAaHCKOro o011ecTBa 1 npaBoBoro rocynapersa // 'ocynaperso u paso. 2012. Ne 2. C.13 - 21.
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CTH PACIIMPEHO 3a CYET JIOMOJHHUTEIBHBIX JJIEMEHTOB, XOTS, HaJO MPU3HATh, YTO
€AMHOMN MTO3UIIMA OTHOCUTEIIBHO TTOHATHI U 3JIEMEHTOB MTPABOBOTO CTaTyca TUIHOCTH
TIOKa HeET.

B ropunnueckoi nuteparype cepearHbl XX Beka HamboJee pacrnpoCTpaHCH-
HBIM OBLIO MPEACTABICHUE O KOHCTUTYIIMOHHO-TIPABOBOM CTaTyce JIMYHOCTU KaK O
COBOKYITHOCTH TIpaB, cB0OOI 1 0o0s3aHHOCTEH. [log00HOE MpeacTaBieHue 0 CTPYKTY-
pe KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca MOKHO BCTPETUTh U B COBPEMEHHOW IOPH-
nudeckor nurteparype. Tak, E. A. JlykameBa rpaxkaaHcTBO, OOIIYI0 TIPaBOCIOCO0-
HOCTh CUHTAET MPEANOCHIIKAMH MTPABOBOTO CTAaTyCa, TApaHTHH — KaTeTOPUEH, BBIXO-
JdIel 3a mpenensl MpaBoBoro cratyca®. ABropel yueGHmKa «KOHCTHTYLMOHHOE
npaBo» noj pea. A. . Kazannuka u A. H. KocTiokoBa Takxke mosiararor, 4To coziep-
YKaHWE KOHCTUTYIIMOHHO-TIPABOBOTO CTAaTyCa OXBATHIBACT JIUIIh TAKUE TOJIOKCHHS,
KakK IpaBa, CBOOOJbI M 00SA3aHHOCTH MHAMBHUAA, 3a()UKCUPOBAHHBIC B OCHOBHOM 3a-
KOHE rocyaapcrsa’.

Psim aBTOpOB BBIICISAIOT TPH dJEMEHTA B COACPKAaHUUA OCHOB KOHCTHUTYITHOHHO
— TPaBOBOrO CTaTyca JUYHOCTU: IOPUIUYECKH 3aKpEIJICHHBIC MPUHIUIIBI CTaTyca
JUYHOCTH, TPAXTAHCTBO U OCHOBHBIC TIpaBa, CBOOOIBI M OOS3aHHOCTH YEJIOBEKA U
rpaxanuna & % 10,

ITo maenuto C. A. ABakbsiHa, KOHCTUTYILIMOHHO-TIPABOBOM CTAaTyC JIMYHOCTHU
CKJIAJBIBACTCSI U3 YETHIPEX DJIEMEHTOB: MPUHIIUAIIEI KOHCTUTYIIMOHHO-TIPABOBOTO TI0-
JIO’KeHUsI TMYHOCTH B PD; rpask1aHCTBO; OCHOBHBIE MpaBa, CBOOOIbI U 00SA3aHHOCTH
muyHOCTH B P®; rapanTuy u 3ammura craryca ImaHocTu! |

JI. 1. BoeBoauH BBIZIEISN MATh HMHCTUTYTOB B KOHCTHUTYIIHOHHO-TIPABOBOM T10-
JIO’)KEHUU JIMYHOCTHU: TPAXKIAHCTBO; 00IIas MPaBOCYOBEKTHOCTh; TIpaBa, CBOOOMBI H
00s13aHHOCTH JTMYHOCTH; TIPUHIIMITBI TIPABOBOTO CTaTyca JUYHOCTH; TAPAHTUH PEallb-

HOCTH OCHOBHBIX IIPaB M CBOOOJ] YeJI0BEKA U IPaXkJaHHHA 2,

6 Jlyxamesa E.A. Ipasa uenoseka : yue6uux. M. : Hopma, 2011. C. 91.

" Koncrurynuonnoe npaso. B 2 1. / mox pen. A.W. Kasaunuka. M. : IOpaiit, 2016. T.2. C. 43.

8 Koznosa E.W. Koucrurynuonnoe mnpaso Poccun. M. : Tpocnexkt, 2015. C. 175 — 176.

% Koncrurynuonnoe npaso Poccun : yuebnuk / otB. pen. A.H. Kokoros. M. : Hopma, 2012. C. 142 — 144,

1 Yepenanos B. A. Koncrurynuonnoe npaso Poccuu : yueGuuk s 6axanaspos. M. : IOpucr, 2016. C. 88.

11 Aakbsn C. A. Koncrurymonnoe npaso Poccun : yue6HOe moco6ue : B 2 T. M. : Hopma, 2014. T.1. C. 137 — 139.
12 Boepoaun JI.JI. IOpumuueckuii craryc muunocTn B Poccun : yueGHoe nocobue. M. : Uzn-so MI'Y, 1997. C. 114.
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H. B. Butpyk, paznuyas mOHATHS IIPABOBOrO MOJIOKEHHS U IIPABOBOIO CTaTyca
JUYHOCTHU, CYUTAET CTPYKTYPHBIMHU 3JIEMEHTAMU TPABOBOT'0 CTaTyca JUYHOCTH IPaBa
U CBOOOJBI JIMYHOCTHU, 3aKOHHBIE MHTEPECH! JIMUHOCTH, IOPUANYECKUE O0S3aHHOCTU
JMYHOCTU. CTPYKTYpHBIMHU 3J€MEHTAMU MPABOBOT'O IMOJIOKEHUS JTUYHOCTH, IO MHE-
HUIO YUYEHOTO, SBJIIOTCS TPAXKIAHCTBO U IPABOCYOBEKTHOCTh KaK HEOOXOIUMBIE
yCIIOBUS 00J1aJJaHus IPAaBOBBIM CTATyCOM JIMYHOCTH, a TAaK)K€ MPUHIUIIBI, OIIpeIes-
IOLME CYIIHOCTh U COAEpPKaHUE MPABOBOIO IMOJOKEHUS JUYHOCTH U €r0 CTPYKTYp-
HBIX DJIEMEHTOBY

B cTpykTypy KOHCTUTYHIHOHHO-TIpaBoBoro craryca H. M. Marty30B Bkiro4aer:

— IIPABOBBIE HOPMBI, YCTAHABIMBAIOLIUE JAHHBINA CTATYC;

— MPaBOCYOBEKTHOCTb;

— OCHOBHBIE TIpaBa U 0053aHHOCTH;

— 3aKOHHBIE UHTEPECHI;

— I'PaXk1aHCTBO;

— IOPUANYECKYIO OTBETCTBEHHOCTb;

— IPABOBBIE TPUHLUIIBI;

— IIPaBOOTHOLIEHHUS 00IIEro (CTaTycHOro) Tuma'? .

Crnenyer mpeamnosiaoKWTh, YTO NPEMJIOKEHHAsI CTPYKTypa KOHCTUTYLMOHHO-
IIPaBOBOr'0 CTATyCa JIMYHOCTHU YyTsKeaeHa. [I0CKOIbKY KOHKpETHBIE 3aKOHHBIE UHTE-
pechl He 3akperuieHbl B 164 KoHcTUTynnH, TO BpsAd JIM BO3MOXKHO BKJIKOYEHUE HX B
COJIEp>KaHUE IPaBOBOr'0 CTAaTyca JIMYHOCTH B KAYECTBE CAMOCTOSTEIBHOIO JIEMEHTA.
Heuenecoobpa3Ho BKIIIOYATh B COCTaB KOHCTUTYLIMOHHO-TIPABOBOT'O CTATyCa JIMYHO-
CTH M TPABOOTHOIIECHHMS, IOCKOJBKY UX COJIEP>KaHUEM SIBIISIIOTCS IIpaBa, CBOOOIbI U
00s13aHHOCTH 4eJIOBeKa M TpaxkaaHuHa. [IpaBoBble HOPMBI SBIISIOTCS HE DJIEMEHTOM
MIPaBOBOTr0 CTaTycCa JUYHOCTH, a MPEANOCHIIIKAMHA €r0 BO3HUKHOBEHUS. be3 nmpaBoBbIX
HOPM HEBO3MOKEH M IPaBOBOM cTaTyc AUYHOCTU. FOpuanydeckass OTBETCTBEHHOCTh
SIBIISICTCS PA3HOBHIHOCTBIO O0JIee OOIEro MOHATHS — rapaHTUi MMpaB, cCBOOOA 1 00s-

3aHHOCTEH JJMYHOCTH, KOTOpasda, 110 HalmleMy MHCHUIO, 00s3aTeIIBbHO JOJDKHAa OBITH

13 Burpyk H.B. Usbpannoe : B 4 1. M.: PATI, 2012. T.4. C. 211 - 217.
14 Teopus rocynapctsa u npasa: Kype jekuuii / mox pen. H.U. Martysosa. M. : IOpucts, 2003. C. 41.
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AJIEMEHTOM KOHCTUTYIIMOHHO-IIPABOBOT'O CTaTyCa JIMYHOCTH.

IIo muennto /1. T. KapamaHnyksiHa, CTPYKTypHO KOHCTHUTYLIMOHHO-IIPAaBOBOU
CTaTyC Y€JIOBEKA COCTOUT U3 IIECTH OCHOBHBIX JIEMEHTOB: KOHCTUTYLIMOHHBIE ITpaBa
YEJI0BEKa; IOMHUMO IPaB YeJI0OBEK 00JaaeT CBOOOIaMU, KOTOPbIE PU3HAIOTCS TOCY-
napctBoM B OCHOBHOM 3aKOHE; KOHCTHUTYLMOHHBIE OOSI3aHHOCTH 4YEJIOBEKA, 3aKOH-
HBIE UHTEPECH]; KOHCTUTYLIMOHHBIE TAPAHTUH; FOPUIMIECKAS OTBETCTBEHHOCTD =2,

OTnryaercs OpUTrMHAIBHOCTBIO KOHUENIMS KOHCTUTYLIHOHHO-IIPABOBOTO CTa-
Tyca JINYHOCTH, npeuiokeHHas . H. KoMkoBO#, 10 MHEHUIO KOTOPOW JAaHHOE TIOH -
THE OTPAXAET CHUCTEMY B3aMMOOTHOLICHMM TIOCYyJapcTBa M JIMYHOCTH, KOTOpas
BKJIFOYAET B €05 CIEAYIONINE JIEMEHTBI: IPAaBOBbIE OTHOILLIECHHMS, CBS3aHHBIE C TpaXK-
JAHCTBOM; OOIlIM€ MPUHIIMIIBI IIPABOBOT'0 CTaTyca JIMYHOCTH; OCHOBHBIE IIpaBa U 005-
3aHHOCTH, KOTOPBIE€ COCTABIIIOT BAKHEUIINM WHCTUTYT KOHCTUTYLHMOHHOIO IPaBa;
rapaHTHH IIPaB ¥ CBOOOJ rPaKIaH; OrpaHMYEHHs IIPaB U cBo6os © .

B cBs13u ¢ 4ueM, orpaHMyYeHuUs MpaB U CBOOOJ BBIAEIATH B OTIEIbHYIO IPYIILY
HOPM, COCTABJISIOIIMM CaMOCTOSITEIbHBIN HHCTUTYT KOHCTHUTYLHOHHO-TIPABOBOTO
cTaryca JIMYHOCTH, HelenecooOpa3Ho. CoCTaBHON YacThiO KaXI0ro KOHCTUTYL[MOH-
HOTO TpaBa, CBOOOJIbI SIBJISIETCA MEPEYeHb OIPAaHUYEHUN Kak OOIIEero, TaKk U CIelu-
aJllbHOTO xapaktepa. OrpaHudyeHue oOIIero xapakrepa copMyJIMpOBaHO B 4acTu 3
cratbe 17 Koncruryuun Poccuiickoit denepainuu, cormacHO KOTOPOil «OCyIleCTBIIe-
HUE MpaB U cBOOOJ YEJIOBEKA U IpakIlaHWHA HE JIOJKHO HapyIIaTh MpaBa U CBOOObI
Apyrux iy L.

Takum 00pa3oM, KOHCTUTYLIHOHHO-TIPABOBOW CTaTyC JIMYHOCTU — CJIOXKHas Ka-
TErOpHsi, U3y4eHUE KOTOPOU HEJb351 OTPAHUYMBAThH TOJBKO OCHOBHBIMM JJIe— MEHTA-
MU, HO UCCJIEIOBATh TAK)XE U €r0 JOMOJHUTEIbHBIEC 3JIEMEHTHI (IPak1IaHCTBO, ITPaBoO-
CyOBEKTHOCTb, IPUHIIUIIBI U TAPAHTUN).

C APCBHOCTHU HpaBOBOﬁ CTAaTyC JIMYHOCTH 3aBUCCII OT HAJIM4YKA Y HCTO I'paixK-

15 Kapamanyxsu JI. T. ITpasa uenoseka B Poccuu: UCTOpMS, TEOpHs M MPAKTHKa : yueOHoe nocobue. Omck : OMckas
ropunudeckas akagemus, 2015. C. 55 - 65.

16 Komkosa I'. H. Koncturynuonnoe npaso Poccuiickoit ®enepaunu : yueOuuk. M. : IOpaiir, 2011. C. 72.

" Koncrurynus Poccuiickoit Menepanyuu: NpuHATa HA BCEHAPOAHOM rosocoBannu 12.12.1993 r. (¢ y4eToM monpasok,
BHECEHHBIX 3akoHamMu Poccuiickoit denepaunu o nompaskax k Koncrurynuu Poccuiickoit denepanuu ot 30.12.2008 r.
Ne 6-®DK3, ot 30 mexabps 2008 r. Ne 7-0OK3, ot 05.02.2014 Ne 2-®K3) // Cobpanue 3akoHOnaTeabpcTBa Poccuiickoit
Oenepanun. 2014. Ne 15. Ct. 1691.
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naHcTBa. Bece HMBUIM30BaHHBIE TOCYIapCTBa MPU3HAIOT MpaBa U CBOOOBI 32 BCEMU
uauBuAaMu. OHaKo 00bEM TaKuX MpaB, CBOOO] CTABUT B 3aBUCUMOCTH OT HAJTHYHUS
y JIMIIa TPakJaHCTBA JaHHOTro rocyaapcTsa. [loaHbIM 00beMOM IpaB, cBOOOA U 005~
3aHHOCTEH, 3aKpEeIJICHHBIX HOPMaMHM KOHCTUTYLHMOHHOTO MpaBa, 00JaJdar0T TOJBKO
rpaxnane Poccun.

JlpyT¥M 3JIEMEHTOM KOHCTUTYLIHOHHO-IIPABOBOI'O CTaTyCa JINYHOCTHU SIBISETCS
paBOCyOBEKTHOCTH, KOTOpPasi BKJIIOYAET MPABOCIIOCOOHOCTH, €ECIIOCOOHOCTh U Je-
JUKTOCTIOCOOHOCTb.

[IpaBocIOCOOHOCTH O3HAYAET CIIOCOOHOCTHh MMETH IMpaBa W HECTU OOsA3aHHO-
CTH, OPTaHUYECKHU BBITEKACT U3 TpaxkaancTBa. OHa BOSHHUKAET C POXKICHHS YEeIOBEKa
U IpeKpaiaeTcs ¢ ero cMepthio. [IpaBocrocoOHOCTh fenaer Gosiee onpeneaeHHbIM
MECTO JIMIIa B OOIIECTBE W TOCYAApPCTBE.

JleecriocoOOHOCTh JIMYHOCTH 03HAYAET CIIOCOOHOCTh CBOMMM JIEHCTBUSIMU pea-
JU30BBIBATH CBOU IpaBa U 00sa3aHHOCTH. OHAa BO3HUKAET B MOJIHOM o0beme ¢ 18 jer,
a TaKk)Ke B OTMPEJECIICHHBIX 3aKOHOM ciydasx. Hampumep, 0osie3Hb, TOTEPs] KOPMHIIb-
11a 1al0T [IPaBoO Ha COLMajIbHOE 00ecreYeHne He3aBUCUMO OT BO3pacTa.

JlenuKTOCIOCOOHOCTh €CTh CIMOCOOHOCTH JIMIAa HECTH FOPUIUYECKYIO OTBET-
CTBEHHOCTb 3a COBEpILIEHHbIE MpaBoHapyuieHus. [lonHas rpaxaqaHcKO-IpaBoBasi OT-
BETCTBEHHOCTb HacTymaer ¢ 18 ner. MckitoueHne u3 3Toro npaBuiia COCTaBISIOT JIH-
11a, BCTYNUBIIME B Opak 1O COBEPIICHHOJETHS. AIMUHUCTPAaTUBHAs OTBETCTBEH-
HOCTb HacTymaer ¢ 16 jer, yrojioBHas o BCEM BUIaM IMpECTyIUIeHUH — ¢ 16 Jiet, a 1o
OTIIEJBHBIM BUAAM MpecTyryieHud — ¢ 14 net (yOuiicTBa, pa30oil, rpabex, Kpaxa u
T.J.)

Cpenu nepeyuciIeHHbIX JIEMEHTOB, COCTABIIAIOMIUX UHCTUTYT KOHCTUTYLMOH-
HO-TIPaBOBOTO CTaTyca JUYHOCTH, BAYKHOE MECTO 3aHUMAIOT MIPUHIIUIBI KOHCTUTYIIH-
OHHO-TIPABOBOT'0 CTaTyca JUYHOCTH. VIMEHHO OHM TNpeAoINpeneisioT COJep:KaHue
BCEX OCTaJIbHBIX IEMEHTOB KOHCTUTYLIMOHHO-TIPABOBOIO craryca JuyHocTu. K umc-
Jy TPUHIUIOB CIIEyeT OTHECTHU: HEOTUYKIaeMOCTh MpaB M CBOOOJ JIMYHOCTH; pa-
BEHCTBO IIpaB U PaBEHCTBO O0S3aHHOCTEW MHIMBUJIOB; HETIOCPEICTBEHHOE IEUCTBUE

IpaB U CBO60)I YCJIOBCKA U I'pa’kJaHWHA, COYCTAHNC YaCTHBIX U HY6HI/I‘IHBIX HHTCpC-
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COB; TAPAHTUPOBAHHOCTE IIPAB, CBOOO ¥ 00A3aHHOCTEH TMIHOCTUE |

SIApOM KOHCTHTYLMOHHO-TIPABOBOIO CTaTyca JMYHOCTH B Poccuu sBIAIOTCA
KOHCTUTYIIMOHHBIE TIpaBa, CBOOOJBI U 00sS3aHHOCTH. VIMEHHO OHM XapaKTepU3YIOT
HAaMOOJBIINHA 00BEM OTHOLIEHHMI, BOSHUKAIOUX MEX/y JUYHOCTHIO, OOIIECTBOM U
POCCHICKMM TOCYJapCTBOM B Pa3IMUHBIX cepax OOIIECTBEHHON M TocyIapCTBEH-
HO# Ku3HI .

PealbHOCTh KOHCTUTYLIMOHHO-IPABOBOIO CTATyca JMYHOCTH B OOIIECTBE U
rocy/apcTBe Kak B LIEJOM, TAK M BUJIE €r0 OTAEIBbHBIX 2JIEMEHTOB 00eCIIeYnBaeTCs
rapanTusMu. 1oy rapaHTHUSMH NIPUHATO MOHMMATh YCJIOBHUS, CpeJCTBa, obecre-
ypBaronue GaKTHUECKYIO PEATN3aAHIO U BCECTOPOHHIOI OXPaHy IpaB M cBOOO] de-
JIOBEKAa M TPaKJaHUHA. YCIOBHSA — 9TO MOJMTHKO-IIPABOBOM PEXkUM, OOCTaHOBKA B
KOTOPOH OCYIIECTBIIAIOTCS KOHCTUTYLIMOHHBIE 1IPaBa, CBOOOJbI, UCHONHAIOTCA 005-
3anHOoCcTH. CpesicTBa (CIIOCOOB ¥ METO/bI) — 3TO MIPABOBOIl MEXAHM3M, IIPU TTOMOILH
KOTOPOT'0 JIMYHOCTh MJIM TOCYIAPCTBEHHBIN OpraH 00ecreYnBaeT peaau3aluio TOro
WM MHOTO KOHCTHTYLOHHOIO MPaBa MO0 €ro 3alljuTy M BOCTaHOBJeHUe. Takumu
CpelCTBaMU SBISIIOTCS, HAlpuMep, oOpalieHHe B Cy[, ’Kanoba, NpeicTaBlIeHUe
IPOKypopa.

OCHOBHOI1 CMBICJI ¥ Ha3HaYE€HHE FAPAHTHUI 3aKII0YaeTCs B TOM, YTOOBI HE JI0-
MyCKaTh NPENATCTBHIA I OCYIIECTBIEHHs NpaB, cBOOO M 00S3aHHOCTEH U yCTpa-
HATH 9TU NPEMSATCTBUSA B CIy4ae UX BOSHUKHOBEHHUS.

1.2 TIpMHIMIIBI KOHCTUTYIIMOHHO-NIPABOBOI0 CTATYCA JUYHOCTH

Onpezensiomas poilb B XapaKTePUCTHKE IIPABOBOIO CTAaTyca dYelloBeKa U
rpakJaHMHA TPUHAMIEKUT NPUHIUIAM, HA OCHOBE KOTOPHIX CKJIAJbIBAIOTCA OTHO-
IIEHHs] MEXKTY TOCY1APCTBOM U JTMYHOCTHIO.

[Tof NpUHIMIAMU MPABOBOrO CTAaTyca MOHMMAIOTCS IPU3HABAaEMbIE TIo-
Cy IapCTBOM M 3aKpeIlIieMble B €ro KOHCTUTYLMH PyKOBOJSAIIME IIPABOBHIC HIECH,
HAuaga, YCTAHOBKHM, HMCXOAS M3 KOTOPHIX OCYILECTBIISIOTCA PEryJHMpPOBAaHUE MU

IMOJIb30BaHWC IIpaBaMHU H CBO60)18.MH , BBIITOJIHCHUC 00s3aHHOCTENl YeloBEKa H

18 Haponoenactue u npasa venoseka. Marepuanbst [V MekayHapoHO# Hay4HO- NpaKTHUeCKOH KoH(pepeHimu 19-22
okts10ps 2011 r./ nox pen. U.B. Burpyka, M.A Hynauenko. M. : FOpaiit, 2012. C. 218 - 225.

¥ Hynuenko JI. A. JIMYHOCTh B KOOpJMHATAX B3aUMOJIEHCTBHS TPAXKIAHCKOrO 00IIecTBa U rocyaapersa // Tocymap-
cTBO U mpao. 2015. Ne 4. C. 13 — 21.
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TpaKIaHUHA.

[TpuHIUTIBI TTPABOBOTO CTAaTyCa OTPAKAlOT KOPECHHBIE OTHOIICHHS B CHUCTEME
CBsI3€H JIMYHOCTh — OOIIECTBO — rocyaapcTBO. [IpMHIMIIBI MPaBOBOrO MOJIOKEHUS
JUYHOCTH — SIBJICHWE MICOJOTHYECKOTO W MPABOBOTO XapakTepa. Kak wmaeomoruue-
CKHE€ Hayaljla OHU CKJIaJIbIBAIOTCS B CO3HAHWU JIIOJICH, BOIUJIOMIAIOTCS B UX BOJIE TMOJ
BO3JICCTBUEM COBOKYITHOCTH OOIIIECTBEHHBIX OTHOILIECHUMU. [IpuHIIMITaMu TpaBOBOTO
craryca B Poccniickon @enepanuy CUUTAOTCSA T€ PYKOBOASAIIUE UIEH, KOTOPBIE I10-
JYyYUIM TIPU3HAHHME CO CTOPOHBI O00IIecTBa W TOCYAapCTBa M CBOE BBICHIEE
ropuanueckoe pomtonenue B Koncruryuu Poccun?.

K o6mum mpuHIMIaM mpaBoOBOTO CTaTyca JUYHOCTH B HACTOSIIEE BPEMS OT-
HOCSITCS:

1) BceoOIHOCTh U HeoTuy)KaaeMocTh (cT. 17 Koncturyuu PO);

2) HenocpeacTBeHHoe aeictpue (cT. 18);

3) rapaHTUPOBAHHOCTb, 3AUTUIIICHHOCTh TOCYJaPCTBOM (CT. 2);

4) pasenctso (cT. 19)%,

B Koncturynuun KHP 1982 r. BbIaensroTcs clieayroliie MpUHINIbBL, Ha 0a3e
KOTOPBIX 00pa3yeTcsi KOHCTUTYITHOHHO-TIPABOBOM CTATyC JTUIHOCTH:

1) mpuHIIKI paBEHCTBA BCEX MEPe]T 3aKOHOM;

2) IPUHIUIT YBAXKEHUS JOCTOMHCTBA JINYHOCTH;

3) IPUHIMT YBa)XKCHHSI M 3AIIMTHI TIPAB YEJIOBEKa,

4) IPUHITKIT 3aMpeTa 370yMOTPEOICHHUS MpaBaMK U CBOOOIaMH.

ConeprxkaHue TaHHBIX MMPUHITUIIOB 3aKI0YaeTCs B claeAyromeM. BeceoOmHocTh
Y HEOTYYKJAEMOCTh BIIEPBBIE B POCCHMCKON MCTOPHUM 3aKpeIuieHbl B KoHCTUTYIMHN
P®. dynnamMeHTanbHbIE MIpaBa JUYHOCTH, UMESI BHETOCYJIAPCTBEHHOE MPOUCXOXKIIE-
HUE, UCXOAAT U3 ecrtecTBeHHoro mpaBa . Kak mwmmer E. A. JlykameBa, «uaes
€CTECTBEHHBIX TPUPOXKICHHBIX TpaB YeJOBEKAa MpH3BaHA Obla MOCTABUTH 3aCJIOH

BCCBJIACTHUIO I'OCYyAapCTBa, IPCIATCTBYIOIICTO PA3BUTHUIO CBO6OI[BI, HHIWBUyaJIU3Ma

2 TIpyauukosa T. A. KOHCTHTYIIMOHHO-TIPABOBOM CTATYC JIMYHOCTH M €10 OCHOBHBIE MPUHIMIEI // T0Cy1apcTBO 1 npa-
B0. 2014. Ne 4. C. 28 - 30.

2L Koncrurynus Poccuiickoit Meepanyuu: NpuHATa Ha BCEHAPOAHOM royocoBannu 12.12.1993 r. (¢ y4eToM monpasok,
BHECEHHBIX 3akoHamMu Poccuiickoit denepaunn o nonpaskax k Koncruryuuu Poccuiickoit @enepanuu ot 30.12.2008 r.
Ne 6-@K3, ot 30.12.2008 r. Ne 7-DK3, ot 05.02.2014 Ne 2-OK3) // Cobpanue 3akoHonatenbcTBa Poccuiickoii denepa-
muu. 2014. Ne 15. Ct. 1691.
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¥ aBTOHOMHMU JINYHOCTH, M 3aJI05KUIIA OCHOBBI IIPABOBOTO FOCYAapCTBa»?2,

['ocymapcTBOo MOkeT 1100 yBa)kaTh M FapaHTHPOBATh IIpaBa 4eJIOBEKa, JINOO
HapylaTh U MOAABIIITh, HO OTHATh y 4YEJIOBEKA IPUHAIICKAIINE EMY OT POXKICHHUS
OCHOBOIIOJIATalOIE IIpaBa OHO HE MOXKeET. EcTecTBeHHBIE IIpaBa CYIIECTBYIOT
HE3aBUCHMO OT T'OCYIapCTBEHHOI'O MMPU3HAHUS, OTpaXkas CTAOMIIBHOCTh CYIIIHOCTHBIX
IIPU3HAKOB YEJI0BEYECKOTO POJA.

BceoOmHocTh paB MOXHO PacCMOTPETh KaK UX 00JalaHue YeJIOBEKOM C MO-
MEHTa €r0 POXKACHUSI HE3aBUCUMO OT TOTI'O, 3allUCAHbl OHU B KOHCTUTYIIMU WIA HET.
HeoTuyxnaemMocTh 03Ha4aeT, 4to, OyAy4yu ONpPEAeSICHHBIMU CaMOW MPUPOJI0I Yello-
BEKa, 3TU MIPaBa HE 3aBUCAT OT (DOPMBI MOJTUTHYECKOTO YCTPOMCTBA U TOCYIaPCTBO HE
BIIPABE U3bSTh UX Yy YeloBeKa. HeoTuyk1aeMocTh — 3TO TaKO€ COCTOSIHUE OCHOBHOTO
IIpaBa YeJIOBEKA, KOTOPOE XapaKTEPU3yEeTCs HEHAPYIIMMO CTbIO €r0 CYLIHOCTH H
aOCOJIIOTHOTO 3HAYEHUS JIMYHOCTH, TapaHTUPOBAHHOCTh IMPOIECCOB pealn3aluu
IIpaBa U IPaBOBOM 3alIUTHI YE0BEKa®,

[IpuHUMIT HEMOCPENCTBEHHOTO AEHCTBUA MpaB W cBoOOa . IIpaBa u cBOOOABI
4eJIOBeKa M TpaKIaHWHA SIBIIIFOTCS HEMOCPEJICTBEHHO JEHCTBYIOIIMMH, T.€. He-
32 BUCUMO OT CYUIECTBOBAaHHS 3aKOHOJATEIbHBIX AKTOB, KOHKPETH3UPYIOIIHUX 3TH
npaBa, OpraHbl, MPEJCTABISIONINE BCE TPU BETBU BJIACTH, 00S3aHBI UX COOJIOAATH.
Kak ckazano B cT. 18, ocHOBHBIE ITpaBa U CBOOO/bI YEJIOBEKA «OMPEAEIAIOT CMBICI,
COJIEp’KaHHWE U NMPHUMEHEHUE 3aKOHOB, IEATEIBHOCTh 3aKOHONATEIIBHOW W HWCIIOJIHU-
TEJNLHOM BIIACTH, MECTHOTO CAMOYIIPABJIEHUS M 00ECIEUMBAIOTC MPABOCYIHEM» >4,
Byayun 1opuaudecKuM BBIPAXKEHHEM BO3MOXKHOCTHM BbIOOpa Mepbl MOBEICHHS
YEJI0BEKa, IPABOBbIE HOPMbI, 3aKPEIUISIIOLIME TIpaBa U CBOOObI, IPEACTABICHBI KaK B
Konctutynuu P®, tak u B nercTBYyIOMEM 3aKkoHOAaTenbCTBe. [Ipn 3TOM nelcTByroT
HE caMU IpaBa U CBOOOJbI, a JaHHbIE HOPMbl. KOHCTUTYIIMOHHbBIE HOPMBbI, TapaHTH-

pyIoIIre mpaBa U CBOOOBI YeIOBEeKa, HEOMHOPOAHBI. CyIIecTBYIOT TpaBa U CBOOO-

22 Jlykamesa E.A. IIpaBa uenoseka : yue6uuk. M. : Hopwma, 2011. C. 22.

2 Tacanos K. K. Cozeprkanue NpUHIMITA HEOTYYXIaEMOCTH OCHOBHBIX MpaB vesioBeka // ocynapcTso u npago. 2012.
Ne 3.C. 134 -137.

24 Koncrurynus Poccniickoii ®eiepaluy : NPUHATA HA BCEHAPOIHOM rojyiocoBanuu 12.12.1993 r. (¢ ydeTOM NONpaBok,
BHECEHHBIX 3akoHamMu Poccuiickoit denepaunu o nonpaskax k Koncruryuuu Poccuiickoit ®enepanuu ot 30.12.2008 r.
Ne 6-@K3, ot 30.12.2008 r. Ne 7-DK3, ot 05.02.2014 Ne 2-OK3) // Cobpanue 3akoHonatenbcTBa Poccuiickoii denepa-
muu. 2014. Ne 15. Ct. 1691.
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Ibl, HE TpeOyromme, Kak TNPaBWIO, JOMOJHUTEIBHOW  3aKOHOMATEILHOMN
perjiaMeHTaluu: CBOOOIa MBICIIA, TBOPUYECTBA, TIPABO HA JOCTYH K KYJIbTYpPHBIM IICH-
HOCTsIM. TeM He MeHee NMPUHIIMI HEMOCPEICTBEHHOIO JESUCTBUS TIPpaB U CBOOOJ HE
WCKITI0YAeT TOTO, YTO HEKOTOPHIC U3 HHUX JUIsI CBOEH OeCIpersITCTBEHHOW (P (heKTHB-
HOHM peanu3aliyd HYXJAlTCSd B KOHKPETH3allUM TEKYIIUM 3aKOHOM, B pa3paboTke
MpaBUWI U TPOLIETYP, YIIOPSIOUMBAIOIINX UX ocyllecTBieHue. Tak, cr. 28 KoHctury-
muu P®, mpoBo3riamaromas cBOOOIY COBECTH, JOJDKHA TOJKOBATHCS B COOTBET-
ctBun ¢ denepanbHpiM 3akoHOM OT 26.09.1997 r. Ne 125-D3 «O cB0OOIC COBECTH U
0 PEIUTUO3HBIX 00BEINHEHUAX» 2,

Kak ormeuaetr b. C. D303eeB, NPUHIIUI HEMTOCPEICTBEHHOTO JEUCTBUS KOHCTHU-
TYIIMOHHBIX MPAaB M CBOOOJ COJIEPKHUT B ceOE MporpaMMmy pPa3BUTHS POCCHMCKOIO
3aKOHOJIATEIhCTBA. B OTHOIICHNH TPaXTAHCKUX M TIOJUTHYCCKUX IIPaB CYIIECTBYET
«CBOEOOpa3Has y31a sl 3aKOHOAATEeNs», TTOCKOIBKY 3TH IpaBa ONpeaeisatoT chepy
WHUBUAYaJIbHOW aBTOHOMHUH U TTOJUTHYCCKOW aKTUBHOCTH. UTO KacaeTcsi colralib-
HBIX, SKOHOMUYECKHX W KYJbTYPHBIX TMPaB, TO B HUX COACPKUTCS OOITUPHAS COITHU-
anpHas IporpaMma, peajiu3dyeMas pa3IMYHbIMUA CIIOCO0aMU — TIPHHSATHEM aKTOB 3a-
KOHO/ATENIbCTBA WJIM MEpaMH 0 00eCTICUSHHUIO MPaB U CBOOO TpaXkaaH, OCYIIECTB-
nsembiMu [IpaButenscrsom PO

[TpyHIMI HEMOCPECTBEHHOTO JACHCTBHS MPaB M CBOOOI YEJIOBEKAa M TpaK/a-
HUHA 03HAYaeT, YTO 3TH MpaBa U CBOOOIBI peaJbHO MPHHAMISKAT €My HE3aBUCUMO
OT TOTO, KOHKPETH3UPOBAaHBl OHHM B TEKYIIEM 3aKOHOJATEIHCTBE WM HET, U OH
MOJKET 3aIUIIATh WX BCEMH CIOCOOaMHU, HE 3ampelieHHBIMHU 3aKOHOM. [ TaBHOM ra-
paHTHEH 3alTUTHI IPaB U CBOOOT YeJIOBEKa B 0OIIECTBE ocTaeTcs nmpaBocyaune. Cyn u
WHBIC OpraHbl MPU PEHICHUH TEeX WM WHBIX JeJ MOTYT MPSMO CChUIAThCS Ha
KOHKPETHYIO KOHCTUTYITHOHHYIO HOPMY.

[IpakTrka NEATeTbHOCTH POCCHICKUX CYIOB YTBEPXKIACT HEMOCPEICTBEHHOE
nericteue HopMm Koncturyniun PO, 0coOEHHO B OTHOIIIEHUU TEX, KOTOPBIE 3aKPeTLIsi-

10T MpaBa U cBoOOABI uenoBeka. B nmocranosnenuu Ilnenyma BepxoBaoro Cyna PO

% MepepanbHblii 3aK0H 0T 26.09.1997 1. 125-®3 (B pex. ot 06.07.2016 1. Ne 374-®3) «O cBOGO/IE COBECTH U O PENUTH-
03HBIX 00beHeHHAX» // CobpaHue 3akoHoxaTenbcTBa Poceuniickoit @eneparun. 1997. Ne 39. Cr. 4465.

% D63ees b. C. Uenosek, Hapo1, TOCYIapCTBO B KOHCTHTYIIMOHHOM cTpoe Poccuiickoii Menepamuu : MoHorpadus. M.
: IIpocnekt, 2013. C. 165.
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oT 31.10.1995 r. Ne 8 «O HEKOTOPBIX BOIPOCaX NPUMEHEHUS cyJaMu KoHCTUTyLHH
Poccuiickon ®depepanuu mpyu OCYLIECTBICHUM IIPABOCYIHS» CKa3aHO, 4YTO CYI,
paspelas ieyo, npuMeHseT HenocpeactseHHo Koncturynuto PO, B yvactHOCTH:

a) Korjua 3akperuieHHble HOpMOW KOHCTUTYLIMM MOJIOKEHHS, UCXOAS M3 €€
CMBICIIa, HE TPEOYIOT IOMOJHUTEIBLHON periaMeHTalli U HE COJIep KaT yKa3aHusl Ha
BO3MOXKHOCTh €€ TMPUMEHEHHUs IMpU YCJIOBHM NPHUHATUS (eaepaabHOro 3aKoHa,
peryIupyromero npasa, cB00OOAbI, 005S3aHHOCTH YEJIOBEKA U TpakJaHUHA U JIPYTHE
MOJIOKEHHS;

0) Koraa cyJ IpHUIET K BBIBOAY, 4TO (helepanbHbIid 3aKOH, I€WCTBOBABIINI Ha
tepputopun P® no BcTymienus B cuity KOHCTUTYIMM, IPOTUBOPEYUT €H;

B) KOrja CyJ NPUIET K YOeXJIeHHUIo, 4To (efepaabHblil 3aKOH, IPUHATHIN MO-
cie BCTyIUleHHs B cuily KoHCTUTynmMH, HaxXxOAUTCA B NPOTHBOPEUYUH C COOT-
BETCTBYIOLMMH MOJIOKEHUAMU KOHCTUTY1LINH;

I') KOIJ/Ia 3aKOH JIM0O MHOW HOPMATHBHBIM MPABOBOM aKT, MPUHSATHIA CYOBEK-
ToM P® no npeameram coBmecTHOTO BeaeHus: Poccuiickoit denepanuu U cyObEKTOB
P®, npotuBopeunt Koncruryiuu, a deaepaibHblil 3aKOH, KOTOPBIM TOHKEH peryiiu-
POBaTh PACCMATPUBAEMBIE CYIOM ITPABOOTHOILEHHS, OTCYTCTBYET?',

B cnyuae comuenuii o noBojay coorBeTcTBUs KoHcturyiuu PO kakoro-nmu6o
HOPMATUBHOTO aKTa, B TOM YMCJIE KaCaloUIerocs npaB U CBOOOJ YeloBeKa U rpaxkia-
HUHA, CyJ oOpamnaeTcsi ¢ 3alIpocoM O KOHCTHUTYLMOHHOCTH JIaHHOTO akTa B KoHCTH-
TyronHbld Cyn PO Ha mo00# cTaguu paccMOTpEHUS JIena.

[Tpunuun paBeHcTBa nmpaB U cBoOoA. [IpuHLMN paBHONIPaBUs IPUCYTCTBYET BO
BCEX Kiaccu(UKausiX CUCTEMbl MNPUHILMIOB MNMpaB U cB0OOA. OH BbIpaxkaeT
CYIIHOCTh IPABOBOT'0O CTATYCA, €r0 COUMUAIBHOE HA3HAYEHUE, TIO3TOMY CPEIU APYTUX
MPUHIIMIIOB MPABOBOr0 CTATyCa JIMYHOCTH PABHOIPABUE BBIJEISIETCS 0COO0M POJIBIO.

[IpuHumn paBeHCTBa Bcex mepen 3akoHOM 3akperuieH Koncturyumen KHP
1982 r.: «Bce rpaxnane Kuraiickoit Haponnoit PecryOnvku paBHBI iepe 3aKOHOM

(m. 2 cr. 33), «Bce nHanmonansHocTy B Kuraiickoit Haponnoit PecriyOnuke paBHO-

ZMlocranosnenue [nenyma BepxosHoro Cymaa P® ot 31 oktsa6ps 1995 r. Ne 8 «O HEKOTOPBIX BOMPOCax MPUMEHEHUS
cynamu Koncrurynuu Poccuiickoit deaepanuy npyu oCylIeCTBICHUN MpaBocyausi». JlocTyn U3 cHpas.-IpaBOBOM cu-
cteMsl «[apaHT».
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npaBHb» (1. 1 cT. 4) u «Kenmuasr B Kuraiickoit HapoaHoit Peciy6mke moib3yroT-
Csl paBHBIMH C MyX4MHaMH npaBamu« (1. 1 ct. 48).

ITpunnun pasenctsa B Koncturynuu P® 3akperuieH B cratbe 19.

[TpunHuMIy paBeHCTBA MPOTUBOPEUHT J1I00ast AUCKPUMUHAIIUS MEXKIY Tpaxkia-
HaMH, HO CaMHM I'PaKJaHE HAXOIATCA B HEOJMHAKOBOM IIOJIOKEHHUH, U 3aKOH JOJDKECH
YUUTHIBaTh 3T0. KOHCTUTYLIMOHHBIE HOPMBI TAPAHTUPYIOT, T.€. 00ECIEUYNBAIOT BCEMU
JOCTYITHBIMU TOCYAapPCTBEHHOMY PETYJIMPOBAHUIO CIOCOOaMHM, HEBO3MOKHOCTD JIIO-
Ooro yieMJseHus IpaB U CBOOOJ] YEJIOBEKA U TpakJaHUHA IpU MpUeMe Ha padoTy,
JICYCHUH B MEAMIIMHCKUX YUPEKIACHUIX, OCYIIECTBIECHUN NU30MpaTEIbHBIX, KHJINILLI-
HBIX, 3€MEJIbHBIX, UHBIX ITPaB U CBOOOJ, a TAKXKE MPEIOCTaBICHUS HE3AKOHHBIX JIbIOT
10 TPHU3HAKAM IIPUHAIJIEKHOCTH K TOW WJIM WHOM KAaTEropuy, HalUH, COLUAIbHOU
rpynme u T.1. PaBHompaBue o3HavyaeT o(pUIMaIbHO TPU3HABAEMOE TOCYAApPCTBOM pa-
BEHCTBO IpakJlaH B HauboJiee CyleCTBEHHbIX MpaBax. OHAKO pa3Inyus MEX1y UH-
JTUBUAAMM, HOCSIIIME €CTECTBEHHBIIN XapakTep (10J1, HAMOHAJIBHOCTb, TPaXK/1aHCTBO,
BO3pAcCT U T.J.), MOTYT ObITh OCHOBAHUEM [IJIs1 YMEHBILICHHS WJIM YBEIMYEHUS 00bemMa
IPEOCTABIIIEMBIX TOCYAAPCTBOM MEHEE CYIIECTBEHHBIX MpaB U o0sa3aHHOCTE. Tem
HE MEHEe BHYTPH Pa3IMYHbIX KaTErOpUi MHAUBUAOB (MHOCTPAHLEB, AETEH, NHBAJIU-
JIOB, KCHIIMH W T.JI.) IPUHIMI PABHOIIPABUS MEXITY HUMH JOJDKEH IMOJHOCTBIO CO-
OJI01aThCSL.

Haunbonee cuinbHON MEpOW TOCYIapCTBEHHOIO MPUHYXACHUS SIBISIETCS 3arpe-
nieHue 1000 GopMbl TUCKPUMHUHALINM, T.€. TAKUX PA3JIUYUIl, KOTOPHIE CTABAT OJHY
KAaTErOpHUIO JII0AC B MeHee OaronpusiTHbIE YCIOBHS O CPAaBHEHUIO C JIPYTUMH Ka-
teropusimu. Jlannasg mno3unuss B Konctutynmmm KHP  BelpakeHa npuHImnom
YBaXXEHUS JOCTOMHCTBA JTUYHOCTH.

[IpuHuun yBa)xe€HUs JTOCTOMHCTBA JIMYHOCTH TPAKTYETCS CIEIYIOUUM 00pa-
30M: yBaK€HHE ce0s — yBa)X€HHE APYroro 4eloBeKa, MOTOMY UYTO Ka)JbIi YeIOBEK
MMEET paBHOE KaxJ0My Apyromy n1octouHcTBO. CornacHo cT. 38 Konctutynuu KHP
1982 r., «gocrounctBo rpaxaad Kuraiickoii Haponnoit PecriyOivkun HepuKOCHOBE-
HO». YBa)xaTh JOCTOMHCTBO JJMYHOCTH — O05I3aHHOCTH BCEX rOCYJapCTBEHHBIX Opra-

HOB U O6H_IGCTBCHHBIX OpFaHI/IBaHI/Iﬁ, AOJDKHOCTHBIX JIMI] W TpaXAaaH. KOHCTI/ITYLII/ISI
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NOTYepKUBAET aOCOJIIOTHBIN XapakTep 3alpeTa «KakuM Obl TO HHU OBLJIO CIIOCOOOM
MOJIBEPTaTh rpakJaH OCKOPOICHUAM, KJIEBETE, JIO)KHBIM OOBHHEHUSIM U TpaBie». B
CBOEM JJOCTOMHCTBE BCE JIIOAM paBHbl BHE 3aBUCHMOCTH OT 4ero Obl TO HHU ObLIO,
OyIp TO rocyaapCTBEHHas, HallMOHAJIbHAS MPUHA/JIEKHOCTh, IMOJI, COLMAIBHOE MPO-
UCXOXKJIEHUE, BEPOMUCIIOBEIaHUE, 00pa30BaTE/IbHbI YPOBEHb, YPOBEHb HHIWBH]Y-
aJIBHOTO OJIarOCOCTOSTHUSL.

JIOCTOMHCTBO — pE3yJIbTaT 3PEJNOr0 Pa3MBILUICHHUS O LIEHHOCTH HE TOJBKO
4eJIOBEKa, HO YEJIOBEYECTBA, 3TO BBIPAKEHUE 3PEJION UAECH O MTO3HAHWU YEIIOBEKOM
ce0s1 ¥ mo3HaHUM 4yxk0ro. CKBO3b NPU3MY YBAKEHHS K JOCTOMHCTBY JUYHOCTH, CY-
HIECTBYIOIIEMY B KOHKPETHOM CTPaHE, MOKHO Y3HATh KYJbTYPY 3TOW CTPaHBI U OT-
HOILIEHUE JIOJel K cBoel crpaHe. JlOCTOMHCTBO sBIsieTCS aOCTpakTHBIM U
CUH TE3UPYIOIIUM IOHATHEM, ITOITOMY BCE KOHKPETHBIE KOHCTUTYLHOHHBIE IpaBa
YeJIOBEKA MOYKHO PACCMaTpUBATh KAK BBIPAKEHUE JJOCTOMHCTBA JIMYHOCTU B TOM WJIU
MHOM acCIIeKTe €ero cojepxkanusd. Tak, IpaBo Ha KU3Hb, NPABO HA TPY.X, IPaBO Ha
OTIBIX U T.I. €CThb BCEr/a KWU3Hb, TPYH, OTIBIX, COOOpa3HbIl C JTOCTOMHCTBOM
JIMYHOCTH, 3TO JOCTOMHBIN TPYH, NOCTOWHAs XU3Hb U T.1. HBIMU cllOBaMHU, JOCTO-
WHCTBO JIMYHOCTH 3aHUMAET LICHTPAJIbHOE MECTO B MHCTUTYTE MPaB U 00A3aHHOCTEH
YeJI0BEKA U IpaXkJaHUHA.

[Ipuniun rocyaapcTBEHHOMN 3alIUTHI TTpaB ¥ cB0OO. B moiHOM Mepe mpaBa
MOTYT ObITh 00€CTIEUEHBI U 3alUIIEHBI B IEMOKPATHYECKOM, COLMAIBLHOM, IPABOBOM
rocynapctBe. IlpusHanue mpaB u cBOOOJ 4YeNOBEKa BBICIICH LEHHOCTBIO M MX
3alUTHI 00A3aHHOCTHIO FOCYJapPCTBA HEMOCPEICTBEHHO BBHITEKAET U3 3a(PUKCUPOBAH-
HOro B KOHCTHUTYyIMH MOJIOKEHUH O AEMOKPATUYECKOM ITPABOBOM TOCYAApCTBE.
Koneunas nenb JesTeIbHOCTH MOCIEAHEr0 COCTOUT B 00ECTIEYeHUH MpaB U CBOOOA
YyeJioBeKa U rpakJaHuHa. JJocTikeHne 3ToN el Hepa3phIBHO CBS3aHO ¢ 00sI3aHHO-
CTBIO TOCY/IapCTBa CO3AaBaTh CUCTEMY 3alllUTHI MPAaB U CBOOOJ, a TaKKe yCTaHABJIH-
BaTh YETKHUE IOPUAMYECKHE IPOLEAYPHl TaKOW 3amuThl. K cokalleHuio, He Bcerga
JAaHHBIE KOHCTUTYLIHOHHBIE HOPMBI peann3ytorea. JI. A. Mopo3oBa orMedaer, 4To,
HecMoTpss Ha To uto Konctutyumenr PO 3akperieHa 00s3aHHOCTh rocyJapcTBa

coOJIro1aTh M 3aluIIaTh MpaBa U CBOOOJBI YEJIOBEKA M T'PaKJIaHWUHA, OTHOILICHUS
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MEXIy FOCYJapCTBOM M JMYHOCTBIO HE SIBJISIIOTCSA PABHOIIPABHBIMH U, CJIE€I0BATEIb-
HO, CTIIPaBEIIUBEIMUZ

B nonpaske 2004 r. k Koncturynuu KHP 1982 r., BnepBbie 3akpenyieHo «Ipa-
BO YEJIOBEKA», 3AIIMCAHO, YTO «TOCYAAPCTBO YBAXACT U 3AILMILACT PABA YEIOBEK.
Jo npunstusa nonpasku 2004 r. kuTaiickoe NpaBUTENbCTBO CUUTANO, YTO «IIPaBO Ye-
JIOBEKa» B XOJY TOJIBKO Y 3allaJiHbIX CTPaH, W, yKa3blBasi HA HETO, 3alaJHble CTPAHBI
JWIIb KPUTUKOBAIM W HamaJaly Ha JIOObIe PEIICHUs KUTAWCKUX BIIACTEH; «IPaBO
4eJIOBEKay — MOBOJ U OpY’KHeE JUIsl HanajaeHus 3anaaubix crpad Ha KHP. Oto Bimsiio
Ha pa3BuTHe oTHoueHnd Mexay KHP u mexnyHapoaHbiM cooO1ecTBOM, IPYyTrUMH
CTpaHaMH, BIIMSIIO OHO M Ha oOpa3 Kutas B MexayHapoaHoM oomectse. [losTomy u
CO CTOPOHBI FOCYAApCTBA, U CO CTOPOHBI KUTAHCKUX YYEHBIX ObUIO 3aMETHO MPOTH-
BOPEUYHMBOE OTHOILIEHUE K «IIPaBy YEIOBEKAK.

JUIsT TpeojoJieHUsT HEraTHBHBIX 3JIEMEHTOB B OTHowIeHUsAX Mexay KHP u
MEXyHapOJHBIM OOIIECTBOM, IPYTUMH cTpaHamu, ¢ 1990-X IT. mpouuioro Beka Ku-
TalCKOE TOCYIapCTBO U3MEHWIO CBOM MOAXOJ K MPABY YEJIIOBEKA U CTAJIO AKTUBHO
y4acTBOBaTh B JUAJOrax € MEXIYHapOIHBIM COOOLIECTBOM OTHOCHTEIBHO HETO U
yCIIOBUI ero peanusanuu. bonee Toro, B HosiOpe 1991 r. kuTalickoe NpaBUTEIBCTBO
BIiepBbIe onyOnaukoBano benyro kaury «llpaBa uenoBeka B Kutaey», a Takxke npuHu-
Maji0 MHOTHE MEXIYHApPOIHbIE IOKYMEHTBI, CBSI3aHHbIE C IIPABAMU YEJIOBEKA.

Koncturynmuss PO 3akpenuna o00s3aHHOCTh TrOCyJapcTBa CO3[aTh FOPHIU-
YeCcKHe U OpraHu3aliOHHbIE YCIOBUS ISl pealn3allii IpaB, CBOOO U 3aKOHHBIX UH-
TepecoB rpaxaad Poccun. Cneunduka poccuilckoi AeHCTBUTEILHOCTH 00YCIIOBIIU-
BaeT HEOOXOIUMOCTh (DYHKIIMOHUPOBAHUSI MHOTOKAHAJIBHOW CHUCTEMBbI 0OecTieUeHUs
npaB u cBoOO. Kaxxmwiil yenoBek, Haxomsaumiics Ha Tepputropun Poccuu, nomkeH
UMETh BO3MOYKHOCTh CBOOOJHO BBIOPATH CIOCOO 3aIUTHI CBOMX HApYUIEHHBIX PaB.
OH pomxeH OBITH yBEpeH B TOM, YTO TOCYAAapCTBO TapaHTHUPYET pPABHYIO
BO3MOXKHOCTb JIJISl JTIOOOTO, HE3aBUCUMO OT €Tr0 BEphl, PAChl, MECTa KUTEJIbCTBA, BO3-
pacta U 1oja, BOCHOJb30BaThCs 3TUMH CIIOCOOAMHU 3aluThl. B mpoTHBHOM ciyyae

CTPCMJICHHUC pOCCHﬁCKOFO rocyaapCcTrtsa K ICMOKpaTu, 3aKOHHOCTH, CBO6OI[€, paBCH-

2 Mopo3zosa JI.A. Teopus rocyapcTsa u npasa : yueOnuk. M.: Poccuiickoe ropuauueckoe obpaszosanue, 2010. C. 384.
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CTBY, TYMaHU3MYy, [IPaBOBOMY I'OCyapcTBy, BeIpakeHHOe B KoHctutynuu PO, ocra-
HETCS TOJIBKO JIeKJIapalueil O HAMEPEHUSX.

['maBHBIM B pelIEHUH BOIpOCa O 3aIIUTE IPAB SBISIETCS paclIUpeHue cepsl
OTBETCTBEHHOCTH I'OCYJIapCTBA 32 M3/IaHUE HENPABOBBIX 3aKOHOB, a TAK)KE OPIaHOB
roCyJIapCTBEHHOM BJIACTU U UX JOJDKHOCTHBIX JIUI] — 3@ HE3aKOHHBIE IEUCTBUA (WIH
Oe3zelicTBre) B cdepe pean3allil HOPMaTUBHBIX IPABOBBIX aKTOB. BeIcokas npaBo-
Bas KyJIbTypa MPOTUBOACHCTBYET CTPEMIICHUIO IOCYIapCTBA CTATh BHILIE MpaBa U 3a-
KOHa. JTO — OIHA U3 BKHEHIINX FapaHTUH IIPaB U HHTEPECOB I'PAXKAAH.

Kpowme Bcex nepeuncnennbix B Koncrtutynun KHP Belnenen npuHmmn orpa-
HUYEHUS NMpaB U CcBOOOA U 3alpera 3JI0yNoTpeOJIeHHd MpaBaMH U CBOOOJAMH
rpaKJaH KOTOPBIM TaKKE€ OTHOCHUTCA K YUCIY Y3JIOBBIX HNPUHIMIOB. (CTaBs LIENBIO
npeoTBpalieHue 3J10ynoTpedaeHuit mpaBamMu u cBodbogamu, B c¢1. 51 KoHcTutyruu
KHP 1982 rona 3akperuisiercs cieayrouiee: OCylecTBICHUE CBOUX IpaB IpakJlaHu-
HOM H€ JIOJKHO HAaHOCUTB yllep0Oa U mpaBaM Jpyrux rpaxiaH, a Tem 0osiee rocyaap-
CTBEHHBIM U 00OIIECTBEHHBIM MHTEpecaM. [lockoibKy 310ynoTpediieHne — Bcerja mne-
pecTynaHue yCTaHOBJIEHHOM I'paHMIbI JJI OCYILECTBJICHHS CBOMX IIPaB U CBOOO,
MOCTOJIBKY JIF000€ MpaBo U Jro0as cBo0O0a CBsi3aHa ¢ orpaHudeHusiMu. Ho npu sTom
BCSAKOE OTpaHHuYeHUE HE aOCOJIIOTHO, a OTHOCUTENBbHO; B MHOM ClIydae OCHOBHBIX
npaB u cBoOoa He Oyner. OrpaHudyeHHe MpaB M CBOOOJ KaK CPEICTBO 3arpeTa
3710yNOTpeOJeHUs MU TpaBaMu U cBoOogamMu. Ecnu e HeT orpaHMyeHuil, TO Kax-
JIbIi, peau3ysi CBOU MpaBa U CBOOO/IbI, TAKMM 00pa30M BIMSET HA MPUMEHEHHE IIPaB
U CcBOOOJ APYruX CyOBEKTOB, KOI/la 00513aT€IbHO BO3HUKAET MPOTUBOPEUHUE MEKIY
CyOBbEeKTaMH.

Takum 00pa3oM, KOHCTUTYLIMOHHBIE MPUHILMUIIBI OCHOB IPaBOBOTO CTaTyca
JUYHOCTU: OTPAXKAKOT COIMAIbHO-D)KOHOMUYECKUE, TOJUTUYECKUE U MPaBOBBIC
32 KOHOMEPHOCTH Pa3BUTHS T'OCYAAapCTBA M TPaXJAAHCKOIO OOIIECTBA, OTHOIICHHE
roCyAapcTBa K 4eJIOBEKY M €ro MpaBam; ONpPENesOT MUPOBO33PEHYECKOE COIepHKa-
HUE€ UM YpPOBEHb TyYMaHHM3Ma pPOCCHICKOTO 3aKOHOAATENIbCTBA; O0ECHEeYMBAIOT
BHYTPEHHIOIO COTJIACOBAaHHOCTh M B3aWMOCBSI3b HOPM U MHCTUTYTOB B c(epe mpas

YeJIoBeKa; CIOCOOCTBYIOT OoJjiee MOJHOM peanu3aliuu MpaB U CBOOOJ YelIOBEKa U
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rpaXIaHWHA; TAPAHTUPYIOT 3aLIUIIEHHOCTh TOCYAapCTBOM OCHOBHBIX IIPaB U CBOOO
OT HapyueHuu, ogHako B KoHcTuTynnu KHP Taxxke nmpegycMoTpeH npuHIKIT 3a1u-
IIAIOIIMK HE TOJNBKO MpaBa Ipaxk/laH, HO M rocyAapcTBa IyTeM 3arpeTa 3J10ynoTpeo-

JICHUA IIpaBaMM.
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2 CPABHUTEJIbHBINM AHAJIMN3 OCHOBHBIX DJIEMEHTOB KOHCTHU-
TYLHHUOHHO-IIPABOBOI'O CTATYCA JIMYHOCTHU B 3AKOHO/IA-
TEJIbCTBE P® 11 KHP

2.1 AHa/IM3 OCHOBHBIX KOHCTHUTYLHIMOHHBIX NIPaB U CBO0O/ YeJI0BeKA

J11st TOro 4yTOOBI YEIOBEK MOT PEajM30BaTh CBOM UHTEPECHI B Pa3IMUHBIX ce-
pax OOIIECTBEHHOW KU3HU, TOCYIapCTBO MPEAOCTABIsIET eMy OO0JbIlIoe pa3HOOOpa-
3ue IpaB. B 1ensax Jiyqmero NoHUMaHus 3TOTO 3JIEMEHTA IPaBOBOIO CTaTyca CJIeAyeT
YIIOPSIAOYUTH IIPaBa 4YEJOBEKA IO OIPEACICHHBIM KPUTEPUSAM, TO €CTh IPOBECTU
KJ1accu(UKaIuIo.

[IpaBa yenoBeka M TpaxJAaHUHA MOXKHO KJIACCU(DHUIIMPOBATH MO PA3TUUYHBIM
OCHOBAHMUSIM.

B Teopun KOHCTUTYIIMOHHOTO MpaBa B 3aBUCUMOCTH OT CyOBEKTa IpaBa Tpa-
JUIMOHHO JEJATCA Ha IpaBa 4YeJOBEKa M IIpaBa TPaXKJaHWHA, XOTA OHU U
YIOMUHAIOTCS, KaK MPaBUIIO0, COBMECTHO. [IpaBamu yeroBeka Kakblil 00J1ajaeT OT
POXKJIEHUS B CHIJIY CBOETO CYIIIECTBOBAHUS KaK OMOJIOTMYECKOr0o MHAMBHUIA, HAXOJS-
HIErOCsl B COUMAIIBHOM Cpefe, T. €. 3TH IIpaBa MPOU3BOIHBI OT ECTECTBEHHOTO ITpaBa 1
HE 3aBUCAT OT MPUHAIJIEKHOCTA K TOMY WM HHOMY rocynapctpy. [loatomy rocy-
JIApCTBO HE MMeEET BO3MOXKHOCTM HAAEIATh YKa3aHHBIMU IIpaBaMu, OTHUMATh WIIU
M3MEHATh MX. 3aKPEIUIEHUE ITUX MPAB B KOHCTUTYIIMU CTPAHBI SIBIACTCS JIMIIb MPU-
3HAHHEM CO CTOPOHBI TOCYIAapCTBA WX HAIWYMs W TPUAaHHEM UM (OpMalIbHO-
IOpUIMUecKoro craryca. [IpaBamu rpaxkianiHa, y4uTbIBasi OCOOCHHOCTH 3TOTO SIBJIE-
HHUS, YEJIOBEKA HAIEIAET Y)KE FOCYAapCTBO, U B CUIIY 3TOI'0 TOCYAAapCTBO BOJIBHO OT-
HUMaTb ¥ W3 MEHATh TaKHWE IIpaBa IO CBOEMY YCMOTPEHHUIO, pPa3yMeeTcs, Ha
OoCHOBaHMM KOHCTUTYyUIMM ¥ B COOTBETCTBUM C HEW W JPYrUMH 3aKOHAMHU
rocygapcraa,

B kuTaickol HOpUANYECKOW JIMTEPATYPE PACIHPOCTPAHCHO ACJICHUE MpPaB Ha
CJIEAYIOLNE BUJIBL:

1) «moaesKaIee mpaBoy;

2 Kapamanyksu JI.T. [TpaBa uenoseka B Poccuu: ucTopus, TEOpHS U NPaKTHKA : yueOHOe mocobue. Omck : Omckas
ropuanueckas akagemus, 2015. C. 65.
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2) «IpaBO Ha 3aKOHOJIATEILCTBEY;

3) «peanbHOE TIPaBOY;

[Toanexaniue, T.e. MpUHAJIEKAIIEE YEIIOBEKY, ITPABO YEJIOBEK UMEET M0 CBOEH
npupoze. Takoe rmpaBo MpU3HAETCS B paMKax TEOPUN €CTECTBEHHOTO MpaBa.

[IpaBo Ha 3aKOHOJATENBCTBO — TAKOE MPABO, KOTOPOE MPEAOCTABIISACTCS TOCY-
JApCTBOM M 3aKOHOAATEIIbHO  YTBEPXKIAETCA, HUMesd YEeTKO OINpeeICHHYIO
IOPU IUYECKYIO CUITY. PeasbHBbIM SIBISIETCS IPaBO, KOTOPOE YENOBEK JEHCTBUTEIHHO
MOKET peajn30BaTh B CBOEH KM3HU, HE CTOJIBKO BOOOIIE, KaK BOBMOKHOCTh, CKOJIb-
KO TTOBCEHEBHO, 10 MEpE BO3HUKAIOIIECH B HEM Yy YesioBeka HeoOxoaumoctu. [IpaBo
Ha 3aKOHOJIATEIhCTBE UTPAET POJIb CBOCOOPA3HOTO MOCTA MEXKIY IMOJJICKAIUM U
peanbHBIM IpaBamMu. PeanbHoe mpaBo B TEOpUM M B MIPHUHIIUIIE SIBIISIETCS CBOEOOpa3-
HBIM YTBEPKJEHWEM IpaB Ha 3aKOHOJATENbCTBE W WX mpoaonkeHueM. Ho Ha
MIPaKTUKE MEXAY MpaBaMU Ha 3aKOHOJATEIhCTBE U PEAbHBIMU MPAaBAMH OCTAETCS
OOJBIIIOE  PAcCCTOSIHME, B pPEaJbHOM JKU3HHM HE BCAKOE TIPABO Tpa)kJIaHHUHA,
MOJIYYMBIIIEE OT TOCYJapCTBa IOPUANUECKYIO CHITY, OCYIIECTBIISIETCS B HEOOXOAMMOM
obbeme miam BooOmie ocymiectBisgercsa. JI. J[. BoeBoaun momaraer, 4to, 4TOOBI
MPEBPATUTHCS B JCHCTBUTEIHLHOCTD, BO3MOXKHOCTD, 3aJI0KEHHAsI B IMPEICTABICHHBIX
IpaBax, JIOJDKHA OCYIIECTBUTHCS B aKTUBHOM, IE€JICHANIPABICHHOM JESITEIIbHOCTU Ye-
JIOBEKa, a HE aBTOMATUUECKU Y.

B 3aBucumMocTH OT mopsifika pean3aiuu, KOHCTUTYIIMOHHBIE TpaBa Moapas/ie-
JSI0T HAa WHIUBHUAYAJIbHBIE W TPYMNIOBbIE (KOJUICKTUBHBIE). BONBITMHCTBO MpaB u
CBOOOJT HOCHT WHAMBUAYAJbHBIM XapakTep, HO HEKOTOPHIE MOXKHO OCYIIECTBUTH
TOJIBKO OOBEAMHUBIINCH C APYTUMHU HOCUTEISIMHU ATHX TPaB: 3TO MPABO Ha 00bEIU-
Henue (ct. 30 Koncturyuuu PO); npaBo Ha cBoOOAY MyOJIUYHBIX MEPONPUATUH (CT.
31 Koncturyruu P®); mpaBo Ha 3a6acToBky (4. 4 c¢t. 37 Koncrurynuu PO).

Tenepr ocTaHOBUMCS Ha MOKTPUHAIBHOWU KiacCH(PHKAIMKA TIpaB M CBOOO/,
KOTOpasi CBS3BIBAETCSI C MO3UTUBHBIM MPABOM CTPAHBI; OHA TOXKE BEChbMa Pacmpo-

crtpaneHa B Kurae.

% Boesogun JI.JI. IOpunnveckwmii craryc nmuaaoctd B Poccnu : yueOHOe mocobue. M. : UznatenbcTtBO MOCKOBCKOTO
rocyapcTBEHHOIo yHuBepcurera, 1997. C. 45.
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Tpamumus noxTpuHandbHOU Kiaccudukauu chopmupoBana emie B JlpeBHeM
Pume, crtano ObITb, MMEET MPOYHBIE KOPHU HE TOJBKO B EBPOIEKUCKOW, HO M B
MHUPOBOU IOPUINYECKON KYJIBTYPE.

Tak, OT pUMCKOro rOpucTa YJIbIIMaHA NOIUIO JAEJICHUE MpaBa HA JBE YACTH:
nyonuyHoe U yactHoe: «[lyOnmuyHoe nmpaBo — TO, KOTOPOE OTHOCHUTCS K TOJIOKEHHUIO
Pumckoro rocynapcTsa, 4aCTHOE OTHOCUTCA K TOJIb3€ OTAEIBHBIX JIUI[: CYIIECTBYET
MOJIE3HOE B OOIIIECTBEHHOM OTHOIICHUU U TOJIE3HOE B YaCTHOM OTHOIIeHHn». KoH-
CTUTYLIMOHHOE TIPABO OTHOCHUTCS K cdepe MyOIMYHOro npaa, Ho OCHOBHBIE MpaBa U
CBOOOJIbI YEJIOBEKA U TPaXIaHWHA HE TOJIBKO IMOJIE3HbIE B OOIIECTBEHHOM, HO U B
YaCTHOM OTHOUIIEHWH, MOCKOJIbKY Ha MPAKTHKE «a0COIOTHON MyOJuYHO-IIPAaBOBOM
WIM YacTHOINPABOBOW oOTpaciu He cymiecTByeT. [lyOnu4HO-TIpaBOBbIE 3JIEMEHTHI
IPUCYTCTBYIOT B OTPAC/IAX YaCTHOTO MPaBa, PaBHO Kak ¥ HA000poT»>L,

Kak wu3BeCTHO, TJIaBHBIM OCHOBAaHHMEM ISl JIEJICHHUS IpaBa HA OTpaciv B
IOPUIMYECKON HAyKe SBIIOTCA NPEIMET U METOJ MPAaBOBOIO peryimpoBanus. Ilo-
TOMY COOTBETCTBYIOIIME MpaBa U CBOOOIBI YEJIOBEKA U IPaKJIaHWHA CYIIECTBYIOT B
COOTBETCTBYIOIIMX OoTpacisax nmpasa KHP: KOHCTUTYHIHOHHOM ITpaBe, TpakIaHCKOM U
KOMMEPUYECKUM IIPABE, A/IMUHUCTPATUBHOM, YTOJIOBHOM, IIPOLIECCYAIBHOM MPABE.

HexoTopble poccuiickue ydeHble JeIAT OTPACIIN IIpaBa Ha TPU BUIA!

1) Ha rocyaapcTBEHHOE MPABO KaK OCHOBHOE 3BEHO CHUCTEMBI JEHCTBYIOLIETO
IIpaBa;

2) maTepualnbHble OTpaciu (YyroJloBHOE, IPaKJaHCKOE, aJMUHUCTPATUBHOE U
T.1.);

3) nmpoueccyanbHblE OTPACIU 2,

B cooTBeTcTBMM C TakuM pa3JelieHHeM IpaBa M CBOOOJbI ueJOBEeKa H
rpaKJaHUHA TaKKe MOKHO ObLIO ObI pa3fesiuTh Ha TPU BUABL: BeAYyIIHE, MaTepUalb-
Hble, IpolueccyaibHble. OIHAKO BO3HUKAIOT COMHEHHSI OTHOCHTEIBHO JIOTMYECKOM
COCTOSITEIIBHOCTH TaKOTO JEJEHUs, IOCKOJBKY OHO IPOU3BEIECHO HE IO OJHOMY

ocHoBaHHI0. Ho ri1aBHOE, KOHEYHO, B TOM, 4YTOOBI ITpaBa U CBOOOBI IpakaaH oOpa-

31 Pagpko T. H. Teopus rocyaapcTsa u npasa: yueOHuK 1ist 6akanaspos. M. : IIpocmekt, 2016. C. 64.
32 Mapuenko M.H. TIpo6siembl 061IElH TEOpHH roCy1apCcTBa U Tpasa : yueOHuk : B 2 T. M. : TIpocnekr, 2016. T.1. C. 67.
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30BBIBAJIA €IMHYIO CUCTEMY; ITO — LIEHTPAJIbHbIM KOHCTUTYLUMOHHBIN NpUHLIMI. Tak,
B Koncrurynnu u PO, n KHP, n MHOrux Apyrux 3akperuieHsl HeE TOJIBKO OCHOBHBIE
mpaBa M CBOOOJIbI KAaK MaTepuabHbIC: MPAaBO HA 00pa3oBaHUE, HA TPy, HA TBOpUE-
CTBO U T.A., HO W mnpoueccyainbHeie. Hampumep, B Konctutyuum PO 1993 r.
ropoputcs: «HUKTO He MOKET OBbITh JIUIIIEH IIpaBa Ha PACCMOTPEHUE €ro Jiejia B TOM
CyJle U TeM CyJAbeH, K MOJCYAHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM» U «OOBHHsIE-
MBIM B COBEPIICHUM IPECTYIUICHUS UMEET IPABO HA PACCMOTPEHUE €TO0 JeJa CyI0M C
y4acTHEeM MPHUCSIKHBIX 3acefaTesie B Ciydasx, MPEayCMOTPEHHBIX (efepalibHbIM
3aKOHOM ». Takue jXe MOJIOKEHUS MOXKHO OoOHapyxuth U B Koncturyuuu KHP
1982 r.

IIo ropuauUYecKoOu Cuie 3aKOHOB, CTATYCy U MOPAAKY NPUHATHA 3aKOHBI MOYXHO
pa3nenaTth Ha OcHOBHOM 3akoH (KoHcTuTyuioo) u uHoi 3akoH. CorjiacHo, m. 2 CT. 5
Koucturyruun KHP 1982 r., «Hukakue 3aKOHbI, aJIMUHUCTPATUBHBIE TOJIOKEHUS U
MECTHBIE TOJIOKEHUSI HE NOJDKHBI NpoTuBopeunTh KoHctutryuun», KoH cTuTynms
KHP, xak ®u BO BCE€X KOHCTUTYLHHMOHHBIX TOCYHapCTBaX, HWMEET BBICIIYIO
IOPUIUYECKYIO CHJIy I10 OTHOLIEHUIO K IOPHUIMYECKOM CUJIE BCEX APYTMX 3aKOHOB
KHP. OcHoBHBbIE TIpaBa U CBOOOJBI 4YeJOBEKAa M Tpa)xAaHWHA, YTBEPKICHHBIC
Koncrurynmnenn KHP, ectecTBeHHO, TakKe€ MMEIOT BBICIIYIO OPHUINUYECKYIO CHITY IO
OTHOIIEHUIO K JIPYTUM IpaBaM U CBOOOJIaM, OTOBOPEHHBIM KHTANHCKUM OTPACIICBBIM
3aKoHoAaTenbCTBOM. B ctathe 4 Koncturynunu PO ykazano «Koncrturynust Poccnii-
ckoit deneparun u penepaabHbie 3aKOHBI UMEIOT BEPXOBEHCTBO HA BCEH TEPPUTOPUH
Poccniickont ®@enepannny». [Ipn 3TOM BaKHO IOMHHTB, YTO 3aKPEIIIEMbIE KOHKPET-
HBIMU OTpPacCisIMU TpaBa, JOJDKHBI PACCMATPUBATHCS KAK KOHKPETHOE BBIPAKEHUE U
peanu3aiys OCHOBHBIX (KOHCTUTYIIMOHHBIX) TIpaB U CBOOO/] YeJIOBEKA U IPak/IaHUHA.

[Io BpeMeHM BO3HMKHOBEHMS IIpaBa 4eJIOBEKa MOTYT JACIHUTbCA Ha TpU IIO-
kosieHus. Jlannyto konnenmuio chopmynupoBan B Hadane /0-x rr. XX B. dpaHItys-
ckuii ropuct K. Bazax®3. [lepBoe mOKoIEHHE IIPaB YeI0BEKA BKIKOYAET IPAXKIaHCKUE
(JIMyHBIC) U MOJUTUYECKHUE MPABA; PSI/I YUCHBIX CUMTAET, YTO MEPBOE MOKOJICHHUE MPaB

o(popMHIIOCH U CTaJIO MOJIydaTh opuandeckyto cuiny B XIX-XX BB., Ipyrue oTHOCAT

3 Kysunenosa C. H. MexayHapoiHas M BHyTPHIOCY1apCTBEHHAs 3aIuTa Npas yenoseka. M. : Cratyt, 2011. C. 134.
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ATOT mpolecc K 3noxu npocBerutenserBa (B Havane XVIII BB. no ®paniysckoit
peBosroruu 1789 r.).

BTopoe nokoneHue nmpaB 4eNOBEKA BKIIOYAET SKOHOMHYECKHE, COLUAIIbHBIE U
KyJIbTYpHBIE paBa U cBOOOABI. MX monmTuKO-paBoBoe 0(hOpMIICHHE CBSI3aHO YK€ C
COL[MATTMCTUYECKUMU PEBOJIOLUSIMU.

TpeThe MoKOJIEHNE MPaB YEIOBEKA BBIAEIWIOCH B CAMOCTOSITENBHYIO TPYIIIY BO
BTOpOW moJyioBuHEe XX B. W BKIIOYAJIO NPAaBO HAPOJOB HA CAMOONPEAEIEHHUE, HA
pa3BuUTHE, HA MUD, Ha 00lllee HACTIeANe YeJoBedyecTBa U JAp. VX mnosiBiieHrue CBSI3aHO B
OCHOBHOM C JBMKEHHSAMHU KOJIOHMAIBHBIX HAPOJOB 3a HE3aBUCUMOCTE Y. Ho HE TOIb-
KO oTuM. Tak, Hampumep, JI. A. HyaHeHKO cunTaer, 4To TpeThe NOKOJIEHUE MIPAB Ye-
JoBeKa ObLIO OOYCIOBICHO HAy4YHO-TEXHHYECKOW pEBONIOIMEH, 000CTpeHneom
r106aIBHBIX TPOOIEM COBPEMEHHOCTH ™,

B kuTaiickoii ropuanuecko qureparype copMupoBaiock MHEHHE O (GopMu-
pPOBaHUU YETBEPTOrO MOKOJEHUS mpaB uesioBeka (Croit CuaHMHH), U 3TO YETBEPTOE
TIOKOJIEHHUE TIPAB Y€NI0BEKA — 3TO IIPAaBO Ha rapMOHUI0 . O TOM, YTO HYKHO CIIOCOO-
CTBOBAaTh COLMAJIBHOW rapmMoHuu, roopwiocb U B Jloknmane KIIK 16-ro co3biBa
(HOs10pb 2002 T.), UTO M BBUIMIIOCH B COOTBETCTBYIOIEE TMOJUTHICCKOE peHIeHUE 4-TO
mwieayma [[K KIIK 16-ro co3siBa (ceHTs10pb 2004 T.) O CTPOUTENHCTBE «COLUATTUCTH-
YECKOTO TapMOHUYHOTO OOIIECTBa», YTO JOHKHO MPENICTaBIATh COO0M, Cpenu mpo-
Yero, JIMKBUJALUIO COLUMAIBLHON M30JISIIMM U COUMATbHBIX KOH(IUKTOB Ha OCHOBE
oOecrieueHus MpaB U CBOOO/] YeIOBEKa U IPak/IaHUHA.

Teopuss Croii CuaHMUHA, OJHaKO, HE MOXET OOBICHUTH HEOOXOJUMOCTh
CYILECTBOBAHMSI OOSI3aHHOCTEN W 3HAYEHUE CYLIECTBOBAHUS CPEJICTB 3AILUTHI MpaB
yenoBeka. [Ipu aTom kutaiickuii npodeccop Ma Jluna Bepro Bo3pazmia Croit Cu-
aHMUHY, YTO «TaPMOHUYHOE OOIIECTBO» — OOIIECTBO, KOTOPOE CO3AaeT OJarompHsT-
HBIC YCJIOBHS JIJIA peaju3alluy MpaB yesnoBeka. Ho Takue OaronpusTHeie yCIOBUS HE

ABJIAIOTCA IIpaBaMHM 4YCJIIOBCKA.

3 Kysunenosa C.H. MextyHapoHas ¥ BHyTPUTOCY/IapCTBEHHAS 3aIlUTa TIpaB 4enoseka. M. : Craryr, 2011. C. 135.

% Hynuenko JI. A. JIMYHOCTh B KOOpJMHATAX B3aUMOJIEHCTBHS TPAXKIAHCKOTO 00IecTBa u rocyaapersa // Tocynap-
cTtBO M paBo. 2015. Ne 4. C.13 - 21.

% JlaBynosa K. K. KOHCTUTYIIMOHHO-TIPABOBOI CTAaTyC YENIOBEKA M TPAXK/IAHUHA B KUTAHCKON HapOIHON pecrybimKe 1
ero obecrieueHue : Jaucc. ...KaH1. opua. Hayk: 12.00.02. M., 2016. C. 60.
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CraHOBIIEHME TTPaB YETBEPTOIO MTOKOJIEHHS IPOUCXOUT B HA CTOSILIIEE BPEMS U
CBS3aHO C JaJbHEUIINM TEXHOJOTHYECKUM Pa3BUTHEM YEJIOBEUECTBA, HO YK€ B ac-
neKTe caMoro uHaMBKAA. [Ipexae Bcero peus UAET O mpasax B cepe OMOMeTUIIH-
CKHX TEXHOJIOTUM U TE€HETHYECKHUX UCCIEAOBaHUI: KJIOHHUPOBAaHUE, TPAHCIUIAHTALIMS,
sBraHas3us. Kak nosaraer @. M. PynnHckui, 3TH nipaBa JOKHBI 3aIUIIATE Y€JI0Be-
Ka OT YIpo3, CBA3aHHBIX C I€HETUYECKUMHU HKCIIEPUMEHTAaMH, KIOHHPOBAaHUEM MU
JPYTHMH OTKPBHITUSAMH B 00J1aCTH GHOJIOTHA® |

Crnenys TeHIEHUMY rI00aNU3alUK [IPU TEPEX0e OT NOKOJEHUS K MOKOJIECHUIO
nmpaB 4desoBeka, A. b. BeHrepoB HaspIBaeT mpaBa YETBEPTOrO IMOKOJICHHS ITPAaBAMHU
yenoBeuecTBa. K HUM OH OTHOCHT MpaBa Ha MU, SAEPHYIO 0€30MacHOCTh, KOCMOC,
IKOJIOTUYECKUE, HWH(POpMallMOHHbIE TpaBa U Jp. MccrnenoBaTenb OTMEYAeT:
«YeTBepToe MOKOJIIEHHE — ATO MPABOBOM OTBET BbI30BY XXI B., KOrjga pedb MOUAET
y’K€ O BBDKMBAHHUU YEJIOBEUECTBA KaK OMOJIOTMYECKOTO BHJIA, O COXPAHEHUHU LIMBUIIU-
3allMM, O JaJbHEMIIEeH, KOCMUYECKON COLMaIn3alny 4esoBedecTsa. Poxmaercs Ho-
BOE, UETBEPTOE MOKOJEHUE MPaB, U, COOTBETCTBEHHO, BO3HHUKAIOT MEXIYHapOIHO-
IIPaBOBbIE MPOIleCCyalbHbIE HHCTUTYTHI, OOecreurBaronue 3Tu npasa. opmupyercs
MEXIYHAapPOJIHOE TYMaHUTAPHOE MPaBO, CBETCKUI I'YMaHU3M CTAHOBHUTCS OJf HOM W3
BEX B HPABCTBEHHOM Pa3BHTHH OOIIECTBa» .,

[lo cyTu, Bce MOKOJEHMs IPpaB U CBOOOJ YETOBEKa MOKHO pa3[eUTh Ha JIBa
BUJIa: MIPaBO Ha CBOOOAY (JMYHBIE U TMOJUTHYECKUE, OTPAKAIOIIME KOHLEIMLHUIO
Oyp>kya3Horo audepain3Ma) U IpaBo Ha PaBEHCTBO (COLHUaIbHbIE, SKOHOMUYECKUE U
KyJbTYpHBIE IIpaBa). DTH JIBa y3JI0BBIX MIpaBa TECHO CBA3aHBI: KaXKJblii IMEET MPaBo
Ha CBOOOZY JUIsl CO3JAaHMs B OOUIECTBE PABEHCTBA U KAXK/BIM TakKe UMEET IpaBo Ha
PaBEHCTBO, KOTOPOE SIBISETCS MPEANOCHUIKOM U YCIOBUEM OCYLIECTBJIEHHUS IIpaBa Ha
CBOOOTY KaXX/IbIM YEJIOBEKOM.

[To cnocoOy obecniedeHus roCy1IapCTBOM IIPaB M CBOOO] MX MOXHO Pa3/IeIUTh
Ha T[IO3UTHBHBIE W HeratuBHblE. [lO3UTHBHBIE MpaBa, OCYIIECTBICHHE KOTOPBIX

3aBUCUT OT aKTHUBHOM poJin rocyaapCctBa, — 9TO COLNMUAJBHBIC, 3KOHOMHYCCKHUE U

3" Pynunckuit ®@.M. TloHsiTHE U COJIEpKAHKE NPaAB YesioBeKa : COOPHUK Hay4HbIX cTarell Tpynos. M. : Jloroc, 2012. C.
44,
% Benrepos A. Bb. Teopus rocy1apcTsa U paga : y4eOHUK ISl FOPUIAMYECKUX By30B. M. : Omera-JI, 2014. C. 60.
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KyJbTypHble TpaBa. OCyIlECTBIEHHE HETAaTUBHBIX IpaB 3aBUCUT OT MACCUBHOM ,
OXpaHUTEIBHON POJIM ToCcyAapcTBa. XOTA U T€, U APYTrHe NpaBa U CBOOOJBI pPaBHBIM
o0Opa3oM TpeOyrOT yBaXK€HHUS M 3alUThl TocynapcTBoM. Harmpumep, kaxablii ©MeeT
[IpaBO HA XU3Hb — W IOCYJApCTBO 00S3aHO CO3JaTh YCIOBHUS JJIA 3aIMThl KaKIOU
KU3HU; KKIbIA IpakJaHUH UMEET IpaBO U30UpaTh M ObITH M30paHHBIM — M 3TO
03Hau4aeT, YTO TOCYJapcTBO 00s3aHO OPraHU30BaTh IPOBEIECHUE BEIOOPOB, pedepen-
JIyMOB H T.11.%°.

Takum o00pazoMm, NMO3UTHBHBIE IIPaBa U HEraTHBHBIE IPaBa C TOYKHU 3PEHUS
oOecrieyeHus: uX rocy/1apcTBa BeCbMa COIMKEHBI.

C Touku 3peHust kutaiickoil yueHoil YxaH CSAHBL3IOHB, KiIaccU(pUKAIUs OcC-
HOBHBIX IMpaB U CBOOOJ YesIOBEKa W IpaKJaHWHA JIOJKHA OBITh OpraHM30BaHa IIO
KOHCTUTYIIMOHHOMY COCTaBY M MO3UTUBHOCTH OCHOBHBIX IpaB U cBo0oA. OHa cuuTa-
€T, 4TO MpaBa U CBOOOJbI MOXHO Pa3/JesiiATh HA €CTECTBEHHO-KJIACCUYECKHUE TIPaBa U
cBOOO/IBI KaK OCHOBAaHUE CAMOYTBEPKIACHMS, MOJIMTUUECKUE MpaBa U CBOOOIBI Kak
OCHOBAHHME CAMOBBIPAKEHUS U COLMAIBbHO-3KOHOMUYECKHE MpaBa U CBOOOMBI Kak
OCHOBAHME CaMOpEAIN3aLUU U CAMOPA3BUTHS.

EcTecTBeHHO-KIaCCUYECKUE MpaBa U CBOOOBI YEIOBEK OCYIIECTBISET C Lie-
JbI0 NIPU3HAHUSA U YTBEP)KJIEHUS NPUPOKICHHONW BHYTPEHHEW LEHHOCTH YEJIOBEKA.
[TonmuTudeckue npaBa U cBOOOJIbI YEIOBEK OCYIIECTBIISIET C LIEJBIO BBIPAXKECHUS yda-
CTUSl B YIPABJICHUM TrocyaapcTBoM. ColManbHO-DKOHOMHYECKHE TIpaBa U CBOOObI
YEJIOBEK OCYIIECTBIISIET C LIEJIBIO PEATIM3ALMH U Pa3BUTHS LIEHHOCTH PABEHCTBA YEJIO-
Beka’l,

[Tpodeccop Xan Jlaroanb BeIACIWI JBa BUJIa OCHOBHBIX MPAB: NMEPEUUCICHHBIE
B KOHCTUTYLIMM 1 HE NEpPEYUCIEHHBIE, — U TEM CaMbIM MOAYEPKHUBAET TO, YTO B
KoHcTuTy1um eiie He MOJHOCTBIO 3aKpeIieHbl OCHOBHBIE MpaBa. XaH JlatoaHb 00b-
SCHSIET 3TO TEM, YTO IIPaBa YEJIOBEKA — HEONPEAEIEHHOE ITOHATHE, OHH IO CYLIECTBY
UTPAIOT POJIb MPUHUMIIOB KOHCTUTYLMOHHOTO IpaBa. ECTECTBEHHO, «HE3aKpeIUIeH-

HBIC OCHOBHBIC IIpaBa YCJIOBCKAK U «IIpaBa YCJIOBCKAK PaCCMATPUBAIOTCA KaK ABA HE-

% Kapamanyksu JI.T. [TpaBa uenosexa B Poccuu: MCTOpHs, TEOpHS U NPaKTHKA : yueOHOe mocobue. Omck : Omckast
ropuanueckas akagemus, 2015. C. 67.

40 Masynosa K. K. KOHCTUTYLIMOHHO-TIPABOBOH CTaTyC YeNOBEKA M TPAXIaHUHA B KHTAHCKOM HAPOJHOMN peECIyONuKe U
ero obecrieueHue : Jaucc. ...KaHa. opua. Hayk: 12.00.02. M., 2016. C. 62.
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3aBucuMbIX TepMuHa. XoTs B Koncturyuuu KHP 1982 r. orcyrcrByeT 3anuch psija
BaXHEHINIMX MpaB U CBOOOJ, HAIPUMEDP: IpaBa HA KU3Hb, CBOOOJIBI MEPEIBUKCHHUS .
D10 He o3Hauvaer, yro Kurtaii He nmpu3HaeT Ha3BaHHbIE MpaBa. B COOTBETCTBUU C TO-
npaskoit 2004 r. k Koncruryumun KHP «rocymapcTtBo yBaxkaeT M 3amuiiaet mpasa
yeyioBekay, korja rpaxiaane KHP peanusyror ocHoBHble mpaBa. Ha Bce ocranbHbie
MPU3HAHHBIE MEXIYHApPOJIHBIM COOOIIECTBOM IpaBa W CBOOOJbI, HO MPSMO HE
3apuxcupoBanHbie B KOHCTUTYIIMH, pacTIpOCTpaHsIeTCs] MPUHIIUI YBaXKEHUS U 3alIH-
THI IIPAB YEI0BEKA, YTO 00SA3BIBAET FOCYJAPCTBO ET0 OCYLIECTBIATE .

[To cdepaM KU3HEAECATENBHOCTH YETOBEKA WM IPAKJAHUHA JIPYTroil KUTaUCKUI
yuenblil JIu JIsH(pan knaccuduumpyeT ocCHOBHBIE MpaBa U cBOOOABI HAa: MpaBO Ha
PaBEHCTBO, MOJUTUYECKUE IIPaBa U CBOOO/IbI, TyXOBHBIE ITpaBa U CBOOOIbI, JIUYHbBIE
npaBa U JOCTOMHCTBO, COIIMATFHO-9KOHOMUYECKHUE TIPaBa, MPaBo HA CPEJICTBO 3alllH-
THI [IPaB.

Heckonbko HMHON anroputM Kiaccu(UKAUA KOHCTUTYLIMOHHBIX IIpaB H
cBO0OO/ YeNoBeKa W rpakJaHUHA MCIOJB3YIOT POCCHIICKUE yueHble. Tak, B 3aBUCH-
MOCTHU OT c(pephl peasiu3aluy U ypoBHs peanuzanuu JI. A. HyaHeHnko pazinuuaet nsthb
TPYIII TIpaB ¥ CBOOOT YeTTOBEKa U TPaskJaHIHA:

1) mpaBa u cBOOOMBI B chepe TuUHOIM 0€30MaACHOCTH U WHIUBUYAIBHON CBO-
0016l (MX HA3BIBAIOT JINYHBIMH, WIN TPAKIAHCKIMU);

2) mpaBa u cBOOOJIBI B chepe MOJIUTUYECKON KU3HHU OOIIECTBA U TOCYAApCTBA
(mosmuTHYECKHUE MpaBa U CBOOOIBI);

3) mpaBa u cBOOOABI B SKOHOMHUYECKOU chepe (AIKOHOMUYECKUE MpaBa U CBO-
00/1p1);

4) mpaBa U CBOOOJBI B colanbHOU chepe obirecTBa (ColMaibHbIC MpaBa U
CBO0OO/IbI);

5) mpaBa U CcBOOOJBI B KyJbTYpHOH chepe obOirecTBa (KyJbTYpHBIC MpaBa M

cBOOOIBI)*2.

4 NTasynosa K. K. KOHCTUTYLIMOHHO-TIPABOBOH CTaTyc YeNOBEKA M TPAXIaHWHA B KHTAHCKOM HAPOJHON PeECIyOIKe 1
ero obecriedeHue : Aucc. ... Kaui. opu. Hayk: 12.00.02. M., 2016. C. 63.

42 Hynunenko JI. A. O NOHATHH KOHCTHTYIIHOHHO-TIPABOBOTO CTaTyca JIMYHOCTH // [TONMTHKO-TIPaBOBbIE TIPOOIIEMBI B3a-
MMO/ICHCTBUS BJIAaCTH, 00IIecTBa 1 OM3HECa B YCIIOBUSIX SKOHOMHYECKOTO Kpu3uca : cOopHuK crareil. Caparos, 2016.
C. 162 - 166.
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C. A. ABakbsiH, UCHOJB3YyS B KaueCTBE OCHOBAHMS pa3auuusi Mo cdepam
KHU3HECITEIbHOCTH YeJIOBEKa M TPa)XJTaHWHA, YKA3bIBACT Ha CJIEAYIOIIME TPYIIIbI
IpaB U CBOOOJI YeIOBEKa U TpaXKTaHUHA:

1) muvHBIE TIpaBa U CBOOOIHI,

2) nyOIuYHO-TIOJIUTUYECKHUE TIpaBa U CBOOO/IHI;

3) 5KOHOMHYECKHE, COLMAIBHBIC U KYJIbTYPHBIC IpaBa U CBOOOIBI;

4) npapa 1o 3aIuTe APYTUX PaB U CBOOO TPaKIan™,

OmnpeneneHHble MPUOPUTETHI MPU KIACCUPUKALUN TIPaB U CBOOOJ OTpaKE€HBI
BO BceoO1ueil neknapanuu mpas 4enoBeka 1 B MexXayHapoIHbIX MaKTax mo MpaBam
yenoBeka. [lo cTeneHn 3HAUUMMOCTH MEPEUUCIIAIOTCS: TUYHBIC TIPaBa, MOJUTUIECKHE
paBa, COIUATBLHbIE U DKOHOMHYECKHE MIPaBa, KyJIbTypHbIE paBa’,

Wtak, B pa3HBIX aCMEKTaX M UCXOJS U3 CIEMU(PUIECKUX [IEJEBBIX YCTAHOBOK U
KPUTEPUEB pa3HbIE YYEHbIE OIUCHIBAIIM CUCTEMY IpaB U CBOOOA M HUX KIaccH-
¢ukauuu. EctecTBeHHO, M00as KiaccUPUKaus NpaB U CBOOOJ YEJIOBEKa U Tpax-
JaHWHA OTHOCUTENbHA, IOTOMY HET €AMHCTBA MHEHHI MO BOIPOCY O TOM, K KaKOu
rpymIe npaB ¥ cBOOOJ ClIeyeT OTHOCUTh TO WJIM MHOE KOHKPETHOE MPaBo WU KOH-
KpeTHyto cBoOoay. Hampumep, B Kutae HeKoTOphie ydeHBIE CUMTAIOT, YTO CBOOOIY
CJIOBA CJIEJIyeT OTHOCUTH K IIpaBaM M CBOOO/JaM CaMOBBIPAXKECHUS, a IPYyTU€ OTHOCAT
€€ K MOJINTUYECKUM CBOOOIaM.

[TockonbKy pa3znuyHble BUABI PAB U CBOOOJ BCE-TAKH MPEICTABISAIOT COOOM
OOLIYIO0 CUCTEMY, BBICTYIIasi B KaUeCTBE CBOECOOPa3HBIX €€ MOACTPYKTYP, MOCTOIBKY
YeJIOBEK BCETJa OCYIIECTBIISET KOHKPETHOE MpPaBO WM KOHKPETHYIO CBOOOY,
OCYIIECTBIISII TEM CaMbIM YacTh CHUCTEMBI mpaB u cBoOoj. [loaTtoMy, korma ocyi
€CTBJIICTCS WJIM OTPAHUYMBAETCS OJHO MPaBO, ATO BIMAET HA OCYUIECTBICHUE WU
OrpaHWYeHHE APYTHUX MpaB U cBoOoa. OgHAKO B CHCTEME MpaB M CBOOOJ YelIOBEKa
eCTh TaKHUe€ IpaBa U CBOOOJIbI, KOTOPBIE BHICTYNAIOT OCHOBOIOJIATAIOUIMMH TPUHIIH-
namu JUIs BCEX JPYTUX MpaB U CBOOOJ, U TOT/1a, €CJIM OHU MEPECTaOT CYIECTBOBATh,

JpyTHUe mpaBa U CBOOOIbI TAK)KE HE CYHIECTBYIOT. 3/1€Ch UMEIOTCSL B BUY, HallpUMeEp,

43 Apakbsn C. A. Koncturynuonnoe npaso Poccun : yueGubii kype : B 2 1. M. : Hopma, 2014. T. 1. C. 214.
4 Mapuenko M. H. [TpoGneMsl 0611l TeOpUH Tocy1apcTBa | Tpasa : yuebnuk : B 2 T. M. : IIpocnekr, 2016. T.1 . C.
124,
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IIPABO HA XW3Hb, IPABO HA JOCTOMHCTBO, IPABO HA PABEHCTBO U JIP.

Kpome Toro, B cucreme mpaB u cBOOOJ CYIIECTBYET IpYIIa MpaB MO 3allUTe
JPYTUX MpaB U CBOOO/I, €CJIM BOZHUKAET (DAKT HAPYIIEHHOTO MpaBa Uin (akT yrpo3bl
npaBy M cB0o0Ooje; 0e3 ATON MPEeANOChIIKM TaKue MpaBa U CBOOOBI TAK)KE HE MOTYT
peann3oBbIBaThCsA. OCyIECTBIEHHE MTPaB MO 3aIIUTE JPYTUX IpaB U CBOOO] 3aBUCUT
OT MOCJIEACTBUM OCYIIECTBIEHUS IpYrUX mpaB U cBo6oj. Co BpeMeHH 00pa3oBaHuUs
KHP B 1949 1. u 10 xoHma 1978 r. moauTH4ecKue ABUKEHUS OBLITN HETIPEPHIBHBIMH,
Y KQKJIBIM YEJIOBEK HE MOI HE CTAHOBUTHCS aKTUBHBIM YYAaCTHHUKOM MOJIUTHYECKOMN
*U3HHU . ECTECTBEHHO, MOJNMTHYECKUE MpaBa M CBOOOIbI HAXOJU JUCh HAa IEPBOM
IUIaHE, ¥ JUIIb BO BTOPYIO, €CIIM HE 00Jiee JaNbHIOK 0Yepe/lb YEIOBEK MOT OOPAaTUTh
BHUMaHue Ha ce0s. [Ipu sTom Kuraii siBnsiicst pa3BuBaromienics CTpaHoil, U HHCTUTYT
COLIMAJIBHOTO 00€CTeueHUs elle A0 CUX MOp HEAOCTATOUYHO Pa3BHT.

Haubonbiee pacipocTpaHeHUe B TEOPUHM KOHCTUTYLIMOHHOTO IIpaBa MOJy4yuIia
KJIacCU(UKaLus IpaB U CBOOOJ MO MX COJIEPKaHUI0. B cOOTBETCTBUU C 3TUM KpUTE-
pueM IpaBa U cBOOOBI ACISATCS HA TPU TPYIIL: JTUYHbIE, TOJUTUYECKUE, COLIMAIBHO-
DKOHOMHYECKHUE U KYJIbTYPHBIE IIPABa.

[To mopsiaky 3akperuienust B Konctutynun KHP ocHOBHBIX mpaB u cBOOO.
CJIeAyeT BBIACIATh B CIEAYIOUIEH IOCJIEI0BATEIBHOCTH, OTPAXKAIOLIEH CTEIEHb UX
BaXXHOCTU JJIsl TOCylapcTBa M OOIIECTBA: MOJUTHYECKHE IpaBa, JIMYHbIE IpaBa,
COLIMAJIBHO-D)KOHOMHYECKHE W KyJIbTypHble mpaBa. Kak H3BeCTHO, CyOBEKTHBHBIC
IpaBa TECHO CBSI3aHbl C FOCYAAPCTBEHHOW BJIACThIO, U UM B IIEPBYIO OYepeb TpeOy-
€TCs 3aluTa OT FOCYJapCTBEHHOM BiacTh. [loaTOMy paBHOE ydyacTue rpaxJjaHvHa B
MOJINTUYECKON AESTENBHOCTU MPEACTABISIET COOOM MEePBHIN IIar Ha MyTH peaanu3aluu
CYOBEKTUBHBIX MpaB; MOJUTHUYECKHUE MpaBa TpaXkJIaHWHA UMEIOT MPUOPUTETHOE 3HA-
YEHUE.

B mnacrosimee Bpems B KHP yrBepxkieHa koHUeNuus, COrJIacHO KOTOPOU
YEJIOBEK U €ro JOCTOMHCTBO CTOSAT Ha IIEPBOM IUIAHE, MO3TOMY MECTO M O4Yepelb
npaB ¥ cBOOOJ] B UX CUCTEME MU3MEHUIACh, 3TO:

1) muyHEIE;

2) NOJUTUYECKHUE,;
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3) conmanbHbIe, 3KOHOMUYECKUE U KYJIbTYPHBIC ITPaBa.

Takas ke mocyiea0BaTeIbHOCTh MPOCIICKUBACTCA U B Poccum.

[IpuBenem ananu3 ocHOBHBIX IpaB U cBo6ogq B KHP u P® B Tabmmie A.l
(mpuioxenue A).

Cnenyer oOpaTuTh BHMMaHHE Ha TO, YTO SKOHOMHUYECKHE M COIMAJIBHO -
KyJbTYpHBIE MpaBa U CBOOOMBI IpakJIaHUHA HE TOJBKO 3aKperuisitoTces B riase Il
«OCHOBHBIC TIpaBa W 00S3aHHOCTH TpaXKaaH», HO U B iaBe | «OO01mue moiokeHus1« B
CBSI3U C PEryJIMPOBAHMEM 3KOHOMHUYECKOW CHCTEMBbI M OTHOIIEHUU COOCTBEHH OCTH,
o0pa3oBaHus U HAYYHOT'O TBOPUYECTBA.

N3 ananmuza Tabnuipl, MOXKHO ciaenath BbIBOJ , 4To B KoHcturyuuu PO
ouepueH OoJiee MIMPOKUN Kpyr mpaB U cBoOoja, Hexenu B Koncrurynmum KHP,
OJ1 HAKO KakK OBUJIO YKa3aHO BHIIIE, OTCYTCTBHE 3aKpeIUieHus J000ro mnpasa B
KoHcTuTyninu, He 03Ha4aeT He MPU3HAHMS JAHHOTO MIPaBa roCy1apCTBOM 3a Tpaxkaa-
HUHOM.

2.2 OCHOBHBIE 00SI3AHHOCTH KAaK 3JeMEHT KOHCTUTYIHOHHOI0 CTaTyca
JIMYHOCTH

C mpaBamu U CcBOOOJaMHM 4YeJOBEKa W Tpa)xJaHWHA HEPa3pbIBHO CBS3aHBI
oOs3aHHOCTH . B 1opuandeckoil iutepaType HET €IUHCTBAa MHEHHH 1O TOBOAIY
MOHATHUS «00sM3aHHOCTHL uenoBeka». [lo muenutro H. WM. Mary3oBa, «opuanueckas
00s13aHHOCTh — BHJI U M€pa rOCyAapCTBEHHO — 11€JIeCO00pPa3HOro, pa3yMHOTO, M0JIE3-
HOTO, OOBEKTHBHO OOYCJIOBJIEHHOTO TMOBEJEHUS, MPU3BAHHOTO BHOCUTH MOPSIOK U
«YMHPOTBOPEHHUE» B kKU3Hb» Y. OIpeie/icHue TIOHATUS «IOPUIHIECcKas 00S3aHHOCTE
yepes KaTeropuio «IMOBEICHUE» MPEACTaBIsAETCS OOIIMM, HE OTpa’kKalollUM CIEIH-
(bUKy TaHHOW KaTeTOPHH, TO3BOJIIONIYIO €€ OTTPAHUYUTh OT KaTeTOPHM «IPaBO» H
«cB000/1a», KOTOPBIE TOXKE MPEACTABIIAIOT CO00 ONpeesieHHY 0 (POpMy MOBEICHHUS.

B ropuaudeckoil nuTepatype pacnpOCTPaHEHO OIpPEAeNICHUE TOHSTHS «00s-
3aHHOCTBY» 4YE€PE3 KATETOPHUIO «IOJDKHOE IOBeAeHUe». KpUTHKYy HaHHOro moaxonaa
nain B csoe Bpems JI. JI. BoeBoauH. «/l0JDKHOE TOAYEPKUBAET JUILIb OAHY CTOPOHY

00s3aHHOCTH, €€, TaK CKa3aTh, BHEIIHIOI CTOPOHY — OOS3aHHOCTH JOJHKHA OBITH

5 Teopus rocynapcTsa u npasa : Kypc jekuuii / nog pea. H. . Marysosa. M. : Hopma, 2013 C. 285.
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UCIOJTHEHA. JTO KauecTBO 00sI3aHHOCTU IIPOM3BOJHO OT HOPMBI (BEIb BCSAKAsI HOPMa
JoJKHA OBITH McnofiHeHa). Ecin oHa keM-11b0 HapyiaeTcs, TO TOCYJapCTBO MOXKET
NPUHYJIUTh K ee ucnoyiHeHuto. Ho o0s3aHHOCTh — HE HOpMa, ATO 3aKPEIJICHHOE B
HOpMe TpeOOBaHUE CJIeI0BaTh OMPEICIIEHHOMY MOBEAEHHIO. «JlomKHOEY», TakKuM 00-
pa3oM, HE BBIpaKaeT BHYTPEHHETO COJEPKaHMs 00S3aHHOCTH, HE MO3BOJISET OTrpa-
HUYHTH €€ OT HOPMEL, B KOTOPOH OHA CONEPKUTCIN 0,

I'. B. Manbues npeanpuHsiI NONBITKY PACKPBITh NOHATHE 00SA3aHHOCTH Yepe3
KaTeropuro BO3MOXHOCTH. [lo ero MHeHuIo, «opuaudeckas 00sS3aHHOCTb €CTh HE
TOIBKO JOJDKHOE, HO U BO3MOKHOE B 4EIOBEYECKOM MOBEACHUM»* . ABTOD IOJIAraer,
YTO cojeprKalasicsa B 00I3aHHOCTH BO3MOXHOCTh MPOSIBIISIETCS: BO-TIEPBBIX, B TOM,
4TO TpeOOBaHME, 3aKIIOYECHHOE B O0S3aHHOCTH, SIBJISIETCS pPEalbHBIM U BO3MOXHBIM;
BE€Jlb HEJb3s BO3JIOKUTH HA YEJIOBEKA TaKyl0 00513aHHOCTh, KOTOPYIO OH MPAaKTUYECKH
HUKOI/IA HE CMOJKET MCIOJHUTH ; BO-BTOPBIX, B TOM, YTO IIOCKOJIbKY BO3MOYKHO
UCIIOJJHEHHE M HEUCIOJIHEHHE OOS3aHHOCTH, TO €€ HCIOJHEHHE HYXAAeTCsi B
roCyJ1apCTBEHHOM 00€CTICUCHUH.

CpenctBoM Takoro obecreueHus CIy>KUT yOeKIeHnEe TpaKIaH B HEOOX0IUMO-
CTH CTPOrO U HEYKJIOHHO MCHOJHATH O0SA3aHHOCTH M OCHOBAHHOE Ha HEM rocyJap-
CTBEHHOE IPUHYKJIEHUE; B paMKax TPeOOBAaHHUS 3aKOHA MIPOSBISATH CBOIO aKTUBHOCTD
Y CaMOCTOSITEJIBHOCTh KaK B ITOCTAHOBKE LM, TaK U B €€ peaIn3aliu; B-TPETbUX, B
TOM, 4TO OOSI3aHHOCTh HE HMCKIIIOYAeT, a MpEeANojiaraeT JJjsi CBOEro cyObeKTa BO3-
MOKHOCTh B paMKax TpeOOBaHUS 3aKOHA MPOSBIATH CBOIO aKTUBHOCTb U CaMOCTOSI-
TENBHOCTh KakK B MOCTAHOBKE IIENM, TaK U B ee peamu3anuu’®. XoTs npuBeIeHHbIC
pacCyXIEHUsI HE JMLIEHBI ONPENEIEHHOMN JIOTUKH, MPEACTABISAETCS, YTO ONpEAeIe-
HUE OOS3aHHOCTH dYepe3 BO3MOXKHOCTh HE TO3BOJISIET pPa3 FPAaHUYUTh KaTErOpHH
«OCHOBHOE MPABO» U «OCHOBHAsI 00SI3aHHOCTH.

H. 1. Mary3os®® yreepxnan: «[IpuHyauTeNbHBI MOMEHT, MOMEHT UMIIEPa-

TUBHOCTH, OTIIMYACT HOPHANYCCKYIO 00s3aHHOCTH OT CY6’I)GKTI/IBHOF0 IIpaBa».

46 Boesoaun JI. JI. FOpuanueckuii craryc nuuroctu B Poccun : yueGHoe nocobue. M. : UznatensctBo MOCKOBCKOTO
rocyJapCcTBEHHOT0 yHuBepcureta, 1997. C. 114.

47 Manbues I'. B. CounanbHble OCHOBAHHMS npasa. M: Hopwma, 2011. C. 71

8 Tam xe. C. 74.

49 Teopus rocynapcTsa u npasa : Kypc jekuuii / nog pea. H. . Marysosa. M. : Hopma, 2013 C. 286.

36



[ToaTOMy GoJiee TOYHBIM U YJAYHBIM MPEACTABISACTCS OMPEISICHUE TTOHITHS «00s-
3aHHOCTBY» Yepe3 KaTErOpPHUI0 «HE00X0IUMOCTh«, peaioxenHoe JI. JI. BoeBonuHbIM.

C. A. ABakbsiH CBA3BIBACT KOHCTUTYIIMOHHBIE O0S3aHHOCTU CO CBOOOI0M JIHU-
HOCTH ¥ OTMEYAeT, YTO «CBOOOJA JIMYHOCTH — 3TO HE TOJIBKO CBOOOJA PEeaTn30BbI-
BaTh CBOU IpaBa, HO U CBOOOJa CaMOOTPAHUYEHMsI B MOJIb3Yy TEX OOIIHOCTEH, B
KOTOPBIX NMPEObIBACT UeIoBeK. B ujeane UMEHHO KaK J100pOBOJILHOE CaMOOTpaHUuye-
HUE JUYHOCTBIO ce0si CIeAyeT paccMaTpuBaTh €€ OOS3aHHOCTH B OOIIECTBE U
rocyaapcte. Ho B mHTEpecax paBHOTO MOJIOKEHS BCEX B UCTIOJHEHUU 00S3aHHOCTEH
OHU 3aKpEIUIIOTCS B MpaBe, a TJIABHEWIIWE M3 HUX MOJHUMAIOTCS HAa YPOBEHb
KOHCTHTYLIMOHHBIX 00s3aHHOCTEN» ™,

[lonBoass WUTOr pPacCMOTPEHUIO TEOPETUUECKUX MO3UIUI OTEYECTBEHHBIX
YUEHBIX OTHOCHUTENBHO COAEP KaHUS TIOHATHS 0053aHHOCTH, OCHOBHBIC 00SI3aHHOCTH
YyeJIoBeKa U rpakJlaHWHa MOTYT OBITh MPEJCTaBICHBI KaK yCTaHOBIIEHHbIE B KOHCTH-
TYIIMU BUJ ¥ Mepa pa3yMHBIX, HEOOXOAUMBIX U JOJKHBIX IMOBEJICHUN, KOHKPETU3HU-
pPOBaHHBIX B OTpacisX IMpaBa, a TakkKe O0ECIeUYnBaEMbIX TOCYAapCTBEHHBIM
MPUHYKJIEHUEM IS yIOBIETBOPEHUS TOTPEOHOCTEM rocyaapcTBa u obmecrna. Kon-
CTUTYIIMOHHBIE O0S3aHHOCTH yCTAHABIUBAIOTCS JJI OCYIIECTBICHHS KaK MHTEPECOB
BCET0 00IIECTBA, TOCY/IAPCTBA, TaK U KAXKIOTO TpaKIaHUHA.

Konctutynmmonnasi 00s3aHHOCTh — 3TO BBIPAXEHHOE€ B KOHCTUTYIIMOHHO-
MIPABOBBIX HOPMaX MPUTA3aHNE KOHKPETHOTO TOCYIapCTBa K MOBEACHUIO JIFOOBIX JIHII,
HaxXoJAIuUXcs Ha ero teppuropun. OHa paBHBIM 00pa30M paCIPOCTPAHACTCS KaK Ha
IPakIaH CTPAHbI, TAK M HA MHOCTPAHHBIX TPaKIaH’".

B KOHCTUTYIIMOHHBIX 00SI3aHHOCTSIX BBIPAKAETCS OTBETCTBEHHOCTH YEIJIOB €Ka
nepes o0IIecTBOM U Tepen rocyaapcTBoM. VX ocymecTBienne obecrieunBaeT HOP-
MaibHOE (YHKIIMOHMPOBAHHWE TOCYIapCTBa U IKU3HEACATETHLHOCTH OOIIEeCTBa.
Hecobmonenne KOHCTUTYITMOHHBIX OOS3aHHOCTEH BJI€YeT 3a CO0O0M HOPHIMYECKYIO
OTBETCTBEHHOCTH, YCTAHOBJICHHYIO 3aKOHOM.

OO01re KOHCTUTYIIMOHHBIE O0SI3aHHOCTU PACIpOCTPAHSAIOTCS Ha Bce 0e3 uc-

% Agaxbsn C. A. Koncruryuonnoe npaso Poccun : yueGueiii kype : B 2 . M : Hopma, 2014. T.1. C. 503.

51 JTannmox U. A. KOHCTHTYIIMOHHBIE 00A3aHHOCTH KaK HEOTHEMIIEMBIH 3JIEMEHT FOPUINYECKOI KOHCTPYKIMM MPaBO-
BOro noJsioxkeHus tuaHoctH // [IpaBa yenoBeka B COBPEMEHHOM MHUpE: HOBBIC BBI3OBBI U TPYIHbIC peLICHHs : COOPHHK
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KITFOUCHUS TPYMIBl HACENICHUS, WX BBITIOJIHEHUE OOCCIICYMBACTCS MEpPaMU TPEKIC
BCEr0 HJICOJOTUYECKOr0 W BOCHHUTATEIBLHOTO BO3JCHUCTBUS, a B CiIydyae MX HEJO-
CTATOYHOCTH — MPABOBBIMHU CPEACTBAMH, BIUIOTH /10 CPEACTB AJIMUHUCTPATUBHOTO U
YTOJIOBHOTO MPaBa.

B Koncturyuu P® 1993 r. Her oTAenbHON CTPYKTYpHOH YacTu (TJ1aBbl) 00
00s3aHHOCTSIX YeloBeKa M TpaxiaaHuHa. OCHOBHbIE OOS3aHHOCTH JIMYHOCTH
3aKperuieHsl BO BTopoi rimase Koncturynnu PO, koropas Hocut HasBanue «lIpasa u
cBOOO/IbI yeioBeka U rpaxaanuHay. Kak cuurtana E. WM. Ko3noBa, «1aHHBIN OAX0A
MOXHO OOBSICHUTh TEM, YTO KOHCTUTYIMOHHOE MPOBO3TJAIIEHHUE MPaB U CBOOO/ Ue-
JIOBEKa W TpakAaHWHa SBJSETCSA LEHTPAIbHOW caMOoCTOsATeNbHOU (pyHKIMEN KoHcTu-
Tymun»°2, OTCYTCTBHE NIMPOKOTO IEPEYHs KOHCTUTYMOHHBIX O0S3aHHOCTEH BBI3Ba-
HO TpaJulIMeN 3aKpeIisiTh B KOHCTUTYLHUSIX, MPEXKIE BCEro, MpaBa U CBOOOJBI, a
TaK)K€ YCTAaHOBJICHHEM YHHMBEPCAJIbHOW KOHCTUTYIIMOHHOW OOSI3aHHOCTH TpakKIaH
coomonate Koncrtutynuto PO u 3akonsl (4. 2 c1. 15), akIleHTUpOBaHHEM BHUMAHUS
Ha 3aKperyieHnd HauOoJee COLMaIbHO 3HAYUMBIX OO0S3aHHOCTEW 4YeloBeKa U
rpaxxnaHnHa’,

K o01mum KOHCTUTYIIMOHHBIM 00s13aHHOCTSIM 110 KoHcTuTynuu PO otHocsTcs:
MpU3HAHUE, COOII0JICHNE U 3allluTa IIpaB U cBOOO Apyrux JuIl (CT. 2), COOIOACHNE
Konctutymuu u 3akoHoB (4. 3 cT. 15), coxpaHeHHE UCTOPUUYECKOTO U KYJIbTYPHOTO
Hacnenus (4. 3 ct. 44), coxpaHeHue MpUpPoJIbl U OKpYKarolen cpesl (CT. 58).

KoHkpeTHbIe KOHCTUTYIIMOHHBIE 00SI3aHHOCTH — 3TO TOT KpPyr 00sI3aHHOCTEH,
KOTOPBIM aipecoBaH KOHKPETHBIM KAaTETOPHUSIM HACEJICHUS: POJUTEIISIM, HAJIOTOIlIa-
TeJNbIIMKaM, BOGHHOOOs3aHHBIM. K KOHKPETHBIM KOHCTUTYIITUOHHBIM 00SI3aHHOCTSIM B
P® oTHOCsTCS: 3a00Ta O AETSAX M HETPYIOCTOCOOHBIX poautensix (4. 2 u 3 cr. 38),
MOJTy4Y€HHE OCHOBHOTO 00111eT0 00pa3oBanus (4. 4 c1. 43), mjaaTa 3aKOHHO yCTaHOB-
JICHHBIX HAJIOroB 1 cO0poB (cT. 57), 3ammuTa OTeuectBa (cT. 59).

Kax u B Poccuu, na tepputopun KHP Bce ocHOBHBIE 00513aHHOCTH 3aBHUCST OT

craryca cyobekTa — rpaxkaanud KHP, rpaxxaaniH HHOCTpaHHOTO TOCYAapCTBa, JHUIIO

52 Koznoea E. U. Korcturynnonnoe npago Poccun: yue6uuk. M. : [Tpocnekr, 2015. C. 174.
%3 Kopay6a C. B. OcHoBHBIE 00S3aHHOCTH KakK 3JEMEHT KOHCTHTYIIMOHHOTO CTaTyca JMYHOCTH B Poccniickoii ®enepa-
i // TocyaapctBo u mpaBo. 2015. Ne 3 (21). C. 10 — 14,
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0e3 rpaxnanctBa. Tak, B 1. 2 Koncturynuu KHP 1982 r. 3akpemnsensl ocHOBHBIE
00513aHHOCTH CyOBbeKTOB. OTHAKO, UHOCTPAHIIBI HE 00s3aHbI BBITIOIHATH BCE 3TU 00s1-
3aHHOCTU. Hampumep, MHOCTpaHIBI HE HECYT BOEHHYIO ciyk0y. Kpome Toro, kak
W3BECTHO, NHOCTPAHIIBI HE MMEIOT HEKOTOPBIX MOJUTUUYECKUX IIPaB M CBOOOJ U, Kak
CJIEJICTBHE, Ha HUX HE BO3JIAraloTCsl KOPPECTIOHIUPYIOIINE TAKUM MpaBaM 00sI3aHHO-
e’

CornacHo Koncturymuun KHP 1982 r., K KOHCTUTYIMOHHBIM OO0SI3aHHOCTSM
rpakIaHMHA OTHOCSITCS: 3alIMTa €INHCTBA TOCYIapCTBA U CIUIOYEHHOCTU BCEX HAIU-
OHAJIBHOCTEM cTpaHbl (cT. 52), coOmoaeHne KOHCTUTYIIMM U 3aKOHOB; COXPAaHECHHE
roCyJapCTBEHHOM TaiHbI, COXpaHEHUE OOIIECTBEHHON COOCTBEHHOCTH, COOJIOCHUE
TPYAOBOM AUCLUHUILIMHBI M OOLLECTBEHHOTO MOPSJIKA, YBaKEHUE HOPM OOILIECTBEHHOM
Mopan (cT. 53), 3anmra 6€30MacHOCTH, YeCTH U uHTepecoB Ponunsl (cT. 54), BOeH-
Has ciayxo0a (ctT. 55), yruiara HanoroB (cT. 56). Bce ocHOBHBIE 00513aHHOCTH YellOBEKa
u rpaxxaannHa KHP, BelpakeHHBbIE B KOHCTUTYLIMOHHBIX HOPMax, KacaroTCs MOBEJe-
Hus rpaxaad KHP HezaBrucuMO OT MecTa MX HaXOXICHHUS.

N3 nmpuBeneHHbIX 00s3aHHOCTEH, MpemaycMoTpeHHbIX Kouctutynueit PO u
KHP, MoxHO cenaTh BbIBO, UTO OOJIIIMHCTBO U3 HUX CXOXH MO COJEP KaHUIO.

PaccMoTpuM cozpep:kaHue MEepedyrCIICHHbIE BBIILE KOHCTUTYLIMOHHBIX 00s3aH-
HOCTEM I'paXk/iaH B OTJEIBHOCTH U 00Jiee OOCTOATEIBHO.

1. O6s3aHHOCTb cOOM01aTh KOHCTUTYIINIO U 3aKOHBI.

OT0 caMas IJ1laBHas 00S3aHHOCTD, JieXKalllas Ha rpaKAaHax, a TaKkKe HHOCTpaH-
HBIX TPaKJaH U JUL 0e3 IpaKJaHCTBA O YeM roBopuTcs B 4. 2 cT. 15 Konctutyuuu
P® u cr. 53 Koncrurynuu KHP. BmecTe ¢ TeM, yka3aHHYyI0 KOHCTUTYLHOHHYIO
00s13aHHOCTH HE CJIEAYET OTPaHUYMBATh TOJIbKO TpeboBanusmu Konctutynuu KHP u
3aKOHOJATEIbHBIX aKTOB, OHA PACHpPOCTPAHSAETCS TAKXKE HA MOJA3aKOHHBIE aKThl U
aKTbl OPTaHOB MECTHOTI'O yIpaBieHus. [Ipu 3TOM HUKaKue 3aKOHBI, aJIMUHUCTPATHB-
HO-TIPABOBBIE AKThl M MECTHBIE YCTAHOBJICHHMSI HE JOJDKHBI IPOTUBOPEYMTH

Konctutynuu . ['ocynapcTBEeHHbIE OpraHbl U BOOPYKEHHBIE CHJIbI, IMOJUTUYECKUE

% Naymosa K. K. KoHCTHTYIIHOHHEIE 003aHHOCTH KaK 2JIEMEHT IIPABOBOTO CTAaTyca IPaXKIaHUHA B KHTAICKOH HAPO.I-
HoW pecniyoimke // Tocynaperso u mpaBo. 2015. Ne 1. C. 178 — 181.
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napTUM W OOINECTBEHHBIC OPTAaHMU3AIUU, TPEANPUATAS € YUPEKIACHUS TOJDKHBI
coomonate Konctutynmio u 3akonbsl. JIto6oe HapymeHne KoHCTUTYIIMM ¥ 3aKOHOB
BIICYET OTBETCTBEHHOCTE .

Kpowme toro, crates 53 Konctutyunn KHP nonosiHena psaom npyrux o0s13aH-
HOCTEH: XpaHEHUE TrOCYJapCTBEHHON TalHBbI, C OXPAHHOCTb OOIIECTBEHHOUN COO-
CTBEHHOCTH, COOJIOJIEHUE TPYAOBOM JHUCUUIUIMHBI M OOIIECTBEHHOTO MOpPsJIKa,
yBa)XKCHHE HOPM OOIIECTBEHHON MOpPAJIH.

OO0513aHHOCTh XPAHUTh T'OCY/IAPCTBEHHYIO TaiiHy HEMOCPE/ICTBEHHO CBsI3aHa C
0€30MacHOCThIO U UHTEepecamu rocyaapctsa. CoryiacHo cT. 3 3akoHa 0 «COOII0ICHUN
roCyJ1apCTBEHHOM TallHBI«K BCE TOCYAapPCTBEHHBIC OPTaHbl U BOOPY>KEHHBIE CHJIbI, T10-
JUTUYECKUE TAPTUU U OOIIIECTBEHHBIC OpPTraHU3aINK, MPEANPUITHSI U YUPEKICHUs, a
takxke rpaxaane KHP nomkHbI XpaHUTh rOCyAapCTBEHHYIO TaiiHy. JIroOoe Hapyiie-
HUE€ rOCY/IapCTBEHHOMN TalHbI BIEYET OTBETCTBEHHOCTb.

OcHOBa COIMANIMCTUYECKON AKOHOMUYECKON cucTtembl Kutaiickoii HapoaHoit
PecnyOinku — conpanucTuyeckast 00OIecTBEeHHAas: COOCTBEHHOCTh HA CPEICTBA MpO-
n3BOJICTBa (0OIIEHAPOHAS COOCTBEHHOCTh U KOJUIEKTUBHAS COOCTBEHHOCTH TPYHS-
mmxest) u ee coxpanHoctb. CornacHo cT. 12 Konctutyuuu KHP coumnanuctuyeckas
oOIIeCTBEHHass COOCTBEHHOCTh CBSIIIEHHA W HENPUKOCHOBEHHA. [ocymapcTBo
OXpaHseT COIHMATUCTUYECKYIO OOIIECTBEHHYIO COOCTBEHHOCTb. 3aIperiacTcs JTI00bIM
OpraHU3alMsSIM UK OTACTBHBIM JIMI]aM KaKUMU Obl TO HU OBLIO CIIOCOOAMU MPUCBAU-
BaTh WJIM MOJPHIBATH TOCYIAPCTBEHHYIO U KOJUIEKTUBHYIO COOCTBEHHOCTh. Colnanu-
cTUYecKasi 00IIeCTBEHHAss COOCTBEHHOCTh JTUKBUIUPYET CUCTEMY SKCIUTyaTalluu 4e-
JIOBEKA YEJIOBEKOM, OCYILECTBIISIET MPUHIUI «OT KaXKIOr0 — MO CIIOCOOHOCTSM, KaxK-
nomy — 1o Tpyay» (ct. 6 Koucturyuu KHP).

Kuralickue ydeHble CUMTAIOT, YTO TPYAOBas IUCLHUIUIMHA TpeOyeT, 4YTOObI
paboOTHUK COOIOAT TPYAOBBIE HOPMBI M JPYTHUE NUCIMIUIMHAPHBIC TPOIETYpPHI Ha
MPOU3BOJCTBE M B oOmIiecTBe. OOIIECTBEHHBIN MOPSAIOK TPEOYET BBHIMOTHEHUS HOPM
u Mopanu obmectBa. CoOmrojieHHe  OOIIECTBEHHOTO  MOpsAKa  SIBJISIETCS

Hp@I[HOCBIJ'IKOﬁ peain3annunu O6HIGCTBGHHOﬁ CINIOYCHHOCTH W YKPCIUICHUSA TOCYyAap-

% Crpekosos B. I'. Koncrutynmonnoe npaso Poccun : yue6nuk s 6akanaspos. M. : IOpaiit, 2012. C. 78.
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crBa. [lo 3akonHonmatenbctBy KHP kaxkawiii rpakgaHuH JOJDKEH COOMIOAATH OOIe-
CTBEHHBIN TOPSAIOK, U OOPOThCs ¢ ero HapymeHussMu. CornacHo cT. 28 Koncrutyuuun
KHP rocynapctBo oxpaHsieT 0OIIECTBEHHBIN MOPSAIOK, MOJABISET MPECTYIHYIO Aes-
TEJIbHOCTh, KapaeT 3a HapyLIEHUE OOLIECTBEHHOMN 0€30MacHOCTH, 3a 1€30praHU3alnIo
COI[MAJIMCTUYECKON YKOHOMHUKHU U 32 APYrU€ MPECTYIHbIE JCHCTBUSI, HAKA3bIBAET U
MIEPEBOCIUTHIBAET IPECTYITHBIE JIEMEHTHI.

HopwMmbl 00111ecTBEHHON MOpaid — 3TO UCTOPUYECKH CIOXKHUBIIHECS B JTAHHOM
oOILIIECTBE B3IJIAJIbI YEJIOBEKA Ha ONpe/eleHHbIC MPaBUiia MOBEECHUS, KOTOpbIe 00s-
3aHbl COOJIIOIATh HA paboTe W B XKU3HHU. /[ OOLIECTBEHHON MOpaiu xapakTepHa
mo00Bb K Poaune, Hapoay, Tpyay, Hayke. UToObI Bce rpaxkaaHe coOJII0Aan HOPMbI
MOpaJIM, TOCYJAapCTBO BOCIHTHIBAET CBOMX TIPaXIaH B JyXe NaTPUOTH3MA,
KOJUIEKTUBM3MA U MHTEPHALIMOHAIN3MA, KOMMYHU3Ma, HA OCHOBE YUEHUS JUAICKTH-
YeCKOT0 U MUCTOPUYECKOro MaTepuain3ma, BeAeT 0opb0y NpoTUB Oypkya3HOH, ¢eo-
JIAJIHOW U TIPOYEH TJIIETBOPHOM WIe0JIOTUN S,

2. O0s3agHOCTD 3amuThl OTeyecTna.

3 ammra OteuecTtBa, 00OPOHA CTPAHBl OTHOCUTCS K BaXKHEHIIMM (DYHKIIHSIM
rocynapctBa. Cratea 59 Konctutynuum 3akperser: «3amura OTedecTBa sBISIETCS
JIOJITOM U 00s13aHHOCTHIO TpaxkaannHa Poccuiickoit @enepanuny. YnorpebieHue B
KoHcTuTynum kareropun «J0Ar« yka3blBaeT Ha 0co00€ MECTO O0S3aHHOCTH MO 3a-
mute OtedecTBa Cpeau JPYrux IOPUAMYECKUX OO0S3aHHOCTEH TpaKJaHWHA.
KaTeropust «1oyr» oTpa)kaeT €IMHCTBO MPABOBBIX W HPABCTBEHHBIX HAayaj B KOH-
CTUTYLIMOHHOU 00s13aHHOCTH 3amuThl OTevyecTBa. [Jonr — HempemeHHoe TpeOoBaHME
rocyAapcTBa, KOTOPOE JOJIKHO OBITh BBINOJIHEHO. HpaBCTBEHHOE coliep kaHue AoJra
3anuThl PoauHbl 3akpermisiercs: mpaBoBbiMU TpeboBanusiMu Konctutyuun. ®opmel
peanu3aluryd KOHCTUTYLIMOHHOM OOS3aHHOCTU 3aBHCST OT MHOTHX (PakTOpoB (110,
BO3PACT, CIOCOOHOCTH, 00pa3oBaHue u T.1.)°".

Jlannast HopMma koHKkpetusupoBana B Kouctutyuuun KHP cratesimu ct. 52 1 cT.

54,

% Jlasynosa K. K. KOHCTUTYIIMOHHBIE 00A3aHHOCTH KaK 3JIEMEHT IPABOBOTO CTAaTyca MPaKJIaHUHA B KMTAHCKOMW HApO/I-
HOH pecnyoiike // TocynaperBo u mpaso. 2015. Nel. C.178 — 181.
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Cormacno ct. 52 Koncrurynuu KHP rpaxnane Kuraiickoit Haponnoit Pec-
nyOnauKU 00s13aHBI 3aIUIIATh €AMHCTBO TOCYJapCTBa U CIIOUEHHOCTh BCEX HAIMO-
HajbHOCTEW cTpaHbl. KuTalickue ydeHble CUMTAIOT, YTO OOSI3aHHOCThH 3alUIIATh
€IUHCTBO T'OCYJapCTBA ABISAETCA BaXKHBIM YCIOBHEM pEAIN3alMl OCHOBHBIX IIPAB U
cBobon rpaxaan KHP. Orta o0s3aHHOCTH, MO HMX MHEHHUIO, UMEET CIEYIOIIHe
3HAQUECHUE: HAJIMYME MPaBa IPAXKJIAH HA y4acTHE B CO3JaHUM KOHCTUTyLIHH SIBIIAETCS
[JIABHBIM IIPU3HAKOM €AMHCTBA TOCYJIapCTBa; €CJIM TOCYAApCTBO HE OyAET €IUHBIM,
TO JIF000€ MPaBo U CBOOOJAa HE MOTYT OBITh peaIu30BaHbl; TAKUM 00pa3oM JeMOKpa-
TAYECKUN KOHCTUTYLHIHOHAJIN3M OCHOBBIBAETCS Ha €AUHCTBE rocynapcrsa. EquHCTBO
roCcyAapcTBa SBJISETCS MPEANOCBUIKON K €IMHCTBY KHTAWCKOW COLUAIIMCTUYECKOUN
cucteMbl mpaBa. Kutail mpejacraBiser coOoil €UHYI0, HO MHOTOHAI[MOHAIBHYIO
CTpaHy, MO3TOMY OOS3aHHOCTb 3aIIUTHI CIJIOUEHHOCTH BCEX HALIMOHAIBHOCTEN CTpa-
Hbl 3aHMMAeT Ba)KHEHIIee MECTO M BXOJUT B CHCTEMY OCHOBHBIX OOS3aHHOCTEH
rpaxiaH. JanHas o0s3aHHOCTD 3aKperyieHa He ToJibko B cT. 52 Koncrutymuu KHP,
HO U BO MHOTUX MHBIX HOpMax. Hanmpumep, cormacno 4. 1 cr. 4 Konctutynun KHP
Bce HarmoHasbHOCTH B Kuraiickoit HapogHoit PeciyGimke paBHonpaBHbl. ['ocynap-
CTBO TapAHTUPYET 3aKOHHBIE NTPAaBA U MHTEPECHI BCEX HALMOHAJIBHBIX MEHBIIUHCTB,
OXpAaHSET U Pa3BUBACT OTHOLIEHHUS PAaBEHCTBA, CIVIOUEHHOCTH U B3aUMOIIOMOIIN BCEX
HAIMOHAIBHOCTEN. 3ampemarTcs IUCKPUMHUHAIIMA W THET B OTHOIICHHH JTHOOOM
HallMOHAJIBHOCTH. 3alpelatoTCsl ASUCTBUS, HAIPABICHHBIE HA MOJPBIB CIJIOYEHHO-
CTH MEXIY HallMOHAIBHOCTIMU. B r11. 1 0 «ipecTynieHuu NpoTUB rocy1apCTBEHHOM
oe3onacHocTH» ocobeHHoi yactu YronoBHoro Koxexca KHP npenycmarpuaercs,
YTO CTOBOP C MHOCTPAHHBIM T'OCYJApCTBOM B yHIEpO CYBEPEHUTETY, TEPPUTOPUATIb-
HOU 1enmocTHocTH U Oe3omacHocT KHP HakaspiBaeTcsi MOKU3HEHHBIM JIMIIICHUEM
cBOOOIBI MO0 NUIIEHHEM CBOOO/IBI HA CPOK JiecsaTh 1 6oiee et (c1. 102 YK KHP)%,

Poccus taxke sBIsSieTCS MHOTOHAITMOHAIBHOW CTPAHOM, OJTHAKO OOS3aHHOCTH
110 COXPAHEHMIO €IMHCTBA B OTACIbHYIO CTaThIO0 HE BBIHECEHA.

B cootBerctBuM co cT. 54 Konctutynuu KHP rpaxnane Kuraiickoit Hapon-

%8 JTapymosa K. K. KoHCTHTYIHOHHEIE 00S3aHHOCTH KaK 2JIEMEHT IIPABOBOTO CTAaTyca IPaXKIaHUHA B KHTACKOH HApO.I-
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HOM PecniyOnuku 00s13aHbI OXpaHATh 0€30MaCHOCTh, YECTh U MHTEPECHhl POIUHBI, OHH
HE JIOJKHBI COBEPIIATH JEHCTBUS, HAHOCAIINE Bpe OE€30MaCHOCTH, YECTH U UHTEpE-
caM Ponunbl. besomacHocTh PouHbI peacTaBisieT co0oi BayKHeHIIIee o0ecreueHre
CTaOMJIBHOCTH TIOJIMTUYECKON BJIACTH M OCHOBHBIX TpaB M CBOOOJ TpakJIaHHWHA.
Korma Poaumna Haxomutcst B 6€30IaCHOCTH, TOTJA TpakJaHEe MOTYT peau30BaTh
mpaBa U CBOOOJIbI, a rOCYAapCTBO MOXKET pa3BUBAThCs. Kaxkaplil rpakiaHuH 00s3aH
3amumnaTh 6€30macHoCTh PouHBI, OOPOTHCS C MEWCTBHUSIMHU, HAHOCSAITUMU Bpes Oe3-
OMacHOCTU POJIMHBI — 3TO €ro rpa)xaaHCKui I0Ar. 3aKOH O TOCYyJIapCTBEHHOM 0e3-
omacHoctu KHP (ct. 4) npenycmaTpuBaeT OTBETCTBEHHOCTh BAUHOBHBIX 32 JIEHCTBHS,
HaHocAIue Bpe 6e3onacHocty Pogunel. [Ipu 3ToM K 1eMCTBUSIM, HAHOCSIIIUM BpET
6e3onacHoCcTH POMHBI OTHOCSTCS : OpraHu3alus, TUIAHUPOBAHUE U OCYIIIECTBICHHE
packosa CTpaHbl, HAPYIICHUE €IMHCTBA TOCYJapCTBa; OCYLIECTBIECHUE MOAPHIBA TOC-
YAAPCTBEHHOW BJIACTH, CBEPKEHHUE COLMATUMCTUYECKOTO CTPOs; Y4YacTHE B
IITHOHCKUX OPTraHU3alUsAX WIIA NOJYyYCHHUE 3aJaHUi OT IIIMOHCKUX OpraHU3alui U
WX AareHTOB; TMOXMWIIECHWE, BBIBEABIBAHWE, NOAKYIl, HE3aKOHHAs Iepenada
roCyJIapCTBEHHON TafHBI U MHGOPMAIIMH; MPOBOIMPOBAHKE, MPUHYKIICHUE, BOBJIE-
YeHHe, MOJKYN pabOTHUKOB rOCyJapCTBEHHBIX OPTaHOB K COBEPIICHUIO BOOPY>KEH-
HOTO MATEKA UM BOOPYKCHHBIX OCCIOPAKOB; APYTHUE NCUCTBUS, HAHOCSIINE BPE
6e3onacHocTtu PoguHbL.

3amura yectu Pogunasl B KHP — 3TO CBSIIEHHBIN JOJNT KaKI0TO rpa)KJaHHA
KHP. Bo wucnonHenue ykazaHHO#M o00s3aHHOCTH B Kurtae mpoBoauTcs OOJbIas
BOCIUTATENIbHAs paboTa B JlyXe MaTpUOTU3MA, KOJUICKTUBU3MA U MUHTEPHAITMOHAIHN3-
Ma, BOCIIMTAHHE HA OCHOBE JUAIICKTUYECKOrO M HCTOPUYECKOTO MAaTEpUalI3Ma;
OCYIIECTBIISIETCS OOph0a ¢ MEUCTBHUSAMU, HAHOCAIUMU Bpen yectu Pomunbl. ['ocy-
napctBeHHbI Quiar KHP sBisietcst cumBoiioM crpanbl. Bee rpakiane JOJKHBI CO-
OJI01aTh 3aKOH O TOCYJapPCTBEHHOM (hjiare U CTPOTO UCTIOIHSATH HHCTUTYT MO THATHS
dnara. Korma mpoBoautcs 1epeMoHus MOMHATUS (Quiara, JODKEH 3By4aTh THUMH.
3akoHonarensctBo KHP TpeOyer, uToOBl BCe TpaxaaHe MOHUMAIM COJEp KaHHe
rMMHa, 3Ha4eHue ¢uiara u repoa.

Nurepecst Poqunbl B KHP cocrapmsitor equnoe 1ienoe ¢ 001erocyaapcTBeH-
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HbIMM HMHTEpecaMmH. VX MOXKHO pa3[eiauTh Ha BHEIIHWE W BHYTpEHHHE. BHemHue
BBIPAKAIOT HALIMOHAJIbHBIE MHTEPECHl B MOJUTUYECKUX, SIKOHOMUYECKHX U JPYTHX
oOnacTsix. BHyTpeHHHE MHTEpECHl TaKKe SIBJISIOTCS BBICIIUM BBIPAKECHUEM HHTEpE-
COB TpaxiaHuHa. KaxIplii TpaXJaHWUH JIOJDKEH [OHHMAaTh, YTO HWHTEPECHI
rOCyapCTBa, KOJUICKTHBA, U YEIOBEKa €IUHBI,

3. O06s13aHHOCTh BOGHHOM CiIyk0bl. JlaHHAst 00S3aHHOCTh MPEAYCMOTPEHA CT.
59 Koncrurymuu P® u ct. 55 Koncturynuu KHP.

OcHoBHO#, HauOosiee aKTUBHOM (HhOpPMOI peanu3aluy OO0S3aHHOCTU 3alllUThI
OteuectBa siBisieTcs ciiy:k0a B Boopyxennbsix Cunax P®. Crates 59 Koncturyuuu
YCTaHABJIMBAET, YTO «TpakaaHuH Poccuiickoit denepaiiiu HeCeT BOCHHYIO CIYKOy B
COOTBETCTBHUHM C (heePATLHBIM 3aKOHOMY.

[To ®enepanbHoMy 3akoHy oT 28 mapra 1998 1. No 53-03 «O BoMHCKOU
00513aHHOCTH U BOEHHOMW CIyk’0€» B COJEpKaHHUE BOMHCKOW OOSI3aHHOCTU BXOJIAT:
BOMHCKUHM Y4Y€T; MOATOTOBKAa K BOCHHOM CIy>KO€; NMpPHU3bIB Ha BOCHHYIO CIYXKOY;
MIPOXOXKJEHNE BOCHHOU CIIyObl; MpeObIBaHUE B 3amace; MpU3bIB Ha BOCHHbBIE COOPHI
U MIPOXO’KJCHHE BOCHHBIX COOPOB B NEpUOA NMpeObIBaHMs B 3amace; BOGHHOE 00yde-
HHE B BOEHHOE Bpems u ap. (ctr. 1)%.

JlanHast 00s13aHHOCTh B MUPHOE BPEMsI pACIPOCTPAHSAETCS Ha JIUI[ MY>KCKOTO
nosia. B cT. 23 — 24 nanHoro 3akoHa yCTaHOBJICHBI OCHOBAHUS ISl OCBOOOXKIEHUS OT
NPU3bIBA U MPEIOCTABICHUS OTCPOUEK OT MPU3bIBA HA BOEHHYIO CIIYXkO0Y.

Hanuune KOHCTUTYIIMOHHOM OOS3aHHOCTH BOCHHOW CIY>KOBbI coueTaercs ¢
BO3MOXH OCTBIO JI0OpOBOJIBHOTO TIOCTYIUIEHMS Ha CIyX0y IO KOHTpakTy. B
KoHcTuTylmm coaepKuTcs HOBOE JI HAILEro 3aKOHOAATENbCTBA IMOJOXKEHHE 00
abTEPHATUBHOMN CITyKOe€.

Poccuiickoit denepanuu B ciydae, €Clid €ro yOeKJIeHUsIM WM BEpOHCIOBe-
JAHUIO MPOTHBOPEYUT HECEHUE BOCHHOM CIIYyKObI, a TaKK€ B MHBIX YCTAaHOBJICHHBIX

(I)CI[epaJ'H)HLIM 3dKOHOM CJIydassX UMCCT IIpaBO Ha 3aMCHY €€ aJIBTepHaTHBHOﬁ Irpax-

% Jlasynosa K. K. KOHCTUTYIIMOHHBIE 00A3aHHOCTH KaK 3JIEMEHT NMPABOBOTO CTATyca IpaX/aHuHa B KUTAHCKOM Hapo/I-
HOH pecnyoiike // Tocynaperso u mpaso. 2015. Nel. C. 178 — 181.

80 Mdenepanbubiii 3akon or 28.03.1998 1. Ne 53-®3 «O BOMHCKOH OGS3aHHOCTH M BOEHHOU ciyk0Oe» (B pem. or
29.12.2017 r. Ne 473-03) (¢ u3M. u jom., Berym. B cuny ¢ 09.01.2018) // CoGpanue 3akoHomarensctBa Poccuiickoit
Oeneparun. 1998 r. Ne 13. Cr. 1475.
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JaHCKoM cmyxk60i (cT. 59)%%. IIpaBoBOe perynupoBaHne OCYIIECTBIECHUS aTbTEPHA-
TUBHOU CIIy>KObI ocymiectBisieTcss OenepanbHbiM 3akoHOM OT 25 mronst 2002 r. Ne
113-®3 «O06 anbTepHATHBHOM Ipa)KAaHCKOU CIIyk0e» M mocTaHoBjeHueMm IlpaBu-
tenabcTBa PO or 28 mas 2004 r. Ne 256 «O6 yrBepxkaeHuu [lomokeHHs 0 TIOpsIKeE
MIPOXOKJICHUS aJTbTEPHATUBHOMN IPakIaHCKOU CITY>KOBbI».

Cornacno ct. 55 Koncturynun KHP BouHckas ciyk6a 1 yyactue B HApOJIHOM
OTIOJTYEHUH B COOTBETCTBUU C 3aKOHOM SIBJISIIOTCSI IOYETHON 00S3aHHOCTHIO TpaXIaH
Kuraiickoit Haponnoit PecriyOnuku. 3ammra oredecTBa U OTpaKeHUE arpeccuud —
CBAIIICHHBIN JoJT Kaxaoro rpaxnaanuHa Kuraiickoit Haponnoit PecnyOnuku, Hesa-
BHUCUMO OT HAaIlMOHAJIBHOM WM PACcOBOM MPHUHAMICKHOCTH, TMOJA, POJA 3aHITHH,
COLIMAJIbHOIO TPOMCXOXKICHUs, BEpoOUCHOBeneHUs, oOpa3oBanHusa. ['paxnane KHP
HECYT BOEHHYIO CIYK0y B COOTBETCTBUM C 3aKOHOM. [lopsiiok BO€HHOM Ci1y:KObI pe-
rynupyercsa 3akoHoM KHP ot 1 oktsa6pu 1984 r. «O BoeHHOM ciyxk0e « (HOBas
penakuus npuHsata B 1998 r). B cooTBeTcTBUM C yKa3aHHBIM 3aKOHOM JI€HCTBUTEIIb-
Has BoeHHas cinyxk0a B Kutae npencrapisier co0oil coueTaHue CIy Obl 10 IPU3BIBY
U 100POBOJBLHOM CITy)O0bI, a CIy)K0a B 3amace — cCOYETaHUE CIYKObI B pe3€pBE U B
HapOJHOM omnofiyeHnu. PsanoBoit coctaB BoopyxkeHHbIX cuinl KHP komruiektyercs Ha
OCHOBE IpU3bIBa, KOTOPOMY IOMJIEkKAT TpaxaaHe, JocTurmue 18 ser, BKirodas ,
KEHIIUH «HMCXOJS U3 MOTPeOHOCTEN BOOPYKEHHBIX CHl». C y4eTOM BBIIICYOMSIHY-
ThIX MOTPEOHOCTEN MOTYyT OBITh MPHU3BaHBl B apMHUIO M HeAocTurimue 18-yeTHero
Bo3pacra. IIpenycMoTpeHa OTCpouka sl T€X, KTO SBISETCS €IMHCTBEHHBIM
KOPMUWJIBIIEM B CEMbE, a TAKXKE JJIsl CTYJIEHTOB JIHEBHBIX BY30B. CPOK CIIykObl IO
NPU3bIBY — JBa r0/a, MOCJIE YEro >KeJarollue MOTYT MEperTH Ha J0OpPOBOJIbHYIO
ClIy’k0y, 4TO COOTBETCTBYET CYIIECTBOBABILIEMY MOHSATHUIO CBEPXCPOUYHOM CIIYKOBI.
J{ns KUTaMCKUX COJIIaT-T00pOBOJIBILIEB CIIy»K0a JIUTCS HE MEHee TpeX U He Ooliee
TPUAUATHU JIET; NPEAEIbHBINA BO3PACT JIJIsl YBOJIBHEHUS B 3aMac — MAThAECAT MSTh JIET.

Takum 006pazoM, U3 MPUBENCHHONW HOPMEI cienyer, uto B Koncturynuu PO

MPEAYCMOTPEHO OOJIBIIE MpaB JAJIsl TPaKJIaH B OTHOIICHUH OOS3aHHOCTU MO BOCHHOM

81 Koncrurynus Poccniickoii ®eiepaiuy : NpUHATA HA BCEHAPOIHOM rosiocoBanuu 12.12.1993 r. (¢ yueTOM NONpaBok,
BHECEHHBIX 3akoHamMu Poccuiickoit denepaunu o nonpaskax k Koncruryuuu Poccuiickoit ®enepanuu ot 30.12.2008 r.
Ne 6-®DK3, ot 30 mexabps 2008 r. Ne 7-OK3, or 05.02.2014 Ne 2-®K3) // Cobpanue 3akoHOmaTenbcTBa Poccuiickoit
Oenepanun. 2014. Ne 15. Ct. 1691.
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ciIy>)k0€ , 3TO BBIpAXKACTCsl B MPOXOXKJIECHUE aJbTEPHATUBHOM CIyXObl, BO3pacTte
IPU3BIBA, CPOKA CITYHKOBI.

4. O0s3aHHOCTb YILJIAThl HAJIOTOB.

B mo0om rocynapcTBe HaJIOTH COCTAaBJISIIOT OCHOBY TOCYAapCTBEHHOTO OIOM-
KeTa. Y CTaHOBJIEHUE HAJIOTOB HEOOXOIUMO JIJIsi ((UHAHCUPOBAHUS TaKUX OOIIEerocy-
JApCTBEHHBIX (YHKIUN, KaK yIpaBiIeHUE, OpraHu3aius o00OpoHbl, KyJIbTypa U T. .
Cornacno cT. 57 KoHCTUTYIMH «KaK[Iblii 00s13aH IJIATUTh YCTAHOBICHHBIE HAIIOTH U
cOOpBI. 3aKOHBI, YCTAaHABIMBAIOIINE HOBBIC HAJIOTU WJIH YXYAIIAIOMIUE TOJOXKEHHUE
HAJIOTOIIATEIbIINKOB , OOpaTHOM CHIJIbI HE UMET». B cBs3u ¢ ¢eneparuBHbIM
ycTpoiictBoM Poccuun yctaHoBieHHE OOUIMX MPUHIIMIIOB HAJIOTOOOJ0KEHHUST U cOo-
POB OTHECEHO K COBMeCTHOMY BejaeHHio Poccuiickoii denepanuu u ee CyOBEKTOB.
3aKOHOMPOEKTHI O BBEJACHUHM WM OTMEHE HAJIOrOB, OCBOOOXKIEHUH OT HMX YILUIATHI
MOTYT OBITh BHECEHBI TOJIBKO MpU Hanuuuu 3akitoueHus [IpaBurenscrBa PO. [Tops-
JIOK UCIIOJIHEHUSI 00S13aHHOCTH yIuiaThl Hastoros perniamertupyetrcss HK PD u psagom
JIpYTUX 3aKOHOJATENbHBIX aKTOB. B mensx obecniedeHus MpOBEICHUS HaJOTrOBOM
MOJIUTUKH B CTPYKTYPY UCIOJHUTEIBHOW BIIACTH BKIIIOUeHA DefiepanbHas HAJIOroBas
cayx6a®2,

B ct. 56 Koncrturyuuu KHP roBopurcs, uto rpaxknane Kuraiickoii Hapognoit
PecnyGinku 00s13aHbI B COOTBETCTBUU C 3aKOHOM IUIATHTH HAJIOTH. YTlaTa HAJIOTOB
B COOTBETCTBUU C 3aKOHOM SIBJISIETCS 00A3aTEIbCTBOM Hajloromiareabmukos. [lo 3a-
koHoxarenscTBy KHP HamoromnarenpiynkaMu sIBISIFOTCS BCE MPEANIPUATUS U Opra-
HU3AIMM, B TOM YHCJIC IPEANPUITUS C HMHOCTPAHHBIMU UHBECTUIUSAMHU. DTO MOMKET
ObITh KaK KHTAlCKO-MHOCTPAHHOE COBMECTHOE MpEANpHUSITHE, TaK M KHUTAKNCKO-
WHOCTPAHHOE COBMECTHOE AKIIMOHEPHOE NPEANPUATHE, a TAKXKE NPEANPUATHE CO
100 % uHocTpanHbIM KanutaiaoM (1. 3. cT. 2 u n. 2-3. ct. 3 3akona KHP o nanore Ha
npubbUTs ipeanpustuii ot 1 saBaps 2008 r.). Hamorommarensumkamu SBISIFOTCS U
rpaxxgane KHP, a Taxke mHoctpannsie rpaxaane. Tak, moboe ¢Gu3ndeckoe U0
YIUTAYMBAET MOJOXOAHBIN HAJOT C JIOXOJOB, MOJTYYEHHBIX U3 UCTOYHUKOB HA TEppH-

topuu KHP u 3a ee npenenamu.

82 Crpexosos B. I'. Koncrutynnonnoe npaso Poccun : yue6nuk mis 6akanaspos. M. : IOpaiit, 2012. C. 78.

46



OO0s13aHHOCTAM TpaKJaH yIIAYMBATh HAJIOTH KOPPECTIOHAUPYIOT CIEIYIOIINe
[paBa: Ha IMOJYYEHUE OT HAJIOTOBBIX OPTAaHOB M MX JOJDKHOCTHBIX JIUL Pa3bICHEHHM
O HaJIOTOBBIX CTAaBKaX, Tapu(ax; Ha UCIOJIb30BAHUE HAJOIOBBIX JIL[OT; Ha paccpod-
Ky, OTCPOYKY yILIaThl HaJloroB u T.1. Hampumep, cormacuo cr. 1 3akona KHP o mno-
J0X0IHOM Hayiore ¢ usndeckux auiy oT 10 centadps 1980 r., ecnu ¢uzmdeckoe
auno npokusaeT Ha Teppuropun KHP menee oHOrO roga, a €ro 10Xo/pl, OJIYYEHBI
U3 HUCTOYHUKOB 3a mpenenamu Tepputopun KHP, To Takoe dumsmnueckoe nuio He
yIuradyuBaet nogoxoansiii Hajor B KHP. B cooTBeTcTBUY €O CT. 4 yKa3aHHOTO 3aKOHA
OT yIUIaThl OJIOXOJJHOTO Hajora 0CBOOOXIaeTcs (pU3ndeckoe JIMIo, UMEIOLIEE Clie-
JYIOIIME BUABI IOXOJIOB: MPEMUU WIIM Harpaabl 3a JOCTUKEHUS B HayKe, TEXHUKE,
o0Opa3oBaHMHU, KyJIbTYPE, 3APaBOOXPAHEHUH, CIIOPTE U 3aAIIUTE OKPYKAIOLIEH CpeJibl,
IPUCYKIAEMbIE TOCYITAPCTBEHHBIMU OpraHaMu, a TaK’K€ HHOCTPAHHBIMU U MEXTyHa-
POJIHBIMHM OpPraHU3ALMIMU ; MOCOOUS OJArOTBOPUTEIBHOIO XapakTepa, MEHCHUU II0
CJIy4aro IOTEpU KOPMUJIbLIA, TUIATEKN B paMKaxX MAaTepUaIbHON MIOMOIIH; CTPAXOBBIE
BBIIIATHl MOCTPAJABIIMM; JICHEKHBIE BBIIIATHl U BO3HAIPAaXKIEHUS BOEHHOCIYXa-
muM. JluriaoMaTtudyeckue M KOHCYJIbCKHE PaOOTHUKM OCBOOOXKAAIOTCS OT YIUIAThI
MOJXOJHOIO HAJIora, XOTs Obl MX JOXOAbl OBLIM MOJY4YEHbl M3 MCTOYHUKOB Ha
teppuropun KHP.

3a yKIIOHEHHUE OT yIUIaThl HAJIOTOB, a TAK)KE 32 MHBIE HAPYIICHHUS HAJIOTOBOT'O
3aKOHOAATENBLCTBA 3akoHOAaTenbcTBOM KHP npenycmorpena orBercTBeHHOCTD. Tak,
VYronosusiii kogekc KHP copepxut pasg. 6 1. 3 0 «HOpecTYIUIEHHSX TPOTUB
nopsiika cOopa HaJoOroB», IJe MPEeAyCMOTpPEHa YrojoBHash OTBETCTBEHHOCTh 3a
HAJIOTOBBIE TIPECTYILIEHU .

W3 yero ciemyeT, 4TO JaHHAs HOPMa CXO0a MO0 CBOEMY COJAEPKAHUIO KaK B
Konctutyuun P®, tak u Koncrurynnn KHP.

Takum o0pa3om, OBUIM TEPEUYHUCICHBI OCHOBHBIC OOS3aHHOCTH TpaXKaaH
npenycmorpennsle kak B Koncrurynusamu PO u KHP, ognako kpome Bollenepeuuc-

JICHHBIX, MPEAYCMOTPEHBI pAN APYrMX CXO0XKUX OOf3aHHOCTEW: 3a00Ta O HETpy-

83 apymosa K. K. KoHCTHTYLHOHHEIE 003aHHOCTH KaK JIEMEHT IIPABOBOTO CTAaTyca IPayKJaHUHA B KHTAICKOH HAPO.I-
HoW pecniyoimke // Tocymaperso u npaBo. 2015. Ne 1. C. 178 — 181.
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nocnocoOHbIX netax u poautensx (ctT. 49 Koncrutyuun KHP u cr. 38 Koncrurynuu
P®), kpoMe TOro xortenock Obl OTMETUTH OOSI3aHHOCTH CYNPYTaMH OCYILECTBIIATH
IUIAHUPOBAHKUE POKIAEMOCTH, IIPEAYCMOTPEHHON BhILIEYKa3aHHOM cTaThbell KoHCTH-
Tyt KHP; nomydenne o0pa3zoBaHus, TaKKe SBISIETCS HE TOJIBKO MMPABOM I'PAXK/IaH,
HO 1 00s13aHHOCTHIO (CT. 46 Koncturynuu KHP u ct. 43 Konctutymuu P®D).

Kpome Toro B Koncturynum P® oraensHO ompeneneHbl 00S3aHHOCTH IO
COXpPaHEHHE HCTOPUYECKOTO U KyJIbTypHOTo Haciemusi (4. 3 cr. 44), coxpaHeHHe
IPUPOJIBI U OKpYXkaroliei cpeasl (cT. 58).

[ToaBOS UTOT BBHILIEU3IIOKEHHOMY, MOHO CA€NaTh CIEIYIOIINE BBIBOJIbI, YTO
no 3akoHonarenbcTBy KHP u P® 00s3aHHOCTH SBJISIFOTCS] BAXKHEUIIIMM AJIEMEHTOM
OOIIIECTBEHHBIX MPABOBbIX OTHOLIEHUH. OCHOBHBIE O0S3aHHOCTH YEJIOBEKa U Tpax-
JaHWHA 3aKperuieHbl B KOHCTUTYIIMM U TECHO B3aMMOCBSI3aHbI C KOPPECIOHIUPYIO-
MMM UM TpaBaMu. B 11e10M nepeyeHb OCHOBHBIX KOHCTUTYLIMOHHBIX O0S3aHHOCTEH
CXO0 C aHAJIOTUYHBIMU O0S3aHHOCTSIMHU, 3aKPEIVIEHHBIMUA B KOHCTUTYLIUSIX €BpONEH-
ckux rocyaapctB U Poccun. OnHako, 0€3yciiOBHO, UMEIOTCS M CYIIECTBEHHBIE OCO-

OCHHOCTH, CBSI3aHHBIC, TIPEXKC BCETO, C OCOOBIM MOJIUTHUYECKUM peknmom KHP.
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3 ITPOBJIEMbBI PEAJIM3ALIMUA TTPAB YEJIOBEKA B COBPEMEHHOM
KHUTAE 1 POCCHH

Boinepikka u3 npeamOyibl «Bceobiel gexnapaiiy mpaB 4eloBeKay TIIIACHT,
YTO «IPU3HAHHE JOCTOMHCTBA, IPUCYILIETO BCEM YIEHAM YE€JIOBEYECKOW CEMbU, U
pPaBHBIX M HEOTHEMJIEMBIX NPAaB SIBISIETCS OCHOBOW CBOOOBI, CHPABEIMBOCTH H
BCEOOIIET0 MUPa», a TAKXKE, YTO «IIPEeHEOpEeKEeHUE U MPE3PEHUE K mpaBaM desloBeKa
IIPUBEIN K BAPBAPCKUM aKTaM, KOTOPbIE BO3MYLIAIOT COBECTh YEJIOBEYECTBA, U YTO
CO3J[aHiE TAKOTO MUPA, B KOTOPOM JItOJIU OyIyT UMETh CBOOOY CIIOBa U YOEXKIeHUN
U OyyT CBOOOAHBI OT CTpaxa W HYK[bl, IPOBO3IJIAIIEHO KaK BBICOKOE CTPEMJICHHUE
moneit». OgHako npobsieMa nmpaB U CBOOOJ YEJIOBEKA OCTACTCS HE PEIICHHOW U B
Hamu JgHU. OOH mpuBomuT (akTsl rpyOboro HapylleHus mpaB ueioBeka. Tak,
HallpuMep, BO MHOIUX CTpaHaX TOCYAapCTBEHHBIMH BJIACTSMHU MO-TIPEKHEMY
IPUMEHSIOTCS IBITKH; HE PEIKU ClIydad JUCKPUMHUHALMM 110 NIPU3HAKY Pachl U MOJa,
a TaK’Ke€ HACWJIbCTBEHHOE IMPUBJICUEHHUE JeTe K padoTe, 3aHATHIO MPOCTUTYIHEN U
JPYTUX BUAAX MPOTUBOIPABHOU NesATenbHOCTH. Takum oOpasom, mpuHstas B 1948
rogy «Bceobmas neknapanus npaB yegoBEeKa» HE TEpseT CBOEH aKTyaJbHOCTH, a
npo0sema NpaB YeJOBEKa UMEET BaKHEWIIee MEXIYHAPOIHOE 3HAUCHHE.

B nocnennee Bpems npasutenbetBo Kuraiickoih Hapoanoii PecniyOnuku ctano
yIeATh 3HAUUTEIbHOE BHUMaHue npoOJieMe MpaB YenoBeKa, CunuTas, Kak U MUPOBOE
Co00IIEeCTBO, ATy Mpobsiemy Hanbosiee BaxkHol. KHP ono0psier u noanepxuBaeT me-
ponpustua OOH no npakTuueckoMy OCYIIECTBICHUIO MPaB uesioBeka B mupe. OniHa-
KO, N0 MHEHHWIO KHUTalCKOr0 PYKOBOJCTBA, BOIUIOIIEHHE B XU3Hb KOHLENUUU O
npaBax 4YeJioBeKa JOJKHO MPOUCXOIUTh € YYETOM HAIMOHAIBHBIX OCOOEHHOCTEH
Ka)KJIOTO OTJIEJIBHOI0 IOCY1apCTBa, 4 UMEHHO COLMAIIBHBIX, KYJIbTYPHBIX, HCTOpUYE-
CKMX M DKOHOMHYECKHX 0COOCHHOCTe. TakuM 00pa3zoM, pacCMOTPEHHE BOIPOCa O
MpaBax 4YeJOBEKAa HAMpSMYI0 3aBUCUT OT HAIMOHAIBHBIX TPAMUIMN KaKIOU
OTIEIbHOU cTpaHbl. OTCIOAA CIEAYET BBIBOJ, YTO HE CYIIECTBYET YHHUBEPCAIBHOIO U
OJIHOTUITHOTO JIJIsl BCEX TOCYIapCTB PElIeHUs Mpo0ieMbl paB yenoBeka. Kurail nume-

€T CBOC MHCHHC OTHOCHUTCJ/IbHO PCHICHUA HpO6HeMBI IIpaB YCJIOBCKAa , KOTOPOC
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YUYUTBHIBAET 0COOCHHOCTH KUTAMCKOIO rOCYy/1apCTBa.

CornacHo unesM KOH(YIIMAHCTBAa, HA IEPBOM IUIAHE JOJDKHBI HAXOJUThCS
BOCIIUTaHUE M YOexXJeHUE, a HE BJIACTh U MPUHYXKACHHE. BceiencTBue Takux B3IIIs-
JIOB KHWTANIbl OTPULATEIIBHO OTHOCUJIMCH K €BpPOINEHCKOM uJee mpaBa C €ro
CTPOTOCThIO U a0cTpakTHOCTHIO. KoHbyIMaHckast ueooTusl yKa3blBajia Ha TO, YTO
YEJIOBEK HE JOJDKEH HACTAaMBaTh HAa CBOMX MPaBax, MOCKOJBKY JOJII KaXKIOrO CTpe-
MUTBCSI K COTJIAaCHIO U 3a0bIBaTh O cebe B MHTEpecax BCeX; KOHKPETHOE peIIeHHE
JOJKHO OTBEYATh CIPABEUIMBBIM U TYMAaHHBIM UyBCTBaM, a HE ObITh BKIIOYEHHBIM B
PaMKH IOPUIAYECKON CXEMBI.

[TIpaBoBoe nosoxenune nuuHoctd B KHP ocHOBBIBaeTCS Ha cOMannuCTAYECKON
JIOKTPUHE MPAB YEJIOBEKA U OTpa)XaeT TPaJULIMOHHbIE KUTAHCKUE BO33PEHUS HA POJIb
YeJ0BEKa B 00IIECTBE, yMalsisl HEHHOCTh OTJEIbHON YEI0BEUECKON JIMYHOCTH. 3aKOH
O TPaXKJAHCTBE UCXOAUT M3 TPEX MPHUHILMIIOB: «IIPABO KPOBU», IPABO IMOYBBD» M
«HETPU3HAHUE ABOMHOTO rpaxkaaHcTBa». C TOYKU 3peHUsI HAIMOHAJIBHOIO MpaBa Co-
0JIr01aeTCS BO3MOXKHOCTD MPUOOPETEHNSI KUTAaHCKOTO IPaXk/IaHCTBA, HO C TOYKHU 3pe-
HUS COOJIIONIEHMsS] TpaB Ha TPAXKIAHCTBO JPYroro TrocyJapcTBa HECKOJIBKO
MPOTUBOPEUYUT HOPMaM MEXKJIYHAPOJHOTO TpaBa U BIIOJHE E€CTECTBEHHOTO IS
€BPOIIEULIEB IBOMHOTO UM MHOKECTBEHHOI'O TPAKIAHCTBA.

Taxxe cnemyer oOpaTUTh BHUMaHUE Ha MOJUTUKY JTAHHOTO TOCY/IapcTBa B
cdepe perynupoBaHus poxaaemMocTd. Hanpumep, monuTHka «OJHA CEMbS — OJMH
pebEHOK» MmpuBena K ToMy, uTo Kurtaii sBisieTcst oHOM U3 Haunbosee ObICTPO cTape-
foruux crpad B Mupe. C 1979 r. Brutots A0 2016 1. HapyIieHHe MOJUTHKH «OJHOTO
pebénka« kapanoch mrpadom (10 1 saBaps 2016 r. B ropoACKOit ceMbe pa3penanoch
UMeTh He OoJee omHOTO pebénka. Ecim poknanack AeBOYKa, TO MOXKHO OBIJIO UMETh
emé ogHOoro peOéHka. B cenbckolt cembe pazpemanoch uMeTh ABYyX nereid. [lpu
COOJIIOJIEHUU ATOTO TpaBUjIa CEMbs IMOIydyania MaTepUAIbHOE TOOIIPEHUE OT TOCY-
JapcTBa, MPU HAPYIIEHUU — ToJlaraics mrpad). Bo MHOTUX rocymapcTBax Takoe OT-
HOIIICHUE K €CTECTBEHHOMY IpPaBy Ha KU3Hb CUUTACTCS HEJAOMYCTUMBIM.

CoBpeMeHHOE MEXKIyHapOJIHOE MPAaBO CTaBUT B MPHUOPUTET «CTATYyC JIMYHO-

CTU», 4YTO IMO3BOJKICT COXPAHUTL TJIABHYIO M[NEJIOCTHOCTb, HCKOC TPUCAWHCTBO!:
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JUYHOCTb, OOMIECTBO U TOCYAAPCTBO B TIOJIHON B3aMMHOM TaPMOHH3AIUN U TTPABUIIb-
HOM B3aMMHOM (YHKUMOHUPOBaHMHM. B 3TOM u© 3akiro4yaeTcss HENOHMMAaHME,
HE MIPUHATHE M HECOOJIIOJICHHE HOPM MEXIYHApPOJIHOIO MpaBa, YTO M SBISIETCS
OC HOBHOM MpoOJEMOIl B MPAaKTUYECKOW peanu3aluu MpaB MU CBOOOJ YEIOBEKa H
rpaxaannHa B KHP. B KHP otpumaeTcs koHIeniys ecTeCTBEHHBIX IIpaB (IIpaBo Ha
KU3Hb, CBOOOIY CJIOBA, MPABO Ha JIMYHYIO 0€30IM1aCHOCTH), T. €. BCE MpaBa U CBOOOIbI
MPENOCTABISIOTCS TOCYIapCTBOM, U TOJBKO OHO ompenaeisier ux oobéM. boiee Toro,
B Konctutymuu KHP 1982 r. momHOCTBIO OTCYTCTBYET psiJi 3TUX IpaB U cBoOoa. B
2004 r. B KOHCTUTYIIUIO BKIIFOUMIIN TIOJIOKEHHE «[ 0CyaapCcTBO yBa)kaeT | 3aIUIINACT
IIPaBa YEJIOBEKa». BHECEHUE JaHHOTO MOJIOKEHUS SIBISACTCS BaXKHBIM HAIIPABICHUEM
B Pa3BUTHH IPAB YEJIOBEKA B YCIOBUIX «COIMAIIM3MA C KHTAHCKON crielu(UKo.

OpnHako MeXAYHapOIHOE COOOIIECTBO €KEr0HO MOJHUMAET BOIMPOCHI, Kaca-
IOILKECS MPECIEIOBaHUs CO CTOPOHBI npaBuTenbcTBa KHP 3THHUYECKUMX HalMOHalb-
HBIX MEHBIIUHCTB: THOETIIEB U YWUTypoB, TakXKe TMpecieoBaHUsl W TOHEHHUS
npakTUKyomnx PanyHsI'yH — « Benukunii 3aKoH Kojieca yYEHHUsD, IPUMEHEHUS Ke-
CTOKUX M YHUKAIOIIUX JOCTOMHCTBO Mep HakazaHuil. [lo oduimaibHbpIM TaHHBIM, B
KuTtae exeroHo Ka3HsT 10 3 ThICSY OCYXKJIEHHBIX, 10 HEOPUIIUATBHBIM — JI0 5 ThI-
CSIY OCYXKIEHHBIX, MPUUYEM HE TOJBKO 3a TAKUE TSKKUE MPECTYIICHUS, KaK yOUiicTBa,
TEPpOpHU3M U pa300i, HO U 332 HEHACWJICTBEHHBIC YKOHOMUYECKHUE MPECTYIUICHUS —
MOILIIEHHUYECTBO, KpaXka KpEIUTHBIX KapT u ap. CMmepTHas ka3Hb 1 Kutas Bcerna
SBJISTIACh OOBIYHBIM sIBICHHEM. Tak, OJHA JPEBHEKUTANCKas TOro BOpKa TJIaCHT:
«OUTh MO TpaBe, YTOOBI BCIIYTHYTh 3MEIOK, T. €., IO BBIPAKEHHUIO KUTAHCKHUX IOPU-
CTOB, Ka3HUTh OJTHOTO, YTOOBI MIPEAOCTEPEUh MHOTHX.

Taxoe cypoBoe HakazaHHe 00YCIOBIEHO UCTOPUUYECKUMH OCOOCHHOCTSIMH pas3-
BUTHUSI CTPAHBI U €€ 3aKOHOJATENbCTBA, OEPYILEro Ha4YajJI0 C MOMEHTAa BO3SHUKHOBEHUS
JPEBHEKUTANCKOTO MpaBa, OCHOBAHHOTO HAa paHEe YIIOMUHABIIEMCS] KOH(PYIIMAHCTBE
Y JIETU3ME, TJ€ UMEHHO WLIKOJIA JIETU3Ma WU 3alI0KWJIa CYpPOBOCTh M KECTKOCTH
Haka3zaHui. [[puMeHEeHNE KECTOKUX U YHUKAIOIIUX JTOCTOMHCTBO MEP HAKA3aHUU B
Kurtae ocraércs akTyaabHOW M OTKPBHITOM MPOOJIEMON HE TOJNBKO BHYTPH TOCYyHap-

CTBa, HO U JIsl BCET0 MEXIYHAPOIHOIO COOOIIECTRA.
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Takum oOpazom, Henb3st oTpulath TOT ¢akt, uyro Kurail cerogus yzaenser
OTPOMHOE BHUMAHUE PA3BUTHI0 MHCTUTYTa «IIPaB YEJIIOBEKAa M TIPAKIAHWHA « HE
TOJIbKO (JOPMaAJIbHO, HO M MPAKTUYECKH, T.€. BEAET MOJIUTHUKY IO MPAKTHUYECKOU pea-
JU3alliM IpaB YEJIOBEKAa WM IPaKJaHWHA. JTO MOATBEP)KIAETCS MOJINUCAHUEM U pa-
Tuukanuen psga MeXIyHApPOJIHBIX MPAaBOBBIX akTOB. bosee Toro, peanuzamus oc-
HOBHBIX IIpaB U CBOOO/I YeJIOBEKa B TIOJIHOM OOBEME SIBIISIETCA OAHON U3 TJIaBHBIX 3a-
nad passutust KHP B XXI B.

Hapyiienre KOHCTUTYLIMOHHBIX MpaB M CBOOOJI 4YeJIOBEKa W Tpak/laHWHA B
Poccuiickoit denepanuu sSBISCTCS OAHOM M3 KIIOYEBBIX MPOOJIEM MO MOCTPOCHUIO
JEMOKPATUYECKOT0 ToCcyJapcTBa M Pa3BUTHIO IpakJaHcKoro odmectBa. M Ha cero-
JTHAIIHAN JeHb 3Ta IpobieMa OueHb aKTyajbHa.

[IpaBa u cBOOOJBI YENOBEKA JIETKO MOCTYJIHUPYIOTCA Ha Oymare, HO OY€Hb
TPYJAHO peanusyrorca B xu3HU. B npesunentckom [locnanum ®denepansnomy Co-
opanuto P® 1995 roga b. H. Ensiiun ormetuin: «Hawm ynanock mpoBo3riacuTh MHO-
rue npasa u cBo0oAbI rpaxkaad. C rapaHTUsIMM 3THX IIpaB Jiejla 00CTOAT 3HAYUTEIBHO
XYyKe».

B nacrosmee Bpemst Poccust naneko He Ha MEpBOM MECTE IO YPOBHIO )KU3HH, U
P COLUMAIbHO-3KOHOMUYECKHUX IIPAB YEJIOBEKA, BXOISAIMIMX B MEXIYHApPOIHBIN
CTaHJapT, TOCyIapCcTBO HE MokeT obecrneunTh. Eciau paHblle mpaBa YesloBeKa
HapyIAIACh TOTAUIATAPHBIM PEKUMOM, TO CEMYAC OHU CTPAAAIOT OT CAMOW AEMOKpa-
Tuu. Bractk cama 31moynotpe6iisieT UMEIOUIMMUCS Y Hee aIMUHUCTPATUBHBIMU phlua-
ramu. CIUIOLb U PsIOM BO3HUKAIOT CUTYAIIMH, KOTa MPaBo €CTh, a OJiara HET, 3aKOH
JEUCTBYET, a LIEJIA €70 HE JOCTUTAKOTCS.

B ctpane He AMKBHUIMpPOBaHA MaccoBasi OETHOCTh U HE CTJIaXKEeH COIMAJIbHBIM,
MMYIIIECTBEHHBIN pa3pbIB MEXAY pa3HbIMU COAMHU HaceneHus. K coxanenuto, 6osee
2 MWJUIMOHOB HE UMeeT 00pa30BaHusl, pacCTET HAPKOMaHHUsI, aIKOT0JIU3M, HapyIIatoT-
Cs IIpaBa Ha XU3Hb, 3I0POBbE U CEMBIO, @ OTCIOJIa U BBICOKAs IPECTYITHOCTh. Bee 310
CBOJIMT Ha HET yKa3aHHbIe (PyHIaMEHTaIbHbIE LIEHHOCTH.

Obpatumcs k Jloknany YHOJHOMOYEHHOrO MO IpaBaM 4YejioBeKa (Jajnee 1o

tekcty — YIIH) 3a 2016 roa, ony6iukoBanHbie B Poccuiickoii razetre, B KOTOPOM Jia-
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€TCS OLICHKA MOJIOKEHUS 1eN B cTpane®®. Bomblioe 4mcio xkamob comepxar npochObl
0 3amuTe (JUYHBIX mpaB) rpaxaad. Cpeau HuX *ajnoObl HA HapylIEHUWE NpaB Ha
YKU3Hb; JKaJl0ObI HA JIEWCTBUS TOJUIMU; Ha HAPYIIICHHUE MpPaBa Ha CIPaBEJIMBOE pa3-
OMpaTenbCTBO M NpaBa HA PpaBHYIO 3alUTy 3aKOHOM. 3HAUMTENbHAs YacTb
oOpalleHuil 1Mo MOBOAY COIMAIbHBIX MPaB I'PpaKJaH MOCBSIICHA 3alllUTe MpaBa Ha
JIOCTOMHBIE YCIIOBUS JKU3HHU.

VYTOJIHOMOYEHHBIN IO MPaBaM YEJIOBEKa SBJSETCS TAPAHTOM 3allUThl KOHCTH-
TYIIMOHHBIX TIpaB TpaxkaaH. Jlekiapauusi mpaB U CBOOOJI Ye€JIOBEKa M Tpak/laHWHA
1991 r. u [TapwKCkue NPUHIUIIBI CYATAKOTCS OCHOBOIIOJIATAIOIIMMH UCTOYHHKAMU
MEXIYHApOJHOIO IpaBa, ONpeaeauBIIMMU Kpyr (opm aestenbHoctn YIIYU. Ha
HAIMOHAIBHOM YpOBHE CT. 45, ¢T. 69, 1. «B» cT. 71, . «6» 4. 1 cT. 72 KoHCTUTYLIUU
P® npenocraBieHbl rapaHTUH IO 3aIUTE MPaB U CBOOOI uyenoBeka. Takke OCHOB-
HBIM 3aKOHOM PETJIaMEHTUPYETCS IOJDKHOCTh YIIOJTHOMOYEHHOTO IO IpaBaM 4ello-
Beka, a DeiepanbHbIil KOHCTUTYIIMOHHBIN 3aK0H OT 26 deBpaist 1997 Ne 1-OK3 «O6
Y1onrHOMOUYEHHOM 1O mpasBaM yenoBeka B Poccuiickorn denepannny» pa3BUBAET I10-
noxenus Koncrturyiuu PO.

VYTOIHOMOYEHHBI 0 TpaBaM YEJIOBEKa SIBISETCA CBS3YIOLIUM 3JEMEHTOM
MEXy HaceJECHUEM U TOCYJAPCTBEHHBIMUA OpraHaMiy BiacTu. MIMEHHO mo3romy Me-
PBI 10 COBEPIIECHCTBOBAHUIO JIESATEIIBHOCTH HE JOJDKHBI YIIEMIIATH MTOJIOXKEHUS MPe.-
CTaBJIEHHBIX CTOPOH.

Tot dakt, yto YIIYU He 3aocTpsieT BHUMaHUs HAa MaTEPUATBHBIX MOAPOOHO—
CTSIX JieNia, HE MepeCcMaTPUBAET YCTAHOBIIEHHbIE (PaKThl, HE ONpEAeNsieT CyAb0y mnpa-
BOOTHOLIEHUH, TTOCKOJIBKY 3TO HE BXOJHUT B KPYI €ro MOJHOMOYMi, a paboTaer B
CTPOI0 OYEPUYEHHBIX PAMKax, OLIEHUBAsl KAYECTBO OTBETA KOMIIETEHTHOTO OPIaHa, €ro
MOJIHOTY U IOPUIUYECKYIO KOPPEKTHOCTh, a TaKK€ OTCYTCTBHUE Yy AAHHOTO CyOBEKTa
BJIACTHBIX MMOJIHOMOYHH, JTUIIAIOT €ro AeSITeNbHOCTh 3()(HEKTUBHOCTH.

[ToBbimienne ¢ dexTuBHOCTH padoThl YIIYU cTouT HayaTh ¢ MOMyNIsSIpU3aIUU

€ro craryca, 410 MOXHO OCYHICCTBUTL IMOCPCACTBOM CO3OaHUS ITOCTOSAHHOTO ,216171-

64 NToknan o neATeIbHOCTH YIOJHOMOYEHHOT'0 10 npaBaM uesoBeka B Poccuiickoit denepaunu 3a 2016 ron [Dnex-
TPOHHBIA pecypc] // YnomHoMouyeHHBIH Mo mpaBam 4enoBeka PD : odui. caitr. URL : http://ombudsmanrf.org/
wwwy/upload/files/docs/appeals/doc_2016_medium.pdf (zata obparuenus : 12.12.2017).
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CTBYIOILIETO II€YAaTHOI'O M3JAHUM NPU HEM, a TAKXKE YEPE3 PEKIIAMUPOBAHUE B CPE-
CTBax MacCOBOW MH(OpMAITUH.

Kpome Toro, npencraisieTcs: 1eaecoo0pa3HbIM 3aMelieHue gomxHoctn Y ITH
HE M0 pe3yJibTaTaM roJocoBaHus nemyraroB l'ocynapctBennon Jymel PO, a o koH-
Kypcy U3 uucia rocciyxaumx. [Ipu 3ToM BaXXHBIM yclIOBUEM OylIeT Hajlu4ue Hopu-
JTUYECKOTO 00pa3oBaHUs, Bellb 3TO TpeOOBAaHKME HE MPOIMKMCAHO B JACHCTBYIOIIEM 3a-
KOHOJaTeNnbCcTBE. D(P(HEKTUBHOCTE AesiTeNbHOCTH YIIY 3aBUCHUT OT HAMIWYHS HIMPO-
Koro kpyra npaBomouuit. [IpeacrasisieTcss HEOOXOAUMBIM PACHIUPUTH KOMIIETEHIUIO
VYIIY, ipu 3TOM Ba)KHO HE NEPETPY3UTH €TO.

[lepBas npobiiema 3aKiI04aeTcsi B OTCYTCTBUU CTPOTOM MPOLETYPHI IO MPUHS-
THUIO KaJlo0bl, B Ype3MEPHOI cBOOO/IE YTIOJHOMOYEHHOIO B ONPEEICHUN CPOKa €€
npyuemMa K paccCMOTpeHHI0. B pgaHHOM ciydae nenecooOpa3HO pacnpoCTpaHUTh Ha
YIIOJITHOMOYEHHOTO I10 IIpaBaM YeJIOBEKA MOJI0KEHUE, ITPEAOCTABIAONIeEe 7 THEN U1
IPUHATHSA KaI00bl K paCCMOTPEHUIO KOMIIETEHTHBIMU opranamu. Kpome Toro, HeoO-
XOJIMMO YCTAHOBHUTH CPOK, B TEYEHUU KOTOPOTO OYIyT MPEIOCTABIATHCS OTBETHI HA
3anpockl YIIU. B panHoii curyaruu, moiarato, OyJeT MpaBUIbHBIM HCIOIb30BaTh
MECAYHBIN CpOK, ycTaHOBJIeHHbIN 1. 2 cT.62 ['TIK P® nns ucnonHeHus cyaeOHOro
IIOPYYECHHS.

Bropas mpobnema — OTCyTCTBHE 3aKOHOJATeIbHOM MHUIMATHUBLI y YIIY. B
CBSI3M C ATUM €My IPUXOAUTCS 00pamaThCs K TEM, KTO YK€ HaJleJeH 3TUM IIpa— BOM,
YTO BbI3bIBAET OOJIbIINE 3aTPaThl BpeMeHU. B Hayke ObUIH BBIABUHYTHI MPEAIOKEHUS
no npenocrasieHuio YIIYU mpaBa 3aKOHOJATENIBHON WHUIIMATHBBI, C KOTOPHIMU B
ITOJTHOW MEpE€ MOYKHO COTJIACUTHCS, HO TAKOE MPABO CIEAYET NPEAOCTABUTH TOJIBKO B
cdepe peanu3alyy U 3alIUTHI IPaB U CBOOO/ YEJIOBEKA U TpakIaHWHA.

CI10’HOCTh BO3HHUKAET eme B TOM, uro y YIIYU oTCyTCTBYIOT phlyaru nmpu—
HYXJCHHS, MMPUUYUHON YETO CIY)KUT PEKOMEHJIATEIIbHBIA XapaKTep €ro pelieHui,
BBHUJy 3TOTO OH HE MOJKET 3aCTaBUThb OpPraH IOCYJapCTBEHHOM BIIACTH UCIPABUTH
CBOM HapylIeHHUs. BbIX01 MOXKHO HAalTH B 3aKPETUVIEHUM UMIIEPATUBHOCTH €0 pellle-
HUI, HO C YCIIOBUEM NPEIOCTaBIEHUS MpaBa Ha 00KalOBaHUeE.

CrnenymoumyM 3TanioM COBEPIICHCTBOBAaHUS JesATeNbHOCTH YIIU MoOXHO
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HAa3BaTh CO3/aHUE CIEHHUAIBHOTO KOHTPOJBHOrO oThena B ammapare YIIY, koropsii
3aMETCSl OTCIICKMBAHUEM MOCIEAYIOIINUX AeUCTBUM Hapywmwurens. [Ilpu stom ecnu
«KOHTpOJIEp» 3a(PUKCUPYET MOBTOPHBIM XapaKTep MPOTHUBO3aKOHHBIX IEHCTBUU CO
CTOPOHBI MOAKOHTPOJIBHOTO, TO ABTOMATHYECKU MOSBUTCS MPaBo 00s3aTh BTOPOTO B
TEYEHUE OMPEJICTICHHOr0 BPEMEHU OTUUTHIBATHCS 3a paboTy B cdepe, rae Obuio J10-
MYIIEHO OTXOXKJIEHUE OT MPaBWI. A TakKe KOHTPOJUPYIOIIHNA CyObEeKT OyaeT Hajie-
JIEH ITPAaBOM HE3aBHCUMBIX MPOBEPOK M MHCIIEKITUH.

Henp3st octaBuTh 6€3 BHUMaHUS U BOMPOC 00 YCHIIEHUU OTBETCTBEHHOCTH 3a
BMEIIATENBCTBO B AEATENbHOCTh YIIY M HencnoiHeHUe JOJKHOCTHBIMH JIMIIAMU €T0
3aKOHHBIX TpeOoBaHUil. B 3aBepiieHN HEOOXOAMMO MOAYEPKHYTh 3HAYUMOCTh aHa-
mutndeckoit Gpynkium YIIY, 3akmrouatomeiica B coope uHbopMaiuu, B €€ JaabHe-
el 3KcnepTru3e U 00OOIIEHNH, HA OCHOBE YEro MPOMCXOJUT COBEPIIEHCTBOBAHUE
3aKOHOJIATENbCTBA O MPABaX YEJIOBEKA U IPaKIaHUHA.

CrnenyeT Takke MOApOOHEE PacCMOTPETh HEKOTOPbIE MPOOJIEMBbl peannu3aluu
KOHCTUTYIIMOHHBIX MPaB U CBOOO TMYHOCTHU B PD.

OnHO U3 3HAYMMBIX KOHCTUTYLUHMOHHBIX IPaB, SIBJISIETCS IPABO HA OXPaHy 3/10-
POBBSI I MEAULIMHCKYIO ITOMOIIb, 3aKpETUIEHHOTO B CT. 41 Konctutynun PO.

OnnHoit u3 npo6iieM, BCTpevaromelicss Hanbojiee 4acTo, SBISETCS TO, YTO MPH-
X051 B IOJMKJIMHUKY WIH BbI3bIBAsI CKOPYIO ITIOMOILb, HAM OTKA3bIBAIOT B MOJYYEHUU
KBATM(PUIIUPOBAHHOW MEIUIIMHCKON MOMOULIM, OOOCHOBBIBASI 3TO TE€M, YTO YEJIOBEK
HE 3apEeTUCTPUPOBAH B JAHHOM MECTE, OTCYTCTBHEM HEOOXOJMMBIX JIEKapCTB, WIH
npeuiaras ImiatHele ycayru. Kpome Ttoro, mpu Oka3aHuM CTaMOHAPHOM MEIMIIMH-
CKOM IOMOUIY, YCTAHOBJIEHO OIPEAEIEHHOE KOJIWUYECTBO AHEN, KOTOPHIE YEIOBEK
MMEET IPABO HAXOAUTCA HA CTALMOHAPHOM JIEYEHHM, B IOCIEAYIOIIEM YEJIOBEKa
IIPOCTO BBINMKMCHIBAIOT JIOJIEYUBATHCS TOMA.

B cootBercTBUU ¢ 3akOHOM «O0 OCHOBaxX OXpaHbl 3/I0POBBS TpaxaaH B POy,
BCE HaxojdAlmecss Ha Tepputopuu Poccuiickor denepanuu JIOAA UMEIOT MPAaBO Ha
HEOTJIOKHYIO MEIUIMHCKYIO TOMOIIb HE 3aBUCUMO OT TOTO UMEIOTCS JIM IIPU Bac Ka-
KHe-1M00 JTOKYMEHTHI, WM HeT. TakuM 00pa3oM, MpU BBI30BE CKOPON MOMOIIH CO-

TPYJHUKH 0053aHBI BAM IOMOYb.
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B n. 9 Ilucema Munszapasa Poccuu ot 25.12.2012 r. Ne 11-9/10/25718 pa3n-
SICHSIET, YTO HE3aCTpaxOBaHHbBIC M He uaAcHTHHUIMpoBaHHbIe B cucteme OMC rpax-
JJaHE UMEIOT MPABO HA MOJyYEHUE CKOPOM, B TOM YHUCJIE CKOPOM CIENUATIU3UPOBAH-
HOM MOMOIITH, 32 CUET OIOKETHBIX CPEJICTB PETHOHOB.

Peannzannu npaBa Ha 0XpaHy 340POBbSl U MEIUIIMHCKYIO TOMOIIlb, B TOM YHUC-
je OecIIaTHYI0, CIIOCOOCTBYET BHEAPEHUE MPOrpaMMHO-1IENIEBOI0 METO/Ia MPaBOBO-
T0 PEryJaupOBaHMS Yepe3 peann3anuio GeaepaabHbIX, PETHOHATBHBIX, MyHHUITUIATb-
HBIX IIEJIEBBIX MporpamM, Takux Kak «lIpexynpexaenue u 6oprdba ¢ counanbHO 3Ha-
yuMbiMu 3a0051eBanusiMu (2007 — 2012 rr.)», «Pa3Butue 3apaBooxpaneHus» (2013 —
2020 rr.) u ap.

Takum o0pazom, «OecriaTHass MEAUIIMHCKAS TIOMOIIBY 3TO MEAUIIMHCKAS I0-
MOIIb U JICYEHUE B paMKaX roCyAapCTBEHHOIO COIIMAIBLHOTO 00ECIIEUEHUsI UIH COIIU-
anbHOTO cTpaxoBaHusi. B Poccuiickoit denepanuu popMaabHO MPUCYTCTBYET OCHOBA
Y BCE YCIJIOBHS JUIsl pealn3allii JaHHOTO IpaBa, OHM 3aKperuieHbl Kak B KoHCTUTy-
uuu PO, Tak B eiepaibHbIX 3aKOHAX U MOJ3aKOHHBIX akTax. OHAKO MEXaHU3M pe-
M3y STUX HOPM Ha MPAKTHKE TPeOyeT CYIIECTBEHHON JOPAOOTKH MO CIEAYIO-
MM HaIlpPaBJICHUSM:

— 00BEM OKa3bIBaeMOIl OecrIaTHOM MEIUITMHCKOW TOMOIIM JIOJDKEeH obecrie-
YUBATh HE TOJBKO JICYCHHE, HO U MPODUIAKTUKY, peadbunuTaiuto rpaxaan PO.

— HE CMOTpPS Ha TO, YTO YTOJIOBHBIN KoJiekc PD comepKuT cTtaTbu 00 yrojaoB-
HOUM OTBETCTBEHHOCTH 32 HEOKAa3aHUE MOMOIIM OOJIbHOMY 0€3 yBa)KHTEIbHBIX TPH-
YUH JIUIIOM, OOSI3aHHBIM €€ OKa3bIBaTh B COOTBETCTBHUM C 3aKOHOM HJIM CO CHEIUalb-
HbM TipaBuiiaM (Ct. 124 YromnoBHoro kojekca P14 ycranaBiMBaeT, 4To 3a HEOKa-
3aHHME TIOMOIIN OOJLHOMY, JTUIIOM, OOSI3aHHBIM €€ OKa3blBaTh B COOTBETCTBUU C 3a-
KOHOM WJIA CO CHEUMAJIbHBIM MpaBWJIaM, €CJIHA 3TO MOBJEKJIO MO HEOCTOPOKHOCTHU
MPUYUHEHHUE CPEHEN TSHKECTH Bpeia 3JI0POBbI0 OOJILHOTO, MOYKET HaKa3hIBAThCS KaK
mTpadoM U UCTIPaBUTEIHLHBIMU pabOTaMH, TaK M apecToOM, B Cllydae, eclii HeoKa3a-
HUE TIOMOIIM OOJBLHOMY IOBJICKJIO CMEPTh OOJILHOTO JIMOO MPUYMHEHHE TSKKOTO
Bpe/ia €ro 3J10POBBI0, METUIIUHCKUN PAOOTHUK MOKET OBITh IPHUBJICUCH K YTOJOBHOU

OTBETCTBEHHOCTH BILIOTH JO JIMIIEHUs] CBOOOJIBI HA CPOK JIO YETHIPEX JIET), CIAEAYET
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Ooree AeTaIbHO PACCMOTPETh BUBI, (DOPMBI, OCHOBAHHS OTBETCTBEHHOCTH JJISI JIULI,
OTKa3bIBAIOIIMX WM OKa3bIBAIOIIMX HECOOTBETCTBYIOLIYIO CHUTyallud OECIUIATHYIO
MEJIMIIMHCKYIO TOMOIIb B TOCYJJaPCTBEHHBIX U MYHUIIMNIATBHBIX YUPEKICHUIX 3pa-
BOOXPAHEHUS.

Crenyer OTMETUTh M HapyLICHHE Ba)KHEHIIMX KOHCTUTYLUMOHHBIX IpaB: Ha
HEMPUKOCHOBEHHOCTh YAaCTHOW >KU3HH, JINYHYIO U CEMENHYIO TallHy, 3alIUTYy CBOEH
YeCTH U AO0OPOTO UMEHH CO CTOPOHBI KOJNIEKTOPCUX areHTCTB.

Ha cerogusmnunii nenp B Poccnn npoaoimkaeTcss pocT KpeAUTOBAHUS HAcese-
HUs. B cBsi3u ¢ 3TUM (hakTOM KOJIJIEKTOPCKUE areHTCTBa MPUOOPETAIOT BCE OOJIBIITYIO
3HAYMMOCTh. KOJIIEKTOPCKHE areHTCTBA — 3TO KOMMEPYECKHE OpPTraHU3alHH, KOTO-
pBI€ CIIENMAIN3UPYIOTCS HA B3bICKAHWU JOJIOB. /[eATeIbHOCTh KOJJIEKTOPOB HE JIH-
LIEH3UPYETCS, HE aKKPEAUTYETCS, @ UX YCIYTH HE CTAHAAPTU3UPYIOTCS.

OTcyTcTBHE 3aKOHOAATENBbHOM 0a3bl, 3aHMMAIOIIMXCS BO3BPATOM 3aJ0JIKEH-
HOCTHU TaK Ha3bIBA€MbIX KOJIJIEKTOPOB, MPUBENIO K (PAKTHUECKOM MOTEpe KOHTPOJIA, U
ee KpuMuHanu3auKu. Co3aH OrPOMHBINA TEHEBOUM PBIHOK JOJITOBBIX «BBIIIMOAI», KO-
TOPBIE NPOJOJIKAIOT UCIIOIb30BATh YIPO3bl, IIAHTAXK U MIPOYNE METOABI CUIOBOTO H
IICUXWYECKOTO AaBJICHUS.

B nHacrosuee BpeMsi OTAENbHbIA HOPMATUBHO-IIPABOBOW aKT, PETVIAMEHTUPY-
IOUIUI CEU(PUKY KOJIEKTOPCKON e TEIbHOCTH, PaBHO KaK U OCOOEHHOCTH MPaBo-
BOT'O CTaTyca KOJUIEKTOPOB, OTCYTCTBYeET. Clie10BaTEIbHO, OHA MOTYT CO37aBaThCs B
TeX OpPraHU3al[MOHHO-TIPABOBBIX (POpMax, KOTOpPbIE MPETyCMOTPEHBI JEHCTBYIOIIUM
3aKOHOAATENBCTBOM.

HexoTopble KOJIEKTOPCKUE areHTCTBa, YKa3aB B CBOEM HA3BAHUMW HA NIPUYACT-
HOCTb K TOCYJJaPCTBEHHBIM OpraHaM, OKa3bIBalOT TEM CAMbIM IICUXUYECKOE J1aBJIICHHUE
Ha rpakaaH, Hanpumep «Pocroaraaazopy.

VYcnoBHO Bce mpoOieMbl KOJUIEKTOPOB MOKHO pa3[euTh Ha CIEAYIOIINe
TPYIIIIbL:

— IIpo0OJIeMBbl OpraHU3aLMOHHO-TIPABOBOM (DOPMBI U cTaTyca KOJIJIEKTOPOB;

— TpaHMIIbl JO3BOJIEHHOTO B METOJIaX pabOThl KOJUIEKTOPA C JOKHUKOM;

— npoOJieMbl, CBA3aHHBIE C BO3MOXKHOCTBIO Mepeaayd IpaBa TpPeOOBaHUS
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(mampumep, pobiieMa pasriamnieHrsi 0aHKOBCKOUW TailHBI).

Ha ceronHamHui JeHb KOJUIEKTOPCKHE areHTCTBA JIJIsl OCYLIECTBIEHUSI CBOEH
npo(ecCHOHANbHON AESTEIBHOCTU MO B3BICKAHUIO 33JJ0JKEHHOCTH MPUMEHSIOT JIBE
OCHOBHBIE (HOPMBI COTPYAHHUECTBA C OAHKAMU:

1) arenrckuii gorosop (c1.779 'K P®): B qaHHOM cily4ae KOJJIEKTOP IO MOPY-
YeHUI0 OaHKa 3a BO3HArpa)KJICHUE COBEPIIACT JCHCTBUS, HAIIPABJICHHbIC HA B3bICKAa-
HUE 3a/10JKEHHOCTU. KOJIeKTophl B paMKax yKa3aHHOM MTPaBOBOM KOHCTPYKIIMU MO-
I'YT BBICTYNAaTh KaK OT CBOEr0 MMEHM, TaK U OT UMEHU OaHKa, B 3aBUCHMOCTH OT
yciioBuid goroopa. [IpaBooTHOLIEHNE MEXY JOJKHUKOM M OaHKOM B TaKOM CHUTYa-
LM COXpaHsAETCd B HEM3MEHHOM BHjae. Hamnuume 3Toro moroBopa Mexay OaHKOM U
KOJUIEKTOPOM HE JIMIIIAET JIOJDKHUKA MTpaBa B3auMO/ICMCTBOBAThH HANIPSIMYIO ¢ OaHKOM
110 BCEM BOIIPOCAM, CBSI3aHHBIM C UCIIOJHEHUEM KPEIUTHBIX 00s13aTenbCcTB. [Ipu 3TOM
JUISL COBEPILIEHUS IEUCTBUN OT UMEHU OaHKa areHTy TpeOyeTcs JOBEPEHHOCTb;

2) ycTynka mnpaBa TpeOOBaHHUs — Iieccus. B maHHOM ciydae 0aHk (hakTHYEeCKH
IIPOJAET MPABO B3bICKAHMS 33J0DKEHHOCTH IO KPEIUTHOMY JIOTOBOPY, & CaM yCTpa-
HSIETCS U3 YKa3aHHBIX MPABOOTHOILIEHUH, PU 3TOM OaHK MepeaaeT KOIEKTOpy BCe.

[TocnencTBus KOJIEKTOPCKUX YIPO3 BRIPAKAIOTCA B MOPAJIbHOM BpeJie, 003HU
U CTpaxe rpaXkJaH, Ha KOTOPbIX HAYMHAIOT CBOM aTaKHW KOJUIEKTOPHI. BhIBAIOT maxke
CJly4an caMOyOUINCTBA IPakK/IaH.

BbIX0/10M U3 CIOKUBILENUCS CUTYallud, IO MOEMY MHEHUIO, MOTYT OBITh:

1) npuHsATHE 3aKOHA, 3aMPEHIAOIETO ACITEIbHOCTh KOJUICKTOPCKUX areHTCTB,
TaK KaK UX JeSATEIbHOCTh HE PErJIaMEHTHPOBAaHa, OCTABUB 3Ty pabOTy MpaBOOXpaHU-
TEJIbHBIM OpPTaHaM;

2) 3ampeT COTpyJHHKaM OaHKOB MPHUMEHSTH IMCUXOJOTHMYECKOE HACWINE W
yIpo3bl B OTHOIIEHUH TPaXkK/IaH;

3) BHectn m3MeHeHus B @3 «O OaHKOBCKOH JEATEIBLHOCTH», KOTOPBIC OBl
YCTaHOBWJIM MpeAeI MOJHOMOYHI COTPYAHUKOB CITY>KObI 0€30MacHOCTH caMHuX OaH-
KOB;

4) BaecTH u3meneHust B YK P®, yxecTodarolye yroJoBHYIO OTBETCTBEHHOCTh

34 pas3rjalnicHuc KOMMepquKOﬁ TalHbI U JJUYHBIX JaHHBIX KIIMCHTOB.
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KoncturynimonHoe mpaBo Ha TpyJ HapylIaeTcsl B HaIlEW CTPAHE HA KaXIOM
mary, HanboJjee ysa3BUMON KaTeropruid B TJAHHOM BOTIPOCE SIBISTIOTCS] HHBAJIHIBI.

CeronHsi MHBaIUABI TEPSIIOT CTUMYJIBI K TPYAOYCTPOMCTBY, TaK KaK UM 4acTO
OTKA3bIBAIOT, U OHU CTAHOBATCS HEHYKHBIMH, IOITOMY UM MPUXOJAUTHCS HOCTOSHHO
JIOKa3bIBaTh CBOE MpaBo paboTaTh. EciyM roBOPUTH O TOM, YTO BCE paBHBI B CBOUX
CIIOCOOHOCTSIX U MMEIOT PaBHbIE BO3MOXXHOCTHU JJII MX PA3BUTHUS, TO 3/1€Ch MOXKHO
3aTpOHYTH MPOoOJEMy paBEeHCTBA B COBpeMEeHHOM oOmiecTBe. CyIecTByeT TaK Ha3bl-
BaeMas CKpbITas JUCKPUMUHALNS B OTHOIIEHWH MHBANUAOB. IHBaIMIbl 3aCTyKUBa-
10T, KaK U BCE€ MbI JJOCTOMHOW *U3HU. OHU JOJKHBI )KUTh U pabOTaTh CPEeIU 310PO-
BBIX JIIOJICH, JTOJDKHBI MOYYBCTBOBATH CEOsI MOJHOIEHHBIMU WiI€HaMH OOIIEeCTBa.
Tpyn WHBamMIOB pEryJupyeTcs OTIEIbHBIMH ToJokeHHsIMU Koucturynun PO,
TpynossiM kogekcom PO, OenepanbHbiM 3aKOHOM «O COLMAIBHOMN 3alUTE WHBAJIN-
noB B Poccuiickoit @enepanun» u Konseniueidr OOH o npaBax nHBainaoB. Bee me-
pEUHCIICHHbIE HOPMATUBHBIE MPABOBBIE aKThI COJIEPKAT B ce0€ CIIETYIONIUE MOT0MKE-
HUSL:

1) crarbs 37 Koncrutyiuu P® 3akperuiser npuHIKI CBOOOIBI TPy, U yCTa-
HABJIMBAET, UTO KXl UMEET MPaBO CBOOOIHO PacCMoOpsKaThC CBOUMHU CIIOCOOHO-
CTSIMU K TPY/y, BBIOUpaTh POJ I€ITEIbHOCTH U PO ECcCHIo;

2) cratbs 3 TpymoBoro kojekca P® ycraHaBIMBaeT, 4TO HHUKTO HE MOXKET
OBITh OIPaHUYEH B TPYAOBBIX IMpaBax M CBOOOJAX WJIM IMOJydaTh Kakue-IuOO Tpe-
VMMYILECTBA, HE3ABUCUMO OT I10J1a, Pachl, BETA KOXXHU, HAIMOHAJIBHOCTH U APYTUX
00CTOATENIbCTB, HE CBSI3aHHBIX C JCJIOBBIMU Kaue€CTBaMU PaOOTHHKA;

3) cormacHo ctatbe 2 TpymoBoro koaekca P®, ucxoas u3 oOmIenpru3HaHHBIX
MIPUHIIMIIOB U HOPM MEXIYHAPOAHOTO MpaBa, U B cOOTBETCTBUU ¢ KoHcTuTynuei PO
OCHOBHBIMU MPHUHIUAIIAMHU MPABOBOTO PETYJIUPOBAHUS TPYJIOBBIX OTHOILIEHUN U MHBIX
HEMOCPEACTBEHHO CBSA3aHHBIX C HUMHU OTHOLICHHWM YCTAHABIMBAETCS 3aNPET TUCKPHU-
MUHaIuu B cepe Tpynaa;

4) craths 20 @3 «O cornmanpHOM 3ammuTe HHBAIUI0B B Poccuiickoit denepa-
IIUKN» COJIEPKUT B ce0e TaKkoe IMOJIOKEHHE KaK 00eCTeueHne 3aHATOCTH WHBAIUIOB.

[enbro 3aKoHa sIBNIsIETCA OOECIeUeHre MHBAIMIAM PABHBIX C JIPYTUMU IpaskJaHaMU
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BO3MOXKHOCTEH B peanu3aiiuu rpaxaaHCKUX, YJKOHOMUYECKUX, MOJTUTUYECKUX U JIPY-
TUX MPaB U CBOOOT;

5) craths 27 Kousenruun OOH o npaBax MHBAJIMAOB 3aKPEILISCT MPABO UHBA-
JUJ0B Ha TPYJ HapaBHE C JAPYTMMHU KaTErOpUSIMHU HACEJICHUs, OHO BKJIIOYAET MPABO
Ha TOJy4YeHHE BO3MOXKHOCTH 3apabaTbiBaTh ceOe HA KU3Hb TPYJIOM, KOTOPBIM WHBA-
71 CBOOOJIHO BBIOpAJ WIIM Ha KOTOPBIA OH CBOOOHO COTJIACHUIICS.

[TpoGsiemMbl TPpyOyCTpONCTBAa MHBAIUJIOB CBSI3aHBI C LEIBIM PSAIOM MPUYUH.
MHorue MHBaJIMIBI C ONPEACICHHBIMU TPYAHOCTSMH CTAJIKUBAKOTCS €IIIE HA JTare
noixyueHus npodeccuu. Ha cerogusiHuii IeHb HE BO BCEX 00pa30BaTENbHBIX yupe-
XKIEHUSX BO3MOXHO WHTETPUPOBAHHOE OOy4YEHHWE WHBAIMUJOB B Cpejie JIIOAeH, He
MMEIOIINX OTPAHUYEHUH IO COCTOSHUIO 3/10pOBbsi. MHOTHE yueOHbIC 3aBEJICHUSI HE
MPUHUMAIOT UHBAJIUIOB MO MPUYMUHE TOTO, YTO OCHOBHBIE yueOHbIC, a TAKKE CAHU-
TapHO-OBITOBBIEC TIOMEIIICHUSI HE 000PY/I0BaHbI, @ UMEIOIIUECS] YUYeOHBIE MPOTPAMMBI
HE aJanTHUPOBAHKI O]l 0COObIE MOTPEOHOCTH MHBATIUIOB.

Baxknyto poJib UrpaeT NmcUxoJIOTHYecKas JUCKPUMHUHAIMS UHBAIUAA MPU TPY-
JIOYCTPOMCTBE, OHA BBIPAXKAETCS B HENMPUS3HU, OTCTPAHEHUH, WIH CMYIIEHUH TOTO
e paborogaTens npu OOIIEHUU C UHBAJIUAOM, OH HE 3HAET KaK BECTU CeOsl C TaKuM
4eJIoBeKOM. Tpy/ MHBAJIUIOB HE TOJIB3YETCs CIIPOCOM y HAIIMX paboTojaTese, Tak
KaK Takol pabOTHUK MOCTOSIHHO MOJI3YeTCs OOJbHUYHBIMU JTUCTAMH, U MOXKET YXO-
JIUTH ¢ paboThl paHblle, a MPUXOAUTH MO3KE, Ja U YBOJUTh MHBAIUIA HE TaK YK
MpPOCTO. 3HAUYUTENBHOE BIMSIHUE HA BO3MOXHOCTh TPYJIOYCTPOWCTBA MHBAJIUIOB Ha
OTHOCHUTEJILHO YJAJIEHHYIO OT MECTa JKUTEJIbCTBA PadOTy OKa3bIBa€T UX OTPAHUUCH-
HBIN JOCTYI K TPAHCIIOPTHOU UHPPACTPYKTYpE.

[Ipu ycTpoiicTBe Ha paOOTy MHBATUABI BEIHYKICHBI €KETHEBHO CTATKHUBATHCS
c mpobyieMaMu HEOOOPYIOBAHHOTO OOIIECTBEHHOTO TPaHCIOPTa, HEOOXOIUMOCTH
WCITOJIb30BAHUSI TTIOCTOPOHHEHW MOMOIIM Tpu mepemMeniennu. [Ipobrema obopymoBa-
HUS OOIIECTBEHHOTO TPAHCIIOPTA PEIIACTCS HAITUM TOCY/IapCTBOM OYEHBb MEIJICHHO.
B ctpane oTcyTcTBYyeT MHPpACTpyKTypa JUIsl )KU3HU UHBAIUI0B. C y4eTOM OKpYyKa-
IOIIEN UX JEeHCTBUTEILHOCTH UHBAJIUIbI BEIHYKIEHBI OT/IaBaTh MPEANOYTEHUE CaMO-

3aHSTOCTH JIMOO COTJIalIaThCs Ha JaCTUYHYIO 3aHATOCTb HECAAJICKO OT A0MaA.
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Mmuorue paboTomarenn OTKa3bIBAIOTCA OT TPyAa WHBAIWIOB MO MPUYUHE OT-
CYTCTBHSI JJOCTATOYHOTO KOJIMYECTBA CIEIUATBHBIX PAOOYUX MECT Ha MPEATPUSITHIX,
MPUCIIOCOOICHHBIX ISl paOOTHl MHBAIHA, a TaKXKE OTCYTCTBHE Yy paboTomaTenei
CTUMYJIOB JIJIsI TIpUeMa Ha paboTy WHBAIMAOB. PaboTogaTenu He BUAAT B MHBAIUIAX
MIOJTHOTIPABHBIX COTPYAHUKOB M CUYUTAIOT TPYJAOYCTPONCTBO JIFOJIEH C OTpaHUYCHHBI-
MU BO3MOKHOCTSIMH 3JIOPOBBSI OOJIBIIION MPoOIeMOi, TpeOYIOIeH K TOMY Ke CyIIie-
CTBEHHBIX JOMOJHUTENbHBIX 3arpar. CornacHo cT. 5.42. Kogekca o0 agMuHHCTpa-
TUBHBIX MIPABOHAPYIICHUIX, HEUCTIOTHEHHE paboToaaTesieM 00s3aHHOCTH TI0 CO37a-
HUIO WM BBIJCICHUIO PA00OYMX MECT IS TPYAOYCTPOMCTBAa WHBAIHUIOB B COOTBET-
CTBUHU C YCTAaHOBJICHHOW KBOTOM IS TipUeMa Ha padOTy MHBAIUIOB, a TAKKE OTKa3
paborozatens B IpreMe Ha paOOTy MHBAIW/A B MpeEJesiaX yCTAaHOBJICHHONW KBOTHI —
BJICYCT HAJOKECHHE aJIMHUHHCTPATUBHOTO ITpada Ha MTOJDKHOCTHBIX JIMIl B pa3Mepe
OT IATH THICSY JIO IECSTH THICSY pyOJIeH.

HekotopbiM yupexaeHusIM BbITOJHEE U Y00HEe 3aIiaTuTh Tpad U B3ATh K
cebe TpyAOCHOCOOHOIO TpakJlaHWHA, YeM 3a00TUThCS 00 ajanTaiu WHBAIUIA U
0OyCTpONCTBE IIJIsi HErO paboyero MoMenieHus1, T.K. B OOJBIIUHCTBE CIy4aeB TAKUX
CHeIMaIbHO 00OPYIOBAHHBIX MECT Ha MPEATNPUATHIX HE UMEETCs, a UX 000pymoBa-
HUE TPeOyeT NOMOJHUTEIBHBIX PACXO/I0B.

B cBsi3u ¢ yem, rocyapcTBy HEOOXOIUMO MPOBOJAUTH KOMIUICKCHYIO MOJTUTHU-
Ky, HApaBJICHHYIO Ha CO3JaHUE JOCTYITHOW CPEabl I WHBAIUIOB, OPTaHU3AIUIO
COMPOBOXKJICHUSI WHBAJUJIOB B IEISAX TPYJAOYCTPOMCTBA, afanTallii U 3aKperieHUs
Ha paboYMX MeCTax, MOBBIIMICHUE YPOBHS TPYAOYCTPOHCTBA MHBAIUIAOB 4Yepe3 CTH-
MYJIMPOBAHUE TIPEIMPHUATHH TIO0 CO3AAHUIO CICIIUATBHBIX pa00OUYNX MECT, OCHAIIICHUE
CHIEIUATM3UPOBAHHBIM 000PYIOBAaHUEM PA0OUMX MECT JJIS JIFOJIeH ¢ OTpaHUYCHHBIMU
BO3MOXKHOCTSIMU. BO3MOKHO, UTO HCIOIB30BaHKUE 3apyOEIKHOTO OIBITa TOXKE TOJIO-
KUTEITHHO CKKETCS Ha PEIIeHUH JaHHOU mpobiembl. CeromHs 3a pyOekoM JIFOIH C
OTPaHUYCHHBIMA BO3MOKHOCTSIMH TPYJIOYCTPAaUBAIOTCS B OCHOBHOM Ha OTKPBHITOM
pBIHKE TpyJa. Bosblnyro posb MrparoT OOIIECTBEHHBIC OpPraHU3aIlid, KOTOPBIC MM
MOMOTAIOT OT MOJIy4eHHs MPOo(HeCCUOHATHHOM MOATOTOBKH JI0 aanTalli Ha HOBOM

MECTCE.
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B coBpeMenHoi# Poccuu MbI MOCTOSTHHO MCTIBITHIBAEM HAPYIIEHUS TTPaB CBOOO-
nbl cinoBa. Ha ceronHsImHMN 1eHb NOJIUTUYECKUE CUIIbl HEYCTAaHHO BO3JICHCTBYIOT Ha
HNHTepHeT uepe3 rocyAapCTBEHHbIC, a TAKXKE HEroCyJIapCTBEHHBIE OpPraHbl, MPUHU-
MaroTCsl HOBbIC (peepaibHbIC 3aKOHBI M TOJ[3aKOHHBIC aKThl, a TAK)KE CYIIECTBEHHO
MEHSIIOTCS YK€ JACHUCTBYIOIIUE, U HE BCErJa TaKUE U3MEHEHUS B MOJHOM MEPE COOT-
HOCSITCSl C KOHCTUTYLMOHHBIM MPUHIIUIIOM CBOOOJBI MaccoBOM HMHGpOpMAIMKU U 3a-
MpeTe EH3YPHI.

[Ipumepamu Takux opraHoB SIBJsIIOTCS PockomMHaA30p, HEKOMMepueckas 00-
niepoccuiickas oOiiecTBeHHas opranuzanus «Poccuiickuil coro3 mpaBooOagaTeneii
1 HEKOMMEpPUECKOE MapTHEPCTBO «JIura 6e3onacHoro nurepuera». Haubonee sspkum
U XapaKTEpHBIM IMPUMEPOM H3MEHEHHsI 3aKOHOAATENIbCTBA CTal pa3paOOTaHHBIN
«JIuroii 0e3omacHOro UHTEpHETa» U peanuzyeMbiii PockoMHanzopom denepanbHbiii
3akoH OT 28 wmronst 2012 r. Ne 139-D32, a uMeHHO €ro 4acTh 0 co3gaHuu EnmHoro
peecTpa 3anpeleHHbIX CAUTOB, B KOTOPBIN JOJIKHBI BHOCUTBCSI CETEBBIE a/Ipeca caii-
TOB U OTJICJIbHBIX BEO-CTPAHMUII, COJICPIKAIIMX B ceOe MaTepualibl, CIOCOOHBIC MPUUH-
HUTbH BPEJl 3J0POBbIO U PA3BUTHIO JIETEH.

OpnHako Kak MOKa3bIBaeT MpaKTUKa, TaHHAs Mpoleypa He paboTaeT KOPPEKT-
HO 10 JIBYM MPUYHUHAM:

1) orpann4eHHBIN JOCTYI YCTAaHABIMBAETCS HE TOJBKO I JIETEH, HO JIJIsl BCEX
POCCHICKHUX MOJIb30BaTeNnen cetn «MHTepHET»;

2) B BUy OCOOCHHOCTEH MpUMEHsIeMbIX POCKOMHA/130pOM TEXHOJIOTUHN JTOJITOE
BpeMsl CKJIaJIbIBaIach MPaKTUKa, KOrJaa OJJOKUPOBKA OTIAEIbHBIX BEO-CTPAHUI] TPUBO-
Jvja K OJIOKMPOBKE BCEro cailTa (Harmpumep, BMECTO OJIOKMPOBKU OJTHOM CTAaThH Caii-
Ta «Bukunenus» moja 3anpeT momnaia BeCh CalT, U MOJA0OHBIX TPUMEPOB 3aUKCHPO-
BaHO HEMAJIO).

Brimeykazanapie 0COOCHHOCTH MPABONMPUMEHEHUS TTOPOIUIN IPOTUBOPEUYHE C
Konctutynueit Poccuniickoit ®@enepanneil, a IMEHHO ¢ 4acTeio 4 cratbu 29, mo-
CKOJIbKY HaNpsIMyI0 HapylIajoCh KOHCTUTYIIMOHHOE MPaBO I'PpaKJlaH Ha CBOOOTHBIM
MOKCK U TIOJTydeHre HH(POpMAaIIUU.

[IpakTuka 3HaeT ciaydyan OJIOKUPOBKM POCKOMHAA30pOM OMNMO3UIIMOHHBIX HH-
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tepHeT-CMMU, 3agacTyro mMes Ha 3TO COMHHTENbHbIE OCHOBaHus. Tak, 13 mapta
2014 roma PockomHam3op 6e3 cyaebHOrO perieHus mo TpeboBaHuio [ eHepanbHOU
MIPOKYpaTypbl OrpaHUYUI JOCTyHN cpa3y K TpéM uHTepHeT-CMMU, npencraBisBIIuM
ONINO3ULIMOHHYIO TOUKY 3peHus: I pann.py, Kacnapos.py, «EkeTHEBHBIN )KypHaI» B
CBSI3U C «IIPU3BIBAMHU K MTPOTUBOIIPABHOW AECATEIBHOCTH U YYaCTHUIO B MacCOBBIX Me-
pONPUATHSAX, IPOBOAUMBIX C HApPYLIEHHEM YCTAaHOBJIEHHOIO MOpsaKa». Takxke B 3a-
npelEHHbIi peecTp ObUT BHECEH Onor Anekcest HaBanbHoro B 2KuBom Xypuaine. Ha
CErOJIHSIIHUMI JI€Hb, HECMOTPSI HA MHOTOYHCIICHHBIE NUCKU BJIAJCINIbIIEB CAUTOB U Ka-
700bI TPABO3AIIUTHBIX OpPraHU3aldid Ha COMHHUTEIBHOE HAJIWYME OCHOBAHUMN MJis
OJIOKUPOBOK, BBIIIENIEPEUUCICHHBIE CAUTHI BCE €Ille HAXOAATCS B €IMHOM PEECTpE
3arpenieHHo nHpopmaruu. Be€ 310 MOKET CBHIIETENBCTBOBATH O MOIBITKAX ycTa-
HOBJIEHUS TOCYIAPCTBOM MOJIUTUKHU HETJIACHOU LIEH3YpPHI.

Crnenyer OTMETUTH, YTO T'OCYTaPCTBEHHBIE OPTaHbl U HETOCYIapCTBEHHBIE Op-
raHU3alli HE OCTaHABJIMBAIOTCS Ha JOCTUTHYTOM M pa3palOaThlBarOT MHULUATHUBBI,
HaIlpaBJIEHHbIE HE TOJBKO Ha YCTAHOBIIEHUE «IOCIEAYIOMIEH» LEH3Yphl (OLICHKA YXKe
OINyOJMKOBaHHOW MH(OPMALIMY U IPUHITUU B €€ OTHOIIEHUH OTPAaHUYUTEIbHBIX WU
3aMpeTUTEIbHBIX MEp), HO U IIEH3ypbl NpeaBapuTenbHoi. Hanbomee nokasaTenbHbIM
TOMY NIPUMEPOM siBIIsieTcs nHUIMaTuBa JInrm bezonacHoro MHTEpHETA 1O IPUHATHUIO
dbenepanbHOro 3aKk0Ha 00 00s3aTeNbHON (DUIBTpAIIMN BCETO KOHTEHTAa HAa YPOBHE UH-
TEepHET-NpoBaiiepa NMpyu MOMOILIY CHEUAIBHOTO MPOrPaMMHOTO OOECIEeUEHUsT WU
CO37aHMsI CIHCKOB Pa3peIICHHBIX CAaWTOB (TaK HAa3bIBAEMBIX «OEIBIX CITUCKOBY).
@DakTUYECKH 3TO O3HAYAET, YTO BCE CTPAHMIIBI, 3alpallliBA€Mble POCCUUCKUMU HH-
TE€PHET-NOJIb30BATENSIMU, OyIyT B pEabHOM BpeMEHU 00padaThIBaThCS HA MPEIMET
COJIEpKaHUsl 3alPEIIEHHOT0 KOHTEHTa, BBEJIEHUE «OeNbIX CIIUCKOBY» MO3BOJIMUT 3aX0-
JUTh JIMIIb HA CAUTHI, 3apaHee 0JJ0OpEHHbIE TOCYAAPCTBEHHBIMUA OpraHaMH, 4TO M03-
BOJIUT YTBEPKAaTh 00 oummaibHOM co3anuu 1ieH3ypsl B Poccuiickoit deneparum.

Taxoke Jlura bezonacHoro MuTepHeTa paccMaTpuBaeT MPOEKT 00 OTKIIIOUCHHUH
00pa30BaTeNbHBIX YUPEKIECHUN OT BCEMUPHOM CETU U CO3/IaHKE CIEIUaIbHBIX 00pa-
30BaTEJIBHBIX MMOPTAJIOB, YTO ONATh *ke€ NpotuBopeunT Konctutynum Poccuiickon

Odeneparuu. Pazymeercs, BEpOSITHOCTh 0JI00pEHUST TAaHHBIX WHUIIMATUB, CTOJb SIBHO
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nporuBopevamnx Koncrurtynuu P®, HeBenrka, OJHaKO TEHACHIUSA 3aKOHOAATEINS U
MOJUTUYECKHUX CHJI Ha Y)KeCTOUeHHEe perynupoBanus MHTepHeT-cdepsl BUaHa 10CTa-
TOYHO SICHO.

Hcxons u3 BBINIECKAa3aHHOTO, HAa3pEBaeT BOMPOC: CYIIECTBYIOT JIM CIOCOOBI
IPOTUBOJEHUCTBUS MPOLECCAM CO3/IaHUSI MHTEPHET-IIEH3yphl U HACKOJIIBKO OHH Oy-—
OyT 3¢ ¢dexkTuBHbI? MeXaHu3M MOANKUCAHUS U HalpaBJIeHUs B TOCYJapCTBEHHBIE Op-
ra"bl METULUN TPaKIaH MOKA3bIBAET CBOIO (PaKTHUECKYI0 HEdIP(HEKTUBHOCTH, a CY-
NeOHbIE 00’KaJOBaHMUsI COMHMUTENBHBIX OJIOKMPOBOK MPAKTUYECKU HUKOTJa HE YJIO-
BIETBOPstOTCA cynamu. [losTomy Ha (oHE SBHOrO OTHAJEHUS U CBSI3€M MEXay 00-
IIECTBOM U TOCYJApCTBOM HamOOJee MEPCIEKTUBHBIM SABIISIETCS CO3[JaHUE 33— KOHOB
Y MTO/I3aKOHHBIX aKTOB, JIETAJIbHO U UCUEPIIBIBAIOIIE PErNIAMEHTUPYIOLIUX IPOLEAYPY
NEeATEIbHOCTH OpPraHOB IOCYJAapCTBEHHOW BIACTH, OCYIIECTBIISIOIIMX YCTAHOBJIEH-
HbI€ 3aKOHOM OTPaHUYEHHs CBOOOBI ciioBa U MH(popmanuu. /JlaHHas Mepa mO3BOJIUT
UCKJIIOYUTh MPOCTOP AJISl 3JI0YHNOTPEOJIEHUS! OrpaHUuYEHUuEM CBOOOJABI CIOBAa U WH-
dbopmanuu (Hanpumep, MOJIUTUYECKON TEMAaTUKH) CO CTOPOHBI TOCYAapCTBEHHBIX Op-
TaHOB.

N eme MHOrO Opyrux HapylIeHHs IpaB, HA KOTOpPble HEOOXOJIMMO 3a0CTPUTh
BHUMaHUE U MPUHATH COOTBETCTBYIOIIKE Mepbl. KoHeuHo, Obl10 OBl HECTIpaBEIINBO
OOBHHSATH BO BCEX MPOOJIEMaxX TOJIBKO rOCYAapCTBEHHBIE OPraHbl U CIIYKallUuX, KOTO-
pble HEKOMIIETEHTHBI B OTHOIICHUH T'PaKJIaHUHA U €ro IpaB. 3a4acTyro, HU3KUN ypo-
BEHb MPABOCO3HAHMS TpaxkiaH B Poccuu mpUBOIUT K TOMY, 4TO OOJIBIIMHCTBO Hace-
JIEHUs CaMM JIONYCKalOT HapylIeHHWE CBOMX MIpaB. DTO HEMAJO BaKHas MpooiieMa
MIPaKTUYECKON peann3aluu MpaB U cBOOOJ YeIOBEKa, KOTOpas 3akKitoyaeTcd B Ipa-
BOBOM HHUTUJIM3ME a0COJIOTHOTO OOJBIIMHCTBA IpaxkaaH B cTpane. [lo-mpexHemy
OOJBIIMHCTBO U3 HUX CUYUTAIOT, YTO OTCTAMBATh CBOM MpaBa «OeCIONIe3HON.

Bce 3T0 siBnsieTcst mpobeMoii peain3aluy 1 3aliUThl IPaB U CBOOO YeloBeKa.
Jlyst Toro, 4to OBl TpaBa ObUTH peaIM30BaHbI B MOJTHONW MEpe, HEOOXOAMMO PeaTbHO
BOIUIOTUTh B KU3Hb KOHCTUTYLIMOHHBIA MPUHIUI «YeloBeK, ero mnpaBa u cBOOObI
SIBJISIFOTCS] BBICIIEN LIEHHOCTBIOM.

Takum oOpazom, B coBpeMeHHOW Poccum, peanbHas >XH3Hb OOJBIITMHCTBA
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rpaXKaaH MO-TMIPEKHEMY MPEACTABIISAECT CO0O0M CIUIONIHYIO Yepeay OONbIINX U MaJbIX
MOKYIIEHUI Ha MX CBOOOJY M ueloBeYecKoe NOCTOMHCTBO. [IpaBa yenoBeka B Poc-
CUM Ja)K€ HE HapyLIaloT, UX MPOCTO UTHOPUPYIOT. ['1TaBHOE B pelieHnu npoOaeMbl
3aIMTHI TpaB YEJIOBEKA HA JAHHBI MOMEHT — HE TOJIBKO T€OpETHYECKas pa3padoTKa
U 3aKpeIieHUE MpaB U CcBOOO, a CO3/JaHuEe HEOOXOUMBIX YCIIOBUM, FapaHTUN U Me-
XaHU3MOB JJI UX peall3alliuy, YCTPAaHUTh MpsIMble HAPYLIEHUS IpaB, IPUUUHBI UX

TIOPOXKTAFOIITHE.
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3AKJIFOYEHUE

Ha ocHOBaHuM NMpPOBEIEHHOrO aHaIW3a MOXKHO CHENATh CIEAYIOIIUE BBIBOJIBI.
B Hacrosimee Bpems omnpenenserca B Konctutynun Kurtada kak «HavdanbHas cTagus
CTPOUTEIBCTBA colMann3May (mpeamOya), a KUTalckoe 00IIecTBO — Kak COlMaIu-
cTUYECKUil cTpoi. OZHOBPEMEHHO B HEM TOBOPUTCS O «COLHMAIM3ME C KUTAWCKOU
cnenupuKoi», 0 «COMHAIM3ME B MOJICPHU3UPOBAHHOM BHUIEY.

B Kurae craButTcsa 3aavya OCyHIECTBUTH COLMATMCTUYECKYIO MOJECPHHU3ALIUAIO
oOIIecTBa, KOTOpas JIOJKHA MPUBECTH K CO3JAHHUIO 3PEJIOro COLHATMCTUYECKOTO
oOmecTtBa nmpumepHo B teueHue 100 ner. B Koncturyunu ckazaHo, 4To 3KcIutyara-
TOPBI KaK KJIacC JIMKBUAUPOBAHBI, HO BMECTE C TEM YIIOMUHAETCS O BHELIHUX U BHYT-
PEHHHUX BPaXXECKUX CWJIAX MU dJIEMEHTAaX. B HEM CONEpKUTCS MHOTO JAEMOKpaTHYe-
CKHMX ITOJIOKEHUW, TOBOPUTCS O MpaBax Ipa)KIaH, HO Pa3jIMYarOTCs, ¢ OJHOU CTOPO-
HBI, [TpaBa TPYISIUXCS, C IPYTOU — IIPaBa OCTAIBHBIX JIFOJCH.

Cucrema OpraHoB rocy1apcTBa HCXOAUT U3 MAPKCUCTCKO-JIEHUHCKUX MOJIOMKE-
HUM, OTPULAIOLIMX Pa3[ECICHUE BIJIACTEH, MPEAYCMATPUBAKOIIUX COCPEAOTOUYECHUE
roCyJJapCTBEHHOM BJIACTH B PYKax MPEICTABUTEIBHBIX OPraHOB THIIA COBETOB CHHU3Y
JIOBEPXY, U3 IPUHLIMIIA JE€MOKPATUYECKOTO EHTPAIU3MA.

[IpaBa u oOs3anHoCcTH YenoBeka B KHP Gasupyercss Ha conmamucTuyecKoin
JOKTPUHE IPAB YEJIOBEKA U BMECTE C TEM OTPAXKAET TPAJAULMOHHBIE KUTAUCKUE BO3-
3peHHUs Ha POJb YeJIOBEKa B OOIIECTBE, yMaJsisl IEHHOCTh OTJCIBHONU YEIOBEUECKON
JUYHOCTH M aKLUEHTUPYS BHUMAHUE Ha MPe00JialaHUK KOJUIEKTUBUCTCKUX Hadal B
OOLIECTBEHHOM KU3HU.

Jist rpaxknanuna B KHP xapakTepssl ciemyrone 0COOEHHOCTH:

— OIpeJEeTIEHNE IPaBOBOIO CTATycCa JINYHOCTU B 3aBUCUMOCTHU OT KAaTETOPUH, K
KOTOPOH JaHHOE JIMII0 OTHOCUTCS (TpaKIaHWH, JHUII0 0e3 TpakIaHCTBa, MHOCTpa-
Hel);

— OTpHIIAHUE KOHIIETIUN «ECTECTBEHHBIX MPABY;

— mpaBa u CBOOOIbI TipeocTaBisitores rpaxaanam KHP tonpko camum conma-

JUCTUYECKUM TOCYIApCTBOM, U TOJIBKO FOCYJapCTBO OMPEENSET MepeyeHb U 00beM
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ATUX MPaB U CBOOOT;

— mpaBa U CBOOOABI UMEIOT SIPKO BBIPAKEHHYIO COIUMAINCTUYECKYIO HaIpaB-
JIEHHOCTb, MOCKOJIBKY OHHU CIIY>KaT IIEJISIM U 3a/layaM CTPOMUTENIbCTBA COLIMAlI3Ma B
Kurae. MHuorue npaBa u cBo00AbI AUPGHEPEHIUPYIOTCS MO COIHAIBHO-KIACCOBOMY
MPU3HAKY, B YaCTHOCTHU, Pa3IMYaAIOTCs MIpaBa rpakJiaH U IpaBa TPYAAuxcs (Harpu-
Mep, TpaBO Ha 00pa30BaHUE MUMEIOT BCE TpakaaHe, a MPaBO Ha OTIBIX — TOJBKO TPY-
JISIIIAECS );

— Ha MepBOE MECTO B Mepapxuu npaB B KuTae BHIABUTAIOTCS COLIMATIBHO— KO-
HOoMHueckue TipaBa. B KoHCTUTYIMu roBopuTCs 0 MpaBe Ha TPYJ, OTABIX, TEHCHOH-
Hoe oOecrieyeHne (MEHCUH TOMYYaloT JIUIIb padOTaBIINEe B TOCYAapCTBEHHBIX MPE-
npustusix — 1/10 Bcex 3aHsATHIX), 00pa3oBaHue, O MpaBe COOCTBEHHOCTH U €€ HacJe-
noBanus. Ha3zBaHbI Takke COIMANTBHO-KYJIBTYPHBIE IMpaBa: cBOOOJAa HAYYHOH WU HC-
CJIEIOBATENbCKON JESTEIbHOCTH, JIUTEPATYPHO-XYAOKECTBEHHOTO TBOPYECTBA, JEs-
TEIBHOCTH B IPYTUX 00JACTIX KyJIbTYpBHI.

— psiI KOHCTUTYIMOHHBIX OOs3aHHOCTEH C(OpPMYyIHpOBaH B BUAE OOIIMX
IOPUHLIAIIOB U HOCUT MOpPAJIbHBIM XapakTep (Hampumep, OOS3aHHOCTH 3alUIIAThH
YeCTh U MHTEPECHI POJIUHBI);

— KOHCTUTYHUPOBAHbI HEKOTOPbIE O0sI3aHHOCTHU, XapaKTepHbIE AJIs IPYrHX OT-
paciieit mpaBa, HanpuMep, 00sI3aHHOCTh COOMIOAATh TUCHUILIUHY TPYAa;

— OTCYTCTBYET KOHCTUTYIIMOHHOE 3aKpEIJICHHE MaTepHaAIbHBIX TapaHTUH MHO-
I'MX IpaB U cBOOOJ, YTO BEAET K HapyLIECHHUsM MpaB yenoBeka. [lostomy ciemyer
IPOBOANTH YETKHE PA3NUUYUS MEKIY IOPUAMUECKAM M (PAKTHUECKHM CTaTyCOM KH-
TalCKUX TpakJaH; O0JbII0e BHUMAHUE yIEISIETCS] KOHCTUTYIIMOHHOMY 3aKPETUICHUIO
IIpaB dTHUYECKUX KUTAMIIEB, MPOKUBAIOIIUX 32 PYOEKOM (Xyalsio) U 4JIEHOB UX Ce-
MEHM.

OnHoM 13 0COOCHHOCTEM KHUTANCKUX TpaXklaH SIBISAETCS OOS3aHHOCTH CYIPY-
IOB «OCYILIECTBISATh MOJUTHKY IUIAHUPOBAHUS POKIAEMOCTH» (CT. 49), 4TO CBSA3aHO
CO CJIOKHOM neMorpaduyueckoil cutyaruei B ctpaHe. Tak, B TOPOACKOW ceMbe pas-
peliaeTcss UMeTh He Oosiee OJHOrO pebeHKa, a B CENbCKOM MECTHOCTH — He OoJiee

JBYX (IU1s1 HEXaHbCKUX HAPOJHOCTEN 3Ta HOPMA HECKOJIBKO BBIIIIE).
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AHamm3 KOHCTUTYyIIMM NO3BOJIAET CHAEJIaTh BBIBOJA O HAJIWYMKA B Poccuiickon
denepaunu CAeAyOMUX BUAOB KOHCTUTYHHOHHBIX 00s13aHHOCTE:

— 3amuTa OTedecTBa,

— MOJy4YeHHE OCHOBHOT'O OOIIEro 00pa3oBaHus;

— 0053aHHOCTb 3a00TUTHCA O COXPAaHEHUH HCTOPUYECKOTO U KYJIBTYPHOTO

HACIIE N,

00513aHHOCTb COXPAHSTH MPUPOIY U OKPYKAIOILIYIO CPENY;

00513aHHOCTb IJIATUTH 3aKOHHO YCTAHOBJICHHBIE HAJIOTH U COOPBI;

— YBa)X€HHE MPaB U CBOOO]I IPYTUX JIUII;

— o0s3aHHOCTH coOmoaaTh Konctutyunio PO 1 3aKOHBI.

B Poccuiickoii ¢peaepanini KOHCTUTYIIMOHHBIE MPaBa, CBOOOIBI M 00S3aHHOCTH,
MPEXKIE BCEr0, OMOCPEAYIOT OTHOILICHUS U CBSI3U MEXKAY TOCYJIapCTBOM U €r0 IpaK-
naHaMmu. Bosnaras Ha TpakJlaH OCHOBHbIE OOS3aHHOCTH, FOCYJIapCTBO COXpaHsET 3a
co00ll BO3MOXXHOCTh B JIMIIE COOTBETCTBYIOIIUX OPraHOB YCTAaHABJIMBAThH COJIEpKa-
HUE U 00bEM ATUX OOSA3aHHOCTEU MyTEM U3JAaHUSI KOHKPETU3UPYIOIIUX aKTOB, OIpe-
JIETISATh YCIIOBUSI UX WUCTIOMHEHUSI, TPUHUMATh MEPhI BO3JACHUCTBUSI K TEM, KTO YKJIOHS-
eTcsi oT ux HeceHus. [10100HO TOMy, KaK KOHCTHUTYIIMOHHBIM IMpaBaM U CBOOOJaM
COOTBETCTBYIOT O0S13aHHOCTHU FOCYIapCTBA, BBIPAKAIOIINUECS B TAPAHTUSIX ITUX MPaB.

W3 BBIIIIE CKAa3aHHOTO MOKHO C/IeaTh BBIBOJ, YTO TIpaBa U 00SI3aHHOCTH YeJI0-
Beka B KHP 6asupyercs Ha conpanincTuueckon TOKTpUHE MpaB uyeIOBEKa U BMECTE C
TEeM OTpakaeT TPAJUIIMOHHBIC KUTANCKKE BO33PEHUSI HA POJIb YEJIOBEKA B OOIIECTBE,
yMajsia [EHHOCTh OTAEIbHON YEeJIOBEYECKOW JTMYHOCTU M aKUEHTHUPYS BHUMaHHE Ha
npeobialaHn KOJUIEKTUBUCTCKUX Hadall B OOIeCTBEHHOM u3HU. B Poccuiickoii
denepanuu, rocyaapcTBo OepeT Ha ceOst OpeMsi rapaHTUPOBATh ITPaBa U COXpaHSET 3a
co00# BO3MOKHOCTH B TpEeiiax MPaBOMOPsAKAa TPUOETHYTh K IIMPOKOMY JTHAIa30-
HY MEp OT YOeXIeHHUS 0 MPUHYKIEHUS — C TEM, YTOObl YCTAaHOBJIEHHBIE 00S3aHHO-

CTH OBLUIM UCHOJIHEHBI.
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[MTPMJIOXKEHHME A

AHann3 oCHOBHBIX npaB u cBoboa B KHP 1 P®

Tabnuna A.1 — Ananu3 ocHoBHBIX mpaB U cBoOox B KHP u PO

Kareropus KHP P®
TIpaB B CBOOO]T
1 2 3
Jlnunple mpaBa | — cB0OOa BEPOUCIIOBEIAHUS cr.cT. 20-27 Koncruryius PO
1 CBOOO/IBI (cT. 36), — IIpaBo Ha XU3HB
— HEMPUKOCHOBEHHOCTH CBOOO- | — [IpaBo Ha TMYHOE TOCTOMHCTBO
1wl naHOCTH (cT. 37), Henpu- | — [IpaBo Ha rymanHoe oOparieHue
KOCHOBEHHOCTH JIOCTOMHCTBA — IlpaBo Ha cBOOOY U JTMYHYIO HEPUKOCHOBEH-
nuyHocTH (CT. 38), HOCTh
— HEMIPUKOCHOBEHHOCTh — IIpaBo Ha HENPHKOCHOBEHHOCTh YACTHOM JKU3-
xxunuma (ct. 39), HU, JIMYHYIO U CEMEUHYIO TalHy, 3alUTy YeCTH U
— cB000/1a U TaliHa MEPENUCKH | J0OpPOro UIMEHHU
(cT. 40). — IlpaBo Ha TaifHy NEpENMUCKU , TelehOHHBIX
MIEPETOBOPOB, TMOUYTOBBIX, TEJNETPa(HBIX U HHBIX
cooO1IeHn i
— IlpaBo Ha O3HaKOMIIEHHE C JOKyMEHTaMU U
MaTepuaIamMH, HETIOCPEICTBEHHO 3aTparuBaromne
npasa U cCBOOOIbI
— IIpaBo Ha HENPUKOCHOBEHHOCTD JKUJIHIIA
— IIpaBo Ha ompeneneHue W yKa3zaHHE CBOEH
HAIIMOHAJILHOHN MPHHAICKHOCTH
— IIpaBo Ha MOIB30BaHUE POTHBIM SI3BIKOM
— IlpaBo Ha cBOOOAHOE TEpenBUIKEHUE, BHIOOP
MecTa NMpeObIBaHUS U KUTEIHCTBA
— IlpaBo Ha cBOOOAHBIN BhI€3/1 3a mpenensl PO u
Ha OeCIpensaTCTBEHHOE BO3BpAIICHNE
[Tonutnyeckue | — KOHTpoOJIb Haj rocyaapcTBeH- | cT.cT. 30—-33 Koncturynuu PO
npasa HBIMH OpraHam# (CT. 27), — IlpaBo Ha oOBenuHEHMS, BKIIOYAas MPABO

— mpaBo wu30UpaTh M OBITh
n36panHbIM (cT. 34),

— cBoboma cioBa , cB00OOIa
coOpanuii, cB000/]a MUTHHTOB,
cBoOOJa IIECTBUSI, W CBOOOA
naeMoHcTpanuii (ct. 35).

co37aBaTh NPO(heCCHOHANBHBIE COO3bI JUIA 3alllU-
ThI CBOMX MHTEPECOB

— IlpaBo coOupaTtbcsi MHpPHO , 0€3 Opyxus,
HPOBOIUTH COOpaHMS, MUTUHTU M JAE€MOHCTPALIUH,
IIECTBUS U MUKETUPOBAHUS

— IlpaBo Ha yuacTHe B ynpaBJIEHUH J€JIaMH IoCy-
JlapcTaa

— [IpaBo n36upaTh u ObITH M30PAaHHBIM B OPTaHbI
rOCYJapCTBEHHOW BIACTH W OpraHbl MECTHOTO
caMOYyIMpaBICHUS

— IIpaBo Ha yuacTue B peepeHayme

— IlpaBo oOpammarecst IMYHO, HANPaBIATh UHIU-
BUAyallbHblE M KOJUIEKTHBHBIE OOpalleHus B
rOCYJApCTBEHHBbIE OpraHbl M Op raHbl MECTHOIO
CaMOYIIPABIICHHUS.

— IIpaBo Ha yyacTHe B OTHPABICHUH NIPABOCYIHS
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[Tponomxenue ITPUJIOKEHUA A

AHann3 oCHOBHBIX npaB u cBoboa B KHP 1 PD

[Iponomxenue Tabauibt A. 1

Kareropus KHP P®

TIpaB B CBOOO]T
1 2 3

colMajbHbIe , | — IPaBO Ha YacCTHYIO coOCTBeH- | cT.cT. 34-43 Koncrurynuu PO
HKOHOMUYE- HOCTb M HacienoBaHusi (m. 2 | — mpaBa , CBSI3aHHBIE C OTHOILEHUSIMU COO-
CKHE u | cT.13), CTBEHHOCTH (CT.CT. 35, 36),
KYJIbTYpHBIE — mpaBo Ha TPyA (CT. 42), — TPYZAOBBIMH OTHOIIEHUSMHU U OTABIXOM (CT. 37),
npasa — MpaBo Ha OTHBIX (CT. 43), — 310pOBBEM (CT. 41),

- TpaBO HA  COLMAIBHOE
o0ecrieyeHne 1 MaTepHAbHYIO
noMotiib (cT. 44-45),

— mpaBo Ha oOpa3zoBaHHe (CT.
46),

—  TpaBo Ha cBobomy
HAy4YHO-UCCIIEI0BATEIIbCKON
ACATCIIb HOCTU W TBOPYCCTBA
(cT. 47),

— MpaBO Ha 3amuTy Opaka u
CeMbH, MAaTEpUHCTBA W MJa-
JICHYeCTBa TOCYAAapCTBOM (CT.
49)

— obOpaszoBanueM (cT. 43),

— colMabHBIM oOecrieueHueM (CT. 39)

— IIpaBo Ha cBOOOAHBIN BHIOOP PETMTHO3ZHBIX U
WHBIX YOCIKICHUH M JICHCTBUH B COOTBETCTBHUE C
HuMH (CT. 28)

— IIpaBo Ha cBOOOY MBICIH U ciloBa (CT. 29)

— IlpaBo Ha cBOOOZY NUTEPATypHOTO, XYIOXK
€CTBEHHOTO, HAyYHOT'0, TEXHHYECKOTO M APYTUX
BUJIOB TBOpYECTBA WU TpenonaBanus [IpaBo Ha
3aIUTY WHTEJUIEKTYalbHONH COOCTBEHHOCTH (CT.
44)
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